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cards  for  money 134 

Sale  on  Sunday — Baitd  Jlde  trarelleri  what  is    ...  245 

BeAuing  to  admit  a  police  oflSoer    362 

Borough  justices  cannot  licence 376 

Who  is  a  6ofid  >2s  traveller  396 

AMENDMENT. 
Of  order  of  maintenance  at  sestdons 90 

APPEAL  FROM  JUSTICES. 

Notice  and  transmission  of  case 21 

Entitling  of  the  affidavits  22 

Cannot  he  granted   on  summary  proceeiilngs  to 

enforce  payment  of  rate 33 

What  is  a  matter  of  fact  and  not  of  kw  nnder ...    41 

Refusal  of  justices  to  state  case 46 

Docs  not  lie  on  a  poor  rate 88 

When  court  will  interfere  to  order  justices  to  state 

case 133 

Cetiiofwi  obtMoed  after  case  stated 154 

Statement  of  case — Delivering  on  Sunday 512 

APPEAL  TO  QUARTER  SESSIONS. 
Notice  and  grounds   of  appeal  —  Entering  and 

registering  235 

Part  heard — Adjournment  of 338 

Notice  of — Respondents    having  community  of 

mterest»  serrice  on  one  only 469 

APPRENTICE. 
Cootinuance  of  service  after  death  of  master 509 

ARREST. 
Statutory  power  to,  and  take  before  justice    316 

ASSAULT. 

Conviction  for  on  cliarii^e  of  rape    203 

Counta  for  bodily  harm — Conviction  208 

Ai^vated — Charge  of   rape — Jurisdiction  of 

justices    239 

Certificate  of  dismissal  bars  action 243 

Verdict  of  aggravated  assault — Entering  same  ...  285 
A  County  Court  bailiff's   warrant    evidence  of 

authority 391 

Certificate  of  dismissal  bars  indictment  for  aggra- 
vated assanlt  458 

Verdict  of  common  assault  on  count  for  grievous 
bodily  harm 479 

ATTORNEY. 
Slandering  by,  when  acting  as  advocate  in  a  police 

court   96 

Boond  not  to  practise  on  acceptance  of  office  of 

dark  to  board  of  guardians.... 182 

BAILEE. 
(See  Larcenjf.^ 


BANKRUPT. 
Indictment  for  an  offence  committed  before  the* 
expiration  of  repealed  statute 517' 

BASTARDY. 

Service  of  summons — Jurisdiction S- 

Contract  by  mother  to  accept  a  sum  of  money  no 

bar  to  subsequent  application 94^ 

Mother*s  evidence  of  payment  of  money  needs  not 

to  be  corroborated    9& 

Death  of  justioe  granting  summons — Application  384^ 

BEERHOUSE. 

Evidence  of  house  being  open  after  hours  43; 

Licence  necessary,  whatever  price  of  beer 270^ 

(See  AMwwe.) 

BETTING  HOUSE. 
Conviction  for  keeping — Continuous  offence 361: 

BRIBERY. 

Action  for  penalties— Staying  proceedings 409« 

(See  EUeUon  Law,) 

BRIDGE. 

Mandamma  to  justices  to  widen 25* 

Over  public  road — Liability  of  railway  companies 

to  repair 46t 

Liability  to  regulate  rate  of  toll ; 485* 

BROTHEL. 
Jurisdiction  of  borough  magistrates  in  prosecution 
of. 467 

BUILDING. 
(See  MetropoUtan  Building  Act,) 

'  BUILDING  SOCIETY. 

Personal  responsibility  of  trustees  signing  pro- 
missory note  as  snch  116' 

Liability  of  administrator  of  deceased  member  for 
fines    122i 

Liability  on  a  covenant  on  the  subject  not  a 
question  in  dispute  to  be  referred    129* 

Liability  to  pay  out  of,  for  a  surveyor 254 

BURIAL  BOARD. 

Right  of  incumbent  to  burial  fees  286' 

Construction  of  statutes 472 

Who  liable  to  repair  dbcontinued  burial  ground...  47S 

CANAL. 
Rating  of — ^Local  act 165* 

CERTIFICATE. 
Of  dismissal  in  assault  bars  an  actbn 243* 

CERTIORARL 

To  remove  coroner's  inquisition  169* 

Interested  magistrate  on  the  bench 170 

Imperfect  warrant  of  committal — \Viiat  documents 
may  be  recovered   174* 

CHAPEL.       . 
Proprietary  rights   20O 

CHARITY. 
Conflicting  clauses — Juritidiction  of  commissioners     55 

Scheme  for  selling  parochial  school 81 

Scheme  for — ^Ambiguity 150' 

Scheme — Repaira  of  old  and  new  church    219' 

Increase  in  value  of  property — Application  of 
surplus  rents  414' 

CHURCH. 
Right  of  incumbent  to  open  mines  in  glebe   256- 


Till 


MAGISTRATES*  CASES. 


Right  of  incnmbent  to  barial  fees  286 

Scheme  for  fitting  np , 321 

Stipendiary  curate — Revocation  of  licence 336 

Appropriation  of  funds  subscribed  for 382 

CHURCH-RATE. 

Sufficient  refusal  to  pay  to  ground  an  order    6 

If  Uma  fida  objection  to  rates,  summons  must  be 

dismissed 138 

What  sufficient  notice  of  meeting 202,  206 

Manner  of  assessing  a  church-rate 239 

Power  to  order  payment  of  by  a  Quaker 268 

Must   not   be   founded  on  poor-rate  unless  the 

latt«rbe  just 431 

Service  of   notice  of   objection  —  Signature  of 

duplicate 476 

CHURCHWARDEN. 

Appointment  of,  under  New  Parish  Acts 306 

Election  of— Polling  for 376 

Disqualified — QuovHurrtaUo  453 

CLERK  TO  BOROUGH  JUSTICES. 
Partner  of  conducting  prosecutions 197 

CLERK  OF  THE  PEACE. 
Partner  of  in  boroughs  cannot  conduct  prosecu- 
tions         83 

COAL   MINES. 
Meaning  of  term  '*  constant  ventilation  **   91 

COINING. 
Having  possession  of  mould    366 

COMBINATION  ACTS. 

Threatening  workmen 23 

Statement  of  offence  on  conviction 23 

COMMITMENT. 
Omission  to  state  if  with  or  without  hard  labour  220 

CONSPIRACY. 
To  cheat  by  false  pretences  of  wagering 132 

CONVICT. 
Assignment  of  property  by — Right  of  creditors  ...     84 
Right  to  costs  after  conviction  of  a  plaintiff  for 
felony  after  action  brought , 119 

CONVICTION. 
For  threatening  workmen,  held  good 23 

CORONER. 

Jurisdiction  in  case  of  fire 155 

Holding  second  inquest  on  the  same  subject 157 

Certiorari  to  change  venue  of  inquisition 169 

Deputy  of,  privile^  irom  arrest   300 

Removal  of 381 

CORPORATION. 
Negligence  by— Liability  for  332 

COSTS. 
Of   appeal  against  poor-rate — Liability  of  new 

officers  for   91 

Charge  of  relator^s  cost  on  borough  funds 121 

Sessions  on  appeal  may  order  costs  against  infor- 
mant, though  not  a  party  139 

Appeal  against  highway  rate  213 

Order  for  at  quarter  sessions — Transactiou  after 
sessions  over  487 

COUNTY   RATE. 

Lands  in  ancient  demesne  not  exempt 43 

Power    of    committee    of    justices    to    require 

attendance  and  production  of  documents    272 

Erection  of  in  a  street — Metropolis  Management 

Act 398 

Injunction   to   restrain  incumbent  from  altering 

arrangements  in 399 

Inhibition  against  strangers  teaching  or  officiating 

in  diocese 424 

Doctrines  repugnant  to  articles  and  Prayer-bode...  445 
Bight  of  incumbent  of  district  parishes 459 


COURT   MARTIAL. 
Imprisonment  abroad—Matiiiy   Act — ^Articles  of 

War : 24» 

CRIMINAL  LAW. 
(See    Falw  Pretmcet,') 

CRUELTY   TO  ANIMALS. 
Cock-fighting — ^Locality 86 

DISTRESS. 
Damages  feasant — Duty  of  distrainer  to  provide 

a  proper  pound    9T 

Damages  feasant— First  escape  through  defect  of 

fences — Liability..... SOS- 

Tender  of  amends  for 50S 

ELECTION  LAW. 

In  successive  occupation — Payment  of  rates 1  & 

Objector  must  state  place  of  abode  at  time  of 

objection  made — CoDstruction  of  sect.  101 13> 

Is  collection  of   rent    a  necessary  outgoing  in 

estimating  yalne IS' 

Copyhold  in  tenements  under  one  roof. 2  G* 

Occupier  of  house  with  land  under  same  landlord  64 
Note  of  objection — Entry  of  objector's  name  after 

list  printed 215. 

Right  of  member  of  a  joint-stock  company  to 

vote  in  respect  of  property  of  company 252: 

Information  for  bribery — Corroborative  evidence  25T 
Corrupt  Practices  Act— Privilege  of  protection- 
Evidence 324 

Notice  of  appeal— Practice 464 

Security  for  costs    468 

Service  of  notice  of  objection  on  overseer  through 

post 481 

Statement  of  objector's  place  of  abode  483- 

County  voter— Inmate  of  hospital 499 

County  voter — Parish  clerk  499 

County  voter— Preacher,  lay  clerk,  bell-ringer  ...  500- 
Borough  vote — Occupation  by  lay  clerk  as  tenant  501 

County  Toto — Dissenting  minister  507 

(See  Bribery,) 

EMBEZZLEMENT. 

What  is  an  employment  to  receive  money  237* 

By  assistant  overseer  of  sums  received  for  rates...  246- 
Person  collecting  orders  on  commission  not  a  clerk 

or  servant 297 

Commercial  tmveller  a  servant   334 

By  secretary  of  a  friendly  society   470^ 

Servant  or  partner — Share  of  profits 480* 

EVIDENCE. 

Admission  of  dying  declaration  120* 

Husband  and   wife  —  Wife  implicated  but  not 

charged — Husband  admissible 121 

Proof  of  being  bom  alive   341 

Privilege  not  to  answer  criminatory  questions 352" 

Confession — Inducement — Presence  of  policcr 387* 

Prisoner's  statements  to  police 449^ 

(See  Witnet$») 

EXCISE. 
Statutory  power  to  arrest 316 

FALSE  IMPRISONMENT. 
Reasonable  and  probable  cause 422. 

FALSE   PRETENCES. 
Tendering  note  of  a  bank  that  had  stopped  pay- 
ment     1^ 

Sale  by  sample  —  False  representation  of  quantity  5& 

By  wagering  and  cheating  132 

Evidence  of  guilty  intent   207 

Evidence  of 20S* 

Obtaining  goods  by  artifice 364 

Proof  of  tne  person  from  whom  the  property  was 

obtained 467 

Venue  must  be  in  county  where  goods  obtained  ...  514 

FELONY  (INTENT  TO  COMMIT). 
May  be  convicted  of  breaking  into  house  with 
intent 607 
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FRIENDLY  SOCIETY. 
LiftbUity    of    members    on    jadgments    against 

tnutees  68 

Tmsarer  not  a  bailee  for  purpose  of  larceny 131 

AetioQ  against  treasarer  for  balance  dae-^Tarisdic- 

tion  of  justices    291 

Certificate  of  in  a  creditoi  ^s  sait  oonclosWe 418 

DispQte  not  prorided  for  by  rules — Expulsion    ...  493 

GAME. 

Rt|;fat  of  tenant  to  authorise  servant  to  kill    13 

There  nnist  be  mens  rea  to  constitute  trespass  in 

pnnmtof. 53 

Nigbt  poaching — Complaint  98 

Dsr  poaching — ^Apprehension 98 

Dismissal  of  information  on  claim  of  title 241 

Dealer  selling   li/e   game   within  the  prohibited 

season 247 

SaiBciency  of  allegation  of  previous  oon^nction  on 

indictment  for  night  poaching 345 

HABEAS   CORPUS. 
ITill  go  to  the  colonies 264 

HIGHWAY. 

Obelmction  by  removing  stepping  stones  of  a  brook  1 

Ground  on  which  new  trial  refused 64 

Duty  to  fence  waste  and  quarry 66 

Obfitracting  by  laying  down  gas  pipes 78 

Stopping  gap  in  hedge  and  ditch  not  an  obstruc- 
tion   98 

Surejor  not  bound  to  place  posts  across  Ixidle- 

way  and  foot-way 114 

Obktmction  of  by  trestles  placed  during  repairs...  126 

iSoad  impassable  in  winter  158 

Dedication  to  use  of  the  public,  what  is 163 

Appeal  against  highway  rate — Costs *....  213 

Order  to  indict  for  non-repair 220 

Sefiisal  of  justices  to  dedicate    301 

Defistian  from  line  of  way — Dedication — Trespass  346 

Liability  to  repair — Dedication  349 

l>arTeyor*s  writs— Appeal  to  justices 380 

Wben  surveyor  entitled  to  notice  of  action 423 

Sorveyor's  writs — Allowance  of  law  expenses 442 

Steam  threshing  machine  not  a  nuisance 495 

HOUSEBREAKING. 
Breaking  and  entering  with  intent  to  commit  a 
felony 507 

HUSBAND  AND  WIFE. 
Desertion — Proof  of  marriage 46 

IMPRISONMENT  (FALSE). 

Notice  of  action  for 67 

Wliat  a  reasonable  and  probable  cause  for  arrest...     68 

INCLOSURE  ACTS. 
Rights  of  parties  interested  in  ancient  indosures— 

When  not  barred 122 

Setting  out  private  ruad 323 

Power  of  commissioners  to  set  out  pi  ivate  roads  506 

INCOME  TAX. 
Usbilities  of  partnership — Some  partners  residing 
abroad 140 

INNKEEPER. 
(See    AUhauseJ) 

JUSTICES. 
I2i;;ht  of  interference  between  to  be  tried  by  quo 

warranto 125 

Waiferof  objection  to  an  interested  justice  126 

An  interested  justice  sitting  on  the  bench 170 

Action  against  for  mistake  of  law  203 

Wheie  title  is  claimed 241 

Dismissal  of  case  for  want  of  jurisdiction  284 

Liability  of  for  issuing  distress-warrants — Protec- 
tion of  officer  acting  nnder  them 450 

Action  lies  against,  for  issuing  warrant  of  distross 
on  disputed  church-rate 454 


LANDLORD  AND  TENANT. 

Determinstion  of  a  tenancy  at  will 7 

Land-tax  and  tithes  are  outgoings 75 

LARCENY. 

And  receiving — Stolen  as  aforesaid 52 

By  trustee  of  a  friendly  society — Not  a  bailee    ...  131 

Of  lead  axed  to  a  building 296 

By  finding — ^Appropriation — Felonious  intent 299 

Ownership — Joint-stock  bank 363 

Obtaining  goods  by  artifice 364 

Bailee  treasurer  of  a  money-cUb    392 

By  member  of  a  friendly  society • 466 

Married  woman  not  a  bailee 471 

Attempt  to  commit — Proximate  act — Ownership  513 

LICENSED  VICTUALLERS. 
(See  Alehouse,) 

LOCAL  GOVERNMENT  ACTS. 

Market  stallage 331 

Rateability  of  workhouse  to  general  district  rate  344 

LOCAL  LAWS. 

Southampton  30 

Birkenhead  Improvement 49,  168 

Stockport  Improvement  62 

Devonport  Improvement 62 

Maidstone  Ganl 124 

Llandaif  Market 167 

Wolverhampton  Waterworks  395 

Nottingham  Waterworks 402 

Rye  Harbour  Improvement 465 

Llandaff  Market  Act 474 

Canton  Market  Act 475 

Place  within  known  boundary — Extending  limits  394 

LOTTERIES. 
Evidence  of  keeping — ^Ignorance  of  law 260 

LUNATIC  POOR. 
Amendment  of  order  of  maintenance  by  justices    90 

Practice  in  committal  of  a  dangerous  lunatic 99 

Order  may  be  made  on  parish  at  whose  instance 

panper  is  sent  to  the  asylum 108 

Unemancipated  child   follows   father^s  irrsmove- 

ability 201 

MARTIAL  (COURT). 

Removal  of  proceedings  387 

MASTER  AND  SERVANT. 
Bond  Jide  belief  that  employment  has  ended  is 

sufficient  cause    4 

blaster  not  liable  for  wilful  act  of  servant  agunst 

orders 7 

Lawful  excuse  for  not  entering  service    '20 

A  summons  fur  wages  barred  by  previous  decision 

in  county  court    86 

Weavers  may  niake  special  contracts 103 

Servant  absenting   himself — Termination  of  the 

agreement    195 

Who  is  not  a  serrant  in  husbandry 283 

Endeavouring  to  force  master  to  discbarge  work- 
men   289 

Conviction  fur  absenting  from  service — Claim  of 

right    355 

Violation  of  roles  of  a  factory — Loss  of  wsges 

for  .373 

Abatement   of   wages  —  Adjournment  —  Trying 

several  together  488 

Contract  of  service 494 

MEDICAL  ACT. 

Practice  a  question  of  fnct  for  the  justices    41 

Insufficient  proof  of  falsely  protending  to  be  a 

surgeon  135,  224 

Pretending  to  be  an  M.D. — Question  of  fact 226 

Procuring  entry  of  name  on  register  by  fraud    ...  282 

MERCHANT  SHIPPING  ACT. 
Harbouring  deserters — Evidence  of  being  British 
ship..... 196 


MAGISTRATES'  CASES- 


METROPOLITAN  BUILDING  ACT. 

'Wliat  ia  a  bnildiug  within  8 

kFair   expenses  relative  to  a  dangeroos  structure 
are  recoverable 275 

METROPOLIS  LOCAL  MANAGEMENT. 
Xighting  rate — Scale  of  rate— Parish  of  Fulbam    42 

Principle  of  ratiog  parishes 151 

Bight  of  appeal — What  objection  can  betaken — 

Publication  of  rate 266 

Bight  to  purchase  land    367 

Liability  of  vestrymen  for  acts  of  workmen  371 

What  is  a  line  of  bnildinge  in  a  street    398 

Power  to  order  water-closet  to  be  substituted  for  a 

privy  489 

Priority  of  sewerage  works  in  particular  places — 

'Direction  of  registry  521  I 

MUNICIPAL  CORPORATION. 
Betum  of  burgess  liiit  by  overseers  signing  — 

Penalty    50 

Atloption  of  Lighting  Act  by — Relinquishment  of 

powers •>•. 107 

<)uestion  of  existence  of  a  corporation   112 

'  Jndictment  by — Prosecutors  entitled  to  costs 114 

Charge  of  relator^s  costs  on  borough  fund  121 

4itto  warranto  for  office  of  town  oonncillor  may  be 

tried  in  Middiespx  147 

•Description  of  premises  on  burgess-roll  182 

Mayor  has  no  right  to  preside 199 

<Bill  for  discovery  and  accnant  sgaiost 209 

Kotice  to  voters  of  disqualification  of  candidate — 

Fresh  election 274 

Bye-law — Not  to  keep  pigs 275 

£lection  of  alderman — Form  of  voting  paper 804 

NAVAL   STORES. 

Possession  of  apparel 326 

Possession  without  knowledge  of  the  mark 388 

NEGLIGENCE. 
Of  parent  to  procure  medical  aid  for  her  daughter 
of  age 516 

NOLLE  PROSEQUI. 
Attorney-general  may  enter  for  Crown  491 

NUISANCE. 
4Sheep-droppings  in  fc  market 368 

NUISANCES   (REMOVAL  OF). 
Appeal — ^Recognizance — Computation  of    time — 

Sunday    25 

Order  to  pay  expenses  out  of  highway  rate    240 

Trade  of  fellmongers  is  a  nuisance 421 

OVERSEERS. 

Penalty  for  not  returning  burgess-list 50 

l^omination  of  is  vested  in  justices    149 

Recovering  possession  of  lands   the  property  of 
parish 159 

PARENT  AND  CHILD. 
Father's  right  to  custody  of  child  under  sixteen...  251 
Father  neglecting  to  maintain  child — Evidence  of 
paternity 263 

PARISH  LAW. 

Appointment  of  trustees  of  parish  land 84 

Coatroct  to  water  streets — Construction  of. 92 

Auditors  —  Disallowances  —  Rent    of    house  — 

Duplicate — Appointment  of  overseers 107 

Recovery  of  land  by  overseers 185,  159 

Lauds  vested  in  churchwardens — Notice  to  quit...  335 
(See  Poor  Law^  SetlletnentJ) 

PAWNBROKER. 
Wliat  a  loes  of  pledge  by  default  or  neglect    ......       1 

Invalid  order  to  return  pledge — Sec.  14,  c  24    ...       2 

POLICE. 
Lands  in  ancient  demesne  not  exempt  from  rate    43 
Bate  for  aseessible  on  Bomney  Marsh 109 


Police  Clatises  Acty  ^  35,  applies  to  alehouse 
keepers 109 

POOR  LAW. 
Unions  under  Gilbert's  Act — One  union  supporting 

in  its  workhouse  poor  of  another    138 

Expenses   of  maintenance — Pauper  not  remove- 
able — Enforcement  ef  payment 221 

Settlement  by  apprenticeship 223 

Settlement  by  renting  tenement 223 

liemoval  of  children  whose  parent  is  irremoveable  385 

Uuemancipated  child  follows  settlement  of  parents  492 

(See  Removal,  SettUmMtU.) 

POORS   RATE. 

Rating  of  anchorage  and  beaconage    5 

Appeal  to  superior  court  not  allowed  on  proceed- 
ings to  enforce  payment 33 

Extra-parochial  agreement  with  owner  of  estate 

to  maintain  his  own  poor 76 

Liability  of  new  officers  for  costs  of  appeal 91 

Bond   by  collector   with   sureties  —  Change  of 

duties— Discharge  of  surety  106 

Question  of  occupation  may  be  raised  on  applica- 
tion fur  warrant  112 

Liverpool  Library  exempt  from  128 

Precise  demand,  fraction  of  a  farthing  15S 

Rating  of  waterworks,  passing  tlirough  different 

parishes  104 

Rating  of  a  canal   165 

Rating  of  docks  189 

Tithe  composition    224 

Rating  of  railway    276 

Rating  of  Stamp  and  Inland  Revenue  Office  278 

Rating  of  a  railway-station 279 

Recovery  of  by  oveneers  succeeding  those  who 

made  rate 284 

School  of  Licensed  Victuallers'  Society  339 

Land  covered  with  water-reservoirs — Water-pipes  339 

Liverpool  Docks  not  subject  to 452 

Deduction  of  curate's   salary   from    tithe   rent- 
charge  462,  478 

PRINTERS. 
Registering  presses 378 

PUBLIC  HEALTH  ACT. 
Mandamus  to  local  board  to  levy  rate — Meaning 

of  "  charge  incurred  " 36 

No  formal  order  needed  under  sec.  103  80 

If  rate  be  good  on  face  of  it  justices  ought  to 

enforce  it 89 

Compensation  for  damage  by  sewerage  works — 

Claim 161 

Recovery  of  expenses  of  improvements  193 

Contract  by— Rates 434 

Attendance  of  clerk  at  hearing  492 

QUARTER  SESSIONS. 

Power  to  amend  order  of  maintenance    90 

Notice  and  grounds  of   appeal  —  Entering  and 
respiting ^ 235 

QUO  WARRANTO. 
Proper  means  of  trying  right  of  interference  by 

justices  with  other  justices 125 

Issue  may  be  tried  in  Middlesex 147 

Change  of  venue 436 

RAILWAY. 
Evidence  on  charge  of  engine  not  consuming  its 

smoke 6 

Liability  to  repair  bridges  over  turnpike  roads    ...     46 

Placing  a  truck  across  an  uncompleted  line 136 

Tenant  from  year  to  year,  when  not  entitled  to 

compensation 149 

Liability  to  keep  roads  in  repair 178 

There  must  be  an  intention  to  obstruct  a  line  to 

justify  a  conviction 295 

Refusal  to  produce  ticket  on  request  359 
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RAPE. 
By  fatber  on  his  dangbter  333 

RATES. 
Action  to  recorer — Ckmsent  that  Q.  B.  should 
dedde  it  as  a  ease  stated  bj  sessiooa 176 

RATING. 
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0OX7BT  OF  QUEBITS  BENCH. 

Boported  by  JomtT^Bomncfti,  T.  W.  Saomdkrs,  and  C.  J.  B. 
HfianLKT,  Eoqn.,  B«nlBtenh-at-Law. 

Wednesday,  Nov,  9. 
SvTCLiTFE  (appellant)  v.  Surveyors  of  High- 
ways or  SOWKRBY. 
Fooitctuf — Bnwh — Stepping-stonet — A  Iteration, 
Up  to  1855  a  fooivyay  aerots  a  brook  had  been  by 
meant  of  fourteen  stepping-stones.    In  that  year  the 
Mgkwoff  tarwgnrs  reduced  the  number  of  stones^  in- 
creased their  height,  and  piaced^tgsfones  on  the  top 
of  ikem,  forming  thereky  a  kind  of  bridge: 
BoUly  that  the  sureeyors  leere  not  justified  in  so  doing, 
and  that  the  owner  of  the  land  adjoining  the  brook 
having  removed  t/ie  fagstones,  could  nut  be  oon- 
vided of  obttrvcting ike  way  under  the$f6  WilL  4, 
c50,«.72. 

Appeal  against  a  convidaon  under  the  Highway  Act 
C5  ft  6  WiO.  4,  c.  50,  &  72),  for  wilfully  obstnicting 
a  highway. 

It  appeared  that  there  wa«  a  footway  across  a  hrook 
by  means  of  fourteen  stepping-stones  and  through  the 
appellant's  estate,  which  adjoined  the  brook.  In  1855 
the  sorveyors  of  the  highways  of  the  parish  (Sowerby, 
TcHrkahire,  W.B.)  reduced  the  number  of  stepping- 
stones  to  eight,  increased  their  height,  and  placed  flags 
on  the  top  of  them,  forming  a  kind  of  bridge,  for  the 
public  convenience,  whereby  the  traffic  on  the  footway 
was  increased,  to  the  annoyance  of  the  appellant.  The 
appellant  thereupon  resisted  the  right  of  the  surveyors 
to  alter  the  means  of  crossing  the  brook,  and  caused 
tiie  flagstones  to  be  removed.  For  such  removal  the 
justices  convicted  the  appeDant  upon  an  information  by 
the  surveyors. 

Maule  for  the  respondents. — ^The  conviction   was 
right.     The  substantial  thing  is  the  right  of  footway 
over  the  brook.     It  is  dear  the  surveyors  might  renew 
the  stones,  or  repair  or  replace  them.    If  they  thought 
proper,  they  might  reduce  the  number ;  and  it  is  submitted 
that,  for  tile  safety  and  convenience  of  the  public,  they 
had  a  right  to  put  flagstones  on  the  stepping-stones. 
Afanifty,  contra,  was  not  called  upon. 
By  the  Coort. — It  is  an  act  of  trespass  putting 
down  flags   upon   higher    stepping-stones,  and  it  is 
[Mao.  C] 


enlarging  the  public  right.  It  could  not  be  oontended 
that  a  permanent  bndge  could  be  erected  over  the 
broolc,  and  yet  the  pladngof  flagstones  on  the  stepping 
stones  is  of  that  nature.  The  overseers  must  repair 
the  way  across  the  brook  with  stepping-stones.  Down 
to  the  year  1855  the  passage  across  the  brook  hadbeea 
by  means  of  foorteen  stepping-stones,  and  the  owners 
had  been  content  to  allow  the  public  to  cross  it  in  that 
way.     The  oonviction  most  therefore  be  qua^ied. 

Convietionguashod, 

Hkalino  (appellant)  v.  Oathrell  (respondent). 
Pawnbroker— Loss  of  pledge  by  neglect — 39  f  40 

Geo,  3,  c  99,  s,  24. 
A  pcuonbroker  placed  a  gold  walUsh  pledged,  foiih  other 

valuable  property  in  •  strong  room  on  premises  left 

ut  night  without  any  guard  or  person  to  sleep  on 

them.     The  premises  were  broken  into    and    the 

watchstolen: 
Held,  a  loss  by  default  or  negUet  m  the  paumbroker 

within  39  ^  40  (?eo.  3,  &  99,  s,  24. 

Appeal  against  a  conviction  by  the  magistrate  of 
Liverpool  under  the  Pawnbrokers  Act,  39  &  40  Geo. 
3,  c  99,  for  improperly  refusing  to  restore  a  pledge  on 
the  money  being  tendered,  whereby  the  appellant  was 
adjudged  to  pay  to  the  pawnor  the  full  value  of  the 
pledge  a  (gold  watch). 

The  pledge  in  question  was  depoated  by  the  pawn- 
broker in  a  stanong  room,  in  a  house,  of  which  at  ni^t 
there  was  no  one  to  take  care,  and  no  person  slept 
on  the  premises.  The  house  was  entered  at  night,  the 
room  broken  open,  and  the  pledge  stolen  among  other 
property. 

The  magistrate  was  of  opinion  that  it  was  not  safe 
to  keep  such  property  in  such  a  buildmg  without  leaving 
a  person  to  guard  it  at  night,  and  that  it  was  a  case  of 
loss  by  default  and  neglect  in  the  pawnee  within  the 
meaning  of  sect.  24  of  the  Act. 

Aspinall  for  the  appellant.— There  was  no  sudi 
default  or  neglect  as  audiorised  the  ma^pstrate  to  con- 
vict the  pawnbroker  under  sect.  24. 

CocEBUBN,  G.J. — A  pawnbroker  has  a  large  amount 
of  valuable  property  belonging  to  otbo:  people,  and  it 
is  his  duty  to  take  such  care  of  it  as  a  prudent  person 
would  of  his  own  property.      In  this  case  the  pawn- 
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broker  leaves  it  in  a  room  on  premises  unguarded  at 
night,  except  by  the  ordinary  means  of  bolts  and  locks. 
Can  any  one  doubt  that  this  is  an  act  of  default  and 
neglect  on  the  part  of  the  pawnl/roker  of  the  property 
entrasted  to  his  care? 

The  rest  of  the  Court  concurring, 

^____^     CuntncHon  qfirmed, 

Reo.  v.  TiiK  Inhabitants  of  Sblbornb. 

Poftr — Sethmeitt — Minor — Emancipaiion. 

A  minor  entt  red  into  the  metrnpolitan  police  Jbrce  as 

a  constable,  and  remained  tiU  his  marrioffff  at  which 

jieri'td  he  wen  still  a  minor : 
Jlel'l,  that  he  did  not  become  emancipaied  from  parental 

contrd  by  entering  into  the  police  force. 

Case  gnuited  by  the  Middlesex  court  of  quarter 
sessions  on  confirming  an  order  of  removal  of  a  pauper 
by  justices. 

'I1ie  simple  point  was,  whether  a  minor,  by  entering 
into  the  metropolitan  police  force  as  a  constable,  where 
he  remained  until  his  marriage,  at  which  period  he  was 
still  a  minor,  became  emancipated  from  parental 
control. 

Smart. — The  son  became  emandpated  by  entering 
the  police  force.  That  is  a  position  inconsistent  with 
parental  control,  as  thereby  the  son  entered  into  the 
service  of  the  state.  Cases  referred  to : — li,  v.  Hother- 
field,  1  B.  &  C.  345  ;  H.  v.  Lylchet  Mafraverse,  7  B. 
&  C.  226. 

Metcalfe^  contra,  referred  to  A  t.  Scammtmden^ 
8  Q.  B.  349. 

By  the  Court. — ^The  distinction  is  obvious  between 
a  soldier  and  a  police  constable.  By  becoming  a  police 
constable  a  minor  is  not  emancipated.  Indeed,  by 
giving  a  month's  notice,  he  may  quit  the  police  force, 
and  the  case  expressly  finds  ti^  the  son  had  con- 
tracted no  engagement  which  excluded  him  from 
returning  to  his  home.  From  R,  v.  Wdbum^  8  T.  R. 
479,  where  it  was  held  that  service  in  the  militia  did 
not  emancipate  a  son,  R,  v.  Biffgaie,  2  B.  &  Al.  582, ' 
where  apprenticeship  to  a  certificated  man,  the  son  not 
returning  to  his  father's  house  till  after  he  was  twenty- 
one,  was  held  not  to  emancipate  the  son,  and  other  cases 
down  to  R,  T.  Seammond  «i,  the  authorities  are  clear  to 
show  that  the  minor  in  this  case  was  not  emanci- 
pated.   

Friday,  Nov.  4. 

Archer  v.  James. 

The  TrwAAct^l  4  2  WiXL  4,  c.  ^1— Deduction Jrom 

wages. 
Inductions  from  wages  are  not  within  the  operation  of 
the  Truck  Act,     Where,   therefore,  certain  deduc- 
tions or  stoppo^fs  in  respect  offrame-^rent,  machine- 
rent,   standing,    winding,   steam,   gas,  fring,   and 
waiting-room,  were  made  from  the  earnings  of  the 
plainiiff,  who  was  a  frame-work  knitter,  workmg  in 
the  factory  of  the  defendant : 
Held,  that  such  deductions  or  Uoppages  were  not  iUegai 
within  the  operation  of  the  above  statute. 
This  was  an  action  tried  at  Nottingham,  when  the 
plaintiff  was  nonsuited,  with  leave  to  move  to  enter  a 
verdict  in  respect  of  certain  items. 

The  question  turned  upon  the  proper  construction  of 
the  Truck  Act  (1  &  2  Will.  4,  c.  37),  the  3rd  section 
of  which  enacts,  ^*  That  the  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer  in  any  of  the 
trades  hereinafter  enumerated,  in  respect  of  any  labour 
by  him  done  in  any  such  trade,  shall  be  actually  paid  to 
such  artificer  in  the  current  coin  of  this  realm,  and  not 
otherwise ;  and  every  payment  made  to  such  artificer 
by  his  employer,  of  or  in  respect  of  any  such  wages, 
by  the  delivering  to  him  of  goods,  or  otherwise  than  in 
the  current  coin  aforesaid,  except  as  herdnafter  men- 
tioned, shall  be  and  is  hereby  declared  illegal,  null  and 
void." 


The  plaintiff  was  a  frame-work  knitter,  working  in 
the  factory  of  the  defendant,  and  he  was  paid  by  the 
piece  at  the  rate  of  7d.  a  dozen.  But  from  tliis  pay- 
ment there  were  certain  .stoppages  deducted,  under  the 
several  heads  of  frame-rent,  machine-rent,  standing, 
winding,  steam,  gas,  firing  and  waiting-room. 

Hayes,  Serjt.  now  moved  accordingly,  and  contended 
that  these  stoppages  were  illegal,  and  amounted  in  fact 
to  a  payment  of  wages  other  than  in  the  coin  of  the 
realm.  [Cockburn,  C.J.— Is  not  this  a  mode  of 
measuring  the  wages?  Is  it  not  a  deduction  from 
wages  which  the  master  has  a  right  to  make  in  con- 
sideration of  the  accommodation  he  affords  his  work- 
men? The  5th  section  ^ves  the  clue  to  the  whole 
statute.]  That  section  is  only  an  amplification  of  the 
others.  [Cockburn,  C.J. — You  can't  say  to  the 
workmen,  **  You  shall  take  such  and  such  home  in  liea 
of  wages  ;"  but  can't  you  say,  "  Instead  of  working  at 
home,  you  shall  work  here  in  the  factorj'  at  less  wages?" 
The  case  of  Chowner  v.  Cummings,  8  Q.  B.  311,  shows 
that  such  deductions  are  not  within  the  Act.]  These 
deductions  are  in  the  nature  of  wages. 

Cf>CKBURN,  C.J.—  It  seems  to  me  tliat  this  case  is 
clearly  within  the  decision  of  Chowner  v.  Cummings, 
and  that  this  is  merely  a  mode  of  ascertaining  the 
amount  of  wages  the  artificer  is  to  receive. 

WioHTMAN,  J. — Whatever  doubt  I  may  have  enter- 
tained if  this  case  had  now  come  before  us  for  the  first 
time,  I  think  myself  bound  by  the  decision  in  Chowntr 
V.  Cummings, 

HiLii,  J.  concurred.     Rule  refrued. 

Saturday,  Nov.  12. 
Sa.vcK£U^  V.  West. 
Pawnbrokers'  Act-^dd  (f  40  Gei>.  8,  c.  99— m.  14, 24. 
A.  summoned  a  pawnbroker  under  the  14th  section  of 
the  above  Act,  for  neglecting  or  refusing^  uithout 
reasonable  cause,  to  delivtr  back  a  watch  pawned  for 
a  sum  under  10^,  which  had  been  stolen  in  conse" 
guence  of  the  pawnbroker's  negligence.     The  justices 
made  an  order  that,  the  goods  being  lost  by  the  negli- 
gence of  the  pawnbroker,  and  he  having  failed  to  show 
reasonable   came    why   he  should   not   retwn  the 
watch,  he  should  forthwiUi  restore  it,  or  pay  the 
value  and  costs : 
Beld,  Uiat  the  order  was  bad,  as  being  made  under  the 
14jlh  section,  although  a  vtdid  order  might  have  been 
made  under  the  2-ith  section ;  and  as  any  amendment 
would  prejudice  the  pawnbroker,  by  deftriving  him 
of  his  appeal  under  the  35th  section  of  the  Pawn- 
brokers* Acl^  the  court  refused  to  amend,  and  re- 
mitted the  case  back  to  the  justices. 
This  was  a  case  stated  by  the  magistrates  of  Weston- 
super-Mare  for  the  opinion  of  the  court  under  20  &  21 
Vict.  c.  43. 

The  appellant  is  a  pawnbroker  at  Bristol,  but  with 
another  establishminit  at  Weston-super-Mare.  In  March 
of  last  year  a  silver  hunting- watch  had  been  de- 
posited with  him  by  the  respondent,  on  an  advance  of 
21.  On  the  night  of  Saturday  the  1  st  May  and  Sun- 
day the  2nd,  the  appellant  slept  at  his  residence  at 
Weston-super-Mare,  and  in  the  mean  while  his  pre- 
mises at  Bristol  were  left  unguarded,  no  one  sleeping 
there  on  either  night.  In  that  interval  the  hou.se  wa.H 
broken  into  by  bui^lars,  and,  amongst  other  pro- 
perty— which,  it  was  alleged,  had  been  locked  up  in  an 
iron  safe — the  respondent's  watch  was  taken  away. 
West  shortly  afterwards  tendered  to  the  appellant  the 
sum  of  2/.  Is.  4d.,  being  the  sum  advanced  with  in- 
terest, and  demanded  the  restoration  of  his  watch, 
when  the  appellant  expressed  his  inability  to  re- 
store it  by  reason  of  the  robbery ;  and  thereupon 
he  was  summoned  by  the  respondent  before  the  magis- 
trates at  Weston-super-Mare,  under  the  14th  section  of 
the  .39  &  40  Geo.  3,  c.  99,  when  the  magistrates 
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¥aving  beud  the  case,  adjudged  that,  by  reason  of  the 
defendant  haTtng  absented  hitneelf  from  his  premiRes 
dniing  two  nights  and  living  them  totaUy  angnarded, 
be  most  be  considered  guilty  of  negligence  as  a  bulee, 
and  that,  therefore,  having  failed  to  show  reasonable 
eaose  why  he  did  not  retnm  the  watch,  he  must  be 
ordered  forthwith  to  restore  it,  or  otherwise  to  pay 
bL  2a.  ^.,  less  the  2/.  Is.  4ff.^  the  srnn  advanced,  with 
interest,  tc^thor  with  3^.  79.  for  costs — the  magistrates 
at  the  same  time  intimating  that  the  fact  of  a  robbery 
having  occnrred  at  all  was  not  fully  established. 

C'J^ridge  for  the  appellant. — After  the  decision  of 
this  canrt  on  Wednesday  last  in  the  case  of  Uealinf;  v. 
CtOkrell,  1  L.  T.  Rep.  N.  S.  7,  the  question  of  negli- 
gence in  the  pawnbroker  was  abandoned.  This  appeal, 
therefore,  now  rests  on  the  ground  that  the  magis- 
trates, in  ordering  the  appellant  to  deliver  the  watch, 
or  in  jfailing  to  do  so  to  pay  over  the  ftdl  value  with 
costs  had  exceeded  then*  jurisdiction.  The  information 
vas  laid  under  the  14th  section  of  the  Act,  and  the 
order  of  the  magistrates  purported  to  be  made  under 
that  section.  The  14th  section  enacts  that  if  any 
pawnbroker,  without  showing  reasonable  causae  for  so 
doing,  neglect  or  refxise  to  deliver  back  the  goods  or 
ehatteb  pawned  for  any  sum  or  sums  of  money  not 
exceeding  10/.  to  the  person  or  persons  who  borrowed 
the  money  thereon,  any  justice  or  justices  of  the  peace, 
on  the  application  of  the  borrower,  is  required  to  cause 
soch  periM>n  or  persons  who  took  such  pawn  to  come 
before  snch  justice  or  justices,  and  if  tender  of  the 
principal  money  due  and  all  profit  thereon  shall  be 
proved,  such  justice  or  justices  shall  thereupon  by  order 
direct  the  gof>ds  or  chattels  so  pawned  forthwith  to  be 
delivered  np  to  the  pawner  or  pawners  thereof,  his, 
her,  or  their  executors,  administrators,  or  assigns,  and 
OD  neglect  or  refusal,  then  any  such  justice  or  justices 
shall  commit  the  party  or  parties  so  refusing  until  he, 
she,  or  they  shall  deliver  up  the  goods  or  chat- 
tels so  pawned,  or  make  snch  satisfaction  or 
compensation  as  snch  justice  or  justices  shall 
adjudge  reasonable  for  the  value  thereof;  but 
that  section  says  nothing  about  the  pawnbroker, 
in  default  of  delivering  the  article,  being  ordered  to 
make  compensation.  The  1 4th  section  is  simply  ap- 
plicable and  directed  against  such  pawnbrokers  as  with- 
hold from  the  person  pawning ;  itonlyappli^  to  cases  of 
continnons  nondelivery  when  an  article  is  in  the  pos- 
iw^ion  of  the  pawnbroker,  and  he  withholds  it,  having 
the  power  to  deliver  it.  On  the  other  hand,  the  24th 
section  deals  with  negligent  bailees,  or  with  those  through 
whose  negligence  or  want  of  sufRcrent  care,  property 
not  exceeding  in  value  10/.  is  lost  or  stolen,  and  in 
wach  case  the  magistrates  are  empowered  to  order  com- 
pensation not  exceeding  10/.,  and  then,  if  there  is  a 
failure  in  complying  with  the  order  of  the  magistrate, 
the  remedy  is  against  the  goods  of  the  defendant.  It 
was  plain,  therefore,  the  magistrate  had  proceeded 
upon  the  wrong  section,  and  that  the  order,  if  made  at 
all,  oonld  only  have  been  made  under  the  24th  section. 
The  proceeding  was  misconceived :  (^Ex  parte  Cording^ 
4  B.  &  Ad.  198 ;  Keg.  v.  Ryan,  4  Ad.  &  EU.  39. 
[CocKBtJKN,  C.J.  —  But  have  we  not  a  power  to 
amend  the  determination  of  the  magistrates,  or  to  remit 
the  case  for  a  hearing  ?]  Not  in  snch  a  case  as  this,  for 
the  whole  proceeding  of  the  magistrates  was  misconceived. 
The  24th  section  of  the  Pawnbrokers  Act  savs,  "  that 
If  in  the  course  of  the  proceedings  before  the  magistrate 
it  should  appear  that  the  chattel  had  been  lost 
throngh  neglect,"  &c.  Now  here,  in  the  course  of  the 
procef.lings  it  did  become  evident  that  the  goods  had 
been  liKt  throngh  neglect— nevertheless  the  magis- 
trates persisted  and  made  their  order.  There  is  an 
error  in  the  24th  section  of  the  Act ;  it  refers  to  the 
neglect  of  the  person  "by"  whom  the  goods  were 
pawned ;  this  should  evidently  be  "  with."  The  mistake 
was  noticetl  Jnr  Cnraplwll,  V.J.  in  Stfrol  v.  Can't'theni, 


4  Jur.  N.  S.  949,  and  he  said,  "  We  are  bound  to  read 
"  with  "  instead  of  "  by ;  "  the  cause  of  loss  there  was 
by  fire.  [C<h-;kbuhn,  C.J. —The  Act  is  badly  drawn, 
and  is  certainly  obscure.] 

Kinglake  Serjt.  contra. — In  the  ca^e  of  an  informa- 
tion under  the  14th  section  of  the  Act,  if  the  pawn- 
broker gave  evidence  that  the  goods  had  been  lost 
through  a  burglary,  the  magistrates  must  be  held  to 
have  power  to  decide  the  question  of  negligence.  In 
such  cases  the  magistrates  were  of  opinion  it  was  the 
intention  of  the  Ixtgislatnre  to  supersede  the  common 
law  rights  of  the  parties  and  to  give  a  more  speedy 
remedy,  llie  question  is,  whether,  on  an  information 
under  the  14th  section,  the  magistrates  had  jurisdiction, 
assuming  that  on  the  evidence  produced  there  was 
enough  to  show  that  a  robbery  had  been  committed. 
[Blackburn,  J. — ^Then  if  they  have  erroneously  made 
an  order  under  the  14th  section,  instead  of  the  24th 
section,  cannot  we  amend  it  ?]  On  the  part  of  the 
respondent  it  is  not  admitted  that  any  amendment  is 
necessary* 

Cohridge  in  reply. — The  14th  section  alone  war- 
rants this  order,  and  to  make  an  amendment  would  be 
patting  the  court  in  the  position  of  justices,  and 
making,  under  another  section,  such  an  order  as  they 
should  have  made.  [Wiohtalvn,  J. — The  difficulty 
of  making  an  amendment  is  thia :  if  the  justices  had 
decided  luuler  the  24th  section,  the  pawnbroker  might 
have  appealed  to  the  quarter  sessions  under  the  35th 
section,  and  he  has  now  lost  that  power.] 

CocKBURN,  C.J. — The  order  as  made  cimnot  stand. 
It  is  made  under  the  14th  section  of  the  Pawnbrokera 
Act,  and  it  professes  to  be  applicable  to  a  casein  which 
the  pawnbroker  waa  no  longer  able  to  deliver  np  the 
thing  in  specie  in  consequence  of  his  own  negligence, 
and  to  such  a  case  I  think  that  section  does  not  apply ; 
but  I  think  the  justices  might  have  made  a  valid  order 
under  the  24th  section.  It  is  not  necessary  to  say 
whether  it  was  satisfactorily  established  that  the  goods 
were  securely  locked  up,  but  it  is  clear  that  the  pre- 
mises were  left  unguarded,  and  under  these  circum- 
stances I  think  the  justices  were  justified  in  coming  to 
the  condnsion  that  the  pawnbroker  was  guilty  of  neg- 
ligence, and  that  they  could  have  given  relief  to  the 
complainant  under  the  24th  section ;  but  having  pro- 
ceeded under  the  14th  section,  and  Uiere  being  a  sub- 
stantial difference  betw^een  the  two,  I  tlilnk  the  order 
cannot  stand.  Then  there  is  the  question,  ought  we 
to  amend  if  the  appellant  would  in  no  way  be  pri'ju- 
diced  ?  I  think  we  ought ;  but  in  tliis  case  there  is  the 
difficulty  which  I  thmk  cannot  be  got  over,  that  the 
appellant  wotdd  have  been  entitled  to  his  appeal  under 
the  d5th  section,  and  that  in  such  appeal  he  might 
have  adduced  evidence  to  clear  himself  of  the  alleged 
negligence,  and  of  that  he  ought  not  to  be  de- 
prived. 

WioHTMAN,  J. — The  14th  section  applies  to  refusal 
to  restore,  and  not  to  a  case  like  this,  and  therefore  the 
present  order  cannot  be  supported,  although  a  vHlid 
order  might  have  been  made  under  the  24th  section  of 
the  Act.  And  as  we  cannot  amend  without  prejudice 
to  the  appellant,  I  think  the  case  ought  to  go  back  for 
reconsideration. 

Blackburn,  J.  concurred. 

Cote  remitted  for  rehearing-'HO  cttsU, 

Monday  J  Nov.  14. 

Rkg.  v.  John  Brown. 

Bastardy    order — Service  of  summoM — JurutdivfioH 

— 7  (f  8  Vict.  e.  101,  s.  3. 
An  (^Hation  summ^ms  was  nerved  by  learing  it  at  the 
place  of  abode  of  the  pr.tu  fire  father  of  tike  battard 
child,  from  which  he  was  absent  temporarily,  without 
any  notice  of  the  proceeding,  and  his  address  was 
not  known.  The  justices  declined  to  adjourn  the 
hearing  and  marie  an  order : 


Magistrates'  cases. 


Q.  B.] 


Rbo.  V,  John  Bbowh.— Ridkr  ».  Wood  aKI>  o^ttzsts. 


[QB. 


Held  that  tkia  court  could  not  interfere^  the  jugticet 
having  juritdicHotL. 

Price  moved  to  quash  a  bastardy  order  on  the  groimd 
of  irregularitj. 

The  order  was  made  under  the  7  &  8  Vict  c.  101, 
8.  3,  and  was  regular  on  the  face  of  it.  The  following 
facts  were  relied  on : — It  appeared  that  a  summons  was 
taken  out  against  the  defendant,  a  fanner's  son,  as  the 
putative  father  of  the  child,  and  left  for  him  at  his 
father's  residence,  which  was  his  home,  during  his 
absence.  It  was  stated  in  the  affidavits  that  he  left 
home  on  the  3rd  Julj  (that  was  before  the  summons 
was  taken  out),  without  any  notice  or  intimation  that 
such  a  pTOoee<ting  was  about  being  taken ;  that  ho  was 
in  the  halut  every  year  of  taking  a  month^s  trip,  and 
that  on  the  occasion  in  question  he  left  home  for  that 
purpose,  not  leaving  any  address,  as  he  was  going  on  a 
tour  and  did  not  know  where  he  might  be  during  the  time. 
The  summons  was  for  the  defendant  to  appear  at  the  petty 
sessions  on  the  18th  July,  and  on  that  day  the  defendant  s 
mother  attended  at  the  sessions,  and  stated  these  facts 
to  the  justices,  and  that  her  son  for  that  reason  had 
not  had  notice  of  the  summons,  and  asked  for  an  ad- 
journment. The  justices,  however,  refused  to  adjourn 
the  hearing  and  xnade  the  order  in  question.  There 
was  an  affidavit  of  the  defendant  denying  that  he  was 
the  father  of  the  child. 

Prioe  contended  that  the  moment  the  justices  were 
told  by  the  mother  that  the  son  was  i^sent,  under 
the  above  circumstances,  they  ought  not  to  have  gone 
on  with  the  hearing  and  made  the  order.  It  is  true 
the  7  &  8  Vict,  c  101,  s.  3,  "on  proof  that  the  sum- 
mons was  duly  served  on  such  person,  or  left  at  his 
last  place  of  abode,  six  days  before  the  petty  sesnons," 
gives  the  justices  jurisdiction  to  act ;  but,  nevertheless, 
tile  circumstances  here  are  such  that  it  amounts  to  a 
case  of  an  ex  parte  proceeding :  (JR.  v.  Davie^  22  L.J. 
143,  M.  C. ;  H.  v.  Totnee,  7  Q.  B.  690.)  In  R,  v.  Evom, 
19  L.J.  181,  M.O.,  there  was  no  affidavit  on  the  part 
of  the  defendant  denying  that  he  was  the  fatiier  of  the 
child. 

CwKBURK,  Cjr. — ^The  order  is  regular  on  the  face 
of  it,  and  the  requirements  of  the  statute  have  been 
complied  i^ith.  The  justices  might  have  exercised  a  dis- 
cretion which  we  may  regret  that  they  did  not  exercise. 
But  there  is  no  irregularity,  and  the  court  cannot  inter- 
fere. 

Hill,  J. — ^Evefything  appears  to  be  regular  accord- 
ing to  the  statute.  The  summons  was  left  at  the 
defendant's  last  place  of  abode,  but  he  was  temporarily 
absent,  and  the  justices  may  have  treated  this  excuse 
of  the  mother  as  an  idle  one.  The  principle  on  whidi 
the  court  proceeds  in  quashing  orders  on  certiorari  is, 
tiiat  there  must  be  some  defect  of  jurisdiction  in  the 
tribunal  making  the  order.     Here  there  is  none. 

Blackburn,  J. — If  the  justices  thought  it  right  not 
to  adjourn  the  hearing,  can  we  say  that  they  acted  with- 
out jurisdiction  ?  RtUe  rejuted, 

Wednesday,  Nov.  16. 

Rider  (appellant)  v.  Wood  and  others 
(respondents). 

Master  and   eervant  —  Leaving    employtnent   without 
hvoJtU  excuse — GuiUy  iittenf. 

Under  the  4  Geo.  4,  c.  84,  s.  3  (^  if  asters'  and  Work 
men's  Acf)^  a  vwkman  who  leavfS  his  ynunter's 
emnl  't/mfiU  upon  a  bonAJide  belief  that  his  fm/loy- 
ment  is  reffularfy  (erminnted,  though  it  has  not  been 
so  tenninattd  in /act,  is  not  Uable  to  he  convicted; 
and  the  bono  fides  of  his  conduct  is  a  question  to  be 
determint  d  by  the  justices. 
This  was  a  case  stated  under  the  20  &  21  Vict. 

c  43,  upon  a  conviction  of  tiie   appellant  by  certain 

justices  of  Flintshire,  under  the  4  Ge:?.  4,  c.  34,  s.  3, 

for  absenting  himself  from  his  service. 


By  the  above  section  it  is  enacted,  that  if  anj 
artificer,  &c  shall  contract  with  any  person  to 
serve  liim  for  anj  time  whatsoever,  and  having^ 
entered  into  such  service  shall  absent  himself 
from  his  service  before  the  term  of  bis  contract 
shall  be  completed,  then  it  shall  be  lawful  for  any 
justice  of  the  peace  upon  complaint  to  issue  his  war* 
rant  for  apprehending  such  person,  and  to  examine 
into  the  nature  of  the  complaint,  and  if  it  shall  appear 
that  such  artificer,  &c,  hath  not  fulfilled  his  contract, 
or  has  been  guilty  of  any  other  misconduct  or  misde- 
meanor, it  shall  be  lawful  for  such  justice  to  commit 
any  such  person  to  the  house  of  oorroction,  there  to 
remain  and  be  held  to  hard  labour  for  a  reasonable 
time  not  exceeding  three  months,  and  to  abate  a  pro- 
portionate part  of  his  wages  for  and  during  such 
period  as  he  shall  be  so  eonfined. 

It  appeared  that  the  appellant  entered  into  the  ser- 
vice of  the  respondents  as  an  anchonmith  on  the  4tii 
Jan.  1859,  for  an  indefinite  period,  at  certain  specified 
prices,  determinable  on  either  of  the  parties  giving  to 
the  other  fourteen  days'  notice  of  his  intention  to  deter- 
mine, the  contract,  certain  rules  and  regulations  to  be 
observed  by  the  workmen. 

The  appellant  entered  into  and  remained  in  the 
respondents'  employment  for  numy  months. 

Amongst  other  rules  of  the  factory  waa  the  follow- 
ing:— 

"  Contractors,  firemen  and  daymen,  to  give  fourteen 
days*  notice  into  the  office  before  leavii^  their  employ- 
ment, and  to  receive  the  same." 

On  the  23rd  July  he  gave  the  numager  of  the  respon- 
dents' works  the  following  notice : — 

"July  23,  1850. 
^' Mr.  Wood,  Brothers. 

^  In  the  b^inning  of  January  last  you  reduced  our 
prices,  with  a  promise  that  as  soon  as  trade  was  » 
Httle  brisker  you  would  give  us  our  price  back  again ; 
we  now  earnestly  hope  and  trust  that  you  will  fulfil 
your  promise,  as  we  consider  that  our  price  ip  very 
small  indeed,  and  we  hope  that  you  will  take  it  into 
your  serious  consideration — ^if  you  will  not  fulfil  your 
promise,  we  all  (the  anchorsmiths  in  your  employ)  do 
hereby  give  to  Mr.  Wood,  Brothers,  fourteen  day»' 
notioe. 

"  Dated  this,  the  2drd  of  July,  1859. 

"Thb  ANCHORSMrriis  of  Saltoet." 

On  the  following  6th  Aug.  the  appellant  left  the 
employment  of  the  respondents — ^the  request  contained 
in  the  notioe  not  having  been  complied  witii.  There- 
upon proceedings  were  taken  before  justices  against  the 
appellant,  and  he  was  convicted,  and  sentenced  to 
foiuteen  days'  imprisonment,  with  hard  labour,  with  an 
abatement  of  4^  from  his  wages. 

WeUby^  for  the  respondents,  contended  that  the 
notice  given  on  the  23rd  July  was  not  valid,  and  was  a 
nullity,  and  that  the  appellant  therefore  had  left 
without  lawful  excuse. 

J.  Brown,  for  the  appellant,  argued  that  this  being  a 
criminal  charge  it  could  not  be  adjudged  that  the  ^>- 
peliant  had  been  guilty  merely  because  he  may  have 
given  an  informal  notice.  [Cockburn,  GX — It  cer- 
tainly appears  to  me  that  the  leaving  the  employ- 
ment must  bo  with  a  giulty  purpose.]  It  is  not  sug- 
gested that  he  acted  viciously.  The  appellant  ought 
not  to  be  punished  criminally  for  a  matter  which  tuzns 
upon  the  legal  sufficiency  of  notice.  To  constitute  an 
offence  under  the  statute,  there  must  be  a  guilty  inten- 
tion :  (Fowler  v.  Padget,  7  T.  R.  509 ;  the  maxim  of 
actus  non  ftusit  reum,  nisi  mens  sit  rea  applies ;  Hem% 
V.  Gorton,  28  L.  J.  216,  M.C) 

Welsby  was  here  called  upon,  and  argued  that  every 
absenting  of  himself  without  a  lawful  excuse  is  aa 
offence  under  the  statute.  [Hill,  J. — Suppose  such  a 
case  as  this — a  man  who  has  occadon  to  be  absent 
sends  a  fellow-workman  to  ask  for  leave,  and  he  teDa 


MAGISTRATES'  CASES. 


Q.  B.] 


The  Ovbhseers  op  Bishopwkarmouth  v.  The  Earl  of  Durham. 


[Q.  B. 


bim  that  he  has  obtiuned  it  when  he  has  not,  would 
tills  be  an  absenting  of  himself  within  the  statute  ? 
CocKBURM,  CmT. — Must  not  two  things  concur — a 
wrongful  absence,  and  a  knowledge  that  it  is  a  wrong- 
ful absence ?~|  I  think  not;  it  is  merely  necessary 
that  the  absence  should  be  without  lawful  excuse  in 
fact.  [CocKBURN,  C.J. — The  Act  treats  the  absence 
as  a  miiidemeanor  and  offence,  and  if  so,  the  well- 
known  principle  applies  that  there  must  be  a  wrongful 
intention.  Hiul,  J.— The  Act  must  not  be  taken  in 
its  naked  words,  for  if  so  a  man  would  be  liable  if  he 
were  laid  upon  a  bed  of  sickness.] 

CocKBURN,  C.J. — If  a  man  absents  himself  with  a 
knowledge  that  his  employment  is  not  at  an  end,  he  is 
guilty  under  the  statute ;  but  if  he  belioes  that  his 
oontract  is  at  an  end,  and  so  leaves,  he  is  not  guilty. 
The  committing  justices  do  not  appear  to  have  con- 
sidered the  subject  in  this  point  of  view,  llie  case 
therefore  ought  to  go  back  to  them  under  the  6th  sec- 
tion of  the  statute,  with  our  opinion  upon  this  point, 
and  then  they  will  decide  whether  the  appellant  left 
the  employment  in  the  bondJlJ«  belief  that  he  had  pro- 
perty pot  an  end  to  it,  for  if  he  did  he  would  not  be 
guilty  under  this  statute.  Rtde  accordingly. 


RbOw  on  the  prosecution  of  The  0\'^rseers  of 
THE  Township  of  BISHOP^vEAR mouth  v.  The 
Earl  OF  Durham. 

Poor-rale — TotU—AndunragB — Beaconage. 
The  port  of  Sunderland  extends  from  the  bar  of  the 
mauihof  (herher  Wear,  and  low  water  mark  of  the 
eea  vp  tkerwer  cAout  dght  mileSf  including  so  much  of 
ike  river  eu  is  within  tuch  limits,  and  is  in  the  several 
adjoining  parishes.  Any  ship  entering  the  river 
might  hate  to  cast  anchor.  Beacons  had  been  set  up 
and  mooring  buoys^  posts,  ^c,  placed  willtin  the  port 
by  the  twicers  of  the  Bishop  of  Durham,  who  wtu  the 
of  the  soU  and  Jreehold  of  the  port  below  low- 
marky  and  these  were  maintained  by  them/or 
the  vse  of  the  ships  tising  the  pari,  A  payment  of 
If.  2d.  had  been  immemorial  made  to  the  Bish^ 
called  **  anchorage  at  d  beaconage  tolls,"*  by  every  ship 
etUering  the  port.  These  tolls  having  been  assessed  to 
thepoor  rate: 

Bdd,  thai  they  were  not  toOs  in  grots ^  but  were  connoted 
evOh  the  occupation  and  use  of  the  soil,  and  were  rafe- 
able  to  the  poor-rate  in  all  the  parishes  in  which  the 
port  was  situated,  and  to  whiJi  ships  paying  the  toll 
came^  in  the  proportion  of  the  number  (tf  ships  coming 
into  each  of  the  parishes  resitediveh/. 
Atherton,  Q.C.  and  Uddeli  appeared  for  the  appellant, 
and  Webby  and  Davison  for  the  respondents. 

The  facts  and  arguments  sufficiently  appear  in  the 
following  judgment : — 

WiQHTMAN,  J. — In  answering  the  first  question, 
whether  the  tolls  are  rateable,  we  have  to  consider 
whether  they  are  tolls  in  gross  or  tolls  connected  with 
the  occupation  of  tiie  soil ;  and  this  must  be  determined 
in  the  same  manner  as  if  the  nature  of  the  soil  had 
been  discussed  when  they  were  received  by  the  Bishop 
of  Dniham  or  his  lessees  before  the  3  Geo.  3,  the  6  &  7 
WDL  4,  c.  19,  and  the  21  &  22  Vict,  c  45— none  of 
these  statutes  having  severed  the  tolls  from  the  soil  if 
they  ever  were  connected  together.  According  to  the 
statement  in  the  case,  these  tolls  have  always  been 
taken  in  respect  of  ships  entering  into  the  port  of  Sun- 
derland. This  port  begins  on  crossing  the  bar  at  the 
month  of  the  river  Wear,  extends  to  a  bridge  near 
flnnley  Park,  and  comprehends  the  whole  space  of  the 
riv^  from  low-water  mark  on  the  north  side  to  low- 
water  mark  on  the  south  side,  and  is  in  several 
contiguous  parishes  or  townships  on  both  sides, 
twgiie  ad  medium  fibum  aqum.  The  bishop  was  the 
owner  of  the  whole  scnl  and  freehold  of  the  said  port 


between    low-water   mark     on     the     one     side    and 
low    water-mark    on    the    other    side ;     every    ship 
entering  the  jtort  may  have  to  cast  anchor  there,  or  to 
be  moored  to   some   mooring:^  fixed  in  the  river  and 
taken  in  Uie  river,  or  on  the  quays  or  shores  adjacent. 
The  bLshop  and  his  lessee  maintain   the  beacons  and 
moorings  in  the  river  Wear.     Previously  to  the  ap- 
pointment  of  the   commissionerH,    the  port    and  the 
affairs  and  business  thereof  were  mani^ed  and  con- 
ducted by  the  Bishops  of  Durham  or  their  lessees  under 
leases   similar  to  those  granted  to  the    appellants  by 
officers  or  others  in  that  behalf  appointed  or  employed 
by  such  bishops  or  their  lessees ;  and  by  such  bishops* 
lessees  or  officers  beacons  were  set  up,  moorings,  buoys, 
posts  and  rings  were  placed  and  fixed  within  the  port 
for  the  use  and  benefit  of  the  ships  entering  the  port, 
and  other  works  were  done  for  the  maintenance  of  the 
port  and  the  use  and  benefit  of  ships  resorting  to  it. 
llie  tolls  rated  have  been  paid  immcmorially  to  the 
bishop    or    his    lessee,    and   they   have    been   called 
anchorage    and    beaconage    tolls,    being    ]«.    2d,    for 
and    in  respect  |of  every  British  ship  which   enters 
the  port     Formerly  double  that  sum  was  paid,  and 
now  by  Act  of  Parliament,  in  consequence  of  recipro- 
city treaties,   the  same  sum   is  paid  on  every  foreign 
ship  which  enters  the  port.      The  tolls  are  supposed 
formerly  to  have  been  collected  by  the  water-bailiff 
appointed  by  the  bishop  or  his  lessee,   but  are  now 
received  by  the  collector  of  all  the  sound  dues  in  the 
port  of  Sunderland,  at  his  office  in  the  Custom-honse 
there.      The  tolls  appear  to  have  been  rated  to  the 
relief  of  the  poor  of  the  parish  of  Sunderland  since 
1719,  but  they  were  not  rated  in  any  of  the  townships 
into  which  the  port  of    Sunderland  extends  till  1857. 
In  that  year  the  ancestor  of  the  appellant,  who  was 
then  lessee  of  the  tolls,  appealed  against  the  rate  for  the 
parish  of  Sunderland,  but  abandoned  that  appeal  and 
agreed  mth   the  overseers  of  Sunderland  to   be  rated 
on  150^.     Immediately  afterwards  the  five  townships 
named  in  the  above  case  were  rated,  those  tolls  making 
an  aggregate  of  403^  3<.  \d.,  which,  if  they  are  rate- 
able, is  admitted  to  be  a  fair  amount.    Taking  all  these 
facts    into    consideration,  we    are    of   opinion    that 
these    tolls    are    not    tolls    in    gross,    but   are  tolls 
connected  with  the  occupation  and  use  of  the  soil. 
They  seem  to  us  to  be  much  more  in  the  nature  of 
dock  dues.      The  bishop  was  the  owner  of  the  soil  of 
parts  of    the  port,  and  by  the  outlay  of  money  on 
various  works,  he  rendered  the  port  safe  and  commo- 
dious for  shipping,  in  con^deration  whereof,  by  the 
exercise  of   the  highest  prerogative  of  the  Crown,  he 
appears  to  have  been  authorised  to  receive  a  fixed  sum 
as  a  reasonable  amount  for  every  ship  which  entered 
the  port.    Consuetudines,  or  tolls,  are  almost  incident  to 
every  ownership  of  a  port,  and  we  think  are  to  be  con- 
sidered as  payable  rationx  soH  for  a  benefit  conferred, 
not  as  a  matter  of  extortion  under  the  colour  of  law. 
The  toll  here  is  called  anchorage  and  beaconage,  but 
must  be  considered  as  cx)vering  all  the  accommodation 
afforded  by  the  user  of  the  port  to  the  ships  which 
frequent  it,   as  no  other  payment  is  made  to  them. 
Thei«  was  as  strong  objection  offered  to  beaconage ;  but 
the  owner  of  this  port  does  not  appear  to  have  erected 
beacons  within    the    port,   and    the    anchorage   and 
mileage  show  a    ^rect    use  of  the   soil    within  the 
parish    and   township   comprised    in  the  rate ;   but 
if  the  use  of  the  soil  is  in  part  consideration  for  the 
payment  of  the  toll,  we  think  this  is  enough  to  connect 
them  with  the  occupation  and  use  of  the  soil,  and  to 
render  them  rateable.     We  ktely  held,  in  the  Huncom 
case,  the  tolls  called  anchorage,  which  probably  vrore 
for  the  use  of  the  soil,  were  not  rateable,  but  that  was 
because  it  was  agreed  that  the  corporation  of  Liverpool, 
the  appellants,  were  not  owners  and  occupiers  of  any 
land  within  the  township,  the  place  where  the  ships 
anchored  being  extra-parochial.    Here  the  soil  where 
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the  ships  anchored  and  the  mooring  chains  were  fixed 
was  within  the  parish  or  township  of  the  respondents. 
K  there  bo  a  payment  to  the  owner  of  the  soil  by  the 
party  who  uses  the  soil,  and  no  other  consideration  can 
be  snggested  for  the  payment,  must  not  the  use  of  the 
soil  be  regarded  as  the  consideration  for  the  payment  ? 
The  tolls  originally  connected  with  the  soil  may  be 
severed  from  the  soil  and  become  tolls  in  gross.  Here 
there  is  nothing  to  show  such  a  severance,  for  the  tolls 
and  the  soil  have  remained  united  in  the  same  owner. 
Counsel  for  tho  appellant  chiefly  relied  upon  the  Stp{m~ 
sea  case,  5  £.  &  B.  There  all  the  tolls,  wheresoever 
collected  within  the  port,  were  considered  to  be  of  the 
same  imiform  nature,  and  part  of  them  being  cleariy 
not  for  the  use  of  the  soil  and  not  rateable,  this  waa 
supposed  to  ^ve  the  same  character  to  the  whole. 
Rex  V.  Cook,  5  B.  &  C.  797,  and  the  other  lightr- 
house  cases,  were  likewise  referred  to,  but  they  merely 
decided  that  the  owner  of  a  lighthouse  cannot  be  rated 
for  passing  tolls  collected  out  of  the  parish,  as  they  do 
not  constitute  part  of  the  annual  profitis  of  house  or  land 
where  the  light  is  placed.  The  tolls  in  question,  on  the 
contrary,  constitute  part  of  the  annual  profits  of  the 
land  occupied  by  the  appellant  within  the  township,  and, 
therefore,  are  rateable.  An  objection  was  made  that 
the  fore  shore,  between  high  and  low  water  mark,  did 
not  belong  to  the  defendant :  payments  were  sometimes 
made  to  private  owners  of  the  fore  shore  by  ships  for 
the  use  of  it.  How  can  these  conventional  payments 
made  to  others  for  the  use  of  their  soil  at  aU  affect  the 
nature  or  the  incidents  of  payments  made  to  the  bishop 
for  the  use  of  his  soil  ?  We  are  likewise  asked  by  the 
first  question  whether  the  tolls  are  rateable  in  one,  or 
which,  of  the  townships  or  parishes  ?  We  answer,  all 
or  any  part  of  them  in  which  the  port  of  Sunderland  is 
situated  to  which  ships  paying  the  toll  come;  these 
seem  to  be  the  parish  of  Sunderland  and  the  five  town- 
ships  in  which  the  tolls  are  now  rated.  There  are 
other  parishes  and  townships  into  which  the  port  ex- 
tends, but  it  is  not  stated  that  ships  which  have  paid 
the  toll  come  into  those  parishes  and  townships.  We 
do  not  think,  that  in  respect  to  the  tolls  there  is  any 
profitable  occupation  of  the  soil  of  the  port  within  those 
parishes  or  townships.  In  answer  to  the  second  ques- 
tion, we  are  of  opinion  that  in  the  parish  and  five  town- 
ships in  which  the  tolls  are  rateable,  they  ought  to  be 
rated  upon  a  calculation  of  tho  number  of  ships  paying 
toll  and  coming  into  those  parts  of  the  port  which  were 
within  the  parish  of  Sunderland  and  the  five  townships 
respectively,  and  that  they  ought  not  to  be  rated 
according  to  the  frontage  or  population,  neither  of  which 
would  afford  any  criterion  for  the  profits  of  the  soil  of 
the  port  made  within  the  parish  or  the  township. 

Judgment /or  the  respondents. 


The  Manchester,  Sheffield  and  Lincolnshire 
Railway  Company  (apps.)  v.  Wood  (resp.) 

Bailvtoj/'-' Engine  not  conntming  ifs  own  smoke — Con- 
vtcfion—S  Vict,  c  20,  *.  124. 

Tke  8  Vict.  c.  20,  s.  124  {Raiboag  Clauses  Consolidation 
Act)  imposes  a  ptnaltg  upon  railway  companies  using 
any  locomotive  steam-engine  (tn  tchich  coal  is  used) 
not  constructed  on  the  prindpU  of  consuming,  and  so 
as  to  consumey  its  own  smoke  i 

Held,  thai  the  fact  that  a  locomotive  steam-engine  emits 
smoke  is  not  conclusive  against  the  company^  InU  that  U 
should  be  ascertained  whether  or  not  such  emission  of 
smoke  is  Cftused  by  the  neglect  of  the  pnrty  in  change 
of  the  engine,  or  from  the  engine  not  Iffing  so  con 
strut  ted  ns  reguired. 
This  was  an  appeal  ngtunst  a  conviction  of  the  above 

company  for  using  an  engine  not  coiistnicted  so  as  to 

consume  its  own  smoke. 

By  sect.  114  of  the  8  Vict  c.  20  (Railway  dauses 

Consolidation  Act),  it  is  enacted  that  "  Every  locomo- 


tive steam-engine  to  be  used  on  the  railway  shall,  if  it 
use  coal  or  other  similar  fuel  emitting  smoke,  be  con- 
structed on  the  principle  of  consuming,  and  so  as  to 
consume,  its  own  smoke ;  and  if  any  engine  be  not  so 
constructed,  the  company  or  party  using  such  engine 
shall  forfeit  five  pounds  for  every  day  during  which 
such  engine  shall  be  used  on  the  railway." 

It  appeared  that  the  appeUants  had  been  found  using 
an  engine  burning  coal,  which  at  certain  times  was 
emitting  smoke.  At  the  hearing  of  an  information  for 
this  under  the  above  section  the  justices  considered  the 
fact  of  the  emission  of  smoke  as  conclusive  against  the 
appellants,  and  they  were  accordingly  convicted. 

Quain,  in  support  of  the  conviction,  eontended  that 
the  justices  were  right,  for  that  an  engine  which  was 
actually  emitting  smoke  must  be  deemed  as  against  the 
appellants  to  be  one  not  constructed  so  as  to  consume 
its  own  smoke. 

Mellish,  for  the  appcDants,  argued  that  the  fact  that 
smoke  issued  from  the  engine  was  not  conclusive,  for 
that  it  might  be  constructed  on  the  prindple  of  con- 
suming its  own  smoke,  and  so  as  to  consume  its  own 
smoke,  and  yet  it  might  emit  smoke  by  the  wilful 
neglect  of  the  engine-driver  or  stoker,  and  that  the 
justices  ought  to  have  entered  into  the  question  of 
whether  or  not  the  smoke  was  by  the  default  of  the 
driver. 

Quoin,  in  reply,  argued  that,  even  if  it  were  by 
default  of  the  stoker,  the  company  would  be  equally 
liable. 

CocKBURN,  C.J. — The  words  of  the  Act  are,  "  con- 
structed on  the  principle  of  consuming,  and  so  as  to 
consume,  its  own  smoke.'*  Now,  it  may  be  that  it  is 
not  the  fault  of  the  en^e,  but  of  the  person  who  uses 
it.  I  think,  therefore,  we  should  send  this  case  back 
to  the  justices,  with  our  opinion  that  they  ought  to 
inquire  whether  the  emission  of  the  smoke  was  the 
fault  of  the  engine  or  of  the  person  who  had  the 
management  of  it 

Hill,  J. — The  penalty  is  imposed  Only  in  case  the 
company  iLse  engines  not  constructed  on  the  principle 
of  consuming  their  own  smoke.  The  justices  do  not 
appear  to  have  ascertained  this  fact 

Blackburn,  J. — The  justices  have  found  that  in 
consequence  of  the  engine  smoking  on  the  occasions 
mentioned,  that  is  conclusive  evidence  of  its  not  being 
constructed  on  the  principle  of  consuming  its  own 
smoke.     In  this  they  were  wrong. 

Case  to  go  back  with  the  opinion  of  the  court. 


Thursday.  Nov.  17. 

Re  Mirehouse. 

Church-rate — Refusal  to  pay— Order  of  justices — 
53  Geo.  8,  c.  127,  s.  7. 
The  collector  called  for  the  rate  and  produced  the 

receipt-  book  as  his  authority  tn  c»llect ;  the  son  of  the 

ratepayer,  by  the  authority  of  his  father,  refused  to 

pay  the  raU*^  handing   to  the    collector  a  written 

statement  of  his  refusal : 
Held,  a  sufficient  refusal  to  ground  an  order  qfj'tsticei 

for  payment  under  the  63  Geo.  8,  c.  127,  s.  7. 

Rule  nisi  for  a  certiorari  to  quash  an  order  of 
justices  nnder  the  53  Geo.  3,  c  127,  s.  7,  for  the  pay- 
ment by  Mr.  Mirehouse  of  \L  As.  0\d.  for  arrears  of 
church-rates,  and  10s.  costs. 

Tlie  validity  of  the  church-rate  was  not  dwputed, 
but  it  was  said  that  the  order  was  made  without  juris- 
diction, inasmnch  as  the  refusal  to  pay  on  which  the 
onier  was  made  happened  more  than  six  months 
before  the  complaint  was  made  to  the  justices:  (1 1  &  12 
Vict  c.  43,  s.  11.)  It  wai4  admitted  that  if  there  was 
a  sufficient  refnsal  on  the  8th  Sept  1858,  the  order 
was  without  jurisdiction. 

The  facts  were,  that  On  that  day  the  parish  clerit 
called  at  Mirchouso's  mill,  and  saw  his  son  (the  father 
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not  being  at  borne),  and  asked  the  son  for  the  church- 
rate  ;  the  son  asked  him  if  he  had  got  the  rate ;  he 
replied,  "  No,  here  is  my  authority,"  showing  the  receipt- 
book  which  had  been  handed  to  him  by  the  chorch- 
warden  {or  the  purpose  of  collecting  the  rate.  The 
son  therenpoa  refused  to  pay,  handing  him  a  written 
paper  stating  the  grounds  of  his  refusal,  and  it  was 
proved  before  the  justices  that  the  son  refused  to  pay 
by  the  authority  of  his  father. 

Pridtaux  showed  cause. — There  was  no  sufficient 
refusal  within  the  53  Geo.  3,  c  127,  s.  7,  which 
gives  the  justices  jurisdiction  to  make  the  order  "  if 
any  one  duly  rated  shall  refuse  or  neglect  to  pay  the 
same."  The  demand  should  have  been  made  on  the 
ratepayer.  Again,  no  amount  was  demanded:  (^l^eg. 
X.  Juatices  of  Shrewsbury^  31  L.  T.  Rep.  114; 
HurrdI  y.  Wink,  8  TaunL  369.)  If  the  demand  was 
insofficicnt,  the  refusal  was  insufficient. 

A.  IViUi^  in  support  of  the  rule,  was  not  called 
ap<m. 

By  the  Court. — ^There  is  no  authority  for  saying 
that  the  demand  should  be  made  personally  on  the 
ratepayer.  Here  the  refusal  was  by  the  authority  of 
the  father,  and  it  was  such  as  prevented  the  clerk  from 
making  any  further  demand.  JitUe  ahsoltttt. 


GOTJBT  OF  COMMON  BENCH. 

Heported  bj  Dxwirl  Tuokas  Evaits  and  R.  Yxuohasi 
WiLUAau,  Ksqn.,  UarrisieFB-at-Law. 


Thuriday,  Nov,  3. 

POUXIN  AND  WiFK  V,  BrRWKR. 

Lamdtord  and  tenant —  Tautn^  at  wili — Delfrmnalion 

q^— Newton  v,  Harland,   1   Af,  (f  Gr.  644,  qua- 

ttoned. 
A  tenancy  at  will  may  he  determined  by  the  landlord 

MeneUttgJbr  the  keys,  irr  demandiny  possession. 
A»d(j>er  Erie,  C./.,)  a  landlord  going  to  a  house  to  take 

possession  eo  iastanti  determines  a  tenancy  at  wili. 

This  was  an  action  tried  before  Williams,  J.,  and 
bronght  against  the  defendant  for  an  assault  upon  the 
plaintiffii,  and  for  illegally  expelling  them  from  a  house. 
The  jury  found  a  verdict  for  the  plaintiffs,  damages 
3L  upon  the  assault  counts,  and  20L  on  the  other 
ooants.  It  appeared  that  there  had  been  negotiations 
between  the  plaintiff  Pollon  and  the  defendant  for  the 
assignment  to  the  former  of  the  lease  of  a  house  ;  and 
the  keys  had  been  delivered  to  the  former  for  the  pur- 
pose, as  the  defendant  thought,  of  his  looking  over  the 
premises,  but,  as  the  plaintUT  contended,  so  as  to  esta- 
blish a  tenancy  between  them.  The  defendant  refused 
to  assign  the  lease,  and  called  upon  the  plaintiff  to 
^ve  up  possession,  and  sent  for  the  keys.  He  after- 
wards went  with  two  men  and  removed  the  goods  and 
turned  the  plaintiffs  out.  The  jury  found  that  a  tenancy 
at  will  was  created.  T.  Jones  last  term  obtuned  a 
rule  nisi  to  reduce  the  damages  to  3/.,  on  a  point 
reserved  at  the  trial,  viz.,  that  the  tenancy  had  been 
determined  previous  to  the  expulsion. 

A/acnamara  now  showed  cause. — It  is  intended  to 
questioD  the  authority  of  Newton  v.  Harland,  1  M.  & 
Gr.  644.  The  majority  of  this  court  there  held  that, 
if  a  person  hold  over  after  a  notice  to  quit,  the  land- 
lord cannot  expel  him  by  force,  manuforti,  [Williams, 
J. — I  don't  think  the  point  in  Newton  y.  Harland  was 
raised  at  the  triaL  I  was  expecting  it  would  be  raised, 
and  alluded  to  the  cose  myseU*,  because  I  know  that  a 
great  part  of  the  profession  thought  that  Goltman,  J., 
who  diiler^  from  the  majority  of  the  court,  was  right.  I 
did  not  reserve  the  point ;  but,  if  you  say  that  in  conse- 
quence of  what  fell  from  me  you  considered  the  point 
to  be  taken,  and  were  prevented  from  yourself  taking 
it,  I  should  be  sorry  to  shut  you  out  from  it.]  I  can- 
not say  that. 

Ebls,  C.J. — Then  we  mast  dispose  of  the  case  as 
H  is,  and  I  think  tlie  rule  must  be  made  absolute.  The 


plaintiff  at  the  utmost  had  a  tenancy  at  will ;  while  it 
existed  the  landlord  sent  to  ask  for  the  keys,  and  called 
upon  him  to  give  up  possession.  I  think  either  of 
thoiie  things  suiHcient  to  determine  a  tenancy  at  will. 
And  I  also  think  that  the  landlord  coming  to  take  pos- 
session eo  insianti  determines  the  tenancy  at  will.  I 
think  therefore  there  is  abundant  evidence  of  the  de- 
termination of  the  tenancy. 

Wili  JAMS,  J.— I  am  of  the  same  opinion.  It  is 
said  that  the  sending  for  the  keys  would  not  do,  because 
accompanied  by  a  denial  that  there  was  any  tenancy  at 
all.  I  think  the  true  construction  of  that  is,  "  I  deny 
that  there  is  any  tenancy  at  all ;  but  if  there  is  a 
tenancy  at  will  I  determine  it.' 

Gkowdbr  and  Bylics,  J  J.  concurred. 

Rule  absolute  to  reduce  the  damages  to  Si. 

Saturday,  Nov.  5. 

Grben  v.  Mackamara  and  others. 

.Master  and  servant — Wilful  act  of  the  latter, 
A  master  is  not  liable  for  the  wilful  act  of  his  servant 
dune  contrary  Vj  his  orders. 

The  declaration  in  this  case  charged  the  defendants 
with  combining  together  by  a  variety  of  acts  to  injure 
the  plmntifi''s  trade  as  an  omnibus  proprietor :  verdict 
against  Price  one  of  the  defendants,  and  for  the  other 
defendants.  At  the  trial  Price  was  shown  to  have  actively 
interfered  and  to  have  done  many  acts  within  the  terms 
of  the  declaration.  It  was  not  shown  that  the  other 
defendants  interfered,  and  at  the  trial  they  denied  that 
they  knew  of  the  acts  complained  of,  and  they  said  also 
that  they  gave  orders  that  such  acts  should  not  be 
done.  It  appeared  that  whenever  an  omnibus  of  the 
plsintiff  started,  two  or  more  omnibuses  of  the  defen- 
dants inunediately  started,  and,  as  far  as  they  could, 
surrounded  the  omnibus  of  the  plaintiff  and  prevented 
passengers  from  entermg  it ;  one  of  the  methods  of 
doing  which  w^as  for  the  omnibus  of  the  defendants  to 
drive  up  with  the  pole  dose  to  the  door  of  the  plaintiff's 
omnibus.  It  was  urged  at  the  trial  that  the  other 
defendants  as  well  as  Price  were  liable  for  the  acts  of 
their  servants.  £rle,  C.J.,  who  tried  the  case,  directed 
the  jury  that,  upon  the  facts  proved,  the  defendants, 
who  knew  nothii:^  of  the  acts  done,  and  gave  orders 
that  they  should  not  be  done,  were  not  liable. 

Knowles,  Q.C.  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  In  this  case  the  act  done  is 
the  result  of  the  employment,  and  was  done  for  the 
benefit  of  the  employers.  There  is  some  difference 
between  the  case  of  a  private  person  and  a  public 
body  such  as  the  company  represented  by  the  defen- 
dants. My  telling  my  servant  not  to  drive  on  the 
wrong  side  of  the  road  will  not  exempt  me  from  Ila^ 
bility  if  he  does  it.  [Erlk,  CJ. — I  think  I  put  the 
distinction  between  the  case  where  a  servant  so  com- 
manded drives  negligently,  and  where  he  wilfully,  out 
of  spite,  drives  against  another  person's  carriage.  The 
acts  proved  at  the  trial  were  the  wilful  acts  of  the 
servants  of  the  defendants,  contrary  to  their  express 
orders.]  "  Polling "  an  omnibus  is  a  wilful  act  no 
doubt,  but  it  is  also  a  negligent  act.  It  is  a  negligent 
mode  of  doing  the  work,  and  is  done  for  the  benefit  of 
the  masters.  [Williams,  J. — How  far  will  you  cany 
this?  Suppose  a  coachman,  zealous  for  his  master, 
strikes  another  coachman  with  his  w^liip,  would  the 
master  be  liable  ?1     That  is  clearly  an  illegal  act. 

Williams,  J. — I  am  of  opinion  that  there  should  be 
no  rule.  I  can  find  no  fault  with  the  direction  of  my 
Lord.  The  law  is  laid  down  exactly  as  it  has  been 
laid  down  over  and  over  again. 

CROWDBii,  J. — I  am  of  the  simie  opinion.  These 
acts  were  clearly  wilful  acts  done  by  the  men  contrary 
to  the  orders  of  their  masters.  I  cannot  see  how  the 
summing  up  could  have  been  different. 

Bylks,  J.  concoxred.  Rule  re/ltsed. 
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Thursday^  Nov.  8. 

Stevens  v.  Gourley. 

MetropolUiin  BuUding  Act — What  is  a  buHdiag  withm 

that  Act, 
By  18  ^  19  Vict,  c.  122,  schedule  1,  "Even/  buUding 
shall  be  inclosed  with  toaUs  constructed  of  brick, 
stone,  or  other  hard  and  incombustible  substance :" 
Eel'i,  that  the  toords  of  the  above  schedule  amount  to 
a  prohibtOon  against  building  the  walls  of  wood  or 
other  combustibte  substance. 
A  wooden  structure  intended  to  be  used  as  a  shop,  uf  a 
considerable  size,  ani  likdy  to  hut  a  considerable 
time,   resting  on  joists,  but  having  no  footings  or 
foundations  in  masonry,  and  capable  of  being  lifted 
bodily  off  the  ground  by  the  application  of  sufficient 
meduxnical  power,  is  a  building  within  the  above 
statute,  emd  a  contract  to  erect  such  a  structure 
within  the  limits  of  the  Act  is  illegal. 
Declaration — For  money  payable  by  the  defendant 
to  the  plaintiff  for  work  done,  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request,  and 
for  monev  foond  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them. 

Third  plea — ^That  the  said  work  was  done,  and  the 
said  materials  were  provided  by  the  plaintiff,  under  an 
illegal   contract   between    the  plaintiff  and   the   de- 
fendant, made   after  the  Metropolitan   Building  Act 
1855  came  into  operation,  (to  wit)  on  the  5th  Dec. 
1858,  for  the  erection  of  a  certain  building  within  the 
limits  of  the  metropolis  so  defined  by  the  Act  passed  in 
the  session  of  Parliament  held  in  the  eighteenth  and 
nineteenth  years  of  her  Majesty's  reign,  intitutled  "  An 
Act  for  the  better  local  management  of  the  Metro- 
polis," which  building  was  a  new  building  within  the 
meaning  of  the  said  Building  Act,  and  was  not  within 
any  of  the  exemptions  in  the  said  Act  mentioned, 
which  buflding  was  agreed  by  and  between  the  plaintiff 
and  the  defendant,  should  be  inclosed  with  walls  con- 
structed of  wood,  and  not  gf  brick,  stone,  or  any  other 
hard  or  incombustible  substance,  contrary  to  the  form 
of  the  statute  in  such  case  made.     And  the  defendant 
further  says,  that  tlie  plaintiff,  before  and  at  the  time 
of  making  the  said  contract,  was  a  builder,  and  that 
the  said  contract  was  entered  into  by  the  defendant  at 
the  suggestion  of  the  plaintiff,  and  that  the  plaintiff, 
before  and  at  the  time  of  making  the  said  contract, 
represented  to  the  dd^endant  that  the  said  building 
might  be  lawfully  erected,  and  was  not  contrary  to  the 
law.    And  that  the  defendant,  when  he  entered  into  the 
said  contract,  believed  the  said  representation,  and  did  not 
know  to  the  contrary  thereof,  and  entered  into  the  said 
contract  and  allowed  the  said  work  to  be  done,  and 
the  said  materials  to  be  provided,  and  stated  the  said 
accounts,  believing  the  sidd  representation  t<o  be  tnie. 
And  that  the  said  work  was  illegally  done,  and  ma- 
terials were  illegally  provided  by  the  plaintiff  in  and 
about  constructing  the  said  building,  within  the  limits 
of  the   metropolis  as  aforesud,   with  such  walls  as 
aforesaid,  contrary  to  the  said  statute.     And  the  said 
accounts  were  stated  concerning  the  money  claimed  by 
the  plaintiff  to  be  due  to  him  hona  the  defendant  under 
the  said  illegal  contract,  and  for  the  said  work  and 
materials  so  illegally  done  and  provided,  and  the  money 
which  the  plaintiff  alleges  was  found  to  be  due  upon 
the  said  accounts  was  the  money  so  claimed ;  and  that 
after  the  said  work  had  been  so  done,  and  the  said 
materials  had  been  so  provided,  and  the  said  accounts 
had    been   so   stated,  the   district  surveyor  gave  the 
plaintiff's  sub-contractor,  then  being  the  builder  en- 
gaged in  erecting  the  sud  building,  due  notice  to  re- 
move the  said  work  within  forty-eight  hours,  (that  is  to 
say)  to  pull  down  the  said  building.     And  the  plaintiff 
and  his  said  sub-contractor  having  failed  to  comply 
with  the  said  notice,  the  said  district  surveyor  caused 
complaint  to  be  made  before  a  magistrate  of  the  police 
courts  of  the  metropolu;,  duly  authorised  in  that  behalf; 


and  the  said  sub-contractor  was  thereupon  duly  sum- 
moned to  appear  before  the  said  ma^strate,  accordixi^ 
to  the  said  Act ;  and  the  said  magistrate  thereupon 
duly  ordered  and  commanded  the  said  sub-contractor 
to  comply  with  the  requisitions  of  the  said  notice ;  and 
the  plaintiff  of  the  said  sub-contractor,  or  the  said. 
district  surveyor,  pulled  down  the  said  building,  tlie 
same  being  necessary  for  enforcing  the  requisitions  o£ 
the  said  notice,  and  for  bringing  the  said  building  and 
work  into  conformity  with  the  rules  of  the  sud  Act. 
And  all  conditions  precedent,  necessary  matters  and 
things,  were  done  in  that  behalf  to  justify  and  render 
necessary  the  pulling  down  of  the  said  building,  and  by 
reason  of  the  premises  and  of  the  said  work  and  ma- 
terials being  so  done  and  provided  by  the  plaintiff 
illegally  and  contrary  to  the  said  statute,  the  defen- 
dant never  derived  any  benefit  or  advantage  whatever 
from  the  said  work  or  materials,  or  any  part  thereof. 

The  plaintiff  was  a  builder  residing  at  Castle- 
terrace,  Kentish-to^vn.  The  defendant  was  a  surgeon 
rending  at  Wilton-house,  Regent's-park.  The  action 
was  brought  to  recover  the  sum  of  58/1  balance  ojf 
account  for  work  done  and  materials  provided  for  the 
defendant  at  his  request.  The  circumstances  under 
which  the  clum  originated  were  as  follows: — 

The  defendant,  Dr.  Gourley,  being  the  lessee  of  a 
house.  No.  1,  Bentinck-terrace,  Regent's-park,  desired 
to  have  a  shop  erected  in  the  forecourt  or  garden 
attached  to  that  house;  and  consulted  the  plaintiff' 
about  it.  Several  interviews  took  pLice,  and  the  de- 
fendant at  first  wished  the  building  to  be  a  brick  one, 
but  the  plaintiff  intimated  that  a  brick  building  would 
require  a  previous  application  to  the  Metropolitan 
Board  of  Works,  and  occasion  considerable  delay,  and 
the  cost  would  be  upwards  of  100/. ;  whereas  he  would 
put  up  a  wooden  one,  which  would  look  as  well  and 
last  as  long,  and  only  cost  58/.,  and  not  require  a 
notice  to  or  permission  from  either  the  Metropolitan 
Board  of  Works  or  the  district  surveyor.  During  the 
negotiation  the  following  letters  were  written  by  the 
plaintiff  to  Dr.  Gourley : — 

"21,  Western-terrace,  Westboume-grove  west. 
"  To  Dr.  Gourley. 
"Dear  Sir, — I  have  just  considered  and  found  ont 
a  new  plan  for  us  to  work  on  in  reference  to  the  shop, 
Bentinck-terrace,  which  is  to  build  it  all  in  wood ;  it 
will  be  less  expensive  and  answer  your  purpose  just  as 
well,  and  it  wUl  look  as'  well,  and  then  we  shall  evade 
the  Metropolitan  Board  of  Works,  and  the  district 
surveyor  also.  It  will  last  quite  long  enough  for  yon, 
and,  answer  all  you  require ;  if  you  consider  it  over, 
and,  write  me  this  evening,  I  will  put  it  in  hand  at 
once. — Yours  obediently,  John  Stevens. 

"Nov.  6,  1858. 

«  P.S.  -I  think  f*Ol  will  pay  that.— J.  S." 
"  Dear  Sir,— The  plan  of  building  the  shop  will  be 
a  facsimle  of  what  you  have;  the  elevation  will 
be  just  as  I  show  you  on  the  plan.  The 
only  difference  will  be  wood  instead  of  brick- 
work; you  would  not  know  the  difference  in  any 
other  way,  and  the  cost  of  erection  will  be  55/.  I 
have  thorouglily  gone  into  the  matter,  and  there- 
fore assure  you  it  cannot  be  erected  for  less. — ^Yours 
obediently,  "  John  Stkysns. 

"Nov.  10,  1858." 

Previous  to  these  letters  an  agreement  was  entered 
into  between  the  plaintiff  and  defendant  for  the  erec- 
tion of  a  wooden  house  according  to  a  specification. 
Although  agreed  to  before  the  letters  were  written,  it 
was  dated  on  the  5th  Dec.,  some  time  after  the  date  of 
the  letters.     It  was  as  follows : — 

"  Specification  of  works  required  to  be  done  at  No.  1, 
Bentinck-terrace,  Regent*s-park,  for  D.  D.  Gourley, 
Esq.,  M.  R.  C.  S.  E.  Excavator :  To  dig  out  and  re- 
move clay  to  level  of  pavement,  16  feet  back  and  14 
feet  wide,  to  receive  house.     Bricklayer:    To  build 
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three  course  of  footings  and  sleeper  iroIU,  bed  all  qnar- 
tmng  in  mortar.  Carpenter:  To  erect  In  wood  a 
boose,  the  dimensions  to  be  16  feet  from  front  to  back, 
at  13  feet  8  inches  frontage ;  the  height  to  be 
13  fpet  frontage  and  9  feet  from  floor  to 
floor.  To  be  bnUt  of  quartering  8X2,  and  weather- 
boarded  on  outside,  also  to  be  match-boarded  all  over 
the  inside.  Ground-floor  joists  to  be  4^  bj  2  on 
sleepers  2X3  with  }-inch  yellow  deal  flooring,  pro- 
perlv  liud ;  also  to  put  eeiling  joists  3X2,  rough 
boarded  on  top  and  match-bowded  under,  with  one 
likytight  in  roof,  the  whole  of  the  roof  to  be  covered 
with  zinc,  with  proper  fall  for  water,  the  front  to  be 
made  with*  two  sashes,  with  door  in  centre,  with  all 
pilasters,  mooldings,  &c.,  as  shown  on  plan,  with  1  j~ 
inch  be«ul  and  butt  shnttere,  stall-boanis,  &&,  com- 
plete, on  cross  partition,  to  be  framed  in  1^-inch  yellow 
deal,  with  glass  in  upper  part,  with  H-inch  framed 
door  in  centre,  fmd  leave  all  perfect.  Zinc  work :  To 
cover  tlie  whole  of  the  roof  with  No.  9  zinc,  properly 
solder  all  joints,  eaves,  &c  Smith :  To  provide  all 
cocka,  bars,  nails,  screws,  &c  necessary  for  the  com- 
motion of  the  aforesadd  works.  Psdnter :  To  paint  the 
whole  of  the  works  in  tiiree  oils  outside  and  inside,  and 
lesve  all  perfect. 

*^  I  hereby  undertake  to  complete  the  whole  of  the 
aforesaid  works  to  the  satisifaetion  of  Mr.  Gourley  or 
his  sorveyor,  as  per  specification,  for  the  sum  of  58/. 
To  be  completed  on  the  i8tfa  l>ec.  1858. 

**  John  Stkvess, 
**  21,  Western-terrace,  Westbonme-grove  west, 

builder. 
"Dated  Dec  5,  I8.'>8." 

The  plaintiff  employed  a  sufa^contractor  of  the  name 
of  Wav  to  execute  the  contract.  No  brick  fouada- 
tiona  were  made,  but  joists  were  laid  on  the  ground, 
and  the  wooden  struetnin  built  upon  them.  Way  was 
sommoned  before  a  magistrate  by  the  district  surveyor. 
The  plaintiff  attended  on  that  occasion,  and  contended 
that  the  building  was  not  within  'the:  Act,  but  Wirr,' 
witliont  the  concurrence  of  the  plaintifF,  consented  Uf' 
the  building  being  taken  down,  no  penalty  being  in- 
flicted npon  him.  The  .^building  was  finaHy  removed, 
and  the  man  who  took  it  away  said  he  drew  no  naJAf 
but  lifUd  it  right  off  the  ground.  The  jury  found  a 
verdict  for  the  phuntiff  for  58/.  A  rule-  was  obtained 
by  M.  ChamboB,  Q.G.  calling  upon  the  platntxff  to 
show  cause  why  the  verdict  should  not  be  set  aside, 
and  a  verdict  entered  for  the  defendant,  on  the  ground 
that  the  contract  wa»  an  iBegal  contract,  being  contrary 
to  the  provis^ns  of  the  Metropolitan  Ruilding  Act, 
18  &  19  Viet,  c  1^,  and  that  upon  that  question  the 
deddon  of  the  magistraite  wsas .  conclusive ;  or  why  a 
new  trial  shotdd  not  be  granted  on  the  ground  of  mis- 
direction, it  having  been  left  to  the  jury  to  say  whether 
the  defendant,  knowing  there  were  no  footings,  took  to 
the  buildhig. 

Barnard  now  showed  cause. — The  question  is, 
whether  a  stmcture  entirely  of  wood,  which  can  be 
carried  about,  is  «  binlding  within  the  Act.  It  u  con- 
tended that  a  building  within  the  Act  must  be"  on 
fo&ndations.  The  test,  according  to  sect.  8,  whether  a 
building  is  to  be  deemed  a  new  building  or  not  is, 
whether  ilT'  is  -  a  bertain  height  above  the  foundations. 
Where  the  Act  speaks  of  old  buildings  it  also  refers  to 
foundatiom:  a  building,  therefore,  mnst  have  foundations. 
This  struelure  eonld  be,  and  was,  lifted  bodily  off  the 
ground,  and  was  no  more  a  buildhig  than  a  box  would 
be  a  building.  Then  the  dedsbn  of  the  magistrate  is  not 
cenduaivv  npon  the  plaintiff,  who  was  not  summoned. 
Lastly,  the  building  was  delivered  to  the  defendant, 
and  he  cannot  now  say  it  was  an  illegal  building. 

-  CAomftert,  Q.€.  and  Joyce  in  support  of  the  rule. — 
Hie  building  was  of  combustible  mHt«rinl^<, :  and  there- 
fore iflegal.     By  the  first  scUcdnlo  to  tlie  Act  tlie  walls 
of    any   huiding    nnist '  be.  4)f   some  inoombiiblible 
[M.\G.  C] 
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materials.  There  is  no  definition  in  the  Act  showing 
what  is  a  building,  and  we  must  look  at  the  whole  Act 
to  see  what  is  meant  by  building.  The  Act.  in  saying 
the  walls  shall  con.sist  of  stone  or  other  incombustible 
material,  by  implication  says  they  shall  not  consist  of 
.•mything  else.  They  cited  The  Gaslight  Company 
v.  Turner,  6  Bing.  N.O. ;  and  Beasfey  v.  Bignold^  5 
B.  &  Aid.  335. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute. '  It  appears  to  me  that  the  ultimate 
contract  that  was  come  to  between  these  parties  was  a 
contract  for  a  building,  known  to  the  plaintiff  to  be  in 
violation  of  the  Btdlding  Act ;  or,  there  was  a  contract 
which,  whether  known  to  him  or  not,  was  in  violation 
of  the  provisions  of  the  Building  Act.  The  difficulty 
we^have  had  is  in  defiiiinig  -the  word  ^'building,"  and 
we  do  not  intend  to  attahpt  to  lay  down  any  definition 
of  the  word  *^  building;"  but  'we  think  that,  to  take 
the  intermediate  word,  the  structure'  in  question 
here  was  a  building  within  the  Act.  I  look  at  the 
original  oontiaet  -b^irweea  t^a  parties,  and  there  it  is ' 
called  indifferently,  "  a  house  "  or  i'  a  shop.**  Tho ' 
original  contract  between  the  parties  was  for  a 
structure  upon  a  brick  foundation,  to  be  permanent,  to 
have  a  permanent  foundation,  and  to  last  probably  for 
as  long  as  the  defendant's  lease  and  all  that  he  held 
should  last ;  and  the  substitution  of  the  contract  came 
afterwards,  in  which,  instead  of  a  brick  foundation,  a 
wooden  structnro  was  to  be  rais^  on  joists,  and  so  a  * 
timber  foundiMion  was  to  be  put  there  in  lieu  of  a  foot- 
ing of  brickwork ;  that  was  an  entire  structure  com- 
posed of  wooden  joists  laid  on  the  gmund,  and  wood 
added  to  it,  until  the  shop  was  made;  '  It  appeare  to  * 
me,  by  the  letters  between  the  parties,  it  was  clearly  to 
have  answered  the  purposes  of  what  had  been  called  ori- 
ginally either  a  house  or  a  shop,  andtheietter  expressly  < 
declared  that  it  will  answer  all  the  purposes  and  look 
as  high,  and  last  as  long,  as  the  structure  originally 
contemplated.  Now  the  structure  originally  contem- 
plated was,  within  the  underetanding  of  all  the  parties, 
a  atncbture  fOid  building  within  the  provisions  of  the 
Metropolitan  Building  Act,  and  a  substitution  of  a 
wooden  foundation  in  lien  <^  a  foundation  of  masonry 
was,  in  the  language  of  the  lettefi',  for  the  purpose  of 
evadifig  the  Metropolitan  Building  Act,  and  to  prevent 
the  jurisdidionof  thediatrict  surveyor  of  the  Metropoitan 
Board  of  Works  applying.  I  am  of  opinion  that  the 
phuntiff  was  wrong  in  his  notion.  I  am* of  opinion 
that  a  building  or  house  constructed  of  wood  to  havo 
no  masonry  let  into  the  ground  as  its  foimdation — a 
house  oonstmobed  of  wood — would  have  all  the  peril  of 
being  built  of  combustible  material  that  it  would  have 
had  in  case  it  had  a  brick  foundation.  I  consider  that 
the  12tii  section  of  the  Metropolitan  Building  Act 
does  command  that  all  walls  shall  be  constructed  of 
such  substances,  of  sudi  thickness  and  in  such  mamier 
as  mentioned  in  the  schedule  thereunto  annexed,  and 
the  first  schedule  thereunto  annexed  says,  that  every 
building  shall  he  inclosed  in  walb  constructed  of  brick, 
stone  or  other  hard  and  incombustible  substances ;  the 
foundation  shall  rest  on  the  solid  ground,  or  concrete, 
or  any  other  substance.  It  appears  to  mc  that  is  a 
command-  to  build  the  wall  of  an  incombustible  snl>- 
stance,  and  a  oommand  to  build  it  so  is  a  profaibitioQ 
agfiinst  building-  it  of  wood  or  other  oombustible  suh- 
st^te,  and  so  ttie  contract  between  the  parties  was  a 
contract  ini  violation  of  that  express  provision.  I  think 
the  words  of  the  clause  and  the  sdieduls  I  have  just 
read  constibit^  an  answer  to  a  great  part  of  the  argu- 
ment addreased  to  us  on  there  being  no  foundation  dug 
into  the  ground  and  oomposed  of  masoniy,  bocauso 
there  may  be  a  foundatioii  resting  on  the  gronnd  aa 
well  iui  a  foundation  that  should  be  dug  into  the  ground 
and  so  composed  of  masoniy.  A  great  deal  of  the 
argument  raised  on  behalf  of  the  plaiiitifi'  upon  this 
qoca-'ion  rested  upon  the  fact  tluit  the  struotuxe  was  a 
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stmcture  that  was  removed  in  its  entirety.  I  think 
that  was  in  evidence.  And  it  waa  said,  because  it  had 
been  removed  in  its  entirety,  it  was  in  the  nature  of  a 
box  or  a  small  article,  and  could  not,  with  any  correct 
use  of  language,  be  considered  to  be  a  house.  But  I 
think  the  answer  to  that  is,  that  the  contract  was  for 
that  which  is  called  in  one  part  of  the  case  and  in 
another  a  shop,  and  the  construction  of  a  structure  big 
enough  for  the  purposes  of  human  habitation,  16  feet 
by  13,  with  sufficient  strength  for  use ;  and  though  by 
the  application  of  great  mechanical  power  a  large  struc- 
ture of  those  dimensions  can  be  removed  in  its  entirety 
without  being  taken  to  pieces,  that  remari&able  applica- 
tion of  mechanical  power  does  not  prevent  it  being  a 
building  within  the  meaning  of  the  Act.  On  the  whole 
oonuderation  of  the  matter  I  think  the  statute  ap- 
plies, and  that  this  whole  contract  was  a  violation  of 
the  statute.  These  grounds  are  entirely  irrespective  of 
the  opinion  formed  by  the  magistrate.  The  parties  are 
to  go  before  a  magistrate,  wh(Me  powers  are  set  out,  but 
that  is  independent  of  the  principle  on  which  my 
opinion  is  founded. 

Williams,  J. — I  am  of  the  same  opinion,  though 
not  without  some  doubt  and  hesitation.  My  doubt  is 
founded  on  this:  I  entirely  agree  that  a  building  of 
this  sort  is  within  the  mischief  contemplated  by  the 
Act,  and  therefore,  if  the  Act  of  Parliament  can  be  so 
construed  as  to  include  this  case,  we  ought  so  to  con- 
strue it.  On  the  other  hand,  however  great  the  benefit 
to  the  public  may  be  in  giving  a  large  interpretation, 
we  ought  not  to  construe  an  Act  in  a  beneiicial  way 
if  on  the  face  of  it  it  is  apparent  that  the  Legislature 
did  not  mean  to  extend  the  Act,  however  useful 
that  it  should  be  extended.  The  doubt  in  my 
mind  has  arisen  in  this  way :  that,  by  the  7th  section 
it  is  provided  the  Act  shall  apply  to  i^l  new  buildings. 
Then  comes  the  question,  what  are  new  buildings  ?  It 
says  a  building  shall  be  deemed  to  be  new  whenever 
the  inclosing  walls  and  roof  have  not  been  carried 
higher  than  the  footings  previously  to  the  Ist  Jan. 
1 858.  Suppose  in  a  case  Uke  the  present  that,  at  the 
dato  of  the  Ist  Jan.  1858,  the  building  in  question  had 
been  previously  carried  up  a  certain  height,  is  that  a 
new  building  within  the  meaning  of  the  Act  of 
Parliament  ?  That  is  to  be  ascertained  by  applying 
the  parliamentary  test.  Then  the  test  is  to  see 
whether  the  walls  have  been  carried  higher  than  the 
footings.  It  is  impossible  to  apply  that  test,  because 
there  are  no  footings.  Therefore  the  argument  founded 
on  that,  not  with  reference  to  the  main  question  in 
this  case,  but  only  as  an  argument,  is,  by  implication, 
that  the  intention  of  the  Legislature  was,  that  the  Act 
should  apply  to  cases  where  the  building  was  a  building 
that  had  footings.  This  had  not  footings.  I  have 
some  doubt  still  whether  this  Act  meant  it  to  apply 
to  any  sort  of  building  to  which  the  test  I  have  given 
to  ascertain  whether  it  is  a  new  or  old  building  cannot 
be  applied ;  but  that  is  not  a  sufficient  doubt  to  induce 
me  to  differ  from  the  rest  of  the  court  On  the  whole 
I  concur,  assuming  this  to  be  a  building  within  the 
meaning  of  the  Act.  It  is  dear  the  contract  is  a 
violation  of  the  Act  of  Parliament,  according  to  the 
principle  laid  down  in  Fortter  v.  Taylor^  5  B.  &  Ad. 
887,  where  it  was  held  that  the  vendor  of  butter  in 
firkhia,  under  the  provisions  of  the  36  Geo.  3, 
c.  88,  could  not  recover  the  price  of  the  butt^, 
because  the  provisions  of  that  Act  had  not  been 
complied  with.  It  is  clear  the  plaintiff  cannot 
avail  himself  of  the  contract  entered  into  here,  and 
therefore  that  part  of  the  rule,  about  being  misled 
and  the  thing  becoming  useless  to  him  because 
the  magistrate  had  the  building  removed,  has  become 
immaterial.  It  is  sufficient  to  constitute  a  good  bar 
to  the  action ;  and,  in  my  judgment,  the  rule  ought 
to  be  made  absolute. 

Cbowder,  J. — I  am  of  opinion  that  this  rule  should 


be  made  absolute,  upon  the  ground  that  the  plea  has 
alleged  that  which  has  been  establL^hed  in  proof  that 
the  building  in  question — or  the  contract  rather  for 
the   building  in  question — was   a  contract  made  and 
carried  out  in  violation  of  the  Building  Act     I  agree 
with  my  brother  Williams  that  the  rest  of  the  plea  is 
immaterial.    The  main  substance  of  the  contract  was  in 
nolation  of  the  Metropolitan  Building  Act     Now  it 
would  have  been  much  more  satisfactory,  no  doubt,  if, 
in  giving  definitions  a^  this  Act  has  done — par^ularly 
what  a  public  building  is — some  definition  had  been 
given  of  what  the  meaning  of  building  must  be  taken  to 
be.     That  has  not  been  done,  nor  has  any  authority 
been  cited  in  whidi  the  definition  of  the  term  '*  build- 
ing," as  used  in  this  Act,  has  been  given ;  nor  do  I 
intend  to  do  more  than  my  Lord  Chief  Justice,   or 
to   attempt    to    define  precisely  the  extent   of   the 
term  "biuldxng**  in  the   Metropolitan  Building  Act. 
The    question  is,    so  far    as    we    can    ascertain    it, 
whether  the    contract    in  this    case  was    a  contract 
for   a     building,    which    building    was    within     the 
meaning  of  this  Act?     And  looking  at    the  facts, 
it  certainly  appears  perfectly  clear  that  the  original 
intention  of  the  parties  was  the  erection  of  a  structure 
about  which  there  could  be  no  doubt,  by  setting  brick- 
work into  t^e  ground  and  putting  the  structure  upon 
it      No  doubt  could  be  entertained  that  this  would 
have  been  a  building.    The  intention  appears  to  be 
shown  by  the  two  letters  given  in  evidoice,  and  the 
effect  of  those  letters  was  to    endeavour  to  evade 
(and     the  plaintiff   thought    he    had    succeeded    in 
evading)   the  provisions  of  this  Act.      But  in  looking 
at  these  letters,   and  throughout  the    whole    of   the 
evidence,  it  appears  to  me  it  was  still  the  intention 
of  all  the  parties  that  this    should  be  a  permanent 
structure,  and  it  is  with  reference  to  its  permanency  I 
desire  to  give  my  opinion  that  it  falls  within  the  terms 
of  the  Metropolitan  Building  Act,  because  I  observe 
that  in  the  first  letter  it  is  said  that  the  shop  is  to  be 
built  all  in  wood :  "  I  have  found  out  a  new  plan  for 
us  to  work  in  reference  to  this  shop;"  and  it  was  to  be 
placed  there  as  a  permanent  thing.      It  is  to  be  built 
all  in  wood ;  it  would  be  less  expensive  and  answer  idl 
the  purposes    and  it  would    avoid  the  Metropolitan 
Building  Act ;  "  and  it  will  last  quite  long  enough  for 
you."      Now,  what  was    intended  originally  by  this 
specification.      It  appears  it  was  to  last  a  considerable 
time,  according  to  the  terms  of  the  letter ;  the  change 
in  it  was  thought  to  effect  an  evasion  of  the  Act. 
Does  that  alter  its  permanency  ?   The  other  letter  is  to 
the  same  effect     Now  a  difficulty  that  occurred  to  me 
during  the  alignment  was    upon  the  first  schedule, 
which  is  referred  to  by  the  12th  section,  that  the 
walls  shall  be  constructed  of  a  particular  substance. 
The  language  of  the  schedule  is,  ^'  Every  building  shall 
be  inclosed  with  walls  constructed  of  brick,  stone,  or 
other    hard    and    incombustible  substances,   and  the 
foundations  shall  rest  on  the  solid  ground,  or  upon 
concrete  or  other  solid  substance ;  "    assuming,  there- 
fore, whatever  the  structure  should  be  it  is  to  be  a 
building  that  should  have  foundations  that  might  rest 
upon  the  solid  ground,  or  on  concrete  in  the  ordinary 
way.      Then  there  was  certainly  raised  a  condderable 
doubt  in  my  mind  whether  this  thing  that  was  to  be 
put  up  had  any  foundations  at  all ;    but  I  think  tho 
Lord    Chief   Justice    has    stated  that  which   I    am 
inclined  to  agree  to,  that  a  foundation  of  some  kind  in 
fact  must  have  been  laid  for  it  on  which  the  rest  of  the 
superstructure  was  attached.      It  would  probably  be  an 
answer  to  the  objection  there  must  be  a  foundation,  that 
there  was  in  this  case  a  fotmdation.  Then  with  respect 
to  sect  8,  which  has  been  referred  to,  I  own  I  incline 
to  think  that  the  terms  there,  *'  that  a  building  shall 
be  deemed   to  be  new  whenever  the  inclosing  walls 
thereof  have  not  been  carried  higher  than  the  foot- 
ings previously  to  the   said  1st  day  of  Jan.    1856 ; 
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anj  other  biiilding  shall  be  deemed  to  be  an  old  build- 
ing,** were  intended  to  apply  to  one  species  that  is  deemed 
to  be  anlawfhl,  namely,  a  baildinji^  such  ns  wooden 
boiidings  only ;  and  I  think  up  to  the  period  when  the 
Act  passed  it  would  be  diffictdt  to  say  that  ls  the  only 
detuoition  of  an  unlawful  construction.  lu  this  ca^so 
tile  parties  could  hardly  contend,  if  they  had  let  the 
wood  into  the  ground  five  feet  deep  without  any  footing 
uid  so  erected  it,  tiiat  this  would  not  have  been  a 
building  within  the  meaning  of  the  Act  of  Parliament. 
I  am  inclined  therefore  to  say  the  8th  section  only  refers 
to  taae  species  of  building,  not  making  the  definition  to 
inchide  any  building,  on  the  ground  that  this  is  a  struc- 
tore  of  some  considerable  magnitude  for  a  shop — a 
large  room — set  up  for  a  permanent  purpose,  and  with 
the  intention  to  be  permanent.  It  does  seem  to  me  that 
ft  falls  within  the  meaning  of  *^  building,"  as  far  as  I 
mh  collect,  within  one  of  the  meanings,  at  all  events, 
mtended  by  the  statute;  certainly  it  is  within  tlie 
mischief,  and  therefore  being  clearly  within  the  mi:j- 
chief  contemplated  by  the  Act,  I  am  bound  so  to  con- 
strue it.  It  seems  to  me  it  is  within  the  terms  of  the 
Act  as  Well  as  within  the  spirit  Therefore  this  was  a 
eontnct  for  an  nnlawfni  building,  and  was  in  violation 
•f  the  Act  of  Parliament. 

Bn^BS,  J. — I  also  am  of  opinion  that  this  rule  must 
be  made  absolute.  The  respect  I  entertain  for  my 
brother  Williams'' OfHuion,  who  has  expressed  some 
doabts,  has  created  the  only  difficulty  I  feel.  I  agree 
with  my  brother  Crowder  that,  as  far  as  sect.  8 
applies  to  buildings  of  a  particular  class,  a  question  might 
ari:»e  whether  they  were  new  buildings  or  old  buildings, 
mod  the  8th  section  is  directed  solely  to  the  solution 
of  that  difficulty,  leaving  it  quite  independent  of 
other  sections  of  the  Act,  which  embody  the 
schedule  No.  I,  enacting  that  every  building  shall 
be  eonstmcted  of  incombustible  substances.  That  lK>iiig 
so,  the  question  is,  whether  this  is  a  building;  and 
that  seems  to  me  to  be  the  only  question,  because  it 
does  not  appear  from  this  plea  but  that  the  defendant 
may  have  derived  some  benefit  from  the  erection;  there- 
fore it  is  quite  necessary  for  him  to  make  out  the  first 
part  of  the  plea,  that  is  to  say,  that  it  is  an  illegal 
building.  Then  that  brings  the  question  to  this :  what  is 
the  meaning  of  the  word  *^  building  ?"  It  is  to  be  observed 
the  word  *^  building,"  as  often  happens  is  used  in  a  sense 
wider  than  the  substantive  building.  It  is  suggested  by 
my  brother  Williams,  that  we  speak  of  the  building  a 
carriage,  or  building  a  ship — it  Ls  said  that  birds  buld 
nests ;  but  neither  of  those  three  things  would  be  called 
buildings.  The  meaning  of  the  word  building  must  be 
decided  by  that  which  is  its  ordinary  acceptation,  and 
it  ia  a  well-established  rule,  that  words  in  a  statute  are 
to  be  construed  according  to  their  ordinary  meaning. 
It  is  difficult,  I  may  say  impossible,  to  define  the  word 
boOding,  but  that  is  an  impossibility  which  is  not 
peculiar  to  the  word  building,  and  arises  from  the 
imperfection  of  human  language.  It  is  easy  to  say  tliis 
thing  is  a  building,  and  to  say  that  is  not  a  building ; 
then,  if  it  is  not  possible  to  define  the  line  where 
the  trae  description  ends,  common  language  must  be 
oar  guidance,  and  we  must  follow  the  ride  expres  ed  in 
the  nuudm  res  ipga  loqmiur.  What  is  the  ordinary  mean- 
ing I  do  not  pretrad  to  say.  It  b  usually  understood 
to  be  a  structure,  an  edifice,  or  an  erection,  or  some- 
thing of  conaiderable  size,  intended  to  be  permanent, 
and  intended  to  last  for  a  considerable  time,  whether 
let  into  the  ground  or  not.  A  church  bnilt  of  iron,  or 
an  edifice  built  of  wood,  a  house  or  a  stable,  or  a  night 
boose  for  cattle,  or  a  coach-house,  are  evidently  build- 
ings ;  but  it  is  equally  clear  that  a  birdcage,  with  a 
hndle  for  lifting  it  off  the  ground,  is  not  a  building ; 
or,  a  wig  box ;  the  value  of  these  things  consisting  of 
their  portability.  On  the  other  hand,  a  dog  kennel, 
thood^  fixed  to  the  ground,  would  not  be  a  building, 
it  was  mot  of  any  size  as  a  coop  for  fowls. 


It  is  not  necessary  to  say  whether  they  would  or  not ;. 
in  this  case  this  shop,  many  feet  wide  and  many  feet 
high  and  long,  intended  for  the  ordinary  business  of 
human  life,  is  a  building  in  the  ordinary  sense  of  the 
word.  But  then  what  is  the  object  of  the  Act  of  Par- 
liament ?  The  object  of  the  Act  of  Parliament  is,  that 
land  should  not  be  covered  with  combustible  structures. 
To  depart  from  the  ordinary  sense  of  the  word  build- 
ing would,  therefore,  frustrate  the  object  of  the  Act. 
On  these  grounds,  looking  at  the  ordinary  signific-ation 
of  the  word—  the  meaning — there  cannot  be  a  doubt  of 
this,  that  it  is  a  building  within  the  Act :  the  plea  is 
proved,  and  the  rule  should  be  made  absolute. 

Rufe  ahtolvte. 

Mimday^  Nov.  14. 
Sewell  (appellant)  r.  Taylor  (respondent). 

Vagrant  Aet^  5  Geo.  4,  c.  83,  s.  4 — Roffue  and  vaga- 
bond— •'  Place  of  public  resort  ** — Sale  by  auction. 

A  tale  by  auction^  called  by  public  placards^  and  held  it 
a  hou$e  and  garden  in  and  adjoining  a  public  street^ 
to  which  sale  th»  piblic  had  free  access,  and  where  a 
large  number  of  persons  wtre  assemble.,  is  a  *^  place 
of  public  resort "  iciiMu  tJie  meaning  of  the  \th  sec'vjn 
of  the  Vagrant  A  c4,  5  Geo.  4.  c.  83 ;  therefore  a 
**  suspected  person  "  apprehended  in  such  a  place  wtts 

Held  rightly  convicted  as  a  rogue  and  vagabond. 

Case  for  the  opinion  of  the  court  under  the  statute 
20&21  Vict.  c.  43:-— 

'*  On  the  4th  April  1 859  Joseph  Sewell  was  brought 
in  the  custody  of  Walter  Taylor,  a  constable  for  the 
borough  of  Congleton,  in  the  county  of  Chester,  before 
us,  Edward  Ilarrisson  Solly  (mayor),  and  Edward 
I^wndes  Mallabar,  two  of  the  justices  of  the  said 
borough,  and  charged, 

'*  For  that  he,  on  the  30th  day  of  March  1859,  being 
a  suspected  person  or  reputed  thief,  did  frequent  a  place 
of  public  resort  in  the  said  borough  with  intent  to  com- 
mit felony,  contrary  to  the  provisions  of  the  Vagrant 
Act,  5  Geo.  4,  c.  83,  s.  4. 

**  The  prisoner  wa.s  remanded  twice,  and  the  exami- 
nation was  concluded  on  the  13th  April  1859. 

**  We  fotmd  it  proved  that  the  prisoner  was  a  suspected 
person,  and  that  on  the  30th  day  of  March  1859  he  was 
at  a  sale  of  household  furniture,  books,  picttu:es,  &;c,  held 
at  a  place  called  Moody  Hall,  in  this  borough ;  that 
such  sale  was  called  by  public  placards  posted  in  the 
town  and  neighbourhood  several  days  previously  to  its 
being  held ;  that  at  least  three  hundred  persons  were 
there  congregated ;  that  the  sale  was  by  public  auction, 
and  that  it  was  held  on  two  consecutive  days  in  a  house 
and  garden  adjoining  one  of  the  public  streets  of  this 
borough,  and  that  the  prisoner  was  there  witli  intent 
to  commit  felony. 

^*  On  behalf  of  the  prisoner  it  was  contended  that 
private  premises  on  which  a  sale  by  public  auction  was 
being  held  did  not  come  within  the  meaning  of  the 
term  ^*  place  of  pubUc  resort "  in  the  fourth  section  of 
the  Act ;  that  a  place  of  public  resort  meant  a  place 
to  which  the  pubUc  were  in  the  habit  of  resorting,  and 
not  a  mere  special  assemblage  or  collection  of  persons 
for  a  purpose  which  might  never  occur  there  again. 

"  We  decided  that  there  was  a  difierence  between  a 
place  of  pubUc  resort  and  a  place  of  common  resort ; 
that  the  above-mentioned  place  of  sale  was  a  place  of 
public  resort  to  all  intents  and  purposes,  for  the  time 
being;  for  that  the  public  had  full  and  free  access 
thereto,  and  passed  and  repassed  at  will  to  and  from 
the  said  sale ;  and  that  as  many  persons  did  actually 
resort  thereto,  it  was  such  a  place  as  was  intended  to 
be  protected  by  the  section. 

*'  We  accordingly  convicted  the  prisoner  of  being  a 
rogue  and  vagabond,  within  the  intent  and  meaning  of 
the  fourth  section  of  the  said  statute,  and  ordered  him 
to  be  committed  to  the  house  of  correction  at  Nether 
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Knutefordy  l»  the  ooonty  of  Chester,  with  hard  Ubour, 
for  two  ddeodajr  months. 

.  **The  pnaoner'ft. attorney  having  applied  to  us  to 
atate  a  caue  on  the  above  question  for  the  opinion  of 
the  Court .  of  Common  Pleas,  we  granted  the  appli- 
.cation,  and  we  now  state  the  grounds  of  our  deter- 
mination pursuant  to  the  statute  20  &  21  Vict,  c  43. 

"  Dated  at  Congleton  aforesaid  the.  eighteentli  day 
of  April  in  the  year. of  our  Lord  one  thousand  eight 
hundred  and  fifty-nine.  "  Edw.  H.  Solly. 

"  E.  L.  Mallabab.** 
M,  TJojfd  for  the  appellant.— The  point  here  raised 
is,  whether  the  house   and   garden  on    the  occasion 
motioned  formed  a  "  place  of  public  resort  **  within 
the  meaning  of  the  4th  section  of  the  5  Geo.  4,  c  83, 
which  enacts    (trUer  o^),    that   "  every    suspected 
person  or  reputed  tliief  frequenting  any  riyer,  ciusal,  or 
navigable  stream,  &c,  or  any  street,  highway,  or  avenue 
leading  thereto,  or  any  pkce  of  public  resort,  or  any 
avenue  leading  thereto,  or  any  street,  highway,  or  place 
adjacent,  with  intent  to  commit  felony,  &c.,  shall  be 
deemed  a  rogue  and  vagabond  within  the  true  intent 
and  meaning  of  the  Act,  &c.,  and  it  shall   be  laAvful 
for  any  justice  of  the  peace  to  commit  such  oflender  to 
the  house  of  correction,"  &c.  It  is  contended  that  a  place 
of  public  resort,  as  contemplated  by  the  statute,  means  a 
place  where  not  only  the  public  may  resort,  but  which  they 
are  in  the  habit  of  resorting  to.  Tlie  house  where  the  sale 
by  auction  w»  held  was    a  private  house,  and  the 
fact  of  a  sale  being  held  there  on  this  particular  occa- 
sion did  not  alter  its  nature  as  a  private  place :  (^£x 
part4  Eizabeih  JoneSy  27  L.  J.  117,  M.  C.)    The 
places  of  public  resort  mentioned  in  the  statute  mean 
places  of  a  permanent  nature  for  the  resort  of  the 
public .  .  Suppose,  instead  of  occupying  two  days,  the 
sale  had  only  taken  one  day,  then  would  arise,  if  the 
court  should    uphold    the  con\iction,    this    palpable 
absurdity,  that  a  house  may  be  a  place  of  public  resort 
one  day  out  of  .the  365  which  constitute  a  year,  and 
4uring  thensmaining  364  days  a  private.,  house.     In 
Davis  (app.),  Douglas  (i^sp.),  28  L.  J.  193,  M.  C,  it 
was  held  that  A  .booth  used  as  a  theatre  by  strolling 
players  is. not  a  house  or  place  of  public  resort  within 
6  &  7  VicL  c.  68,  s.  2.     [Erle,  C.J.— You  need  not 
refer  to  that  statute,   for  that  is  a  case  under  the 
Licensing  Act.]     It  assists  .the  argument  that  a  "place 
ot  public  reaort ''  must  be  permanent  and  not  tenq>o- 
raiy  in  its  nature.     The  house  in  question  ia  to  all 
intents  and  purposes  a  private  house  and  garden ;  the 
public  had  only  licence  to  oome  there  on  one  occasion  at 
a  stated. time  and  for  a  particular  purpose;  and  as  the 
place  is  not.  a  place  of  resort  of  a  permanent  character, 
it  is  not  a.  pl^ce  of  public  resort  within  the  meaning  of 
the  statute. ;  furthermore  it  is  not  a  place  of  public 
resort,  because  the  public  had  only  a  licence  to  go  there 
on  this  particular  ooeairion  of  the  sale  by  auction.    For 
these  reasons  the  judgment  of  the  court  should  be  for 
the  appellant. 

M^In^e,  fpr  the  raipondent,-  was  not  called  on. 

Ebls,  O.  J.: — I  am  of  opinion  that  there  is  no 
ground  whatever  for  the  appeal,  and  that  the  convic- 
tion should,  be  affirmed;  for  it  seems  to  me  that  the 
magistrates  were  right  in  their  deci^on,  and  that  tha 
place  whero  the  appellant  was  taken,  the  same  being 
a  public  auctipn,  was  a  place  of  public  resort  within 
the  meaning  of  the  Vagrant  Act,  I  see  no  reason 
whatever  why  the  place  should  be  ouq  of  a  permanent 
nature  where  the  public  were  in  the  habit  of  resorting. 
The  object  of  the  statute  is  to  protect  large  assemblies, 
and  it  extends  .to  places  where  such  may  congregate. 
Permanence  is  not  a  material  element  in  the  question. 
Suppose  a  public  assemblage  of  persons — such,  for  in- 
stance, as  races — takes  place  in  a  meadow  for  one  day, 
I  think  that  would  be  "a  place  of  public  resort," 
under  the  circumstances,  and  "  the  street,  highway,  w 
avenue  leading  thereto,"  within  the  meaning,  of  the. 


statute.  Churches  and  theatres  are  places  of  public 
resort,  where,  at  intorvaU,  large  numbers  of  persons 
assemble,  yet  they  are  not  permanently  open ;  but  no 
one  supposes  that  such  places  are  not  within  the  pro- 
tection of  the  Act  of  Parliaibent.  For  these  reaeona  I 
hold  that  this  appeal  must  bejdumiased. 

Cbowdsr,  J. — I  am  qoite  of  the.  same  opinion: 
The  words  of  the  statute  axe  very  lacge,  cemprBhending 
a  great  uumber  of.plaoes,.  and  they  most  be  .taken, 
therefore,  in  a  large  and  extended  sense.  A  *^  place  of 
public  resort "  may  be  construed  to  extend  to  a. sale  b^ 
auction  under  such  circumstances  as  ezistin.^thiecase. 
It  need  not  be  permanent  in  its  nature — tjiat  ia,  « 
plaoe  where  the  public  are  in  the  habit  of  congregating 
or  using.  *        i 

Byles,  J. — I  think  that  the  true  construction  of  the 
words  in  the  4th  section  of  the  Vagrant  Act  is  .tbatt 
now  put  upon  them  by  the  dourt.  The  -mAi^'plaoos 
specified  in  the  statute  as  within  its  protection  fortifiea 
me  in  this  view,  for  they  are  not  all  necessarily  placea 
of  permanent  public  resort.  I  need  hardly  observe 
that  the  place  in  question  is  witiun  the  mischief  jF^liich. 
it  is  the  purpose  of  the  Act  to  guard  against ;  for  wa 
often  see  in  Ijondon  sales  taking  plaoe  in  private  houses^ 
which,  if  unprotected,  great  opportunity  would  b» 
afforded  for  ther  commission  of  robberies. 

Williams,  J.  had  left  the  court. 

Judtjmeatfor  tbs  retpondwL 

Saturday^  Nov,  19. 
Rogers  (appellant)  v.  Lbwb  (respondent). 
Registration  appe/d — 2  Will.  4,  c.  45,  s.  28. 
fn  case  oy  succ*  ssiift  occupation  of  premises  in  a  city' 

or  b'iroughfor  which  a  jterson  clai'ns  to  vofe,prooy 

oj" payment  of  the  raies^  wifho't  proof  of  rating^  is 

svjffictenU 

case. 

At    a    court    held    before    me,    Henry    Blencoe 
Churchill,   barri8t«r-at-law,  duly  rfjppoihtid  to    revise 
the    list     of    voters    for    the    borough   of  Reading, 
Henry  Pocock  objected  to  the  name  of  John  Jones 
being '  retained  on  the  list  of  voters  for  the  paiish' 
of  St.  Giles.     Johh  Jbnes  oc<?u|iied  a.  house-  in  Crown- 
street  till  Dec.  1858,   and  was  duly  rated  in  the  Oc- 
tober rate,  the  only  one  made  between  July  1858  and 
the  end  of  his  occupation.     He  moved  in  December  to 
a  house-  in~  Boult's-walk.       The   claim   is  annexed. 
Another  rate  was  fnadc  in  April   1859,  on  which  his 
name  did  not  appear.     He  made  no  application  to  be 
rated  ;  but  the  collector  called  on  him,  and  he'  paid  the 
rate,  for  which  the  collector  gave  the  usual   receipt. 
The  house  mentioned  in  the  rate  is  that  for  which  the ' 
claim  is  made ;  an  exact  copy  of  the  rating  in  the  book ' 
L8   annexed.       It  was  contended  that  rating  for  the 
house  to  which  the  voter  has  removed  was  not  neces-' 
sary,  and  that,  if  it  wa.«i,  the  payment  of  the  rate  to  the " 
collector  under  the  drcnmstanccs  stated  was  equivalent 
to  a  demand  to  be  rated.     I  held  that  the  rating  to  the 
second  house  was  necessary,  and  that  the  payment  to 
the  collector  was  not  equivalent  to  a  demand  to  bo 
rated ;  and  I  expnnged  the  name  of  John  Jones  from 
the  list. 

(OOPT  or  KATB.) 

Partoh  ol  St.  Gilea,  Readlnffi 
No.  «6».— Bate  made  the  21st  day  of  April  IM9. 


Name  of  owner. 

Detcrlptton  of  property 
rated. 

Nadieorsirnatfon 
of  property. 

Haslem,  James  t               House.             |      tioult's-walk. 

Gross  estimated  rental,  18<.;   rateable  value,  131.  IOsl; 
rate  at  \s.  id,  to  the  £,  lU, 

(COPT  OF  claql) 

Jones.  John  |^^,^,^y_,^ 

Hoaaee  occupitsd  f  Crown-street 
in  immediate    {  BooltVwalk 
SDCcesaion.  '  (  Wbltley-str. 

DowdesweU  for  the  appellant. — First,  under  2  WiU. 
4,  c  45,  s.  28,  rating  to  this  rate  was  noi  neoeasaiy. 
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That  wetioa  enacts  **  that  the  premises  in  respeefc 
•f  th«  oocopation  of  which  aiiy  per^o  shall  be  entitled 
to  be  segistered  in  an  v  year,  and  to  Tote  in  the  election 
tag  any  dty  or  borough  as  aforesaid,  shall  not  be  re- 
^nred  to  be  the  same  premises,  but  may  be  different 
pmnises  oocnpied  in  immediate  succession  by  such 
person,  during  twelre  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year ;  such  person  having 
paid,  on  or  before  the  SOth  day  of  July  in  such  year, 
all  the  poor-ratea  and  assessed  taxes  which  shall,  pre- 
viooaly  to  the  6th  day  of  April  thfl  then  next  preceding, 
have  beoMne  payable  from  him  in  respect  of  all  sudi 
pramiaea  so  occupied  by  him  in  ^ncceasion."  Payment 
«f  the  rate  ia  all  that  is  necessary :  (Kogers  on  Election, 
7a.^  By  sect.  27,  rating  as  well  as  payment  is  required 
ia  the  case  of  the  same  occupation.  The  change  of 
language  in  .the  SSth  seeticm  shows  the  intention  of 
the  Legislature. 

Ko  oounael  appeared  for  the  respondent. 

Enuft,  C.  J. — I  am  of  opinion  that  our  judgment 
oo^t  to  be  for  the  appellant.  It  appears  to  me  thaC 
the  argument  of  Mr.  Dowdeswell,  in  respect  of  the. 
OMisiruction  of  the  28th  section  applying  to  premises 
occupied  in  suoeedsion  b  well  founded.  Where  the 
qualification  arises  on  one  set  of  premises,  the  party 
most  be  rated  and  must  have  paid  the  rates ;  where 
the  qualification  is  for  premises  occupied  in  sue- 
according  to  the  words  of  the  statute, 
party  must  have  paid  the  rates.  Now  it  ap- 
to  me  the  difference  of  wording  does  warr  nt 
the  conclunon  which  Mr.  Dowdeswell  wishes  us  to 
found  upon  it;  jand  looking  at  the  nature  of  .property 
oocuiMed  in  succession  and  the  length  of  time. for  which 
rates  are  made,  and  during  which  the  rates  are  in  the 
course  of  being  collected,  and  looking  at  the  provisions 
^riuch  are  made  in  several  statutes,  in  case  there  should 
be  a  dunge  of  occupation,  about  the  allowanoe  to  be 
made  to  the  incoming  t^iant,  and  his  liability,  and  that 
of  the  outgoing  tenant,  I  thiink  it  'was  clearly  under 
the  erasideration  of  the  Legislature  to  make  provision 
for  the  payment  of  rates  where  there  has  been  a  suc- 
casaion  of  occupation.  There  would  be  great  inoon- 
vmienoe  if  the  Legislature  required  a  person  to  inter- 
fere and  hare  his.  name  put  on  the  rate  which  might 
have  been  made  two  quarters  before,  or  may  be  nearly 
expired,  or  may  be  in  tlK  proeess  of  formation.  I  think 
that  the  purpose  of  the  change  of  langnage.in  the  two 
sectiooB  was  to  say  that  in  the  case  of  successive  occu- 
pation the  qualification  should  be  sufficient  in  respect  of 
rates,  provided  the  rates  should  have  been  paid,  and  it 
does  not  require  that  the  party's  name  should  be  on 
every  rate  due  in  respect  of.  eadi  of  the  two  premises. 
I  am  also  of  opinion,  if  it  were  liecewary  to  go  into  it, 
that  the  appellant  is  entitled  to  succeed  on.  the  other 
point ;  but  it  is  not  necessary  to  resort  to  that 

WiLLiAiia,  J.^  I  agree  with  my  Lord  as  to  the  con- 
stmction  of  the  28tii  section,  and  it  is  unneeessary  to 
give  any  opinion  upon  the  other  point. 

CxowDBR,  J.-— I  am  also  agreed  as  to  the  oonstruc- 
tioii  of  the  28th  section,  and  I  do  not  desire  to  give  any 
separate  opinion  upon  the  other  point.(a) 

Judgment  /or  the  appeUcaU. 

WedRUday,  Nov,  16. 

REOIOTRATION  APPEAL. 

Mklbourns  (appellant)  v,  Grsenfikld  (respondent) 
EUdaon  la» — Cotmtif    vote — Notice   of  objection — 

6^7  VicK  c  18.  w.  7  nn<f  101— "Pfacs  of  abode"* 

^—Mutakee  and  misnonurs. 
An  objector  to  the  name  of  a  voter  being  retained  on 

the  Hst  must  slate  his  present  "  place  of  abode^ 

J0)  But  it  must  be  observed  that  this  decUlon  is  afipUcable 
^  to  the  ease  of  a  suocesrive  ooeupatlon.  Where  there  is 
DO  chaoge  oft  occupation  there  must  be  an  actual  rating  as 
well  as  a  pajrment  of  rates,  and  payment  will  not  supply 
the  dsftottotM  nttagk 


Aat  is  to  sojf,  the  place  where  he  resides  at  the  time 
when  tite  oi^tion  is  made. 

In  a  notice  of  objection  the  objector  described  himself 
atqf  ^^  CoufhiUf  Belperj*  onihs  register  of  voters  for 
the  parish  or  Unonshtp  of  Be^Mr."  In  the  register  of 
voters  his  ^^  place  of  abode  "  vnts  described  oi  qf^^Cow- 
hUl^  Helper*^  It  was  proved  in  emdeuce  before  the 
revisit^  barrister,  that  he  had  Itft  CoiohiU,  Belper, 
fur  another  residence  nearly  a  gear  before  the  date 
of  the  notice  of  cijection  : 

Heldf  that  the  description  did  not  comply  with  the 
requirements  of  6  ^  7  Vict.  c.  18,  s,  7,  sched.  A, 
No,  5,  and  uan  terefore  inst^^Ment, 

SecL  101  only  oppUes  to  care  mistakes  or  misno- 
merSy  not  where  the  party  has  put  down  what  he 
intended  to  put  dowoy  but  acting  on  a  misapprehen- 
sion qf  the  law. 

The  following  case  was  stated  by  the  revising  bar> 
rister: — 

At  a  court  for  the  revision  of  voters,  held  before  me 
at  Derby,  James  Melbourne  objected  to  the  name  of 
Richard  WiUiam  Greenfield  being  retained  on  the  list 
of  voters  for  the  parish  of  All  Saints,  Derby,  in  the 
southern  division  of  the  county  of  Derby. 

The  fono^ing  is  a  copy  of  the  notice  of  objection : — 
"To  Mr.  Richard  William  Greenfield.— Take  notice, 
thatr  I  object  id  your  name  being  retained  in  the  Alf 
Saints,  Derby,  Hst  of  voters  for  the  southern  division" 
of  the  county  of  Derby. 

**  James  Melbourne,  of  Cowhill,  Belper, 
"  On  the  register  of  voters  for  the  parish  or  township  of 

Belper. 
"Dated,  August  15th,  1859." 

The  appellant^s  name  appeared  in  the  register  of 
voters  for  the  township  of  Belper,  and  was  therein 
described  as  follows : — 

-wr    --^       1  ■■■■■■■■     I 

Name  of  voter.   |   Place  of  abode.  |  Qaaliflcation.  I  Sti  eot, 

— "^T^  ■   ^'  ■       ■■^■n        1^     ■     11     -  ■  I  ■  ■  ■  ^ .■■■■-■         ■     ■  ■      -  — 


Melboame, 
Jame& 


Co «  hill,  Belper. 


Freehold 
houflcsikUnd 


Gutter 


It  was  proved  in  evidence  before  me  that  James 
Melbourne,  the  appellant,  had  removed  from  Cowhill, 
Belper,  in  Oct.  1858,  to  a  place  called  Gutter,  in  the 
same  township  of  Belper,  and  that  he  was  not  residing 
at  Cowhili  at  the  time  he  signed  the  objection,  and 
described  his  place  of  abode,  "  Cowhill,  Belper,*'  and 
upon  this  it  was  contended  that  the  notice  of  objection 
so  signed  was  invalid,  as  not  giving  the  true  place  of 
abode  of  the  objector  within  the  meaning  of  the  Regis- 
tration of  Voters  Act  1843. 

On  that  ground  I  held  the  notice  of  objection  in- 
sufficient, and  retained  the  name  of  the  respondent  on 
the  Hst  (k  voters  without  requiring  proof  of  his  quali- 
fication. If  I  am  right  in  so  holding,  the  name  of  the 
respondent  is  to  be  retained;  otherwise  it  is  to  be 
expunged. 

Hayes,  Seijt.  for  the  appellant,  contended  that  the 
description  wassufiicient.  It  is  optional  to  give  the  present 
abode  or.  that  in  the  register.  The  court  has  generally 
upheld  notices  where  they  give  substantially  what  ia 
required  by  the  L^islature. 

Maciuxmara  contra. — This  notice  of  objection  b 
bad :  {Knowles  v.  Brooking,  1  Lutw.  Reg.  Cas. 
461  ;  Walker  v.  Payne,  1  Lutw.  324.)  The  place 
mentioned  in  the  list  of  voters  might  give  no  information 
at  all  to  the  person  objected  to  as  to  the  whereabouts 
of  tiie  person  making  the  objection.  The  objector 
might  be  travelling  abroad:  (Toms v.  Cumming,  8  Scott 
N.R.  910;  WooUeUv,  Davis,  4  C.  B.  115.)  There 
Witde,  C.  J.  said  "  that  no  notice  can  be  deemed  to  be 
in  the  form  or  to  the  eflfect  required  by  the  statute, 
which  does  not  in  itself  contain  a  sufficient  statement 
of  the  place  of  abode.  We  think  it  ia  contrary  to  the 
intent  and  meaning  of  the  Le^slature,  that  the  party 
reeeiving  the  notice  should  be  compeUed  to  take  trouble, 
and  to  xesoit  to  other  sooroes  than  tha  nnHo^  itaelf.  in 
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order  to  obtain  the  necessary  information  as  to  sncb 
place  of  abode."  It  is  most  essential  that  the  person 
o!>iected  to  should  hare  on  the  face  of  the  notice  itself, 
and  without  fnrther  trouble,  means  of  knowing  the  tnie 
residence  of  the  objector,  in  order,  first,  that  he  may 
learn  aoaurately  from  him  the  nature  or  ground  of 
objection,  and  secondly,  that  he  may  be  enabled  to 
eniforce  costs  if  awarded  against  him.  It  is  important 
that  the  description  should  be  specific,  and  that  the 
person  objected  to  should  not  be  liable  to  be  misled,  as 
here  he  is.  [Williams,  J. — At  one  time  the  require- 
ment as  to  correctness  of  description  was  thought  so 
strong  that  the  name  of  Nickless  was  objected  to,  the 
name  being  Nicholas  ;  but  the  court  in  that  case  held 
that  the  sufficiency  of  the  notice  was  a  question  of 
fact,  and  not  of  law,  and  that  as  the  name  was  so 
stated  in  the  list  of  voters  as  to  be  commonly  under- 
stood it  did  not  signify.]  Yes.  That  was  the  case  of 
UinUm  V.  Binton,  1  Lutu.  25.  This,  however,  is  not 
misdescription,  which  means  erroneously  describing 
what  was  intended  to  be  described,  but  a  false  statement 
calculated  to  mislead:  (jGadtby  v.  Warburtony  7  M.  &  G. 
11.)  The  true  rule  on  the  subject  is  to  be  foimd  in 
Knowles  v.  Brooking^  ubi  supra.  There  Tindal,  C.  J. 
says :  "The  giving  the  true  place  of  abode  of  the  objector 
must  aiford  a  better  opportunity  for  inquiries  and 
communications  than  the  adding  of  the  old  place  of 
abode,  which  it  must  be  assumed  from  some  cause  or 
other  is  incorrect  at  the  time  of  giving  the  notice." 

HayeSy  Serjt.  in  reply.— As  to  the  objection,  that  the 
notice  is  bad  because  for  anything  it  shows  the  objector 
may  be  travelling  abroad,  it  is  submitted  that  the 
notice  would  be  sufficient  if  it  described  the  objector  as 
in  the  United  States  of  America.  It  is  a  new  question 
whether  this  notice  is  bad ;  it  answers  substantially  all 
that  is  required  by  the  Legislature,  and  is,  therefore, 
sufficient.  If  the  court  should  think  it  a  misdescription, 
that  is  cured  by  6  &  7  Vict.  c.  18,  s.  101 :  (Feddon  v. 
Sayer,  12  C.  B.  693  ) 

Erlk,  C.J. —  I  am  of  opinion  that  the  decision  of 
the  revising  barrister  was  right.  The  objector  is 
bound,  upon  his  notice  of  objection,  by  the  Act  of  Par- 
liament, to  give  his  "  phioe  of  abode,"  and  the  ques- 
tion has  been  arga«>d,  in  consequence  of  the  way  in 
which  those  words  *^ place  of  abode"  appear  in  the 
Act  of  Parliament,  whether  "  place  of  abode "  there, 
when  the  abode  has  been  changed  since  the  last 
register  is  published,  means  place  of  abode  mentioned 
upon  the  register — ^that  which  was  his  place  of  abode 
then,  or  his  present  pl.ice  of  abode.  Now,  I  am  of 
opinion  that  the  words,  taken  in  their  ordinary  accepta- 
tion, would  mean  his  present  place  of  abode;  but  I 
^ve  that  decision  at  the  present  moment  with  the 
more  confidence,  becaurse  I  consider  it  was  a  decided 
question  at  the  time  when  the  case  of  Knowles  v. 
Brooking  was  before  this  court.  There  the  question 
was,  whether  the  present  place  of  abode,  in  case  of  the 
change  I  have  mentioned,  was  a  sufficient  compliance 
with  the  Act  of  Parliament ;  and  it  was  decided  by  the 
majority  of  the  court,  and  so  must  be  taken  to  have 
been  then  res  judicata,  that  his  present  place  of  abode  was 
a  compliance  with  the  Act.  And  I  am  at  a  loss  to  see 
how  1  can  judicially  say  that  in  the  words  "  place  of 
abode  '*  the  Legislature  intended  to  say  "  two  places 
of  abode,"  either  his  past  or  present,  at  the  option 
of  the  objector.  I  think  they  meant  one ;  and,  it 
having  been  decided  by  the  case  of  Knowles  v.  Brook' 
inff  ^at  his  present  place  of  abode  was  a  compliance 
with  the  Act  of  Parliament,  I  consider  I  should  be 
conflicting  with  that  decision  if  I  were  to  hold  that  his 
past  place  of  abode,  namely,  that  which  he  had  when 
the  register  was  published,  was  also  a  compliance  with 
the  Act  of  Parliament.  I  could  not  come  to  this  deci- 
sion without  saying  that  place  of  abode  was  intended 
in  two  perfectly  distinct  and  irreconcilable  sens^  as 
I2;iving  an  option  to  use  either  of  them.    As  that  was 


decided  on  great  deliberation,  I  adhere  to  it  on  ac- 
count of  its  great  importance,  as  many  rights  are 
affected,  and  we  are  to  abide  by  wluut  I  consider 
to  bo  a  decision  on  the  point  I  observe  in  that  deci- 
sion the  conveniences  of  one  construction  and  the 
other  construction  with  elaborate  minuteness  are  gone 
into  on  the  one  side  by  Tindal,  C.  J.,  and  on  the  other 
side  by  Maule,  J.,  and  I  took  part  in  the  decision,  and 
concurred  in  the  opinion  that  the  present  place  of  abode 
would  be  sufficient.  I  do  not  say  that  if  it  was  purely 
res  nova  I  should  not  have  strained,  and  used  my 
utmost  ability  to  put  any  construction  on  tho.«  docu- 
ments to  hold  them  to  be  valid,  had  the  parties  intended 
to  exercise  a  right,  and  nobody  had  been  misled  by  the 
document.  If  I  did  so  now  I  should  be  running  contrary 
to  that  which  has  been  talcen  to  be  the  law  upon  the 
construction  of  tbe  lOlst  section, — I  should  have  been 
running  contrary  to  that  which  has  been  taken  to  be 
the  law,  assumed  to  be  the  law,  known  to  be  the  law, 
and  acted  on  as  being  the  law  in  numerous  dedsions,  if 
I  were  now  to  say  that  by  virtue  of  the  101  st  section, 
containing  the  provision,  that  no  misnomer,  or  inaccu- 
rate description  of  any  person,  place,  or  thing,  shall 
abridge  the  operation  of  this  Act.  If  I  were  to  hold 
that  the  section  could  be  applied  where  the  party  dis- 
tinctly intended  the  place  that  he  has  put  down,  and 
made  no  mlstdce,  no  misnomer,  no  inaccurate  description 
of  that  place,  but  mistook  the  requirement  of  the  law,  in- 
tending to  put  down  the  place  which  he  did  put  down,  and 
did  intend  to  put  down  that  place  under  a  uustaken 
interpretation  of  the  law,  I  take  that  to  have  been 
held,  and  assumed,  if  I  may  so  say,  through  a  great 
number  of  decisions,  that  the  construction  does  not 
apply,  and  could  not  be  used  to  support  the  notice. 
The  party  had  named  the  place  according  to  the  inten- 
tion, minutely  and  accurately,  and  intended  that  only, 
but  mistook  the  requirement  of  the  law.  Under  those 
drcmnstances  I  am  of  opinion  that  the  revising  bar- 
rister was  right.  I  say  nothing  of  a  great  deal  of  what 
has  been  argued  as  to  the  comparative  advantages  or 
disadvantages  of  either  construction.  I  consider  that 
it  is  impossible  to  add  anything  to  the  respective  state- 
ments of  the  balance  on  either  side,  by  the  I/)rd  Chief 
Justice  on  the  one  hand,  and  Maule,  J.  on  the  other. 

Williams,  J. — I  am  entirely  of  the  same  opinion. 
The  point  arises  on  the  construction  of  No.  5,  sdiednle 
A  of  the  6th  Vict,  c  58,  the  question  of  constroction 
being  on  the  meaning  of  the  words  '^  place  of  abode  "  in 
the  form  jdven  in  No.  5.  It  seems  to  me  abundantlj 
clear  that  it  must  either  mean  place  of  abode  as  de- 
scribed in  the  list,  or  it  must  mean  tJie  present  place  of 
abode.  The  Act  of  Parliament,  by  using  the  expres- 
sion "  place  of  abode,"  never  could  have  meant  either 
the  place  of  abode  mentioned  on  the  register  of  voters 
or  the  present  place  of  abode.  If  that  be  so,  the 
question  is  to  decide  what  it  means.  I  certainly 
think,  if  this  case  was  free  from  authority,  I  should 
have  no  hesitation  about  it,  that  tiie  natural  mean- 
ing of  tbe  expression  in  the  form  given  by  the  statute 
is  the  present  place  of  abode.  If  it  was  a  ques- 
tion of  authority  the  case  of  Knowles  v.  Brook- 
ing is  clear  and  direct,  that  it  is  sufficient  to 
state  the  present  place  of  abode.  If  it  is  sufficient  to 
do  that,  it  can  only  be  because  the  Act  of  Parliament 
means  that ;  if  it  does  not  mean  that,  it  does  not  mean 
the  place  of  abode  mentioned  on  the  register  The 
decision  of  that  case  binds  us  to  hold  that  it  must  be 
the  present  place  of  abode,  and  therefore  the  notice  is 
not  in  conformity  with  the  statute.  But  then  it  is 
said  that  the  objection  is  cured  by  the  101st  clause  of 
the  6  &  7  Vict.  c.  18,  by  the  enactment  that  no 
misnomer  or  inaccurate  description  of  any  per- 
son, place,  or  thing  named  shall  in  any  way 
prevent  or  abridge  the  operation  of  the  Act,  provided 
that  such  person,  place  or  thing  shall  be  so  denominated 
in  such  schedule,  list,  register  or  notice,  as  to  be  com- 
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monl  J  uaderstood.  Now,  for  the  purposes  of  this  point 
it  most  be  assnined  that  the  law  is  that  the  objector 
ought  to  have  described  his  present  place  of  abode. 
I  apprehend  the  meaning  of  the  Act  of  Parliament  is 
that,  the  role  being  so,  if  he  had  intended  to  comply 
with  the  Actf  and  intended  to  describe  his  present  place 
of  abode,  then,  notwithstanding  he  had  given  an  inac- 
onrate  or  an  inapt  description  of  his  present  place  of 
abodes  that  that  ioaocuracy  and  that  inaptitude  shall 
not  vitiate  if  the  description  could  be  commonly  under- 
stood. It  does  not  appear  to  have  any  application  to  a 
ease  whoe  he  did  not  intend  to  describe  his  place  of 
abode,  but  intended  to  describe  something  else.  That  is 
not  fcHind  in  this  case,  and  it  cannot  be  decided  on  that 
gruund.  I  entirely  agree  with  the  Lord  Chief  Justice. 
Crowdbr,  J. — I  must  own  I  have  been  unable, 
during  the  whole  of  the  argument  on  the  part  of  the 
appellant,  to  bring  my  mind  to  entertain  any  doubt 
whatever  upon  this  question,  either  looking  at  the  sec- 
tion and  reading  it  without  reference  to  authority,  or 
looking  at  the  authorities  which  hare  been  decided 
i^MD  it.  Anybody  taking  up  this  schedule  and  finding 
that  a  man  gives  notice  and  puts  a  date — "  dated  this 
10th  diiy  of  Aug.  1859,  A.  B.,  place  of  abode" — 
would  never  entertain  a  doubt  that  the  clear  construction 
of  that  was,  that  the  man  who  was  writing  the  notice 
at  the  date  at  which  he  fixes  it,  meant  that  at  that 
date,  that  is  the  place  of  abode  in  which  he  then  is  at 
the  time  he  signs  the  notice.  Great  ingenuity,  when 
one  looks  at  the  cases,  certainly  has  been  used  to  show 
that  it  means  something  different.     Looking  at  the 

schedule  A,  No.   5,  it«elf— "A.  B.  of place  of 

i^rade" — and  then  mentioning  "on  the  register  of 
Toters,**  I  should  never  myself  have  been  able,  without  a 
great  deal  of  argument,  to  entertain  a  doubt  what  that 
means.  Then  the  autiiorities  have  been  referred  to. 
I  agree  with  the  Lord  Chief  Justice  that  Knowkt  v. 
Brookiag  contains  every  alignment  that  can  be  urged  on 
one  side  and  the  other  by  men  of  great  learning,  and  who 
seem  to  have  had  sufficiently  brought  to  their  attention 
everything  that  could  be  lu^ed,  and  nothing  omitted, 
bj  the  Lord  Chief  Justice  on  the  one  side,  and  Mr. 
Jnatioe  Manle  on  the  other.  I  may  say  that  which  the 
present  Lord  Chief  Justice  could  not  say,  that,  in  addi- 
tion to  the  arguments  urged  by  the  Lord  Chief  Justice, 
there  were  the  cogent  arguments  of  Mr.  Justice  Erie 
in  agreeing  with  the  judgments  of  the  other  judges. 
There  was  a  great  deal  of  good  sense  and  sound  argu- 
naent  on  that  side.  It  is  clear,  looking  at  that  case, 
the  foundation  of  my  brother  Hayes'  argument  is  at 
onee  destroyed — namely,  that  it  may  be  optional  to 
give  the  one  or  the  other.  1  think  it  is  clear  that  those 
who  entertained  different  opinions  in  the  case  of 
KnowUs  V.  Brooking,  each  entertained  the  opinion  that 
there  was  only  one  place  of  abode  to  which  the  statute 
ocmld  refer.  I  cannot  in  the  least  comprehend  how 
they  can  have  intended  that  it  may  be  one  or  the 
other.  I  think  we  must  come  to  the  conclusion  that 
it  is  one :  then  the  authority  seems  to  me  conclusive. 
I  do  not  desire  to  go  into  the  question  of  the  balance 
of  convenience,  though  I  must  own  in  my  own  mind 
I  am  able  to  agree  with  the  majority  of  the  court  in 
Kwnekt  v.  Brooking.  The  question  has  been  decided 
in  1846 ;  and  I  agree  with  the  Lord  Chief  Justice  in 
thinking  that  decision  most  clearly  made,  after  great 
deliberation.  As  to  the  101  st  section,  the  authorities 
clearly  show  that  it  was  never  intended  to  be  applied  to 
Bodl  a  case  as  this,  for  the  inaccuracy  or  misdescrip- 
tion referred  to  is  different.  No  case  has  been 
shown  in  which  such  an  inaccuracy  has  been 
broQght  within  the  section.  It  might  be  some- 
what inferential — ^I  do  not  say  it  is  at  all  con- 
clnaive — ^when  a  great  case  like  that  of  Knowles  v. 
Brooki$yf  was  before  the  court,  the  majority  on  one 
aide  and  that  learned  person,  Maule,  J.  on  the  other, 
they  both  and  each  conclude  for  the  abode  being  the 


present  one;  nor  was  it  at  all  adverted  to  by  the 
counsel  that  it  could  possibly  come  within  the 
101st  clause.  Then  can  it  be  said  that  there 
is  an  inaccuracy  of  description?  A  man  intends  to 
describe  himself  particularly ;  he  does  not  put  down 
CoAvhill  instead  of  Gutter  by  mistake.  If  he  clearly 
intended  to  give  his  present  place  of  abode,  and  put  in 
Cowhill  somehow  or  other,  there  might  be  something 
in  it.  It  is  clear  he  put  in  one  instead  of  the  other, 
intending  to  put  it  there.  I  am  at  a  loss  to  under- 
stand how  that  can  be  within  the  101st  section.  The 
case  is  perfectly  clear,  and  our  judgment  ought  to  be 
for  the  respondent 

Byles,  J. — I  agree  with  the  conclusion  at  which 
the  rest  of  the  court  have  arrived,  and  I  agree  with  that 
judgment  entirely  on  the  weight  of  authority.  It  seems 
to  me  that  the  case  referred  to  has  decided  the  ques- 
tion, and  I  rather  think  that  that  case,  though  not 
expressly,  yet  impliedly,  has  decided  the  other  point, 
namelVf  that  the  101  ^t  section  is  not  applicable  to  a 
case  of  this  description.  On  the  ground  that  this  is 
res  judicata,  I  concur  in  the  judgment  of  the  rest  of 
the  court.  Judgnitntfor  resjHmdeat,  teith  cosU, 


Fridagj  Nov,  18. 
Padwick  (appellant)  v.  King  (respondent). 

Game — Information  under  1  <f-  2  WM.  4,  c.  32,  *.  30 
— Rifjhl    of  tenant  to  authorise    servant    to    kill 
rabbits. 
By  a  lease  the  landltrd  reserved  to  himself  liberty  to 
hawk,  hunt,  course,  shoot,  fish  and  fowl  upon  the 
demised  lands;  and  by  agreeement  with  II.  (a  sub- 
sequent tenant,  who  held  in  all  other  particulars 
except  the  game  on  the  same  terms  as  the  lessee  his 
predecessor)  the  r^ht  to  fpori  on  the  land  was  re- 
served to  H,      H.  directed  his  servant  to  go  on  the 
land  and  shoot  a  rabbit,  whereupon  on  t^ormation 
was  laid  against  him  by   the   landlord,  which  the 
justices,  acting  on  the  authofity  of  Syicer  v,  Barnard, 
28  /v.  y.  177,  Af.  C,  dismissed: 
Held,  that  the  jusices  toere  right ;  that  the  case  came 
within  the  authority    of  Spicer    r.  Barnard,    and, 
therefore,  the  infurmalion  was  properly  dismissed. 
Case  stated  by  the  justices  of  the  Havant  petty 
sessions  to  the  Court  of    Common  Pleas   under  the 
20  &  21  Yict.  c  43,  on  the  application  of  William 
Frederick  Padwick. 

William  King  was  charged  under  the  30th  section  of 
1  &  2  Will.  4,  c  32,  at  the  Havant  petty  sessions, 
held  on  the  10th  May  1859,  with  haying  on  the  30th 
April  1859,  at  the  parish  of  Haylii%  South,  in  the 
county  of  Southampton,  committed  a  certain  trespass, 
by  entering  in  the  daytime  upon  certain  land  there 
situate,  the  property  of  William  Padwick,  in  pursuit  of 
coneys,  contrary  to  the  statute,  to  which  he  pleaded 
not  guilty. 

It  appeared  in  eridence  that  at  7*35  p.m.  on  the 
30th  April  1859,  William  King,  the  parish  clerk  of 
Hayling  South,  was  in  a  field,  the  property  of  William 
Padwic^  in  the  occupation  of  Henry  John  Hawkins, 
with  a  gun  in  his  hand  ;  that  the  gun  was  pointing 
towards  a  bank,  beyond  which  was  a  hedgerow,  beyond 
which  was  a  road,  and  beyond  which  was  a  coppice. 
The  hedgerow  and  coppice  were  the  property  and  in  the 
occupation  of  William  Padwick.  The  road  was  an 
occupation  road,  and  used  by  Padwick  and  Hawkins. 
The  road  was  distant  about  fourteen  yards  from  where 
King  stood.  William  Frederick  Padwick,  who  holds  a 
deputation  from  William  Padwick,  the  lord  of  the 
manor,  jumped  over  the  hedge  into  Hawkins's  field, 
went  up  to  King,  and  said,  "  What  are  you  up  to  ?  '* 
King  replied,  "  I  am  come  to  shoot  a  rabbit ;  my 
master  (Hawkins)  told  me  I  might  come  and  kill  a 
ral)bit  for  my  wife,  who  has  l)een  confined.*'  Loddard, 
a  witness  who  accompanied  William  Frederick  Padwick, 
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sUted  that  King  said  that  Hawkins  had  asked  him  if 
he  knew  anything  hont  wiring  *,  and  that  he  had  replied 
bj  saying  that  he  knew  nothing  of  wiring.  William 
Frederick  Padwick  thereupon  called  Loddard,  a 
sen'ant  of  his,  who  took  the  gnn  from  King  and 
handed  him  over  into  ihe  custody  of  the  police,  by 
whom  he  was  taken  to  the  Havant  station,  and  locked 
np  for  the  night  apon  a  chai^  of  night  poaching, 
which  the  justices  strongly  reprobated. 

King  stated,  in  defence^  that  be  went  into  his  master*s 
field  with  the  leave  of  his  master,  to  kill  a  rabbit  for 
his  wife,  and  he  called  Hawkins,  his  master,  who  proved 
that  he  was  the  occupier  of  the  field  as  part  of  the 
manor  farm ;  that  he  had  sncceeded  James  ChriBtmas 
under  agreement  with  William  Padwick,  as  tenant, 
upon  the  terms  genendly  of  Ghristmas's  lease,  of  which 
there  had  been  no  assignment,  and  that  he  had  con- 
stantly killed  rabbits  on  the  land  of  his  occupation ; 
that  the  terms  of  the  lease  with  regard  to  game  had 
been  varied  by  the  agreement.  The  lease  between 
William  Padwick  and  James  Christmas,  dated  the  10th 
Feb.  1846,  was  put  in.  It  contained  the  following 
reservation  and  covenant  :-> 

"  Except  and  always  reserved  unto  the  said  William 
Padwick,  his  heirs  and  assigns,  and  his  and  their 
friends,  companions  and  gamekeepers,  free  liberty  from 
time  to  time,  and  at  all  times  during  the  term  granted, 
t^o  hawk,  hunt,  course,  shoot,  fish  and  fowl  in  and  upon 
the  said  demised  premises,  or  any  part  thereof. 

"And  also  that  the  said  James  Christmas,  his  execu- 
tors and  administrators,  shall  and  will  nse  his  and 
their  utmost  endeavours  to  preserve  the  partridges, 
pheasants,  qmuls,  hares,  and  other  game  *,  and  also  the 
nsh  in  the  ponds,  and  the  spawn,  and  the  eggs  thereof, 
for  the  sole  use  and  pleasure  of  the  said  William  Pad- 
wick, his  heirs  and  assigns,  on  the  said  demised  premises, 
except,  nevertheless,  that  the  said  James  Christmas 
shall  be  at  liberty  to  course  hares  on  the  said  farm,  in 
case  the  said  William  Padwick,  or  William  Frederick 
Padwick,  shall  not  keep  hounds,  or  greyhounds,  but  not 
otherwise." 

The  agreement  between  William  Padwick,  of  the  one 
part,  and  Henry  John  Hawkins  of  the  other  part,  dated 
Oct  6,  1857,  was  put  in,  and  showed  that  Haw- 
kins had  agreed  to  become  the  tenant  of  Padwick,  under 
and  subject,  and  upon  the  same  conditions,  covenants, 
clauses,  and  agreements  in  every  re^pect  (except  as  to 
the  amount  of  rent)  as  in  the  lease  of  the  said  James 
Christmas  severally  specified,  with  an  exception  in 
reference  to  the  game  in  the  words  following : — 

"  Excepting  that  the  siud  Henry  John  Hawkins  shall 
have  permission  to  sport  over  the  said  farm  and  lands." 

The  justices,  John  Deverell,  Esq.,  and  Henry  Spen- 
cer, Esq.,  considered  that  under  the  circumstances 
Hawkins  was  a  quasi  assign  of  Christmas ;  that  it  was 
dc^btful,  under  the  terms  of  the  reservation,  whether 
Christmas  and  his  assigns  had  not  a  concurrent  rifcht 
of  sporting  with  Padwick ;  that  rabbits  were  not  men- 
tioned in  the  reservation;  and  that  the  agreement  of  the 
6th  Oct.  1857  conferred  a  right  of  sporting  upon 
Hawkins  which  he  might  lawfully  exerdse  to  the  extent 
of  killing  rabbits  by  his  authorised  servant. 

On  thrae  grounds,  therefore,  and  on  the  authority 
of  Spicer  and  others  v.  Bamardj  reported  in  the  Jus- 
tice of  the  Peace  of  the  14th  May  1859,  they  dia- 
missed  the  information. 

Dated  the  1st  day  of  June  1859. 

John  Dbvkrbli.. 
Henbt  Spencrb. 

Luahj  Q.C.  for  tiie  appellant. — ^The  justices  were  wrong 
in  dismissing  the  information  in  this  csu^e.  [The  learned 
counsel  recapitidated  the  facts  as  stated  above  in  the 
case.]  Here  the  person  charged  with  the  o  lence  was 
found  in  the  daytime  in  the  pursuit  of  coneys ;  the 
landlord  has  the  game  reserved  to  him,  limited  per- 
mission being  given  to  the  tenant  himself  to  sport  over 


the  farm  and  lands,  and  it  was  beyond  his  power  to 
give  authority  to  another  to  shoot  upon  the  lands.  The 
leave  given  to  Hawkins,  the  occupier  of  the  fann  and 
lands,  to  shoot,  is  contained  in  these  words :  "  llie 
said  Henry  John  Hawkins  shall  have  permission  to 
sport  over  the  said  farm  and  lands."  Now  this  is 
clearly  a  limitation  to  himself  alone.  If  we  go  further 
back  to  the  reservation  of  the  game  in  the  lease  to 
Christmas,  it  will  be  found  as  follows : — **  Except  and 
always  reserved  unto  the  said  William  Padwick,  bis 
heirs  and  assigns,  and  his  and  their  friends  and  com- 
panions and  gamekeepers,  free  Uberty  ^m  time  to  time 
and  at  all  times  during  the  term  hereby  granted,  to 
hawk,  hunt,  course,  shoot,  fish  and  fowl  in  and  upon 
the  said  premises,  or  any  part  thereof."  [Byles,  J. — 
Rabbits  are  not  mentioned  in  the  reservation  in  the 
lease.]  No ;  but  the  tenant  has  covenanted  to  pre- 
serve the  game,  and  rabbits  are  game.  Though  the 
question  turns  on  the  30th  section  of  the  general  Game 
Act,  1  &  2  Will.  4,  c  32,  the  7th  and  8th  sections 
should  be  looked  at.  The  7th  section  enacts  **  that 
imder  existing  leases  the  landlord  shall  have  the  game, 
and  no  person  occnpjring  any  land  under  lease  or  agree- 
ment, either  for  life  or  years,  made  previously  to  the 
passing  of  the  Act,  shall  have  the  right  to  the 
game,    unless     such     right 


has    been      expressly 
granted    by     such     lease     or    agreement,     or    ex- 
cept   where    on    the   original   granting    or   renewal 
of  such  lease  or  agreement  a  fine  shall  have  been  taken, 
or  except  where,  in  the  case  of  a  term  for  years,  such 
lease  or  agreement  shall  have  been   made  for  a  term 
exceeding  twenty-one  years."    The  8th  section  pro- 
vides that  nothing  in  the  Act  shall  affect  any  existing 
or  future  agreements  respecting  game,  nor  any  rights 
of  manor,  forest,  chase  or  warren.     The  30th  section, 
which  is  the  material  one,  enacts  "  that  if  any  person 
shall  trespass  in  the  daytime  in  pursuit  of  game,  or 
woodcock,   snipes,   quails,   landrails,   or  coneys,   such 
person  shall  on  conviction  forfeit  and  pay  such  sum 
not  exceeding  2/.  as  to  the  justices  shall  seem  meet, 
together  with  costs  of  conviction,"  &c      "  Provided 
always,  that  any  person  char^ged  with   such  trespass 
shall   be  at  liberty  to  prove,  by  way  of  defence,  any 
matter  which  would  have  been  a  defence  to  an  action  at 
law  for  such  trespass,  save  and  except  that  the  leave 
and  licence  of  any  occupiers  of  the  land  so  tresp.asscd 
upon  shall  not  be  a  sufiicient  defence  in  any  case  where 
the  landlord,  lessor  or  other  person  shall  have  the  right 
of  killing  the  game    by  virtue  of  any  reservation  or 
otherwise ;  but  such  landbrd,  lessor,  or  other  person, 
shall,  for  the  pm'pose  of  prosecuting  for  each  of  the  two 
offences  last  before  mentioned,  be  deemed  to  be  the 
legal  occupier  of  such  bind,  whenever  the  actual  occu- 
pier thereof  shall  have  given  sncli  leave  or  licence." 
It  will  be  seen  that,  if  the  case  stood  upon  the  lease  to 
Christmaa,  Hawkins  could  have  no  right  himself  to  kill  and 
take  game,  much  less  to  authorise  another  to  do  so.  Then 
again,  the  permission  to  him  **to  sport  over  the  farm  and 
lands"  cannot  confer  a  power  on  him  to  authorise  King  to 
do  80.    [BTI.KS,  J. — ^The  master  having  the  right  to 
take  rabUts,  may  authorise  his  servant  to  do  so  for  him : 
there  are  cases  enough  going  that  lengtL]     Yes ;  but 
he  can  only  empower  the  servant  to  s^DOt  for  bis,  the 
master's,  benefit     The  proviso  to  the  90th  eection  is 
here  material.     It  is  submitted  that  the  jufttices  in  this 
case  should  have  convicted  King,  and  the  judgment 
of  the  court  should  therefore  be  for  the  appellant. 

J.  J,  Powell  for  tiie  respondent. — It  is  submitted,  that 
both  in  fact  and  law,  Hawkins,  the  tenant,  had  a  right 
to  go  upon  the  land  and  kill  rabbits,  and  that  be  ooiild 
authorise  the  respondent,  who  was  his  servant,  to  do  so. 
The  respondent  wanted  a  rabbit  for  his  sick  wife,  and 
he  asked  his  master  for  one,  and  it  m.ikes  no  difference 
that  his  master  having  no  rabbit  at  hand  to  give,  tells 
bun  to  go  and  shoot  a  rabbit  for  his  wife.  It  is  jtiKt  the 
same  as  if  he  said,  **  Go  and  shoot  a  rabbit  and  bring  it 
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to  me,  and  1  will  ^ve  it  you  for  your  wife."  It  is 
found  in  the  case  that  respondent  acted  by  Hawkins' 
directions.  This  being  so,  the  ctise  comes  within  the 
authority  of  Spicv  and  others,  apps.,  Barnard,  resp., 
28  L.  J.  177,  M.O.,  where  it  was  held  that  the  occu- 
pier of  land  may,  by  himself  or  servaiits,  kill  crmeys, 
notwithstanding  that  in  his  demise  there  is  a  reservation 
of  game  to  the  landlord,  notliing  being  said  about  coneys. 
[ERL.E,  C.  J.  —In  that  case  the  rabbits  were  regarded 
by  the  tenant  as  a  nuisance,  and  he  hired  a  man  and 
paid  him  to  kill  rabbits,  which  is  a  difTercnt  thing.] 
Though  the  case  finds  that  respondent  went  into  the 
field  with  his  master's  leave  to  kill  a  rabbit,  the  rea- 
sonable intendment  is,  that  Hawkins  directed  him  to  do 
so ;  just  as  if,  in  fact,  he  had  said,  "  I  want  a  rabbit  to 
give  to  you,  I  have  not  one  at  hand,  go  on  the  ground  and 
Idll  (me.**  In  the  2nd  section  of  the  Act  coneys  are  not 
enumerated  as  game.  That  section  says  that  through- 
oat  the  Act  t^e  word  "game"  shall  include  hares, 
pheasants,  partridges,  grouse,  heath  or  moor  game, 
black  game  and  bustards.*'  Babbits  are  not  there 
QJuned;  they  are  only  specified  in  the  30th  section. 
The  I2th  section  enacts,  that  where  tlie  right  of  kill- 
ing giOM  is  given  to  the  landlord  or  lessor  in  exclusion 
of  the  right  of  the  occupier  of  the  laud,  or  where  such 
exclnsive  right  has  been  speci;illy  reserved  by  or 
granted  to  the  lessor,  landlord,  or  any  person  other 
Hum  the  occupier,  then,  if  the  occupier  shall  kill  or 
take  any  game  on  the  land,  or  shall  give  permission  to 
anj  other  person  to  do  so  without  the  authority  of  the 
lenor,  landlord,  or  other  person  having  the  right  of  the 
game,  such  occupier  shall  on  conviction  forfeit  for  such 
porsuit,  and  pay,  &c.,  for  eveiy  head  of  game  so 
killed  OT  taken,  such  sum,  not  exceeding  one 
pound,  as  to  the  justices  shall  seem  meet  [Csow- 
DEH,  J.— The  difficulty  is,  that  the  reservation  to 
Hawldns  of  a  right  to  sport  over  the  farm  does  not 
authorise  him  to  em  power  another  to  do  so.]  It  is 
contended  that  Hawkins  had  power  to  employ  his 
servant  to  kill  a  rabbit  under  the  12th  and  30th 
sections,  which  have  been  already  referred  to.  Fur  these 
reasons  the  judgment  of  the  court  sliould  be  for  the 
respondent. 

Lush  in  reply. — The  distinction  between  the  cases  is 
this,  whether  the  person  who  kills  the  rabbit  docs  it  for 
his  master  s  benefit  or  for  his  own.  In  Spicer's  case 
the  man  was  employed  and  paid  to  kill  the  rabbits 
becanse  they  were  a  nuisance.  The  Game  Act  means 
to  empowa  the  occupier  in  certain  cases  to  kill  rabbits 
himsetf  or  by  his  scr\'ant,  but  it  must  be  for  the  oc- 
capier's  benefit,  and  not  for  that  of  another  person. 

£ble,  C. — I  am  of  opinion  that  the  order  of  the 
justices  dii^missing  the  mformation  ought  to  be  affirmed. 
1  take  it  that  this  case  is  within  the  principle  of 
the  case  in  the  Q.  B.  (Spicer  v.  Barnard^  ubi  supra), 
on  the  anthoritj  of  which,  as  the  case  finds,  the 
justices  decided  it.  Hawkins,  the  tenant,  had  a  clear 
right  to  sport  and  kill  game  upon  the  land,  and  I 
think  he  had  power  to  employ  others  to  kill  rabbits ;  it 
makes  no  difference  whether  he  employs  the  person  to 
kdll  for  presents  or  not.  The  case  finds  that  the 
respondent  went  into  the  field  to  kill  a  rabbit  for  his 
ack  wife,  with  the  authority  of  Hawkins,  which  is 
much  the  same  as  if  Uawkms  killed  it  himself  and  gave 
it  to  the  respondent;  and  it  seems  to  me  quite 
within  the  authority  of  the  case  in  the  Q.  B.  The 
JQstices  thought  that  that  case  governed  the  pre- 
sent case.  It  is  a  very  different  thing  authorising  a 
stranger  to  come  in  upon  the  land  to  shoot  a  rabbit, 
and  allowing  or  directbg  a  servant  to  do  so.  Here  the 
respondent  is  a  labourer  in  the  service  of  the  tenant, 
who  had,  at  all  events,  himself  the  right  to  sport  over 
the  farm  and  lands,  and  he  had  also  the  right  to  autho- 
rise his  servant  to  shoot  a  rabbit  under  the  circum- 
stances of  this  case.  The  reservation  of  the  game  is 
io  aomewhat  peculiar  terms,  hut  I  do  not  go  into  the 
[Mao.  C] 


conKideration  of  anything  arising  from  that  fact,  but 
decide  upon  the  other  ground.  The  judgment  of  the 
court  must  be  for  the  respondent. 

Williams,  J.  was  absent. 

Crowder,  J. — I  am  of  the  same  opinion.  I  think 
the  decision  of  the  justices  was  right,  and  may  be  sus- 
tained under  the  authority  of  the  case  in  the  Q.  B., 
which  they  had  before  them.  As  regards  the 
question  of  sporting,  that  would  perhaps  require  con- 
sideration ;  but  there  is  no  necessity  of  deciding  upon 
that  in  the  present  instance. 

Biles,  J. — 1  concur  in  opinion  with  the  rest  of  the 
court.  The  justices,  as  it  appears,  had  before  them  a 
case  in  which  the  legal  distinction  between  leave  and 
licence,  and  authority  given  by  express  directions,  has 
been  pointedly  put  and  clearly  stated,  (a) 

Judgmenifor  respondent,  with  costs. 

(a)  Tills  case,  taken  in  ounnectlon  with  that  of  Spioer  v. 
Barnard,  28  L.  J.  177,  ILC,  decides,  first,  that  a  tenaut 
(wben  the  ffatne  Is  reserved  tiy  the  lease)  n.ay  employ  a 
paid  person  to  kill  mbbiis  fur  Um,  and  may  direct  his  aer- 
vstitA  to  assist  such  person. 

Secondly,  that  a  tenant  may  permit  or  direct  his  servant 
to  kill  mbbirs,  either  for  the  ose  of  the  tenaiit,  or  of  any 
other  person  ho,  the  tenant,  may  think  fit. 

Consequently,  the  qa«'stion  in  all  ca»ea  will  be  not  as  to 
the  purpose  for  which  the  r..bbit8  were  killed,  but  what  was 
the  relation  between  tbe  tenant  and  the  defendant,  and  the 
character  of  the  employment,  direction  or  periniTision  given 
by  the  tenant.  Upon  this  ifjme  very  nsefhl  hints  are  given 
by  a  correspondent  of  the  Law  TiMSS,  vol.  8i,  p.  151,  who 
says:— The  question  in  Aiture  cases  to  I>e  decided  will  be, 
whether  the  e\  Idtnce  shows  a  direction  or  employment  by 
the  tenant  to  the  accused,  fidling  within  the  principle  of 
quifaeU  per  alium  faeit  per  se,  or  a  leave  and  licence  inde- 
pendent of  that  principle.  If  the  evidence  brinas  tbe  case 
within  the  former,  tue  accused  should  be  acquitted;  if 
within  the  latter,  lie  should  be  convicted.  It  is  not  necessary 
to  constitue  a  servant  or  an  agent,  that  he  shduld  be  paid. 
Suppose,  then,  the  following  case :— A.,  tenant  of  land  on 
which  the  game  la  re^rved,  has  a  few  friends  staying  and 
resident  with  him.  Hu  says,  *'  Take  the  gun  and  dog,  and 
shoot  a  few  rabbits,  and  we  will  have  a  rabbit-pie  for 
dinner."  As  he  could  do  this  himself,  he  oould,  it  would 
seem,  authorise  his  guest  to  do  it  for  him.  But  suppose  one 
of  these  guests  wrote  from  his  own  home  to  the  tenant,  and 
afeked  for  a  day's  ral>biting,*'  then,  the  leHve  of  the  tenant 
would  be  no  Justltication.  Again,  if  the  tenant,  seeing  a 
man  with  a  gun,  said,  '*  Will  yon  shoot  me  a  few  rabbits?" 
and  he  did  so,  the  man  would  be  Justifiud,  as  the  a«entuf  the 
tenant  pro  Aoe  ricf;  but  if  the  stranger  said  to  the  tenant, 
"Will  yuu  let  me  have  a  fewshota?"  the  tenant'^  leave 
would  be  no  defence.  This  distinction  is  a  fine  one,  but 
appears  to  be  correct,  for  Erie,  C.J.  says,  *'it  is  a  very 
different  thing  aathorising  a  stranger  to  come  In  upon  the 
land  to  shoot  a  rabbit,  and  allowing  or  directing  a  servant  to 
do  sa"  It  would  seem  still  more  difficult  to  decide  between 
an  authority  to  a  stranger,  and  a  direction  to  a  servant  In 
future  casea,  the  line  of  demarcaiion  will  probably  be 
adopted,  where  tbe  accused  person  uceupies  the  position  of 
a  servant  (properly  so  called  *  to  the  tinant,  whether  snch 
servant  be  resident  or  not;  or  where  tlie  accused  is  residing 
with  the  occupier  as  a  sun,  guesr,  or  friend,  and  follows  the 
directions  of  the  tenant,  as  the  master  of  the  farm,  there  he 
will  be  considered  as  si  ting  under  .tnd  for  the  tenant,  and  the 
maxim  qui  faeit  per  alium /aeit  per  ie  will  ap|)ly,  and  he  will 
be  protected.  But  where  tbe  accui»ed  oi-cuples  ti.e  position 
of  a  stranger,  sporting  f>r  his  own  pleasure  and  wholly  inde- 
pendent of  the  tenant  except  his  leave,  there  the  leave  of 
the  tenant  will  be  no  Justiflcation.  In  short,  the  deciding 
point  will  be.  Did  the  accused  act  us  the  agent  or  servant  of 
the  tenant,  or  as  an  independent  perion  7  in  the  former 
case  he  should  be  acquitted ;  in  the  latter  convicted,  notwith- 
standing the  tenant's  permia-lon.  While  on  this  subject 
another  question  arises.  In  Spicer's  case,  Erie,  J.  says : 
*'  Although  we  put  this  oonstruction  upon  the  Aot,  the  land- 
lord Is  not  without  protection.  His  rights  as  to  rabbits 
should  be  the  subje.t  of  contract  at  the  time  of  letting  the 
land."  Looking  ai  the  subject  «ith  reference  to  the  1  AS 
Will.  4,  c.  82,  and  criminal  proceedings  thereunder,  tbi>«  may 
be  doubted.  Suppose  the  landlo  d  lo  reserve  the  game  and 
the  rabbits  as  welL  Can  the  tenant  be  conficted  f.ir  killing 
them?  It  is  submitted  he  could  nut  True,  he  mi^ht  be 
liable  in  a  civil  action  for  breach  of  contract ;  but  the  killing 
rabbits  by  the  occupier,  or  bis  giving  permission  to  another 
person  to  do^o,  when  the  right  of  killing  game  or  rabbits  is 
in  the  landlord  by  reservation  or  otherwise,  is  not  within 
the  13th  section,  which  relates  only  to  *'  game,"  neither  does 
such  a  case  appear  to  be  within  the  30th  section,  that 
section  applying  only  in  terms  to  othera  than  tbe  occupirr. 
Such  an  act  by  the  tenant  does  not  appear  to  assume  the 
character  of  a  criminal  offence,  though  it  may  subject  him 
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Satttrday^  Nov.  19« 

REGISTRATION   APPCAt,. 

Sherlock  (appellant)  v.  Steward  (respondent) 
408.  fieeh^dd — Necesary  outgoing. 

Where  the  revising  barrister  finds  that  a  sum  paid 

for  coUecfing  the  rent  is  a  necessary  outgoing^  that 

sum  is  to  be  deducted  Jrom  the  rent^  in  a^'Ctriavting 

tchather  the  claimant  had  a  freehold  of  the   clear 

yearly  value  of  40s.: 

But  (per  Wiliiitms,  J.)  such  deductitm  is  not  gene- 
rally to  be  made  ;  it  being  <UffirvU  to  concave  a  case 
where  such  an  expenditure  is  necessary. 

CASE. 

At  a  ooort  held  by  me  at  Manchester,  on  the  20th 
day  of  Sept  1859,  John  Steward  objected  to 
the  name  of  Joseph  Sherlock,  junior,  being  re- 
tained in  the  Manchester  list  of  voters  for  the 
southern  division  of  the  county  of  Lancaster.  The 
said  Joseph  Sherlock  was  entitled  to  one  undivided 
thirty-fifth  share  in  projierty  in  Bloom-street  and  Rich- 
mond-street, Manchester,  the  gross  rental  of  which  is 
110/.  I4s.  4d,  The  outgoings  for  the  year  ending  on 
the  31st  July  1859  amounted  to  39/.  Ms.  6^, 
without  including  the  sum  of  5/.  hereafter  mentioned, 
leaving  70/.  16ji.  lOci,  or  about  2/.  Os.  6d.  per  share. 
The  property  was  managed  by  one  of  the  owners,  who 
was  allowed  a  commission  of  .5/1  per  annum  for 
receiving  the  rents  and  transmitting  to  each  owner 
his  share,  and  which  sum  being  deducted  from 
70/.  16s.  lOr/.,  left  less  than  405.  per  share.  It 
was  objected  that  the  property  did  not  produce 
a  dear  40<f.  per  share  to  the  several  owners.  I  found 
that  the  allowance  of  such  commission  was,  from  the 
nature  of  the  property,  necessary  for  the  collection  of 
the  rents,  and  I  thought  that  such  allowance  was  a 
charge  reducing  the  clear  yearly  value  of  the  property 
to  each  of  the  owners  to  a  sum  below  40s.,  and  there- 
fore struck  out  the  name  of  the  appellnnt,  and  twenty- 
one  others,  owners  of  shares  in  the  property.  And  as 
the  validity  of  a  considerable  number  of  objections 
determined  by  me  at  such  court  as  aforesaid  depended 
upon  and  was  decided  by  me  upon  the  same  point  of 
law,  and  several  appeals  depend  upon  the  same  decision, 
and  ought  to  be  consolidated,  I  named  Joseph 
Sherlock,  jun.,  to  be  the  appellant,  and  John  Steward 
to  be  the  respondent  in  such  cousolidated  appeal. 

(Signed), 

Welsby  for  the  appellant — The  question  turns  upon 
the  construction  of  8  Hen.  6,  c.  7 ;  10  Hen.  6,  c.  2,  and 
18  Geo.  2,  c.  18.  The  statutes  of  Hen.  6  require  as  a 
qualification  for  an  elector,  that  he  "  shall  have  free- 
hold to  the  value  of  40*.  by  the  year  at  the  least, 
above  all  charges."  He  must  have  that  "  to  expend." 
The  18  Geo.  2,  c.  18,  requires  him  to  have  a  freehold 
estate  "  of  the  dear  yearly  value  of  40s.  over  and 
above  all  rents  and  charges  payable  out  of  or  in  respect 
of  the  same."  The  bL  paid  for  collecting  the  rent  is 
not  to  be  deducted  from  the  sum  divisible  among  the 
several  landlords,  for  the  purpose  of  ascertaining 
whether  they  have  40s.  within  these  statutes,  any  more 
than  the  cost  of  a  dinner  giveu  to  a  tenant,  or  the 
salary  of  a  steward.     The  test  is,  what  the  tenant 

to  a  ciTil  action.  Affaln,  If  in  Bach  a  case  the  tenant  directed 
his  servant  to  kill  rabbi  t«,  then,  as  his  m  outer  would  not  I 
take  it,  be  criminally  liable  if  he  had  killed  them  himself, 
would  hit  servant  bo  in  a  worM  position,  consider.ng  the 
principle  of  the  above  cases  ?  The  itenrant'i  defence  wonld 
be,  not  by  pleading  the  leave  or  licence  of  the  teoHnt— for 
where  the  game  Is  rrsenred  thit  will  not  do ;  bnt  hv  saying. 
**  I  koeir  nothing  as  to  the  reservation  of  the  rabbits;  what 
I  did  was  by  my  master's  exprem  eo>i  mands,  and  as  his 
servant  If  ho  had  done  the  same,  he  wonld  not  have  been 
criminally  liable;  and  I,  acting  ft>r  him,  cannot  be  in  a 
worse  nmit ion  than  he  would  have  been.  My  master  wnd 
myself  may  be  liable  to  a  dvll  aclon,  bnt  there  is  nothing 
In  the  Act  to  make  the  killing  of  rabbitn  by  him,  either 
directly  per  se,  or  throngh  me  as  his  Instmment,  a  criminal 
offsnce." 


wonld  give :  {Hamilton  v.  Ba.^Sy  12  C.B.  631  ;  Askmore 
V.  Aees,  2  C.  B.  31.)  The  parties  here  are  entitled  to 
receive  2/.  Os.  6c/.;  and  it  msJces  no  difference 
that  they  choose  to  give  5/.  to  one  of  their  ntmiber  to 
save  them  the  trouble  of  collecting  the  rent  themselves. 
Property  which  might  be  let  for  building  land  for  IbL 
a  year,  but  has  not  been  let,  gives  a  vote :  (As&mry  v. 
Henderson^  15  C.  B.  251.) 

Monky  Q.C.  for  the  respondttnt — I  do  not  propose  to 
argue  that  this  is  a  charge.  I  say  this  amount  of  5/. 
paid  for  collecting  the  rent  lessens  the  value  just  as 
repairs  do.  The  neceswty  for  such  a  payment  is  ap- 
parent. No  one  would  occupy  property  to  be  divided  in 
this  way  among  a  variety  of  landlords,  unless  there 
was  one  person  appointed  to  collect  and  divide  it.  But 
the  revising  barrister  has  found  that  the  payment  was 
necessary,  and  it  must,  therefore,  now  be  assumed  to 
be  so.  (He  dted  Moorhouse,  app.,  v.  Gilbertsony 
14  C.  B.  207.) 

W€M>y  in  reply. — The  necessity  pointed  to  in  the 
case  only  means  the  reasonable  state  of  things. 

Erle,  C.J.—  I  am  of  opinion  that  the  revising  bar- 
rister was  correct ;  that  is  to  say,  my  judgment  concurs 
with  his  by  reason  of  the  fact  stated  by  him,  that  the 
allowance  of  this  commission  was,  from  the  nature  of 
the  property,  necessary  for  the  collection  of  the  rents. 
The  qualification  claimed  by  the  voter  upon  this  oc- 
casion is  by  the  statutes  which  have  been  referred  to, 
and  he  alleges  that  he  has  got  a  freehold  tenement  "  of 
the  value  of  40s.  by  the  year,  above  all  charges,** 
which  the  statutes  8  Hen.  6,  c.  7,  and  10  Hen.  6,  c  2, 
require.  In  those  statutes  more  than  once  it  is  stated 
that  the  elector  must  have  ^'  a  freehold  of  the 
value  of  40»."  out  of  which  he  "  may  expend  40s.  by 
the  year."  Now  the  clear  yearly  value  of  4 Of.  is  what 
we  are  to  look  to ;  and  it  is  found  by  the  r  vising  bar- 
rister that  the  owner  of  this  property  could  not  obtun 
40s.  required  by  the  statute  without  the  necessary  ex- 
penditure of  fil.  for  the  obtaining  of  the  total  rent,  of 
which  his  aliquot  part  was  40«.  If  it  was  a  necessary 
outgoing,  he  has  not  40s.  Mr.  Welsby,  in  his  argu- 
ment, has  dealt  with  the  nature  of  this  outgoing  with 
an  entire  disregard  of  those  words— of  its  being  an 
outgoing  necessary  for  the  owner  of  the  property.  The 
illnstration  Mr.  Welsby  has  put,  of  a  landlord  choodng 
at  his  option  to  give  a  dinner  to  his  tenant,  or  of  a 
landlord  choosing  at  his  option  to  employ  a  steward,  to 
save  himself  the  trouble,  are  both  of  them  occasions 
where  the  expense  would  not  be  necessary  for  the  ob- 
taining the  money,  but  would  be  an  optional  expendi- 
ture, and  the  landlord,  in  the  case  pnt  by  him,  would 
not  only  have  "  to  expend "  40s.  by  the  year,  but  it 
would  be  at  his  option  either  to  give  a  dinner  to  th« 
tenant,  or  employ  the  steward  or  not,  according  to  his 
pleasure.  But  the  revising  barrister  having  fotmd  here 
that  the  expenditure  in  question  of  5/.  was  necessary 
for  the  collection  of  the  rent,  I  consider  the  party  who 
recdved  the  40«.  minus  the  aliquot  part  of  5lj  which 
the  revising  barrister  has  found  reduced  it  below  40s., 
not  to  have  had  a  freehold  of  the  value  of  40s.,  whereof 
he  might  expend  40s.  by  the  year. 

Wiu^iAacs,  J. — I  am  of  the  same  opinion.  I  think 
we  are  bound  by  the  finding  of  the  revising  barrister, 
which,  I  take  it,  amounts  to  this,  that  the  property  is 
not  of  the  value  of  40«.  There  may  be  cases  where 
the  actual  rmital  represents  the  actual  value,  but  it  is 
not  always  so.  Here  is  a  case  with  the  fact  found  that 
the  rental  does  not  represent  the  value,  because  you 
must  necessarily,  according  to  the  statement  here,  de- 
duct from  the  rental  so  much  as  to  reduce  it  below 
40s.  I  certainly  have  some  difiiculty  in  concdving  a 
case  where  that  can  be ;  but,  as  I  cannot  say  it  is  impos*- 
sible  and  cannot  be  so,  we  are  bound  by  the  statement 
as  found  by  the  revising  barrister.  I  protest  against 
its  bdng  supposed  that  in  my  opinion  collection  ex- 
penses, generally  speaking,  go  in  diminution  of  the 
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nmtaL  A  man  may  collect  the  rent  for  himself  if  he 
pjpaaee,  and  can  do  so.  The  rental  represents  the 
value,  and  that  cannot  vary  becauM  a  man  chooses  to 
8«re  himself  the  trouble  of  collecting  it  and  pay  for  it ; 
that  will  not  diminish  the  value;  that  is  an  ex- 
pense which  is  incurred  to  save  trouble ;  it  is  an  expense 
innirred  to  save  the  annoyance  a  man  would  have,  and 
it  would  be  no  nacewary  expenditure. 

Crowdes,  J. — I  am  of  the  same  opinion.  I  think 
tbe  xievi&ng  barrister  has  come  to  the  right  conclusion 
upon  the  premises.  The  only  way  in  which  it  is  argued 
by  Mr.  Welsby  that  he  is  wrong,  is  by  showing  the  facts 
ai  stated  are  wrong,  because  he  has  told  us  that  it  was 
quits  Tolnntary  on  the  part  of  the  claimant  to  pay  the 
camjnission.  The  revising  barrister  says  it  is  absolutely 
neceaaary.  Now,  if  he  had  said  it  was  voluntary  or  a 
mere  charge  in  the  shape  of  a  commission,  I  am  clearly 
of  opinion  it  would  not  go  in  reduction  of  the  rental; 
bat,  as  he  has  said  it  is  absolutely  necessary,  I  can 
vnderstand  there  may  be  cases  of  the  very  nature  of 
tiuB  where  such  a  charge  would  be  necessary.  Ue  says 
the  nature  of  the  property  is  such  as  to  make  it 
neceasafy,  and,  as  he  has  not  given  us  any  other  facts, 
I  *m  bound  to  come  to  the  conclusion  that  the  fact  is 
that  it  is  neoe»ary,  and  that  it  goes  necessarily  in 
radaction  of  the  rental,  and  tliat  the  party  could  not 
obtain  40s,  by  the  year  for  the  purpose  of  the  fran- 
dbise.(a} 


CBOWH  OASES  BESEBVED. 

Beported  by  Jomr  Thokfson,  Esq.,  Barrister-at-Law. 

S:turdaf^j  Nov,  19. 
(Before  Poltx>ck,  G.B.,  Williams  and  Crowder, 
JJ^  Cha^'nbll.  B.  and  Hill,  J.) 
Beo.  v.  Cuaru/tte  Adams. 
Falte  pr6leno6» — Guiltif  knowUdge — KoU  of  bank 
tckidi  had  stopped  payment. 
The  prisoner  tendered  a  five-pound  note  of  a  bank 
vhkk  had  stopped  payment^  and  obtained  change  to 
tke  full  amount.     At  the  cltse  oj"  the  prosecution  it 
was  objected  on  the  part  of  the  prisoner  that  there 
weu  no  proof  of  the  aUegaiion  in  the  indictment  that 
tk€  note  vxu  not  good^  or  of  the  value  of  5/.,  or  of 
any  value^     Tke  chainnan  told  the  Juiy   that  he 
thought  iktre  teas  som    evidence  from  ichich  they 
might  infer  that  the  note  was  not  of  any  value.   The 
Jury  found  tke  prisoner  guilty : 
Seldj   that  tke  questum  vxu  not  properly  left  to  tfie 
jury ;  tkai  tke  question  qf  value  woe  an  iinmaierial 
one^   and   that   simply   producing    the    note    and 
leaving  it  to  tell  Ua  own  stttry  did  not  constitute  a 
falsi  pretenee^  and  tkai  tkerefore    tke   conviction 
could  not  be  sustained. 

Chaiiotte  Evans  was  indicted  at  the  Michaelmas 
Quarter  Sesaons  1 859  for  the  county  of  Glamorgan,  for 
falsely  pretending  that  a  piece  of  paper  was  a  bank 
note  thai  current,  good  and  of  the  value  of  live  pounds, 
bj  which  false  pretence  she  did  unlawfully  obtain  from 
one  Maiy  Miles  certain  money  with  intent  to  defraud ; 
whereas,  in  fact,  the  said  pi«ce  of  paper  was  not  a  bank- 
note then  current,  or  good,  or  of  the  value  of  five 

(a)  This  Is  a  very  inexplicsibie  decision.  Tlie  annual 
value  of  property  la  what  a  tenani  will  give  fur  it,  aniens 
there  are  aooie  epecial  clrcumstiinces  affecting  the  rent  in 
the  particolmr  ea^.  Bat  the  tenant  does  not  give  more  or 
Vbss  acoordinffly  as  the  landlord  collects  the  rent  peraon:iliy 
<wby  an  «geaL  If  the  Undlord  employs  an  agent  to  save 
himself  troobte,  the  oonnnl^slon  paid  to  that  agent  is  not 
]»mpei1y  a  deduction  frohi  the  rent  Itself,  It  can  never  be 
a  neceaaary  expendltore,  that  Is  to  say,  an  expenditure  at- 
tactiing  to  the  propert)  like  repairs  und  taies;  it  is  simply 
a  landlord's  luxury,  like  u  servant  or  a  horta.  Suppose  the 
landlord  to  be  lame,  and  it  was  necessary  to  hire  a  horse  to 
ride  to  receive  his  rent— would  the  hire  of  the  hor»ebea 
deduction  from  the  valao  of  the  property?  Wherefore 
should  the  eort  of  the  employment  (if  an  agent  to  collect  the 
rent  be  other  than  tlie  cost  o(  a  lioi  ae  to  enable  the  owner  to 
eoUectitforblmscif? 


pounds,  or  of  any  value  whatever,  as  the  said  Charlotte 
Evans  at  that  time  well  knew. 

It  appeared  in  evidence  that  the  prisoner  on  the  20th 
July  1859  tendered  to  one  Sarah  Thomas  a  piece  of 
paper  purporting  to  be  a  five-pound  note  of  the  New- 
port Old  Bank,  and  obtained  change  to  the  full  amount 
of  five  poimds.  There  was  no  question  as  to  the 
identity  of  the  note  or  of  the  prisoner ;  but  to  prove 
the  allegation  in  the  indictment  that  the  said  note  was 
of  no  value,  Mr.  John  Parry  Morgan  was  called,  who 
stated  that  he  was  now  cashier  of  the  West  of  England 
Bank  at  Cardiff';  that  he  remembered  the  Newport  Old 
Bank ;  that  that  bank  does  not  now  exist ;  that  he  saw 
the  doors  of  it  shut ;  that  it  was  a  private  bank,  and 
paid  a  dividend  of  two  shillings  and  fourpence  in  the 
poimd  in  the  year  1852  or  1853  ;  that  he  knows  New- 
port, which  was  the  place  where  the  bank  named  in 
this  note  transacted  its  btisiness,  and  that  there  is  no 
such  bank  to  which  it  could  be  presented. 

It  was  also  proved  by  David  Jones,  who  was  one  ot 
the  several  parties  to  whom  this  note  was  transfeiTed  for 
value  after  it  was  changed  for  the  prisoner,  that  he 
went  to  a  bank  in  Merthyr  Tydvil,  and  there  tendered 
it,  but  did  not  get  change  for  it. 

It  was  objected  on  behalf  of  the  prisoner  that  the 
above  was  not  sufficient  evidence  to  go  to  the  jury 
in  support  of  the  allegation  that  the  note  was  not 
good,  or  of  the  valui  of  tiv.;  pounds,  or  of  any  value 
whatever. 

I  overruled  the  objection,  and  told  the  jury  that  I 
thought  there  was  some  evidence  from  wluch  they 
might  infer,  if  they  thought  fit,  that  the  note  was  not 
of  any  value,  and  read  to  them  Uie  evidence  of  the 
witnesses  above  referred  to  verbatim. 

The  prisoner  was  convicted,  and  sentenced  to  four 
months'  imprisonment  with  hard  labour,  subject  to  a 
case  for  the  opinion  of  the  couii;  above,  as  to  whether 
there  was  sutficient  evidence  before  the  jiuy  to  sustain 
the  allegations  in  the  indictment  as  above  stated. 

John  Coke  Fowler,  Vice-Chairman  and 
Stipendiary  Magistrate. 

H.  Giffard  for  the  prisoner. — The  conviction  cannot 
be  supported.  The  case  of  Heg.  v.  WiUiams,  7  Cox 
Crim.  Cos.  351,  is  in  point.  There  the  prisoner  was 
indicted  for  falsely  pretending,  that  a  certain  promissory 
note  of  the  Newport  Old  Bank  was  a  good  and  valid 
note  (he  well  knowing  that  the  said  bank  had  long 
before  stopped  payment) ;  and  the  evidence  was,  that 
the  prisoner  was  drinking  in  a  public-house,  and  said 
that  he  would  pay  for  a  gallon  of  beer,  if  any  one  would 
change  a  bL  note  for  him ;  that  the  prosecutor  handed 
over  5/.  in  exchange  for  the  note,  which  the  prisoner 
assured  him  was  a  good  one ;  that  the  prisoner,  on 
being  taken  into  custody,  said  that  he  had  taken  the 
note  at  Abergavenny,  and  had  afterwards  heard  that 
the  bank  had  stopped,  and  that  the  bank  stopped  pay- 
ment in  Oct.  1851.  Upon  this  evidence  Martin, 
B.,  after  consulting  Bramwell,  B.,  ruled  that  the  pri- 
soner could  not  be  convicted,  observing  that  the  estate 
might  pay  twenty  shiUings  in  the  pocuid.  So  also  in 
the  present  case,  there  was  no  evidence  to  show  that 
the  note  was  of  no  value. 

Pollock,  C.B. — I  am  of  opinion  that  the  con- 
%iction  is  bad.  The  question  seems  to  have  gone  to 
the  jiuy  with  the  direction  that  there  was  evidence  on 
which  they  might  find  that  the  note  was  of  no  value. 
Very  likely  the  case  might  have  been  so  put  to  the  jury 
Bjs  to  sustain  a  conviction ;  but,  as  the  matter  now 
oomes  before  tia,  tlie  conviction  cannot  be  supported. 
As  my  brother  Crowder,  J.  has  suggested,  if  the  pri^ 
soner  had  represented  the  note  to  i>e  of  the  value  of 
5/^,  she  might  have  been  guilty  of  false  pretences; 
but  by  simply  producing  the  note  and  letting  it  tell  ita 
own  story,  she  is  not.  The  conviction  must  Uu  refore 
be  quashed. 

Williams,  J.— I  am  of  the  same  opinion.     A?  th* 
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case  is  submitted  to  na,  1  think  that  the  conviction  was 
not  right.  I  wish  to  guard  mjrself,  however,  fiom 
being  supposed  to  intimate  that  there  may  not  be  an 
indictment  for  false  pretenceSf  which  might  be  snp- 
ported  by  proving,  that  the  party  charged  had  induci'd 
the  prosecutor  to  believe  that  the  note  was  the  note 
of  a  bank  open  and  solvent,  when  the  bank  had,  in 
fact,  stopped  payment. 

Crowueb,  J. — I  also  think  tluit  it  does  not  appear 
from  the  case  before  us  that  the  question  was  properly 
left  to  the  jury.  It  was  an  immaterial  question  for  the 
jury  to  determine  whether  the  note  was  of  any  value, 
and  to  tell  them  that  there  was  evidence  from  which 
they  might  infer  that  it  was  of  no  value,  it  is  quite 
suiiicient  to  sustain  the  charge  of  false  pretences  if  a 
person  presents  the  note  of  a  bank  which  has  stopped 
payment,  as  a  current  note,  though  thci-e  may  be  a 
dividend  afterwards  and  a  great  portion  of  the  value 
paid. 

Channkll,  B. — I  also  think  that  this  conviction  can- 
not be  sustained.  The  evidence  is  not  very  clearly 
stated.  I  agree  that  another  and  different  question 
might  have  been  put  to  the  jury,  but  upon  the  evidence 
as  stated  to  us  the  conviction  cannot  be  supported. 

HiLX.,  J.  concurred.  Conviction  quashed. 


COUBT  OF  aiTEEN'S  BENCH. 

Reported  bj-  Joiix  Thompsox,  T.  W.  {^aundkrs,  and  G.  J.  B. 
Hkbtslrt,  Esqra.,  Uarrlsten-at-LHW. 


Saturday,  Nov.  19. 
AsHMORE  (appellant)  v.  Horton  (respondent). 
Under  the  4  Geo.  4.  c.  34,  «.  3,  it  is  a  lawful  excuse 
for  a  ser/cuit  not  entering  into  the  service  of  his 
master,  that  he  was  at  the  time  in  the  service  of 
another  master  whom  he  could  not  leave  without 
being  gu'dty  of  an  offence  under  the  Act. 
A.  in  October  contracted  witft  B.,  in  wriUng,  to  enter  his 
service  and  serve  him  fur  Jive  years,     lie  was  at 
ihcU  time  in  the  service  of  C.  under  a  written  engage- 
ment entered  into  in  the  July  prevuiusly  for  foe 
years*  service.      Being  convicted  under  the  above 
eftactment  for  not  entering  into  the  service  ofB.  pur- 
suant to  fus  written  contract : 
Held,  that  h'»s  being  at  the  time  in  such  service  of 
C,  as  aforesaid  tons  an  answer,  and  that  t/te  con- 
viction was  wrong. 

This  was  a  case  stated  under  the  20  &  21  Vict  c. 
43,  upon  a  conWction  by  justices  of  the  appeUimt, 
under  the  4  Geo.  4,  c.  34,  s.  3,  for  not  entering  into  his 
service  according  to  Ins  written  agreement,  whereupon 
he  was  sentenced  to  be  imprisoned  and  kept  to  hard 
labour  for  fourteen  days. 

It  appeared  that,  on  the  15th  May  1858  the 
appellant  entered  into  the  following  written  agree- 
ment :— 

"Smethwick,  15th  May  1858. 
"  I,  the  undersigned,  hereby  engage  and  agree  to 
work  for  and  serve  MessideuRS  Joshua  and  William 
Horton,  in  the  trade  of  boiler  and  gasholder  making, 
in  every  branch  or  part  they  may  think  proper  to  em- 
ploy me  in,  for  the  term  of  five  years,  at  the  weekly 
wages  of  thirty  shillings  for  the  lirst  and  second 
years,  and  thirty-two  shillings  for  the  third,  fourth 
and  fifth  years.  As  witne.'ts  my  hand  this  1 5tb  day 
of  May  1858. 

"  William  Asii&iorr, 
"Joshua  and  William  Horton." 
This  agreement  not  having  been  signed  by  Joshua 
and  William  Horton  at  the  time,  was  not  then  acted 
upon,  but  on  the  15th  Oct.  in  the  same  year  a  second 
memonindum  in  writing  was  signed  by  all  parties,  being 
written  on  the  face  of  the  first  agreement,  and  the  ap- 
pellant (Ashmore)  thereupon  received  from  Joshua 
Horton  tlie  sum  of  9/.  for  the  pivpose  of  defraying  his 
travelling  expenses  to  Dundee,  where  his  sei-vices  were 


required  by  Joshua  and  William  Horton.  This  mon^ 
was  on  the  following  day  repaid  by  the  appellant,  who 
then  stAted,  as  a  reason  for  it,  that  one  Thomas  Pigott, 
by  whom  the  appellant  was  then  employed,  insisted  on 
his  continuing  in  his  service.  The  second  agreement 
with  the  Uortons  was  in  these  words: — 

"  We  the  undersigned,  Joshua  and  William  Horton, 
agree  with  the  undersigned  W^illiam  Ashmore  to  hire 
him  from  this  day  for  five  years  on  the  terms  and  ood- 
ditions  of  the  written  document.  And  I,  William 
Ashmore,  also  agree  to  the  same.  Dated  this  15tii 
day  of  Oct.  1858. 

"Joshua  and  Wiluam  Hortox, 
"  William  Ashmore." 

It  fiurther  appeared  that  the  said  appellant  did  not 
enter  into  the  ser\'ice  pursuant  to  the  last  agreement, 
but  continued  in  the  service  of  the  said  Thomas  Hgott, 
by  whom  he  had  been  theretofore  employed  for  many 
years,  being  at  the  time  of  enterirrg  into  the  agreement 
of  the  1 5Ui  Oct.  1 858  in  such  employment,  under  a 
written  agreement  dated  the  5th  July  1858,  for  the 
term  of  five  years. 

Lush,  Q.C.  (^O'Brien  with  him)  now  appeared  for 
the  respondent,  and  contended  that  the  conviction  was 
good.  Here  was  a  hiring  for  five  years  from  the  1 5th 
Oct.  under  a  valid  agreement,  and  every  incident 
exists  to  bring  the  appellant  within  the  statute. 
[CocKBURN,  C.J. — Your  civil  rights  are  no  doubt 
untouched,  but  here  he  is  charged  with  a  criminal 
offence.  He  could  not  go  into  the  employment,  for  he 
was  under  a  binding  engagement  with  another  person. 
Had  he  left  that  person  he  would  have^  been  liable  to 
have  been  proceeded  against  at  his  instance.  Black- 
BURX,  J. — He  could  not  have  entered  into  Horton*s 
service  without  violating  his  contract  with  Pigott.] 
This  would  be  enabling  a  person  to  take  advantage  of 
his  own  wrong.  [Cockburn,  C.J. — I  think  he  has  a 
lawful  excuse  when  he  says  he  cannot  enter  into  the 
service  without  committing  an  oflence.  Wiohtmax,  J. 
— That  is  to  say,  I  have  a  lawf.  1  excuse,  inasmuch  aa 
I  must  commit  an  unlawful  act  if  I  go  into  the  ser- 
vice.] Every  word  of  the  statute  is  satisfied.  An 
action  for  the  breach  of  contract  would  be  no  remedy 
in  such  a  case ;  the  statute  intended  a  criminal  pro- 
ceeding in  such  a  case  as  a  substitute  for  a  civil  one. 
[Blackburn,  J. — If  the  statute  had  said,  "We  impose 
a  penalty  upon  a  man  for  entering  into  a  contrmct 
which  he  caimot  fulHl,"  that  would  have  been  another 
thing ;  but  that  is  not  so.  Cockbdrn,  C  J. — If  he 
had  left  Pigott,  and  had  entered  into  the  service  of 
Horton,  then  he  would  have  been  liable  for  leaving 
Pigott's  employment.] 

WiUs,  for  the  appellant,  contended  that  the  convic- 
tion was  bad.  In  Re  Turner,  9  Q.  B.  80,  it  was  held 
that  it  must  appear  that  the  act  of  the  servant  must 
be  without  lawful  excuse.  So  also  Re  Geswood,  2  EU 
&  Bl.  952.  Here  his  excuse  is,  he  cannot  lawfull} 
enter  into  the  service — it  is  the  same  as  though  he 
were  in  prison.  If  he  is  liable  under  the  Act,  he  will 
be  liable  to  be  imprisoned  for  the  whole  five  years,  since 
the  contract  will  endure  for  that  period,  and  so,  were  he 
to  have  entoi*ed  the  service,  his  master  Pigott  might 
proceed  against  him  under  this  statute ;  so  tluit,  which- 
ever service  he  should  be  in,  he  could  never  escape  im- 
prisonniynt  under  the  Act.  [Blackburn,  J. — ^And, 
indeed,  if  Horton  had  taken  him  into  his  service,  he 
might  probably  have  been  himself  sued  for  harbouring 
Pigott's  scrvimt.]  {Ex  parte  Baker,  2  Hur.  &  Nor. 
219.) 

Luifh  in  reply. — The  object  of  the  statute  is  to 
puni.sh  by  imprisonment  persons  who  cannot  pay 
d:mi2iges — it  makes  it  a  criminal  act  to  violate  a  civil 
contract. 

Cockburn,  C.J.  —  This  conviction  must  be  re- 
versed. It  appears  that  tliis  man  having  entered 
into   a    binding    contract    with    a    master  which   is 
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still  subsisting,  be  enters  into  another  with  another 
pertson.  Now  this  second  contract  is  a  valid  one 
npon  its  face,  and  it  is  for  a  breach  in  not  en- 
tering into  the  service  in  pursuance  of  it  that 
thede  proceedings  are  taken.  But  I  think  that  he  is 
not  within  the  Act,  and  for  this  reason.  The  Act  does 
not  make  it  an  otlenoe  to  make  a  contract  which  he  is 
not  In  a  situation  to  perform.  It  seems  to  mo  that, 
when  it  is  impossible  for  him  to  fulhi  the  contract, 
exeept  by  the  breach  of  another  contruct,  the  penalty 
of  the  Act  does  not  attach.  The  penalty  is  incurred 
where  he  omits  to  enter  the  service  without  lawful 
excuse.  The  question  here  is— is  there  a  lawful 
excuse  ?  I  Uunk  that  there  is  a  lawful  excuse  when 
be  a%jA,  ^  I  cannot  ent4.'r  into  the  service  without  doing  a 
criminal  act.'*  It  may  be  that  this  is  no  excuse  against 
a  civil  action.  Suppose  a  man  were  to  enter  into  a 
coDtiiact  to  do  some  work  prohibited  by  the  Legislature. 
That  would  be  an  answer  under  tins  statute.  He 
might  say,  "  My  tirst  duty  is  to  obey  the  law."  Here  he 
could  not  enter  into  the  second  contract  without  break- 
ing bis  first  contract.  I  think,  therefore,  that  the 
conviction  cannot  be  sustained. 

WiGiiTMAK,  J. — I  at  tirst  entertained  some  doubt, 
as  the  appellant  is  clearly  within  the  words  of  the 
4  Geo.  4.  The  words,  taken  as  they  stand,  certainly 
bring  the  appellant  within  the  Act.  But  it  has  from 
an  eariy  period  after  the  statute  been  held  that  the 
mere  act  of  not  entering  into  the  service  is  not 
mffident — it  must  be  not  entering  into  the  service  with- 
out aome  lawful  excuse;  and  indeed  this  must 
abriously  be  so,  for  he  might  be  bodily  disabled  from 
entering  into  the  service.  Then,  how  stands  the  case 
with  the  appellant  ?  Has  he  a  lawful  excuse  ?  Now 
it  seems  he  bad  propo«ed  to  enter  into  a  contract 
in  May,  but  before  he  entered  into  a  valid  one,  in 
Octobor,  he  had  entered  into  a  contract  and  served  with 
Mr.  i'igott.  It  seems  to  me  that  the  statute  did  not 
contemplate  such  a  case  as  this,  for  the  consequence 
might  be  that  he  would  be  liable  to  each  master. 
Hia  excuse  is,  that  he  could  not  enter  into  the 
contract,  aa  he  wonld  subject  himself  to  penal 
oonaequenoes  at  the  instance  of  Mr.  Pigutt.  Is  this  a 
lawful  excuse  7  I  think  it  is.  It  is  not  the  question 
whether  Mr.  Horton  has  any  remedy,  but  whether  the 
appellant  is  liable  under  this  Act.  I  think  he  had 
lawful  grounds  for  not  entering  into  the  sendee. 

Blackbukn,  J. — I  am  of  the  same  opinion.  The 
appellant  certainly  comes  within  the  literal  meaning  of 
the  words  of  the  statute  *,  but  then  the  statute  means, 
not  entering  into  the  service  without  lawful  excuse.  The 
appellant  says,  "  True,  I  have  entered  into  the  con- 
tract, but  1  had  previously  entered  into  another  con- 
tract, and  if  I  riolate  that,  I  shall  be  liable  to  criminal 
consequences."  The  Legi!»lature  has  not  made  it  an 
offence  to  enter  into  a  contract  which  he  is  not  in  a 
■itnarion  to  fulfil.(a)      Judgineivt  for  the  uppeUcuU, 


Nov.  19. 

Walkeb  (appellant)  v,  Evans  (respondent). 

Steam-tug  plyif^  betioeta  London-bridge  and  the  Nore- 

<«)  This  case  should  be  read  with  reference  to  that  of 
Ridtr  V.  Wood  (ante,  p.  4),  which  determined  that  a  servant 
leaving  bis  employment  under  a  bond/tde  belief  that  he  bad 
a  Tight  to  do  90,  Is  not  sabject  to  the  penaltj,  even  altbouffh  In 
polni  of  fltet  he  had  no  aaeh  right  to  qait  his  employer.  That 
Ciae  alao  determines  a  point  which  it  is  of  great  importanee 
that  Juatioes  and  their  Irgsl  advisers  should  note,  as  Its  appli- 
eatlon  is  so  wide  that  it  may  arise  In  ail  cases  of  summary 
eonvlctlon.  It  Is  this;  that  there  must  be  the  goiity  know- 
ledge and  latent  that  is  the  essence  of  all  criminal  charges,  of 
which  nature  are  summary  cooTlctiona  They  are  punish- 
meats  for  offences,  and  the  rules  recognised  In  the  admi- 
Btstradon  of  the  ertminal  law  most  be  applied  In  the  hearing 
of  them.  Bat  Justices  should  also  obaarve  that  It  Is  not 
aeeeaaary  that  the  wrongful  MaM  should  be  positively 
proved  In  aU  cases;  It  may  be,  and  ought  to  be,  presumed 
from  the  act  itself ;  but  it  Is  open  to  the  defendant  to  shov 
hf  dtnet  evKtooee.  or  by  reasonable  Inference  firom  the  facts 
of  Ibe  easa^  that  In  point  of  fact  no  soeh  in  tent  ezkttd. 


light  Ttot  coitsummg  its  own  smoke — Conviction — 16 
4  17  \kt,  c.  128-19  <f  20  Vict.  c.  107. 
A  steam-tug  which  plies  oh  the  river   Thames^  a$id  in 
towing  vessels  up  avd  down  the  river  between  Lon- 
don-bridge and  the  Xore-lighl,  is  witliin  the  meaning 
of  sect.  1  o/*^  19  (j-  20  VicL  c.  107,  which  appUtis 
to  ''  steam-vessels  plying  to  and  fro  between  London- 
bridge  and  any  place  on  the  river  Thames  to  the 
westward  of  the  Nore-light^^'*  and  s/tovld  therefore  be 
constructed  so  as  to  consume  its  own  smoke. 
This  was  a  case  stated  upon  a  conviction  of  the  ap- 
pellant for  using  a  steam-tug  on  the  river  Thames 
between  London-bridge  and  the  Kore-light,  which  is 
not  constructed  so  as  to  consume  its  own  smoke. 

By  the  16  &  17  Vict.  c.  128,  s.  2,  it  is  enacted,  that 
every  steam-en^ne  used  in  the  working  of  any  steam- 
vessel  on  the  river  Thames  above  London-bridge  shall 
be  constructed  so  as  to  consume  the  smoke  arising  from 
such  engine  and  furnace,  under  a  penalty  of  5/.  And 
by  the  19  &  20  Vict.  c.  107,  s  1,  it  is  enacted  that  all 
steam-vessels  plying  to  and  fro  between  London-bridge 
and  any  place  on  the  river  Thames  to  the  westward  of 
the  Nore-light,  shall  be  subject  to  the  provisions  of  the 
first-mentioned  Act  relating  to  steam-vessels  above 
London-bridge. 

It  appeared  that  the  vessel  in  question  was  a  steam- 
tug  called  the  Tarn  O'Shanter,  and  plied  on  the  river 
Thames  below  London-bridge  snd  the  Nore-light,  but 
not  plying  to  any  place  in  particular  on  the  river,  its 
engagement  being  to  tow  up  or  down  the  river  such 
vessels  as  might  require  its  services. 

Hotack  appeared  in  support  of  the  conviction,  bnt 
the  Court  called  upon  the  appellants  to  support  their 
appeal. 

Sir  F.  Kelly,  Q.G.  {Sleigh  with  him)  argued  that  the 
vessel  in  question  was  not  within  the  terms  of  the  Act, 
which  applies  only  to  vessels  phing  "  to  and  fro  "  to 
certain  places  between  London-bridge  and  the  Nore- 
light,  and  not  to  a  steam-tug,  which  plies  between  no 
places,  but  is  engaged  as  it  is  wanted  to  tow  vessels  np 
and  down  the  river. 

CocKBURX,  C.J. — We  are  all  agreed  that  the  ease 
is  within  the  statute.  The  statute  makes  a  distinction 
between  sea-going  vessels  and  those  which  ply  between 
London-bridge  and  any  place  on  the  river  Thames  to 
the  westward  of  the  Nore-light.  The  Legislature  has 
not  thought  proper  to  impose  the  condition  upon  sea- 
going vessels.  But  the  question  is,  whether  or  not  thia 
steam-vessel  is  within  thu  enactment.  It  is  said  that 
it  is  not  at  present  plying  to  and  fro  between  London- 
bridge  or  any  place  on  the  river  Thames  to  the  west- 
ward of  the  Nore-light ;  bnt  she  is  equally  within  the 
mischief  and  the  prorisions  of  the  statute  by  plying,  in 
fact,  on  the  river  within  those  limits.  I  thiiJc  tliat, 
when  she  is  employed  between  London-bridge  and  the 
Nore-light,  she  is  within  the  meaning  of  the  Act 

WioHTMAN,  J. — The  Act  is  not  limited  to  a  vessel 
plying  between  two  definite  places. 

Hill,  J. — The  case  finds  that  the  vessel,  for  the 
most  part,  is  employed  on  the  river  Thames  westward 
of  the  Nore-light  It  cannot  be  sticoessfully  contended 
that  the  vessel  must  actually  start  from  and  go  to  some 
particular  place  on  the  river  Thames ;  for,  if  so,  if  a 
vessel  did  not  actually  come  to  London-bridge,  it  wonld 
not  be  within  the  statute.  The  real  construction  of  the 
statute  is,  every  vessel  plying  between  the  limits  of 
London-bridge  and  the  Nore-light 

Judgment  for  the  respondent. 


Monday,  Nov.  21. 

WooDHOusB  V.  Wood  and  anothkb. 

Appeal  from  decision  of  justices — 20  ^21  Viet. 

c.  43,  s.  2. 
A.  was  convicted  by  certain  justices  on  23ref  Aug., 
and  gave  notice  to  them  of  his  intention  to  appeal,  and 
called  upon  them  to  state  and  sign  a  ease  under 
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20  <f  21  Vict.  c.  43,  #.  2.  TAe  (^k  o/the  Justices 
forwardsd  to  respondents^  (MorMyt  the  draft  case^ 
and  it  was  returned  by  them  on  the  5<A  Sept.  The 
appeal  was  set  down  for  hearing,  and  the  clerk  oj 
the  ju^ices  forwarded  the  case,  signed,  to  the  attorney 
for  the  appfUatit  on  the  7th  SepL  Respondents' 
attorneys  had  received  no  notice  of  the  appeal  from 
the  appellant  or  his  attorney  until  early  in  Notftm- 
ber : 
Held,  that  t/te  provision  in  the  above  section,  that  the 
appelant  shall  itithin  three  days  c^r  receiving  the 
case,  transmit  the  same  to  the  court,  first  giving 
notice  in  writing  of  such  appeal,  with  a  copy  of  the 
case,  to  the  other  party,  is  a  condition  prece^Jent 
to  the  right  of  appetU,  and  that  where  such  pro- 
vision is  not  cony^lied  with  the  court  has  no  Juris- 
diction 

Major  Cooke  showed  cause  against  a  rule  calling  on 
the  appellant  Joseph  Woodhouso  to  show  cansu  why 
this  appeal  should  not  he  struck  out  of  the  Crown 
paper,  on  the  ground  that  the  provisions  of  the  statute 
20  &  21  Vict,  c  43,  s.  2,  hod  not  been  complied  with. 
It  appeared  from  the  a£da\'its  that  on  the  23rd 
Aug.  last  the  appellant  was  convicted  by  certain  jus- 
tices for  the  county  of  Flint  for  absenting  himself  from 
the  service  of  the  respondents  without  leave,  or  without 
giving  them  notice,  and  the  sppellant  gave  notice  to 
the  said  justices  of  his  intention  to  appeal,  and  re- 
quired them  to  state  and  sign  a  case  pursuant  to  the 
above-named  statute.  That  the  derk  of  the  justices  sub- 
sequently forwarded  to  respondents'  attorneys  the  draft 
of  the  case,  and  that  it  was  returned  by  them  on  the 
5th  Sept.  The  appeal  was  set  do^n  for  hearing,  and 
the  clerk  of  the  justices  forwarded  the  case,  signed  by 
the  justices,  to  the  attorney  for  the  appellant  on  the  7th 
Sept  Respondents'  attorneys  had  received  no  notice 
of  the  appieal  from  appellant,  or  his  attorney,  until 
early  in  Uie  present  month.  The  2nd  section  of  the 
Act  says,  tiiat  either  party  dlssatisiied  may  apply 
within  three  days  to  the  justices  to  state  a  case,  and 
such  party  **  shall  within  three  days  after  receiving 
such  case,  transmit  the  same  to  the  court,  first  giving 
notice  in  writing,  with  a  copy  of  the  case,  to  the  other 
party."  The  words  are  directory  only,  and  this  is  only 
a  question  of  practice,  which  may  be  altered  by  the 
court  under  the  1 1th  section.  In  Syred  v.  Carruthers, 
27  L.  J.  273,  M.  C,  Lord  Campbell  held  service  on  an 
attorney  instead  of  service  on  the  party  sufficient,  but 
that  notice  served  on  respondent  afterwards  was  not 
Buffident  If  the  Act  had  intended  to  have  excluded 
an  appeal  in  case  notice  and  a  copy  of  the  case  have  not 
been  delivered  within  three  days,  it  would  have  been 
more  dearly  so  expressed.  He  referred  to  8  &  9  Vict 
c.  10;  7  &  8  Vict  c  101,  s.  4;  4  Geo.  4,  c  95, 
B.  87;  4  &  5  VTdl.  4,  c.  76,  s.  81;  13  &  14  Vict 
c  61,  s.  14,  in  support  of  this  view.  In  Evans  v. 
Mathews,  26  L.  J.  166,  Q.  B.,  the  notice  and  grounds 
of  appeal  had  to  be  served  within  ten  days ;  they  were 
sorved  on  one  defendant  only  within  that  time,  and  on 
the  other  on  the  deventh  day,  and  it  was  held  a  good 
service.  The  omission  to  give  the  notice  is  an  irregu- 
larity only,  and  unless  the  parties  are  prejudiced  they 
cannot  complain;  here  they  are  not  so,  and  their 
appearance  is  a  waiver.  [Hill,  J. — In  Peacock  v.  The 
Queen,  27  L.  J.  224,  G.  P.,  the  court  said  they  had  no 
jurisdiction  nnless  tlie  provisions  of  the  2nd  section 
were  complied  with.]  The  case  is  settled  as  soon  as  it 
is  signed  by  the  magistrates,  and  that  has  been  done 
here ;  therefore  the  present  is  distinguishable  from  that 
case  The  notice  may  be  a  mere  matter  of  irregularity ; 
the  court  is  possessed  of  the  case  as  soon  as  it  is  signed, 
and  if  the  notice  be  bad  the  court  may  impose  terms  on 
the  partyguilty  of  irregularity,  but  the  irregularity  does 
not  take  the  cose  out  of  the  jurisdiction  of  the  court. 
Here  the  parties  considered  that  the  notice  sent  by  the 
derk  was  suffident 


Welsby  contra. — The  Act  is  imperative.  The  party 
dissatisfied  may  apply,  but  if  he  do,  it  must  be  within 
three  days;  and  then  the  section  goes  on  to  say  that  he 
shall,  within  three  days  after  recdving  the  case,  trans- 
mit the  same  to  the  court,  first  giving  notice  of  such 
appeal,  with  a  copy  of  the  case,  to  the  other  party. 
Peacocks.  The  Queen  shows  there  is  no  jurisdiction;  it  is 
a  condition  imposed  on  the  appellant  [BliACKBURN, 
J. — If  the  Legislature  meant  bo  make  ita  condition  pre- 
cedent, I  don't  see  what  other  words  they  could  hava 
used.]  That  is  so,  and  this  appeal  is  entirely  a  crea- 
ture of  the  statute.  (He  was  stopped  by  the 
court.) 

Cromfton,  J. — I  think  this  rule  should  be  made 
absolute.  No  excuse  is  offered  for  the  noncompliance 
with  the  terms  of  the  Act  On  the  first  branch  of  the 
section  there  is  a  distinct  decision  in  Mr.  Welsby^s 
favour.  The  words  show  that  it  was  intended  that  tiie 
transmitting  the  case,  first  giving  notice,  with  a  copy 
of  the  case  so  stated  and  signed,  to  the  other  party, 
should  be  a  condition  precedent,  and  it  means  that  if 
the  parties  do  not  do  as  the  Act  requires,  within  the 
lime  named,  they  shall  be  deprived  of  their  appeaL 

Hill,  J. — I  am  of  the  same  opinion,  llus  is  a  very 
important  statute ;  it  says  the  appeal  must  be  made  in 
a  certain  specified  way,  and  no  other  way  will  do :  the 
language  is  distinct  and  clear.  In  Peacock  v.  The  Queen 
the  Court  of  C.  P.  held  that  Sunday  is  not  to  be  ex- 
cluded in  computing  the  three  days  within  which  appli- 
cation ronst  be  made  to  tlie  justices  to  state  a  case 
under  this  section;  and  the  court  said  it  had  no  jurisdic- 
tion to  hear  the  appeal  unless  the  provisions  of  ths 
section  were  complied  with.  That  is  a  decision  in  pdnt 
Notice  must  be  given  so  as  to  reach  the  party.  If  the 
provision  is  complied  with,  that  is  all  that  is  required ; 
but  if  it  be  not,  the  court  has  no  jurisdiction. 

Blackburn,  J.,  concurred.(a)       Rule  absolute. 


JoHXSON  (appellant)  v.  Siarpsox  (respondent). 

Appeal— EuMli"g  affidavits— '20  ^  21  Vict.  e.  43. 
When  a  case  is  de  facfo  in  this  courts  <dl  aj^/aviti 

shatUd  be  entitled  in  the  names  of  the  parties.   Wher^^ 

therefore,  upon  an  appeal  under  the  20  (^  21  Vict. 

c.  43,  a  mn^pm  wou  made  to  strike  out  such  appnd^ 

on  the  ground  that  a  requisite  had  not  been  compH-d 

with,  and  the  affidiivit  upon  which  the  motion  was 

made  W€u  only  entitled  in  the  court,  and  not  in  the 

n^imes  of  the  patties: 
Hell,  that  the  affidavit  was  irregular,  and  the  rule  w<u 

tfi»chttrged. 

This  was  a  rule,  calling  upon  the  appellant  to  show 
cause  why  this  appeal  should  not  be  struck  out  of  the 
paper,  the  appellant  not  having  entered  into  his  recog- 
nisance i^ithin  three  days,  as  required  by  sect  3  of  the 
20  &  21  Vict  c.  43.  The  affida^-it  upon  which  the 
present  rule  was  moved  was  entitled,  "  In  the  Queen's 
Bench,"  but  not  in  the  name  of  the  case. 

Lush,  Q.C.  now  showed  cause,  and  contended  that 
the  rule  should  be  discharged,  upon  the  ground  that  the 
affidavit  was  not  properiy  entitled,  innnnudi  as  it  was 
not  headed  with  tiie  names  of  the  parties  in  the  appeal. 

WioHTMAX,  J.,  having  conferred  with  the  Master  of 
the  Cro\^n3-office,  said,  the  officer  says  the  affidavits 
ought  to  be  entitled  in  the  names  of  the  parties. 

Maule,  in  support  of  the  rule,  argued  that,  as  this  is 
not  a  case  originating  in  this  court,  but  is  brought  here 
by  appeal,  and  is  not  actually  dealt  with  by  the  court,  it 
being  as  yet  merely  in  the  paper  for  argument,  the 
usual  rule  as  to  entitling  would  not  apply. 

Wiobtxah ,  J. — It  is  here  de  faeto^  and  should  be 
entitled  in  the  names  of  the  parties. 

Ihe  other  Judges  concurred.       Rule  cSsoharged. 

(a)  It  appears  ttmn  thia  case  that  great  atrictneaa  will  be 
neceaaarj  In  the  obaervsmce  of  all  the  reqaUitea  to  an  appeal, 
otherwUie  the  court  will  have  no  jnrisdlction  to  hear  it.  Tbejr 
cannot.  It  woald  seem,  he  departed  from  even  by  consent  of 
the  parties. 
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£x  parte  Pearuam — Rbo.  v.  Pkarham. 


[Ex. 


Nov.  22  und  23. 

Ex  parte  PEAKliAK. 

Cmmction  under  6  (?co.  4,  c.  129,  «.  3 — Threatening 

workmen — Metropolitan  PoUce  Act, 
IFAere  a  eonnc  ion  under  6  Geo.  4,  c.  129,  «.  3,  stated 
tkai  A.  B,  unkueJvUy  and  by  tkreaU  endeavoured  to 
force  one  (7.  />.,  who  was  then  a  trade  workmasi, 
hired  in  his  tr<Mde  and  business  of  a  mason  by  £.  F., 
to  dtpartfrom  his  said  hiring  contrary  to  the  Act : " 
Bddthal,  inasnmdi  as  the  offence  was  stated  in  the 
words  of  the  statute  dselaring  the  offence,  the  convic- 
tion Wis  good  under  the  Metropolitan  PoUce  Act, 
a  ^  3  Vict,  c  71,  «.  48     And  further,  thai,  mde- 
pern  entlg  of  that  statute,  tiie  effence  b:as  sufficiently 
stated. 

Edwin  James,  Q.C.  (JV heeler  and  Gordon  Allan 
with  him)  moved  for  a  writ  of  habeas  corpus  to  bring 
vp  the  bodj  of  William  Peorham,  who  bad  becu  con- 
▼icted  by  one  of  the  Metropolitan  police  magistrates 
under  the  6  Geo.  4,  c  129,  s.  3,  with  a  view  to  qoaeh- 
iiifC  the  conviction. 

The  arguments  and  authorities  f  nlly  appear  in  the 
judgment.  t'ur.  adv.  vzdt. 

jVoff.23.—  Hill,  J. — Mr.  James  moved  yesterday  for 
A  role  to  show  cause  why  a  writ  of  habeas  corpus  sliould 
not  L»ne  to  bring  up  the  body  of  William  Pcarham,  on 
tiie  groond  that  he  was  illegally  detained  in  custody.     It 
appears  that  Pereham  was  convicted  by  one  of  the 
MetxopoUtan  magistrates  within  the  Metropolitan  police 
district,  for  an  offence  against  the  3rd  section  of  the 
6  Geo.  4,  c.  129.      It  was  alleged  by  Mr.  James  that 
the  conviction  was  insufficient.     The  statute  in  ques- 
tion enacts  as  follows:    **That  from   and  after  the 
pitfring  of  thin  Act,  if  any  person  shall  by  violence 
to  the  person  or  property,  or  by  threats   or  intimi- 
dation, or  by  molesting  or  in    any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman 
manufacturer,   workman   or  other  person  hired  or  em- 
ployed in  any  manufacture,  to  depart  from  his  hiring 
and  employment,  or  to  return  any  work  in  an  nnfinbhed 
state,"  &c,  then  "  imposing  a  penalty.*"    Tbe  following 
are  tibe  gnrands  of  this  conviction.     It  convicts  him  that 
^nnlawfully,  and  by  threats,  he  endeavoured  to  force 
one  William  Jocelyn,  who  was  then  a  trade  workman, 
hired  in  his  trade  and  business  of  a  mason  by  Thomas 
I^per  and  Wilson  Piper,  to  depart  from  his  said  hiring 
OMitrary  to  the  Act.""    And  Mr.  James  contended  that, 
although  the  conviction  followed  the  language  of  the 
iitifttutir  on  which  it  was  founded,  yet  that  it  was  in- 
sofficient,  as  it  did  not  set  out  the  threats  that  were 
used,  nor  did  it  allege  to  or  against  whom  the  threats 
were  offered,  and  he  referred  to  Paley  on  Convictions, 
U»t  edit  p.  173;  Turner's  case,  9  Q. B23;  and  Re  Ges- 
wood,  2  EIL  &  BL  952.  Mr.  James  also  directed  the  atten- 
tion of  the  court  to  the  Metropolitan  Police  Act,  as  relied 
upon    by    thoee  who  supported  the  conviction.     By 
that    statute,    the  2  &    S  Vict,    c    71,    s.    48,   it 
it  enacted    '*  that  in  every  conviction  for  an  offenc« 
oontnry  to  any  statute  or  statutes,  it  shall  be  sufficient 
if  the  offence  shall  be  stated  in  the  words  of  the  statute 
^^>^l«rtng  the  offence,  or  attaching  any  penalty  thereto." 
In    our   judgment   this     enactment    is    a    complete 
answer  to  the  application.    The  conviction  complained 
of  was  one  made  by  one  of  the  magstrates  of  the 
police  courts  of  tbe  Metropolis,  within  tiie  Metropolitan 
polSoe  district,  and  in  the  conviction  the  offence  is 
stated  in  the  very  words  of  the  statute  declaring  the 
offence.     The  Act  of  Parliament  expressly   declares 
that  to  be  sufficient,  snd  concludes  the  question ;  there- 
fore on  that  ground  there  can  be  no  rule.     If,  however, 
it  were  necessary  to  give  an  opinion  on  the  validity  of 
the  conviction  in  point  of  form,  irrespective  of  the 
conviction  under  the  Metropolitan  Act,  we  should  be 
disposed  to  hold  it  valid.     Generally  speaking,  it  is 
■nffldent  that  the  conviction  should  follow  the  words  of 
the  statute  on  which  the  conviction  is  founded  *,  but  it 


would  not  be  enough  were  the  statute  so  worded  as  by 
its  words  to  include  acts  manifestly  within  its  intent. 
The  cases  referred  to  by  Mr.  James  are  apt  illustra- 
tions, but  it  appears  to  us  that  the  language  of  the 
statute  in  the  present  case  brings  it  within  the  rule, 
and  not  within  the  exception.  We  therefore  think 
that  there  should  be  no  rule.  JHule  rejused. 


COUBT    OF   EXCHEdUEK. 

Reported    7  G.  J.  B.  Uektsubt,  Esq.,  Barrister-at-Law. 


Nov.  24  and  25. 
Rbo.  v.  Pearuam. 

Conviction — Statement  of  offence— 9  Geo.  4,  c.  129— 

Combination  Acts. 
A  conviction  under  ihestat.  9  Geo.  4,  c.  129,  s.  8,  stated 
that  **  T,  P.  was  concicted  of  having  uulate/nfly  by 
threats  endeavovred  to  force  otie  W.  J.,  who  was 
then  and  there  hired  in  his  capacity  and  business  of 
a  mason  by  T.  P.  and  W,  /\  to  depart  from  his  said 
hiring." 
The  information  of  C,  R,,  on  which  the  summons  was 
granted,  stated,  *'  /  live,  ^c.     On  Saturday  night,  the 
l«l  Oct.  inst.,  I  was  in  the  G.  road,  with  W.  J.  and 
fjteen  or  sixteen  other  workmen,  nil  engaged  by  Mr. 
P.  as  workmen.     W,  P.  was  there ;  he  came  in ;  he 
said  to  the  men,  *  ]f  you  there  woi'k,  we  shall  con- 
sider you  as  Hacks,  and  when  wego  m  we  shall  strike 
against  you,  and  Hrike  against  you  all  over  Lon- 
don:''' 
Held,  that,  under  <Ae  2  ^  8  Vict,  c  71,  «.  40,  the  convic- 
tion sufficiently  Hated  the  offence,  as  it  followed  the 
words  of  the  statute  creating  it : 
Secondly,  that  the  information  sufflcienfly  stated  facts 

which  constituted  an  offence  under  the  statute. 
Semble,  that,  as  the  irformation  need  not  be  in  loriting, 
if  all  the  parties  had  appeared  before  the  magistrate 
without  any  previous  information,  and  he  had  then 
heard  the  case,  the  convi<Uion  would  be  supported. 
Edwin  James,  Q.  G.  (with  him  Wheeler  and  Gordon 
Allan)  applied  for  a  writ  of  habeas  corpus  to  bring  up 
the  body  of  William  Peariiam,  then  in  custody  on  a  con- 
viction under  the  6  Geo.  4.  c.  129,  s.  3,  with  a  view  to 
quash  the  conviction.  A  similar  application  had  been 
made  to  the  Court  of  Queen's  Bench,  which  had  re- 
fused the  writ  The  section  on  which  the  conviction 
was  founded  states :  ^*  That  from  and  after  the  passing 
of  the  Act,  if  any  person  shall,  by  violence  to  the 
pereon  or  property,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,  force,  or 
endeavour  to  force,  any  journeyman  or  workman  to 
depart  from  his  hiring,  emplo3rment,  or  work,  cfvery 
person  so  offisnding,  being  convicted  thereof  as  in  man- 
ner hereinafter  mentioned,  shall  be  imprisoned,"  &c 
The  conviction  in  this  case  was  as  follows: — "Me- 
tropolitan Police  District  and  Middlesex,  to  wit 
"Be  it  remembered  that  on  the  Ist  day  of  Nov. 
in  the  23rd  year  of  the  reign  of  her  Majesty  Queen 
Victoria,  and  in  the  year  of  our  Lord  1859,  William 
Pearham  is  convicted  before  one  William  Corrie,  £sq., 
one  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  Clericenwell  police-court,  in 
the  county  of  Middlesex,  and  within  the  metro- 
politan police  district,  of  having,  on  the  1st  day 
of  October,  in  the  year  of  our  Lord  1859,  and 
within  fflx  calendar  months  before  the  complaint 
on  oath  on  which  the  conviction  is  founded  was  made, 
at  the  parish  of  St.  Luke,  in  the  said  county  of 
Middlesex,  and  within  the  said  metropolitan  police 
district,  unlawfully,  by  threats,  endeavoured  to  force 
one  William  Jocelyn,  who  was  then  and  there  a  work- 
man, hired  m  the  trade  and  business  of  a  mason  by 
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Rko.  9.  Prabham. 


[Ex. 


Thomas  Piper  and  Wilson  Piper,  to  depart  from  his 
said  hiringf  contrary  lo  the  Act  made  in  the  sixth  year 
of  the  reign  of  King  George  the  Fourth,  intitided,  '  An 
Act  to  repeal  the  laws  relating  to  the  combination  of 
workmen,  and  to  make  other  provisions  in  lien  thereof.' 
And  I,  the  said  magicitrate  sitting  at  the  police«coart 
aforesaid,  do  hereby  order  and  adjudge  the  said  William 
Pearham  for  the  said  offence  to  be  committed  to  and 
confined  in  the  House  of  Correction  at  Coldbath-fields, 
in  the  said  county,  and  within  the  said  district,  for  the 
space  of  two  calendar  months.  Given  under  my  hand 
and  seal  the  day  and  year  first  above  written,  at  the 
police  court  aforesaid,  in  the  county  aforesaid,  and  within 
the  »»aid  metropolitan  police  district.  (Signed)  William 
CoRR  IE  (us.)"  To  this  conviction  it  was  objected  before 
the  Court  of  Q.  B.  that  it  did  not,  on  the  face  of  it,  contain 
or  set  out  any  offence  within  the  statute;  that  it  did  not 
set  out  what  the  threats  were,  and  did  not  state  that  they 
were  made,  in  point  of  fact,  to  anybody.  To  constitute 
agood  conviction,  it  should  set  out  on  the  faceof  it — first, 
what  the  threats  were,  that  the  nature  of  them  might 
appear,  and  the  court  be  able  to  judge  of  them ; 
secondly,  it  should  apply  the  threats  to  some  person, 
and  state  that  they  were  used  to  the  party  sought  to  be 
intimidated,  or  at  least  to  some  person,  in  order  to 
affect  him.  Sufficient  should  appear  on  the  face  of  the 
conviction  to  enable  the  court  to  judge  whether  it  wa.s 
in  accordance  with  the  Act :  (/?e  W.  Baker,  2  H.  &  N 
219.)  On  the  hearing  of  the  appeal  against  the  con- 
viction, counsel  for  the  prisoner  called  for  the  pro- 
duction of  the  information  which  formed  the  foundation 
of  the  whole  proceeding,  contending  that  the  offence 
should  appear  on  the  face  of  it.  The  information 
was  not  produced ;  but  since  the  unsuccessful  appli- 
cation for  the  writ  to  the  Coort  of  Q.  B.  a  copy 
of  it  had  been  procured :  it  was  as  follows : — 
**  The  complaint,  on  oath,  of  Charles  Robjohn,  tttken 
before  William  Corrie,  Esq.,  one  of  the  magistrates  of 
the  police-courts  of  the  metropolis,  sitting  at  the 
Clerkenwell  police-court,  within  the  metropolitan 
police  district,  on  the  18th  Oct  1859.  *  Charles 
Robjohn,  on  oath,  says :  — *  I  live  at  No.  87, 
Luard-street,  Caledonian-road.  I  am  in  the  employ 
of  Messrs.  Piper  and  Son,  Bishopsgate-street  On 
Saturday  night,  the  1st  Oct.  inst.,  I  was  in  the  Goswell- 
road  with  William  Jocelyn  and  fifteen  or  sixteen  other 
workmen,  all  engaged  by  Messrs.  Piper  as  workmen. 
William  Pearham  was  there—  he  came  in ;  he  said  to  the 
men  "  If  you  there  work  we  shall  consider  you  as  blacks, 
and  when  we  go  in  we  shall  strike  against  you,  and 
strike  against  you  all  over  London.*'  He  followed  us  all 
the  way  to  my  house.' "  This  sets  out  no  offence  at 
all ;  it  merely  relates  the  idle  gossip  of  a  public-house 
— it  ought  to  state  an  offence  clearly :  {Reg.  v.  Benf, 
2  Car.  &  K.  157.)  [Bramw^eli^  B. — No  particular 
form  of  information  is  required — it  need  not  be  in 
writing.]  It  need  not  be  in  writing,  but  if  it  is  in 
writing  it  must  be  sufficient.  There  is  nothing  In  the 
information  or  in  the  convicti'»n  as  to  whom  the  threats 
were  addressed.  [Chamnell,  B. — That  is  all  matter 
of  evidence  for  the  magistrate.]  The  Act  of  last  ses- 
sion, 22  Vict,  c  34,  makes  a  combination  by  w^orkmen 
legal.     He  also  cited  Paley  on  Convictions,  173. 

Cur.  adv.  vuU, 
Nov,  25. — Pollock,  C.B.  delivered  judgment. — In 
the  case  of  Wiiliam  Pearham,  convicted  before  a  magis- 
trate, and  the  conviction  affirmed  on  appeal,  Mr.  Edwin 
James  yesterday  applied  for  a  writ  of  habeoM  corpiu  to 
bring  him  up  before  this  court  on  the  groimd  that  he 
was  unlawfully  detained,  the  conviction  being  illegal. 
The  conviction  was  founded  upon  the  6  Geo.  4,  c.  129, 
t.  3,  which  makes  it  an  offence.  It  is  better  to  state 
it,  using  the  words  of  the  Act  of  Parliament.  The 
section  of  the  Act  makes  it  unlawful  to  "force  or  en- 
deavour to  force '^  any  worlunan  from  his  engagement, 
either  by  violence  to  the  person  or  property,  by  threats 


or  intimidation,  or  by  other  methods  stated  in  the  Act 
of  Parliament ;  the  offence  being  the  endeavouring  to 
force  a  man  from  performing  his  duty  and  contract, 
the  means  being  either  personal  violence  or  violence  to 
the  property,  threats  or  intimidation,  and   the  other 
means  mentioned  in  the  Act  of  Parliament     On  the 
present  occasion  the  charge  is  that  it  was  by  threats  and 
intimidation.     It  appears  that  an  application  had  been 
made  to  the  Court  of  Q.B.,  who  gave  judgment  refusing 
the  writ,  on  the  ground  that  the  objections  made  to  the 
conviction  were  not  well  founded.     The  objections  which 
were  repelled  by  Mr.  James  yesterday  on  the  application 
to  us  were  these :  first,  he  said  that  the  nature  of  the 
threats  was  not  set  out ;  and,  secondly,  that  it  was  not 
set  out  to  whom  the  threats  were  made.  And  then  Mr. 
James  stated  that  the  character  and  description  of  the 
threat  ought  to  be  set  out,  so  that  the  court  might 
judge  whether  it  was  that  description  of  threat  that 
would  be  within  the  intention  of  the  Legislature ;  and, 
secondly,  that  it  should  be  set  out  to  whom  the  threat 
was  made,  that  the  court  might    see  that  the  threat 
was  made  under  circnmstanoes    so  that   the  offence 
could  be  committed  by  the  means  charged  in  the  con- 
viction.    The  answer  to  these  objections  given  by  the 
Court  of  Q.B.  is  in  substance  this :  The  48th  section  of 
the  2  &3  Vict.  c.  71,  commonly  called  the  Metropoli- 
tan Police  Act,  provides  that  in  all  cases  of  oonvictbn 
it  shall  be  sufficient  if  the  offence  is  set  out  in  the 
conviction  in  the  very  language  in  which  the  offence  is 
described  in  the  Act  of  Parliament  creating  it.     My 
brother  Channell,  yesterday,  in  the  course  of  the  argu- 
ment,  did  in   reality  give  a  very  distinct  and  clear 
answer  to  this  objection,  which  was  this :  the  offence 
is,  "  forcing,  or  endeavouring  to  force,  a  workman  to 
leave  his  employment*' — the  means  charged  in  the 
present  instance,  "  by  threats  and  intimidation."     To 
whom  the  threats  were  addressed,  and  whether  they 
were    threats    of    a    description    that     might    have 
acted    on   his    mind    so    as   to   produce    the   effect 
of    working     out  the    crime    charged,    that    is    all 
matter    of    evidence ;     and    if    the   magistrate     be 
satisfied  that  the  evidence  is  of  threats  addressed  to  a 
person  so  as  to  create  the  offence,  it  is  only  necessary 
for  him  to  set  out  in  the  conviction  that  he  convicts 
the  party  of  the  offence  in  the  very  language  of  the 
Act,  and  the  conviction  in  the  present  case  complies 
with  the  requisites  of  the  statute.     We  are  of  opinion, 
therefore,  that  the  judgment  given  by  the  Court  of 
Q.B.  upon  this  precise  point  is  perfectly  correct.     In 
reality,  the  grounds  of  objection  taken  by  Mr.  James 
reduce  themselves  to  one,  namely,  that  the  offence  is 
not  so  described  as  that  the  court  can  perceive  that  the 
offence  has  been  committed.     We  think  the  Q.  B.  is 
perfectly  right,  and  in  conformity  with  what  they  have 
held,  as  far  as  that  ground  is  concerned,  we  ought  to 
refuse  the  writ.     But  Mr.  James  presented  another 
matter  to  our  attention.     He  brought  before  us  by  affi- 
davit what  professes  to  be  a  copy  of  the  information 
that  was  filed,  and  upon  which  the  magistrate  granted 
the  summons ;  the  parties  being  before  him,  he  then 
proceeded  to    inquire,   and  convicted  the  defendant. 
Now,  the  information  which  is  brought  before  us  is 
this :  "  The  complaint  of  Charles  Robjohn,  made  before 
William  Corrie,  £sq.,  one  of  the  magistrates,*'  and  so 
on ;  then  "  the  Informant  upon  his  oath  says,  '  I  live,' 
&C. ;  and  then  he  says  this,  *  On  Saturday  night,  the  1st 
Oct.  inst,  I  was  in  Goswell-road  with  William  Jocelyn  and 
fifteen  or  sixteen  other  workmen,  all  engaged  by  Messrs. 
Piper  as  workmen ;  William  Pearham  was  there ;  he  came 
in ;  he  said  to  the  men,  *  If  you  there  work  we  shall  con- 
sider you  as  blacks,  and  when  we  go  in  we  shall  strike 
against  you,  and  strike  against  you  idl  over  London.* 
He  followed  us  all  the  way  to  my  house.* "     It  appears 
to  me  and  to  aU  my  learned  brethren  that  this  is  a  state- 
ment of  the  facts  which  constitute  the  offence,  though 
it    is   not    a  statement   of    the    offence    as    it    is 
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described  in  the  oonyicdon  or  in  the  statate.  It 
b  impoesible,  I  think,  to  doubt  what  is  the 
meaning  of  this,  and  what  is  the  object  of  it.  It  is 
impossible  to  doubt  that  there  is  here  evidence  of  a 
threat — "  we  shall  consider  you  as  blacks."  It  is  not 
neonsarj  that  in  the  information  those  words  should 
be  expldned.  It  appears  to  us,  therefore,  that  this 
information  does  substantially  contain  a  complaint  of 
the  offence,  because  it  contains  a  statement  of  those 
facts  which  constitute  the  offence.  It  may,  however, 
be  Terr  moch  doubted  whether,  as  it  is  clear  the  in- 
formation need  not  be  in  writing,  if  all  the  parties  were 
before  the  magistrate,  and  complaint  was  made  not  in 
writing,  and  the  magistrate  then  and  there  heard  all 
the  parties  and  came  to  the  conclusion  which  he  has 
recorded  in  the  conviction — it  may  be  very  well 
donbted  whether  it  would  not  be  perfectly  suiHcient, 
and  whether  it  was  necessary  that  there  should  be  any 
other  information  than  what  was  given  on  the  occasion. 
Apart  from  that,  we  think  that  this  information  does 
contain  substantially  a  statement  of  a  part  of  the 
offence  upon  which  the  justice  was  justified  and  entitled 
and  empowered  to  act,  and  that  it  was  his  duty  to  do 
so.  On  the  whole  we  think  the  conviction  right.  The 
additional  objection  presented  has  really  no  foundation 
when  it  comes  to  be  examined.  With  respect  to  this 
ground  also  the  application  for  the  writ  must  be  re- 
fused. Writ  refused. 


COT7BT  OF   aUEEN'S  BENCH. 

Reported  bj  J  ohm  Tbohpson,  T.  W.  Sadmdbbs,  and  G.  J.  B 
HaaTSLET,  tlsqra.  Baniiitei  s-at-Lnw. 

Wednesday^  N'tv.  23. 
Reo.  V,  The  Justices  of  Leicestershire. 
Nuisancet  liemovai  Act  -IS  4  Id  Vict.  c.  121,  *.  40— 
Appeal — Reetigwance — Computation  of  time — Sun- 
day. 

The  Nuieancei  Remotml  Act^  by  ifcf.  40,  provides  that 
the  appelinnt  tJi'tU  not  be  heard  in  sitpport  nf  the 
a/tpeaiu  less^  within  fourteen  days  afrer  the  mnJeing 
of  the  order  appealed  agniust^  he  shnll  (five  nofire  of 
appeal^  and  shall ^  within  two  days  of  giving  such  notice^ 
enter  into  a  recognisance  to  try  the  af>f}*'al. 
Certain  Justices  made  an  order  under  the  above  Act 
on  the  \3'hj  wuidt  was  served  on  the  24th.     On  the 
26th  notice  of  appeal  was  given^  aad  <tn  Saturday ^ 
ike  27th,  the  appellant  made  unsuccessful  efforts  to 
find  a  justice  to  take  the  recognisance,  and  on  his 
going  on  the  following  Monday^  the  justice  refused  to 
take  it : 
Held,  that  the  justice  uhis  righf ;  that  Sunday  was  to  be 
considered  as  one  of  the  two  days  allowed  for  entering 
into  the  recognisance  ufier  notice  ofopp^aL 
Merewether  moved  fur  a  rule,  calling  on  the  justices 
of  Ldoestershire  to  show  cause  why  they  should  not 
hear  an  appeal  from  an  order  made  under  the  Nuisances 
Removal  Act,  18  &  19  Vict  c  121.     It  appeared  that 
applicant  (Simkins)  was  summoned  by  the  inspector 
of  nuisances  before  two  justices  for  an  infringement  of 
the  Kuiaances  Removal  Act,  and  the  order  in  question 
was  made  by  the  justices  against  the  present  applicant 
on    the  13th  of  the   month,   and  was   served  upon 
him  at  his  residence,  three-and-a-half  miles  from  Lei- 
cester, on  the  24th.      On    the    25th   he   consulted 
with    his    solicitor    on  the   subject   of   the   order, 
and    on    the    following    day,   the    26th,     a    notice 
of  appeal  was  regularly  served.      On  Saturday,  the 
27th,  he  went  with  the   intention  of  entering  into 
the  requisite  recognisances,  but  he  was  unable  to  find  a 
justice,  and  on  his  presenting  himself  on  the  following 
Monday,  an  objection  was  made  that  he  was  too  late, 
as  the  statute  required  that  the  recognisances  should 
be  entered  into  within  two  days  after  the  appeal,  and 
Sunday  intervening  the  Monday  was  the  third  day.     By 
Mag.  C. 


the  40th  section  of  the  statute  in  question,  it  is  enacted 
that  *^  the  appellant  shall  not  be  heard  in  snpport  of 
the  appeal,  unless  within  fourteen  days  after  the  making 
of  the  order  appealed  against  he  give  to  the  local 
authority  notice,  in  writing,  stating  his  intention  to 
bring  such  appeal,  together  with  a  statement  in  writing, 
of  the  grounds  of  appeal,  and  shall  within  two  days  of 
gi\'ing  such  notice  enter  into  a  recognLsance  before  som  • 
justice  of  the  peace,  with  suiTicient  securities  conditioned 
to  try  such  appeal,"  &c.  In  the  present  case  the  appli- 
cant had  done  all  he  could  do  to  comply  with  the 
requirements  of  the  statute.  The  statute  must  be  read 
to  mean  that  the  recognisance  shall  be  entered  into 
within  two  clear  days  on  which  busuiess  is  transacted, 
and  cannot  be  held  to  include  Sunday  as  one  of  them : 
{Morris  v.  Barrett,  1  L.  T.  Rep.  N  S.  38  )  The  case  o  f 
Peacock  v.  77te  Queen,  2  C.  B.,  N.  S.,  is  distinguishable  ; 
there  the  party  liad  power  to  comply  with  the  terms  of  the 
Act ;  here  he  has  dune  everything  in  his  power,  but  was 
unable  to  do  so.  [Crompton,  J. — It  was  not  necessary 
that  he  hhould  wait  until  the  order  was  drawn  up  ;  he 
might  have  given  his  notice  uf  appeal  earlier.] 

Crompton,  J. — I  am  of  opinion  that  we  should  not 
grant  a  rule.  The  general  rule  of  construction  is  well 
laid  down  in  Peacock  v.  The  Queen ;  there  the  court 
of  C.P.  held  that,  unless  Sund<iy  was  specially  excluded 
by  the  statute,  it  coimts  as  one  of  the  days  specified  in 
it.  No  doubt  a  different  rule  obtains  in  matters  of 
procedure  before  the  courts ;  but  that  is  under  an  old 
rule  of  court  Here  the  appellant  might  have  given 
notice  of  appeal  at  an  earlier  time  within  the  fourteen 
days,  and  by  so  doing  have  avoided  the  chance  of  being 
thrown  over  the  Sunday.  As  it  is,  we  cannot  put  a 
different  construction  from  that  put  upon  the  statute  in 
the  case  of  Peacock  v.  The  Queen, 

Hill,  J. — I  am  of  the  same  opinion.  When  an  Act 
of  Parliament  gives  a  particular  time  for  doing  a  par- 
ticular thing,  without  making  any  special  mention  of 
Sunday,  it  must  be  taken  that  Sunday  is  to  be  re- 
regarded  in  construing  the  Act  as  any  other  day. 

Blackburn,  J.  concurred.  Kule  reused, 

Tuesday,  No-*.  22. 

Reo.  v.  Justices  of  Monmouthshire. 

Public  bridge  -43   Geo.  3,  c.  59,  s.  2 — Mandwnus  to 

justices  to  widen. 
The  43  Geo.  3,  c.  59,  s.  2,  pi  ovides  that  where  uny 
bridge  -  epaired  at  the  expanse  of  the  county  *hidl  be 
narrow  and  itu.ommodi  us,  it  shaH  and  may  be 
lawful  fur  the  justices  at  ih-ir  general  quarter 
sessions  to  order  and  direct  such  bridge  to  bt:  widened, 
(fc,  and  that  no  money  shall  be  applied  to  th-  alteration 
of  any  such  bridge  uniU  presentment  shall  have  been 
made  according  to  one  oj  the  statu' es  relating  to 
public  bridges : 
Held,  tha'  the  po  ter  so  given  to  the  justices  is  discre- 
tionary, and  the  court  therefore  refused  a  mandamus 
to  compel  them  to  widen  a  bridge : 
Held,  further,  that  the  finding  of  an  indictment  at 
common  law  was  not  such  a  presentm/mt  as  required 
by  the  statute. 

DowdetweU  moved  for  a  rule  calling  on  the  justices 
of  Monmouthshire  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  take  steps  for 
widening  and  improving,  &c.,  Newport  bridge.  The 
43  Geo.  3,  c.  59,  s.  2,  provides  that  "when  any 
bridge,  or  bridges  or  roads  at  the  end  thereof,  repaired  at 
the  expense  of  any  county,  shall  be  narrow  and  incom- 
modious, it  shall  and  may  be  lawful  to  and  for  the  said 
justices  at  any  of  their  general  quarter  sessions  to  order 
and  direct  such  bridge  or  bridges  or  roads  to  be 
widened,  improved,  and  made  commodious  for  the 
public;"  and  it  goes  onto  provide  *'ihat  no  money 
shuU  be  applied  to  the  amendment  or  alteration  of  any 
such  bridge  or  bridges,  imtil  presentment  shall  have 
been  made  of  the  insufBeiency,  inconveniency  or  want 
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of  reparation  of  such  bridge  or  briiigra  in  pursuance  of 
some  or  one  of  the  statutes  made  and  now  in  force  con- 
cciTiing  public  bridges."  The  bridge  in  question  was 
built  in  1810,  the  population  of  Newport  at  that  time 
b«ing  2000 ;  tlie  present  populntioii  amounted  to 
28,000,  and  there  were,  further,  2000  living  in  Christ- 
church,  on  the  other  side  of  the  bridge.  The  entire 
width  of  the  bridge  was  twenty-one  feet,  ahd,  allowing 
for  footpaths,  there  was  but  fiftotrn  feet  left  for  the 
carriage-waj,  besides  which  there  was  a  descent  of  one 
in  twenty-one.  In  18.57  a  discussion  took  place  with 
reference  to  the  bridge,  and  an  indictment  was  found 
on  the  ground  th.i^  it  was  too  narrow  ;  but  it  was  after- 
wards discovered  that  the  case  of  Ji.  v.  Dixon^  4  B.  & 
C.  670,  decided  that  no  indictment  would  lie  to  widen 
a  bridge;  but  for  such  a  remedy  it  must  be  in  aruinoas 
stat«.  No  other  prasentment  hiid  been  made.  The 
statute  ihust  be  read  a.s  imperative,  and  a  miiadamua 
will  lie. 

Cro.mptox,  J. — I  am  of  opinion  that  there  should 
ht  no  rule.  We  ought  not  to  grant  the  prerogative 
writ  of  mandamu*  unless  we  see  a  clear  right  on  which 
it  should  issue,  an  1  uot  to  bring  a  party  forward,  that 
advantageous  tonus  may  be  made.  Then  is  this 
•nactment  dist-retionary  or  compulsory ?  and  that  de- 
pends principally  upon  the  subject-matter  of  the 
enactment,  unless  there  be  something  to  the  contrary. 
Prima  fncie  these  words  are  pennissive  ;  and  so  they 
should  be  held,  unless  it  be  clear  that  the  Legislature 
intended  otherwise.  In  the  case  of  Reg.  v.  The  Bishop 
of  Chichester,  33  L.  T.  Rep.  301,  Wightman,  J.  held 
that  the  issuing  a  commission  under  the  Church  Dis- 
cipline Act  was  discretionary.  Prima  facie  we  should 
read  "  may "  in  its  primaiy  sense,  but  that  will  bear 
modification  if  it  appears  from  the  subject-matter  to 
be  dealt  with,  that  it  would  be  incouMstent  or  im- 
proper. Now  I  think  it  is  clearly  discretionary.  The 
justices  are  to  take  all  tile  matters  into  their  consideration  ; 
and  those  are  matters  foi*  their  discretion  ;  and  in  such 
cases  no  doubt  the  Legislature  intended  to  give  a  dis- 
cretion ;  and  on  that  ground  I  think  there  should  be 
no  rule. 

Hill,  J. — Mr.  Dowdeswell  referred  to  the  preamble 
of  this  st4itute,  and  to  tlje  2nd  section.  The  words  "  it 
shall  be  lawful'  miy  imdoubtecUy  be  imperative  or  other- 
wise, and  that  depends  on  the  subjcot-m.jtter.  Then  look- 
ing at  the  subject-matter  here,  I  do  not  think  it  is  such  as 
to  be  imperative.  Great  expeuses  might  be  incurred ; 
who  are  to  judge  of  them  ?  It  appe::rs  to  me  that  they 
are  left  to  the  discretion  of  the  justices;  they  have 
considered,  and  think  the  expenses  ought  not  to  be 
incurred.  I  think,  therefore,  the  rule  ought  to  be 
refused.  I  would  add  that  I  think  the  pronso  at  the 
end  of  the  2nd  section  is  imperative,  and  Mr.  Dowdes- 
well failed  to  persuade  me  that  an  indictment  at  com- 
mon law  Is  such  a  presentment  as  is  there  intended. 

Blackdukn,  J. — The  improvement  made  by  the 
works  and  the  expense  must  be  proportionate,  and  it 
is  not  necessiiry  that  the  justices  should  do  works, 
however  disproportionate  the  improvement  .nnd  expense 
may  be,  and  of  this  they  are  the  proper  judges ;  and 
therefore  tliis  enactment,  to  my  mind,  is  clearly  dis- 
cretionary. And  I  fiulher  agree  that  the  proviso  at  the 
end  of  the  2nd  soeond  has  not  been  satintied ;  therefore 
I  think  there  should  be  no  lule.  Ruk  refused. 


COURT  OF  COMMON  BENCH. 

KeiK>rted  l)y  Oanifl  Thom*h  Rvans  flnd  R.  Vauobasi 
WiLciAics  r,*o.-H,    i{i«niHUi«.8t-Law. 


Noc.  16  and  24. 

KEorSTRATlON    APl'KAL. 

Proctor  (appellant)  v.  Annlsun  (respondent). 
County  Vi  te—  Copyhold  house  in  t^t^emetUs  -2  Will.  4 

c.  45,  s.  25. 


The  respondent  is  the  oumer  of  a  copyhold  house  of 
t*no  stories  high,  situate  in  a  borough.  Neither 
jUtor  is,  with  the  staircase  and  entranc"  passage,  of 
the  yearly  rolw  of  10/.  The  Jlo'irs  are  let  as  dis- 
tinct tetiemerUSj  at  a  yearly  rent  of  less  tfia>  \0L,  /'» 
a  Ht-parate  tenant^  from  ye'ir  to  year.  Except  as  to 
the  common  u*e  of  the  e'. trance-passage,  each  tenafU 
hdg  always  had  the  exclusive  use  and  occupation  of 
the  tenement  so  let  to  him.  The  house  is  of  more 
than  th4i  clear  yearly  value  of  lOl.  over  and  above 
ai  rrnts  and  charges  payable  thereout,  and  would 
therefore  confc  a  vote  for  the  borough  The  owner 
chimed  to  vote  in  respect  thereoj  ai  the  election  of 
knights  of  the  shire : 

Held,  that,  the  ten  mentt  being  in  a  vertical  line  under 
one  roof  he  was  disqualified  by  sect.  25  of  (Reform 
Act)  2  Will.  4,  c.  45,  Jrom  voting  at  elections  Jbr 
the  county. 

CASE. 

At  the  court  for  revision  of  the  list  of  voters  in 
the  election  of  knights  of  the  shire  for  the  northern 
division  of  the  county  of  Durham,  holden  at  Sunder- 
land, in  the  said  northern  division,  on  the  6th  day  of 
October,  in  the  year  of  our  Lord  1859,  before  mo, 
Edward  Thomas  Chitty,  the  barrister  appointed  in  this 
year  to  revise  the  list  of  voters  in  such  election  for 
the  county  of  Durham,  William  Proctor  the  younger 
objected  to  the  name  of  Ralph  Annison  being  retained 
in  the  township  of  Bishopwearmouth  list  of  voters  in 
such  election  f  >r  the  said  division,  and  Ralph  Annison 
appeared  for  the  purpose  of  maintaining  his  right  to 
be  retained  in  tlie  list. 

Ralph  Annison  was  entered  in  the  list  thns  : — 


Aiiiil^on,  lidiph  . 


13,  Sanft* street .. 


Co]).\hol(l  hoiitf  In 
teaetnenti,  D'Arcy  • 
htreet. 


Many  years  ago  he  became  seised  at   law  in   hi» 
demesne  as  of   fee  at    the  will  of   the    lord  of    the 
manor,  according  to  the  custom  of  the  manor,  of  the 
cop\hold  house  so  de  cribed  in   the  list,   and  has  evef 
since  continued    so    seised  and    been  in    the   actual 
receipt  for  his  own  use  of  the  rents  and  profits.     The 
house  is  of  more  than  the  clear  yearly  value  of  lOf. 
over  and  above  all  rents  and   charges  payable  out  of 
and  in  respect  of  the  same.     It  is  situate  within  the 
borough     of     Sunderland,    which    borough     was    for 
electoral    purposes    created    by   the  Refonn   Act   (2 
Will.     4,    c.     45).       It    is     two    stories    or    floois 
high;     has    only    one     entrance    from     the    street, 
aiul  a  door  at   that  entrance  with  a  bolt,  but  no  lock 
on  it.      The    entrancAj    passage    and    staircase     and 
landing  at  the  top  of  the  staircase  are  the  same  as  in 
ordinary  dwelling-houses.     All  the  doors  of  the  rooms 
of  the  house  have  locks.     Neither  floor  is  with   the 
staircase  and  entrance  passage  of  the  yearly  value  of 
so  much  as  ten  pounds.       Each  floor  has  been  always 
let   separate,  and  as   a   distinct  tenement   of    Ralph 
Annison,  at  a  yearly  rent  of  less  than  ten  ponnds,  to  s 
separate  tenant  from  year  to  year,   the  tenant  of  the 
upper  floor  having  the  staircase  and  the  use  in  com- 
mon with    the  other  tenant   of  the  entrance  passage. 
Kxcept  as  to  such  common  use  of  the  entrance  passtJge, 
each  tenant  has  always,  and  throughout  the  six  months 
niiding  on  the  last  day  of  July,  had  the  exclusive  use 
Hud  occupation  of  the  tenement  so  let  to    him.     The 
entrance  door  has  very  rarely  been  bolted  or  fastened  ; 
the  doors  of  the  rooms  have  been  locked  by  night,  and 
bat  for  such  locking  there  would  have  been  free  access 
from   the   street  into   the   rooms.      The  whole  house 
mi'!;ht  conveniently  be  the  residence  of  one  family. 

Tlie  objection  was,  that  upon  the  facts  above  stated, 
R:  Ipli  Annison  was,  by  the  25th  section  of  the  Refonn 
Art  (2  Will.  4,  c.  45),  not  entitled  to  have  his  name 
ret.  iiied  on  the  list. 

I  decided   that  the  section  did  not  affect  his  right, 
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and  that  his  name  shoald  be  retained  on  the  li»r.     If  I 
was  wroogf  his  name  should  be  erused  from  the  \ht. 

The  saine  William  Proctor  the  younger  also  objected 
to  the  retention  on  tlie  said  list  of  tlie  names  of  the 
fifty-two  other  persons  whose  names  are  given  in  the 
list  appended  to  this  case.  The  facts  material  to  the 
mutter  in  question,  and  the  objections,  were  in  each  case 
the  same  as  in  tlie  above  cnse  of  Ralph  Annison.  I  o\er- 
niled  the  objections  and  decided  that  each  of  the  names 
ooght  to  be  retained  on  the  snid  town->Iiip  list.  If  I 
wjis  WTDog,  the  names  ought  to  be  erased  fit>m  the 
liat. 

The  said  William  Proctor  the  younger  appealed  from 
my  decision  in  each  of  the  above  cases,  and  I  enter- 
tained the  appeals.  The  several  appe.ds  depend  on  the 
tame  decision,  and  ought  to  l>e  consolidated.  I  named 
the  said  William  Proctor  the  younger  to  be  the  appel- 
lant, and  Ralph  Annison  to  be  the  respondent  in  the 
eoBBoUdated  appeal. 

Manisty  for  the  appellant. — Here  the  voter  seeks  to 
be    retained  on   the  list  of  voters  for  the  county  of 
Durham  in  respect  of  a  copyhold   house  iti   Sunder- 
buid,  the  rent  of  which  is  now   10/.,  and  the  qno»tion 
wises  whether,  under  the  circumstanc^is,  he  is  entitled 
to  vote  as  he  claims  to  vote.     That  will  depend  upon 
the  construction  the  court  will   put  upon  ?»H't.  25  of 
4h«  Kefonn  Act  (2  Will.  4,  c.  45),  which  enacts  "  that 
no  person  shall  be  entitled  to  vote  in  the  election   of  a 
knight  or  knights  of  the  shire  in  respect  of  his  estate 
or  interest  as  a  copyhold  or  customary  tenant,  or  tenant 
in  ancient  demesne  holding  by  copy  of  court-roll,  or  as 
soch  lessee  or  assignee,  or  as  such  tenant  and  occupier 
as  aforesaid,  in  any  house,  warehouse,   counting-house, 
■hop  or   other  building,   such  house,  warehouse,  &c. 
being  either  separately  or  jointly  with  ihe  land  so  oc- 
cupied therewith  of  such  value  as  would,  according 
to  the  provision  hereinafter  contained,  confer  on  him 
or  any  other  pM'son  the  right  of  voting  for  any  city  or 
borough,  whether  he  or  any  other  person  shall  or  shall 
not  have  actually  acquired  the  right  to  vote  for  such 
city  or  borough  in  respect  thereof."     The  27th  section 
enacts,   "  that  in  every  city  or  borough,  every  male  per- 
son of  full  age,  &c.,  who  shall  occupy  within  such  city 
or  borough,  as  owner  or  tenant,  any  house,  warehouse, 
&c.,  being  either  separately  or  jointly  with  any  land 
within  such  dty  or  borough  or  place  occupied  there- 
with by  him  as  owner  or  as  tenant,  under  the  same 
landlord  of  the  clear  yeariy  value  of  not  less  thnn  10/., 
shall,  if  duly  registered  accordingly,  be  entitled  to  vote 
in  the  election  of  a  meml>er  or  members  to  nerve  in 
ParlLiment,"  &c.     Here  the  respondent  does  not  hi  m 
self  occupy  the  house,  but  he  lets  it  out  to  tenants — 
•ay  to  two  tenants,  at  5/.   a-year  rent  each — and  he 
seeks  to  vote  for  the  county  in   respect  of  the  whole 
hocue.     No  doubt,  if  he  were  himself  in  occupation,  he 
woold  be  entitled  to  vote  for  the  borough.     It  may 
be  that  no  one  b  entitled  to  vote  in  respect  of  the 
bouse  for    the  borough,  bat  that  is    not   the    ques- 
tion.     The  point  is,  can   a  person  claim  to  vote  for 
copyhold  premises  situate  in   a  borough,   when   the 
same  is  let  out  to  several  tenants,  neither  of  whom 
holds    to    an  amount    of   rent   which  would   entitle 
htm    to  a   vote  for   the  borough?     It    is   contended 
that    the   owner   of    such    a   copyhold   house   so   let 
oat  ia  not  entitled  to  a  vote  for  the  county  in  respect 
of  it.     it  is  value,  and  not  occupation,  that  is  the  test ; 
and  it  is  to  value,  and  thivt  alone,  the  25Lh  section  re- 
lates. 

Daviion  for  the  respondent. — It  is  clear  thnt  a  per- 
son occupying  to  the  extent  of  10/.  can  vote  (within 
the  provision  of  the  27th  section)  for  a  borough.  It 
is  also  clear,  that  the  same  meaning  should  be 
attached  to  the  same  words  in  the  25th  section.  The 
words  **  bouse  or  building  *'  may  apply  to  a  part  of  a 
bouse.  By  sect.  19  of  the  Reform  Act,  **  every  male 
person  seised  at  law  or  in  eqoity  of  any  lands  or  tene- 


ments of  copyhold  or  any  other  tenure  whatsoever, 
except  freehold,  for  hi.s  own  life,  &c  or  for  any  larger 
est-ite,  of  the  clear  yearly  value  of  not  less  than  10/. 
over  and  above  all  rents  and  charges  payable  thereon, 
shall  be  entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  in  which  such  lands  or  tenements 
shall  be  situatod."  But  there  is  a  case  conclusive  on 
the  point  (H'cW  v.  The  Overfeerg  of  Birmviffham^  1 
Lutw.  18),  where  it  was  held  that  "  a  lessee  of  houses 
situate  within  a  borough,  for  the  unexpired  residue  of 
a  term  originally  created  for  not  less  than  sixty  years, 
is  entitled  to  vote  for  the  counly  in  respect  of  such  of 
the  houses  as  are  not  iniiiviilually  of  sufKcient  value 
to  give  a  right  of  voting  for  the  bornu<jh,  but 
are  collectively  of  the  clear  yearly  v;ilue  of  not 
less  than  10/.  over  and  above  all  rents  and  charges 
payable  out  of  or  in  respect  of  the  same;  altlmugh 
one  of  the  houses  comprised  in  the  lease  is  of 
sufficient  value  to  confer  the  borough  franchise." 
In  Welsby  and  Beavan's  Ohit'y's  Statut<'s,  in  a 
note  to  the  25th  section  of  the  Reform  Act,  the  efiect 
of  the  clause  is  said  to  be  this  ;  that  by  it  "  the  party 
is  excluded  from  the  county  franchise  if  the  property 
be  of  such  a  description  and  value,  and  so  occupied, 
that  it  might  be  made  use  of  for  the  purpose  of  ac- 
quiring a  vote  for  the  city  or  borough  either  by  the 
claimant  himself  or  any  other  person." 

ManUty  in  reply. — The  respondent  would  have  the 
court  read  the  25th  section  as  if  at  the  end  of  it  the  words 
"  and  so  occupy  "  as  to  give  the  qualification  were  in- 
troduced. As  is  pointed  out  in  the  note  to  Chitty's 
Statutes,  there  is  a  marked  distinction  between  the 
language  of  the  24th  and  25th  sections ;  in  the  former 
section  it  turns  on  occupation ;  in  the  latter,  on  value. 
[Williams,  J. — The  question  is,  whether  one  house 
split  into  tenements  is  to  be  considered  as  several 
copyhold  houses.]  The  statute  says  in  eifect  this: 
"  If  you  are  the  owner  of  a  house  in  a  borough  of  such 
a  value  as  you  might,  if  you  choose,  get  a  borough 
vote  for  it,  you  shall  not  have  a  vote  for  the  county  in 
respect  of  it."  [William  s,  J. — If  this  b  to  be  looked 
at  as  a  single  house,  you  are  right ;  if  it  is  to  be  re- 
garded as  houses,  you  are  wrong.  It  has  been  held,  in 
IVebb  V.  The  Overseers  of  Binnmyham^  that  the  vote 
may  be  in  respect  of  several  houses.]  The  case  speaks 
of  the  tenement  as  "  a  house,"  not  "  as  houses"  As 
the  claim  stands,  it  is  in  respect  of  a  copyhold  house  in 
"  tenements."  Value,  and  that  aloue,  is  the  test,  not 
occupation.  Cur.  adp.  vuU. 

Davison,  at  request  of  the  Court,  gave  references  to 
the  following  cases  : —  IVriyht  v.  T^e  Town  Clerk  of 
Stockport^  1  Lutw.  32;  Scole  v.  Huggett,  1  Lutw. 
198;  Danid  v.  CouUting,  1  Lutw.  230;  Toms  v. 
Luckett^  2  Lutw.  19  ;  Downing  v.  Lucked^  2  Lutw. 
33. 

Nov.  24.— Erle,  C.J. — In  this  case  the  claimant 
is  the  owner  of  a  copyhold  house  of  such  value 
as  would  confer  on  him  the  right  of  voting  for  the 
borough,  and  cause  him  therefore  to  be  disi^ualified, 
according  to  the  express  words  of  sect.  25,  for  the 
county;  but  he  has  contended  that  the  letting  of 
the  house  to  separate  tenants  in  such  a  manner 
as  would  give  to  them  a  qualilication  for  the  borough 
as  separtite  tenements,  and  if  they  were  of  sufficient 
value,  makes  the  smgle  hou-^e  equivalent  to  sepa- 
rate houses  during  the  time  it  is  so  occupied ;  and  it 
is  true  that  if  the  two  tenements,  instead  of  being  iu  a 
vertical  line  under  the  same  roof,  had  been  in  a  hori- 
zontal line  under  separate  roofs,  the  separate  value  of 
each  being  insufficient  for  the  borough,  but  the  aggregate 
value  being  sufficient  for  the  county,  that  would  liave 
qualitied  for  the  county,  as  in  Webb  v.  The  Overseers  of 
Birmingham.  But,  in  the  case  supposed,  they  would 
be  separate  houses.  Here  it  is  found  to  be  one  house, 
and  being  so,  it  gives  no  qualification  for  the  county. 
The  clause  at  the  end  of  the  section  expressly  provides 
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that  it  is  immaterial  whether  the  o>¥ner  or  any  other 
person  shall  have  acqaired  the  right  to  vote  for  the 
borough  in  respect  of  the  same  house  or  not.  There- 
fore the  judgment  is  for  the  appellant,  and  the  deci«ion 
of  the  roising  barrister  will  be  reversed. 

Appeal  allowed, — Judgment  fur  appellant  tcith  costs* 

COURT   OP  EXCHEQUER 

Keportcd  by  F.  Bailet  and  J   Duhbas,  £aq»., 
Barrlsten-ai-Law. 


Wednesday  J  Nou.  16. 
White  v.  Leeson. 
Prwaie  road::ay — Local  private  Act  authorising  tenant 
for  life  'o  set  out — Construction—  Who  to  use  such 
roadway, 
ApHvat€  local  Act  of  Parliament ^  passed  21  st  June 
1836,  tDos  intitutkd  "  An  Act  to  enable  ihe  Rev.  J. 
While,  and  those  entitled  to  certain  rstates  at  Bon~ 
church,  Isle  of  Wight^  to  grant  building  leases,^  and 
sect,  8  enactedy  that  it  shouiJ  be  lairfulfor  tJte  per- 
sons for  the  time  being  e>ppowered  by  that  Act,  '^to 
grant  leases  to  lay  out  and  aj)pri'priate,ifc.,  any  part 
of  fhe  said  land   and  hereditaments  th^reir^efore 
authorised  to  be  lead  out  as^  and  for  a  way  or  vHiys, 
street  or  ^reets^  avenue  or  ai:enues,squareor  squares, 
p<utsage  or  passages,  seicer  or  s*  veers,  or  other  con- 
venimcesfor  the  general  improvement  of  the  estate, 
and  the  accommodation  of  the  tenants  and  occupiers 
thereof," 
The  plaintiff,   tenant  Jar  life,  had  granted  certain 
building  leases  of  and  laid  out,  a  certam  roadway 
on  part  of  the  said  ertate,  and  granted  the  use  of  the 
said  roadway  to  A.  B.  and  C,  D,,  their  respective 
executors,   administrators    and    assigns,    servants, 
tenants  or  oi^cpiers,  for  the  time  being,  qf  certain 
lands  specified  and  leased  to  the  said  A.  B.  and  C.  D„ 
having  a  covenant  frcm  C.  D,  to  repair  ihe  said 
roadway,  ^c.     The  defendant,   being  a  tenant  of 
another  part  of  the  estate  at^korised  to  be  leased  by 
the  Act  of  Parliament,   used  the  suid  roadumy, 
having  no  right  or  authority  from  or  under  the 
plaintijff  or  A.  B.  or  C.  D,,  hut  claiming  to  use  such 
roadway,  he  being  a  tenant  of  a  part  of  the  estate 
so  leased  undtr  the  Act  of  Porliament : 
Held,  by  the  Coui%  that  he  was  not  authorised  to  do 
so,  as  the  way  icas  not  public.     There  was  no  grant 
of  way  over  it,  nor  licence  to  use  it,  to  him  or  any 
one  under  whom  he  claimed. 

The  declaration  stated  that  the  defendant  heretofore, 
to  wit,  on  the  20th  Stpt.  1858,  with  certain  horse.s 
and  carts  broke  and  entered  certain  land  of  the  plain- 
tiff, to  wit,  a  certain  roadway  of  the  plaintiff  mnm'ng 
through  certain  lands  and  premises  called  Horscsboe- 
bay,  situate  in  the  parish  of  Bonchurch,  in  the  Isle  of 
Wight,  which  had  theretofore  been  demised  to  one 
Jonathan  Joliffe  down  to  the  sea,  and  forming  the 
eastern  extremity  of  a  certain  private  road  from  the 
village  of  Bonchurch  to  the  sea;  and  the  plaintiff 
claimed  502. 

Plea  2. — That  long  before  and  until  and  at  the  time  of 
committing  the  said  alleged  trespass,  one  Kosa  White, 
the  wife  of  the  plaintiff,  was  entitled  for  life,  and  the 
plaintiff  during  all  the  time  aforesaid  was  entitled  in 
her  right,  as  the  husband  of  the  said  Rosa,  to  the  said 
land  in  which  the  s»id  supposed  trespass  is  alleged  to 
have  been  committed ;  and  also  to  divers  lands  and 
hereditaments  partly  abutting  upon  and  contiguous  to 
and  partly  in  the  neighbourhood  of  the  said  land,  to 
wit,  the  said  roadway,  and  lying  in  the  parish  of  Bon- 
church, in  the  Isle  of  Wight,  in  the  county  of  South- 
ampton, and  they  so  being  entitled  heretofore  and 
before  the  committing  of  the  said  supposed  trespass,  to 
wit,  in  the  session  of  Parliament  holden  in  the  6th  year 
of  his  late  Majesty  King  William  the  Fourth,  a  certain 
Act  of  Parliament  was  passed,  intituled  "  An  Act  to 


enable  the  Rev.  James  Wliite  and  the  persons  for  the 
time  being  entitled  to  certain  estates  situate  in  the 
parish  of  Bonchurch,   in   the   Isle  of  Wight,  in  the 
county  of  Southampton,  devised  by  the  will  of  Charles 
Fitzmaurice  Hill,   Esq.,    deceased,  to  grant  buildiog 
leases  ; "  and  the  defendant   says  that  under  and  bj 
virtue  of  the  said  Act  the  plaintiff  (being  the  said  Rev. 
James   White  therein  mentioned)  and  his  wife  were 
enabled  and  empowered  to  grant  leases  of  the  said 
estates,  being  the  said  land  and  hereditaments  herein- 
before mentioned,  including  the  said  land  in  which  the 
said  supposed  trespass  is  alleged  to  have  been  committed, 
upon  sudi  terms  and  at  such  rents  as  in  the  said  Act  men- 
tioned ;  and  that  since  the  passing  thereof  the  plaintiff 
and  his  wife  have,  by  virtue  and  in  exercise  of  the 
powers  so  given  to  them,  duly  granted  a  great  number 
of  leased  of  different  portions  of  the  said  estates,  haid 
and  hereditaments,  upon  such  teims  and  at  such  rents 
as  by  the  said  Act  required ;  and  that  a  great  number 
of   houses  and    other    buildings  have    been   erected 
thereon  by  the  tenants  and  occupiers  of  the  said  leases, 
and  that  he,  the  defendant,  before  and  at  the  time  of 
the  committing  of  the  said  alleged  trespass  and  from 
thence  hitherto,  was  and  still  is  a  tenant  of  divers  lands 
and  houses  at  a  high   rent  imder  subsisting  leases 
thereof  duly  granted  by  the  plaintiff  and  his  said  wifs 
by  virtue  of  the   said  Act,  being  parcel  of  the  said 
estates,  lands  and  hereditaments  thereby  authorised  to 
be  leased ;  and  the  defendant  says  that  by  the  said  Act 
it  is  amongst  other  things  enacted  that  it  should  and 
might  be  lawful  to  and  for  the  person  or  persons  for  the 
time  being  empowered  by  that  Act  to  grant  leases  as  afore- 
said to  lay  out  and  appropriate,  or  to  concur  in  laying  out 
and  appropriating,  any  part  of  the  said  land  and  here- 
ditaments thereinbefore  authorised  to  be  leased  as  and 
for  a  way  or  ways,  street  or  streets,  avenue  or  avenues, 
square   or  squares,   passage  or    passages,    sewer    or 
sewers,  or  other  conveniences  for  the  general  improve- 
ment of  the  estate,  and  the  accommodation  of  the 
tenants   and   occupiers  thereof.     And   the   defendant 
says  that,  after  the  passing  of  the  said  Act,  and  many 
years  before  the  committing  of  the  said  supposed  tres- 
pass, the  plaintiff  and  his  said  wife  did,  by  virtue  and 
in  exercise  of  the  powers  so  given  to  them  by  the  said 
Act,  duly  lay  out  and  appropriate  the  said  land  in  the 
declaration  mentioned,  to  wit,  the  said  roadway  (being 
parcel  of  the  said  lands  and  hereditaments    by  the 
said  Act  authorised  to  be  laid  out  and  appropriated)  as 
and  for  a  way  for  passing  freely  and  at  pleasure,  at  all 
times,  as  well  on  foot  as  with  horses,  carriages  and 
carts  for  the  accommodation  of  the  tenants  and  occu- 
piers of  the  said  estates,  lands  and  hereditaments,  that 
is  to  say,  for  a  way  from  and  out  of  a  certain  common 
and  public  highway,  in  the  said  parish  of  Bonchurch, 
unto  the  setishore  at  Horseshoe-bay,  in  the  said  parish ; 
and  the  defendant  says  that  the  said  way  was  a  general 
improvement  to  the  said  (^tate,  and  was  a  great  con- 
venience and  accommodation  to  the  tenants  and  ooca- 
piers  thereof,  to  wit,  of  the  lands  and  hereditaments 
so  leased  as  aforesaid,   in  many  respects,  and  among 
other  things  in  that  it  afforded  a  convenient  aocess  to 
the  seashore  from  their  respective  houses,  both  for  the 
purposes  of  pleasure,   and    also   for  the  purpose  of 
fetching  from  the  seashore  sand  and  other  things  re- 
quired by  them  in  and  about  their  houses,  buildings, 
gardens  and  lands,  without  which  access  many  of  the 
said  houses  would  be  greatly  depreciated  in  value  and 
eligibility,  and  also  the  probability  of  letting  many 
parts  of  the  said    lands  and  hereditaments  which  are 
still  unlet  would  be  diinuiished ;  and  the  defendant 
says  thi,t  the  said  tenants  and  occupiers  have,  and  that 
he  himself  has  for  many  years,  to  wit,  since  that  way 
was  so  laid  out  and  appropriated,  used  the  said  way 
accordingly ;  and  that  the  said  alleged  trespass  was  a 
use  of  the  said  way  by  the  defendant. 

Replication   to   the  plea  of  the    defendant  above 
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pleaded,  that  the  said  Act  of  Parliament  was  and  is 
ao  Act  to  enable  the  Kev.  James  Whiter  and  the  per- 
sons  for   the   time   being   entitled   to  certain  estates 
aitn&te    in  the   parish  of   Bonchurch,   in  the  Isle  of 
Wight,  in  the  county  of  Southampton,  devised  by  the  will 
of  Charles   Fitzmaurice  Hill,  Ksq.,  deceased,  to  grant 
boOding  leases ;  and  that  the  said  Act  of  Parliament, 
so  far  as  it  relates  to  the  matters  in  dispute  in  this 
action,  was  and  is  in  the  words  and  iigui-es  following : — 
[Here  followed  the  recitals  and  other  parts  of  the  Act.] 
The  8th  section  provides  "  that  it  shall  and  may  be  law- 
Inl  to  and  for  the  person  or  persons  for  the  time  being 
on  powered  by  this  Act  to  grant  lca.«<esa.s  aforesaid,  to  lay 
out  and  appropriate,  or  to  concor  in  laying  ont  and  ap- 
propriating, any  part  of  the  said  land  and  hereditaments 
hereinbefore  anthoriacd  to  be  leased,  as  and  for  a  way  or 
ways,  street  or  streets,  avenue  or  avenues,  square  or 
sqaares,  passage  or  passages,  sewer  or  sewers,  or  other 
oonvenienoes  for  the  general  improvement  of  the  estate, 
and  the  accommodation  of  the  tenants  and  occupiers 
thereof.**    And  the  plaintiif  further  saith,  that  after  the 
makiug  and  passing  of  the  said  Act  of  Parliament,  on  the 
1st  of  April  1840,  by   a  certain  indenture  then  made 
between   the  plaintiff  and  Rosa,  his  wife,  of   the  one 
part,  and  John  Lucena  Kettle  of  the  other   part,   in 
pursuance  of  the  powers  of  the  said  Act,  the  plaintiff  and 
Rosa  his  wife  did  thereby  demise  to  the  said  John 
l.*oiciena  Kettle,  his  executors,   administrators   and  as- 
signs .  certain   1  lUiis  in  the  said  indenture  described  as 
all  that   piece   or  parcel  of  land  called  Orchard  Leigh, 
situate  in   the  parish   of   Bonchurch,  in   the  Isle  of 
Wight,  as  the  same  was  then  staked  or  mnrke<l  out, 
on  which  a  dwelling-house  was  then  being  erected  by 
the  said  John  Lucena  Kettle,  and  compri^iIlg  a  cottage, 
garden  and  premises,  then  in  the  occupation  of  James 
Joblin,  and  extending    on  the  north  side   eighty-six 
feet,    on   the  south  side      225   feet,     and    bounded 
on  the  north  side    by    the   high  road  from  Shank- 
lin     to     Ventnor,     and    by     certain     hereditaments 
belonging    to  Charles    Popham   Hill,  Esq.,    and   on 
the  east  side  by  hereditaments  belonging  to   the  said 
Charles  Popham  Hill  and  the  pliuntiff,  and  on  the  west 
by  a  road  then  recently  commenced,  leading  from  the 
high  road  aforesaid,  towards  the  seashore,  and  on  the 
sooth  by  hereditaments  belonging  to  the  sjiid  plaintiff, 
the  same  containing  by  admesisurement  two  acres  or 
thereabouts,  were  the  same  more  or  less,  and  described 
in  the   plan  thereof  drawn  in  the  margin  of  the  said 
indenture  and  being  parcel  of  the  estates  in  the  sud  Act 
mentioned,  with  all   and    singular  the   rights,    privi- 
leges, advantages  and  appurtenances  whatsoever  to  the 
said  piece  of  land  and  hereditaments  appertaining,  with 
foil  right  and  Ubertyforthe  said  John  Lucena  Kettle,  his 
execntors,  administrators  and  assigns,  and  his  and  their 
serranis,  or  the  tenants  or  occupiers  for  the  time  being 
of  the  hereditaments  thereby  demised,  or   any  part 
thereof,  or  any  person  or  persons  duly  authorised  by 
him  or  them,  to  use  and  to  pass  and  repass  on  foot  or 
on  horseback,  or  irith  carts,  carriages  or  other  vehicles, 
along  a  certain    road  leading  to  the  seashore,  being 
the  private  road  in  the  said  declaration  and  second 
plea  mentioned.    And  the  plaintiff  further  saith  that, 
on  the  19th  Dec  1842,   by  a  certain  indenture  then 
made  between  the  plaintiff  and  Rosa  his  wife  of  the 
one  part,  and  Jonathan  Joliffe,  of  Bonchurch,  in  the  Isle 
of  Wight,  of  the  other  part,  in  pursuance  of  the  powers  of 
the  said  Act  of  Parliament,  the  plaintiff  and  Rnsa  his  wife 
did  demise  to  the  said  Jonathan  Joliffe,  his  execntors, 
admimstrators  and  assigns,  a  certain  piece  of  land,  in 
the  said    indenture    described  as   all    that  piece   or 
parcel  of  land  situate  in  the  parish  of  Bonchurch,  in 
the  Isle  of  Wight,  as  the  same  was  then  staked  or 
marked  ont  for  building,  containing  by  estimation  one 
acre  and  a  half,  and  described  in  the  plan  thereof  drawn 
in  the  margin  of  the  said  last-mentioned  indenture,  the 
same  being  parcel  of  the  land  and  hereditaments  com- 


prised in  the  schedule  annexed  to  the  said  Act  of  Par- 
liament, which  said  piece  or  parcel  of  land  is  known 
by  the  name  of  Horseshoe-bay,  together  with  all  »nd 
singular  the  rights,  members  and  appurtenances  what- 
soever to  the  said  piece  or  parcel  of  land  appertaining, 
except  the  said  road  in  the  said  declaration  and  second 
plea  mentioned,  with  a  right  for  the  said  Jonathan 
Joliffe,   his  executors,    administrators    and    assigns, 
and  for  his  servants  and  others,  by  his  permission 
from  time  to  time,  and  at  all  times  during  the  said 
demise,  to  pass  and  repass,  with  or  without  horses  and 
loaded  or  empty  carts  or  carriages,  on  and  along  the 
said  road,  for  the  purpose  of  going  to  and  from  the 
said  demised  premises  and   seashore  at  Horseshoe-bay 
aforesaid,  and  which  right  was  reserved  to  him  in  con- 
sideration of  a  certain  covenant  on  his  part  contained 
to  repair  and  keep  the  said  road  in  repair,  and  of  the 
width  of  sixteen  feet  at  the  least ;  and,  inasmuch  as  it 
was  intended  to  give  to  the  said  Jonathan  Joliffe,  hia 
executors,  administrators  and  a8!<igns,  the    exclusive 
benefit    and   advantage   of  any    purposes     of   trade 
to  be  derived  from  the   aaid    piece    of    land    called 
Horseshoe-bay,  it  was   further   agreed    and  declared 
that  the  said  Jonathan  Joliffe,  his  executors,  adminis- 
trators and  assigns,  should  have  full  and  absolute  power 
from  time  to  time,  and  at  all  times  during  the  con- 
tinuance of  the  said  demise,  of  preventing  and  stop- 
ping any  person  or  persons  whomsoever,  except  the 
plaintiff  and  Rosa  his  wife,  and  the  person  or  persons 
for  the  time  being  entitled  in  reversion  as  therein  men- 
tioned, and  his  and  their  servants  and  others  autho- 
rised by  them,  and  also  John  Lucena  Kettle,  Esq., 
his   executors,   administrators   and  assigns,    his    and 
their  servants,  or  the  tenants  or  occupiers  for  the  time 
being  of  the  messuage  and   premises  called   Orchard 
Leigh,  from  passing  or  repassing  upon  or  along  the  said 
road  so  excepted  from  this  demise  as  aforesaid,  with 
carts,  waggons,   horses  or  other  beasts  of  burden, 
trucks,  barrows  or  otherwise,  for  the  purpose  of  landing 
and  conveying  from  the  seasliore  any  goods,  coal,  com 
or  other  articles  of  merchandise  or  sale  whatsoever. 
And  it  was  provided  that  nothing  therein  contained 
shall  extend  to  prevent  any  of  the  owners  or  occupiers 
for  the  time  being  of  such  of  the  messuages,  lands, 
tenements  and  hereditaments,  parcel  of  the  estates  in 
the  said  Act  mentioned,  as  were  situate  on  the  north 
side  of  a  certain  road  leading  from  Shanklin  to  Vent- 
nor,   in   the   parish   of    Bonchurch,   held   under   the 
plaintiff  and  Rosa  his  wife,    to  use  and  enjoy   at   all 
times,  at  their  own  free  will  and  pleasure,  an  unin- 
terrupted right  of  carriage,  bridle  and  foot  way,  on  tlie 
road  in  the  declaration  and  second  plea  mentioned, 
for  all  pleasure  and  private  purposes,  it  being  under- 
stated  that   tlie   power   thereby  granted  to  Jonathan 
Joliffe,  his  executors,  administrators  and  assigns,  of  re- 
stricting the  free  use  of  the  said  road,  was  expressly 
limited  to  such  use  as  might  be  made  thereof  for  the 
carriage  of  goods   and   merchandise  thereon   for  the 
purpose   of  trade  and  business,   and   not  further  or 
otherwise.     And  the  plaintiff  further  saith    that  the 
said  road  was  not,  except  as  aforesaid,  appropriated  as 
in  the  said  plea  is  mentioned,  for  the  accommodation 
of  the  tenants  and  occupiers  of  the  said  estates,  lands 
or  hereditaments,  or  of  any  of  them,  or  of  any  part 
thereof,  and  that  the  defendant  was  not  at  the  time  of 
the  committing  of  the  said  trespass  in  the  declaration 
mentioned  the  tenant,  owner  or  occupier  of  the  lands, 
or  of  any  of  them,  or  of  any  part  thereof,  to  the 
owners  and  occupiers  of  which  any  right  of  way  was 
granted  by  the  plaintiff  and  Rosa   his  wife  in  pur- 
suance of  the  said  Act,  or  otherwise  howsoever ;  and 
that  the  defendant  did  not  commit  the  said  trespass 
by  the  licence  or  permission   of  the  said  John  Lucena 
Kettle,   his   executors,  administrators  or  assigns,   or 
of  the  said  Jonathan  Joliffe,  his  execntors,  adminis- 
trators or  assigns,  or  of  the  plaintiff. 
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Ex.1 

The  Attorney-Gen i-;RAL  v.  The  Mayor,  &c.,  of  Southampton. 

[V.C.  S. 

Rejoinder  2. — And  for  a  second  rejoinder  to  tlie  said 
second  replication  to  the  said  second  plea  the  defen- 
dant sap  that,  before  the  making  of  the  indentnres  in 
the  said  replication  mentioned,  and  when  the  said  war 
in  the  said  plea  mentioned  was  first  laid  ont  and  made, 
neither  the  said  way  nor  the  right  to  use  the  same  was 
granted  by  any  deed  or  instnmient  nnder  seal  to  any 
person  or  persons  whatsoever;  but  the  said  way  was 
then  so  laid  out  and  made  by  the  plaintiff  and  his  said 
wife  in  exercise  of  the  powers  conferred  on  them  by 
the  said  Act ;  and  they  then  duly  laid  out  and  appro- 
priated the  same  for  the  general  improvement  of  the 
estate  and  the  accommodation  of  the  tenants  and  occu- 
piers thereof,  and  to  the  intent  and  purpose  that  the 
said  tenants  and  occupiers  might  enjoy  >  uch  appropria- 
tion and  accommodation  ;  and  the  defendant  says  that 
he,  as  one  of  such  tenants  and  occupiers,  and  the  said 
other  tenants  and  occupiers,  there\ipon  and  thence 
hitherto  have  (without  wny  grant  thereof  by  deed), 
always  used  and  enjoye<l  the  same  as  in  the  said  second 
plea  particularly  set  forth  and  alleged. 

Demurrer  to  the  above  rejoinder. 

Af.  Smithy  Q.C.  (^Not-man  with  him)  in  support  of 
the  demurrer,  argued  that  the  intent  of  the  plaintiff 
and  his  ^vife,  in  laying  out  the  said  road  and  the  laying 
out  and  appropriation  of  the  said  road  as  a  private 
road  for  the  general  improvement  of  the  estate  and 
the  accommodation  of  the  tenants,  was  without  any 
grant  of  a  right  of  way  thereon  to  the  defendant,  and 
did  not  confer  on  the  defendant  any  right  of  way  over 
the  said  land,  and  that  it  appeared  from  the  replication 
that  the  licence,  if  any  ever  existed,  or  was  to  be  im- 
plied, was  determined;  that  the  Act  of  Parliament  was 
in  the  nature  of  a  conveyance  to  the  tenant  for  life  of 
the  estate ;  that  the  general  under-tenants  were  no 
parties  to  it :  ( Ward  v.  Scolt^  3  Camp.  284,  and 
Lud/brd  v.  Barber^  1  T.  R.  93,  were  referred  to.) 

Chas.  Pollock  for  defendant.— The  rejoinder  and 
plea  are  good.  If  any  dedication  could  have  been 
made,  from  the  state  of  the  record  it  would  appear 
to  have  been  made  The  tenants  for  life  have  the 
power  to  dedicate  by  the  terms  of  the  8th  section  of 
this  local  Act :  not  a  dedication  to  each  person  having 
a  hou^  there,  but  generally  to  those  using  the  roads. 
[BRAMWET.L,  B. — 11*  the  way  is  a  public  way,  the 
parish  must  repair  it].  Not  always  so.  The  words  of 
the  Act  of  Parliament  are  "  for  the  general  improve- 
ment of  the  estate,  and  the  accommodation  of  the 
tenants  and  occupiers  thereof;"  which  would  imply 
that  the  roads  so  made  should  be  used  by  those  who 
were  tenants  of  the  estate,  and  the  defendant  being  a 
tenant  of  the  estate  would  have  the  riglit  to  use  the 
road  for  his  accommodation  :  (8  &  9  Vict,  c  20, 
8.  53;  Poole  v.  Huskisson,  11  M.  &  W.  827;  and 
Owen  V.  iSaumders,  1  Ld.  Raym.  1 58,  were  cited.) 

Smilh^  in  reply.  Cur.  adv.  vuU. 

Dec.  7. — Watson,  B.  delivered  judgment. — ^We  are 
of  opinion  that  the  plaintiff  is  entitled  to  judgment. 
In  right  of  his  wife,  tenant  for  life,  he  is  possessed  of 
the  land  in  question.  A  private  Act  of  Parliament 
enabled  them  to  grant  building  leases,  and  contained 
a  clause  (as  usual)  that  they  might  lay  out  and  appro- 
priate, or  concur  in  laying  out  and  appropriating,  any 
part  of  the  land  authorised  to  be  leased  as  and  for  a 
way  or  ways,  street  or  streets,  avenue  or  avenues, 
square  or  squares,  passage  or  passages,  sewer  or  sewers, 
or  other  conveniences  for  the  general  improvement  of 
the  estate,  and  the  accommodation  of  the  tenants  and 
occupiers  thereof.  Land  has  been  appropriated  for  a 
way,  and  a  way  has  been  laid  out,  which  upon  the 
pleadings  must  be  taken  to  be  not  a  public  way,  and 
not  a  way  over  which,  at  the  time  of  its  creation,  a 
right  of  way  was  granted  to  any  one  by  an  instrument 
nnder  seal ;  but,  as  alleged  in  the  rejoinder,  as  a  way 
laid  out  and  made  in  exercise  of  the  powers  of  the  Act, 
and  laid  out  and  appropriated  for  the  general  im- 


provement   of  the    estate,    and    to    the  intent     the 
tenants    might    enjoy  it,   whatever   that  may    mean. 
Two     private     rights     of     way     have     since     been 
gran'ed   to  tenants  over  this  road.      This    being   so, 
the  defendant,  being  a  tenant  of  the  estate  under  a  lease 
in  pursuance  of  the  powers  in  the  Act,  contends  that 
though  the  way  is  not  public,  and  though  there  i^  no 
grant  of  way  over  it,  nor  licence  to  ukc  it,  he  is  never- 
theless entitled,  under  the  provisions  of  the  statute,  to 
use  it.     Wliether  he  is  was  the  question  in  the  case, 
and  it  must  be  answered  in  favour  of  the  plaintiffs. 
The  defendant's  contention  is  based  on  the  words  '*  for 
the  general  improvement  of  the  estate,"  and  it  is  sup- 
posed that  under  this  expression  every  road  laid  out 
must  be  a  public  road,  or,  at  all  events,  a  road  for  all 
the  tenants  of  the  estate.     For  this  we  think  there  is 
no  foundation.     The  general  improvement  of  the  estate 
may  be  promoted  by  private  roads.     The  statute  must 
have  intended  that  there  might  be  private   rights  of 
way  granted  ;  even  if  not,  the  defendant  would  havo  no 
right,  though   the  reversioner  might  avoid  the  Act  as 
not  within  the  power.     It  is  clear  land  may  be  appro- 
priated for  the  purpose  and  one  or  more  private  ways 
afterwards  granted  over  it.     The  argument  of  the  de- 
fendant would  go  to  show  that,  if  a  square  of  large 
houses  was  set  out  with  an  incloiure,  all  the  tenants 
of  the  estate  must  have  a  right  to  walk  in  it,  though 
they  live  in  cottages  at  a  distance.     It  would  also  go 
to   show  that  no  sewers   could  be  made  unless  they 
drained  all  the  houses.     The  plaintiffs  are  entitled  to 
udgment.  Judgment  Jbr  the  plaintiffs. 


V.  C.  STUABT'S  COUBT 

Reported  liy  James  B.  Davidson.  Esq ,  of  Linculn's-lnn, 

Banixter-at-Law. 

Dec.  6  and  7. 

The  Attornet-General  v.  The  Mayor,  Aldermsn 
and  Burgesses  of  the  Borough  of  South- 
ampton. 

Local  Act  of  Parliament^ Construction — Holding  a 
cattle-fuir  on  a  piece  *»f  land  dedicated  to  purposes 
oj  recreation,  and  thereto/ore  used  as  a  cricket' 
ground. 

By  a  local  Act  of  Parlufment,  pcused  for  improving 
the  marsh  and  other  common  lands^  and  extending 
rights  of  common  and  recreatum  within  the  town  of 
S,,  reciting  that  a  certain  portum  oJ  the  marsh  lands 
coruisting  of  four  acres  was  better  adapted  for  the 
purposes  of  recreaiion  than  the  other  portions  of 
the  marsh ;  it  was  enacted  that  rights  of  common 
and  recreation  should  not  he  extinguished,  and  thai 
the  said  four  acres  shimld  for  ever  ihereafier  he 
subject  to  such  rights  of  common  and  qf  n  creation, 
and  other  public  rujhts  "a«  had  theretofore  hem 
exercised  and  enjoyed  thereon.'^  By  the  same  Act  it 
w€u  provided  tha',  ^^ except  as  therein  otherwise  pro^ 
vided,''  all  the  waste  lands  which  were  then  vested  in 
the  corporation  should  remain  subject  to  the  existing 
rights  of  common  and  recreation,  and  suchjHfwers  were 
given  to  the  corporation  to  fence,  drain  and  manage 
the  said  lands  as  they  should  think  proper  for  the 
public  advantage  of  the  udtabUants.  The  corporan 
turn  were  also  empowered  to  remove  a  fair  to  such 
parts  of  the  wastelands  as  they  should  think  ft.  In 
the  exmcise  of  their  discretion  the  corporation  re- 
moved the  fair  to  the  foitr  acres  above  mentioned^ 
which  were  called  ^^  the  Cricket  ground,''  emd  had 
theretofore  been  used  for  the  purpose  of  playing 
cricket  : 

Held,  on  the  construction  of  the  Act,  thai  the  corpora/' 
tion  by  so  doing,  had  contravened  the  powers  of  the 
Act ;  and  perpetual  injunction  to  restrain  them  from 
holding  the  fair  on  the  cricket-ground  granted,  with 
costs. 
This  was  an  information  for  the  purpose  of  restrain- 
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V.C.  S.] 


The  Aitornbt-Gbmbbal  v.  The  Mator,  &c.,  of  Soutmajiptom. 


fV.C.  s. 


mg  the  defendants,  the  corporation  of  Soatharapton, 
from  remoTing  a  fair,  called  Above  Bar  Fair,  at  Sonth- 
amptoa,  to,  or  holding,  or  permitting  the  same  to  be 
holden  upon  a  piece  o^  ground  now  called  or  known 
as  the  Cricket-gronnd,  or  anj  part  thereof,  or  npon 
a  road  called  the  Itcben  Bridge-road,  near  the  same 
town. 

It  appeared  that  before  the  passing  of  the  Act  below 
men^oued,  the  "  Abore  Bar  Fair  "  had,  from  time  im- 
BxemorLJ,  been  accustomed  to  be  held  on  the  6th 
and  7  th  i^f  Maj  every  year,  on  a  piece  of  land  in  the 
pariah  of  All  Saints,  Southampton,  called  **  the  Fair 
FlekL**  At  the  time  of  paasing  the  Act  (4th  July 
l»44)  the  ''Fair  Field"  was  in  the  tenure  of  John 
Watkins  Drew,  Esq.,  as  lessee,  nnd  by  the  Act  the 
oorporation  were  empoweied  to  purchase  Mr.  Drew's 
interest  in  the  same  for  a  sum  of  740L 

The  Act  (7  &  8  Vict,  c  liv.),  which  was  for  the  purpose 
of  "  improving  the  marsh  and  other  common  lands, 
and  extending  rights  of  common  and  of  recreation 
within  the  town  of  Southampton,"  recited  that  the  in- 
haLitanta  of  the  town  claimed  to  be  entitled  to  certain 
rights  of  common  and  other  rights  over  the  marsh  at 
ail  times  in  the  year,  and  that  the  marsh  was  com- 
pletely detached  fxx)m  the  other  waste  lands  in  South- 
ampton. 

bj  the  17th  section  of  the  Act,  after  reciting  that 
the  north-western  portion  of  the  marsh,  containing 
4a.  Ir.  17p.,  or  thereabouts  (being,  in  fact,  the  cricket- 
ground),  was  better  adapted  and  might  be  made  more 
available  for  the  purposes  of  recreation  than  the  other 
portions  of  the  marsh,  it  was  enacted  ''  that  no  notice 
(aa  in  the  Act  mentioned)  should  be  given  by  the 
mayor,  aldermen,  &c.,  to  extmguish  any  right  of  com- 
mand or  of  recreation  or  other  public  rights,  over  the 
•aid  north-western  portion  of  the  marsh." 

By  the  18th  section  it  was  enacted  as  follows: — 
"  The  mayor,  aldermen,  &c.,  shall  with  all  convenient 
speed  after  the  passing  of  this  Act  cause  the  said  north- 
western portion  of  the  marsh  to  be  drained  and  levelled, 
and  to  be  put  and  kept  in  a  proper  condition  for  pur- 
poses of  public  recreation,  and  the  same  portion  shall 
fftr  ev.  r  thereafter  be  subject  to  such  rujhts  of  common 
and  tf  reeretUiotij  and  other  pttblic  righU  iis  have  here- 
Ufore  been  exercised  and  enjoyed  thereon." 

By  the  28th  section  it  was  enacted  that  it  should 
nut  be  lawful  for  the  mayor,  &;c.,  to  make  any  demise 
or  lease  of  or  including  any  part  of  the  said  portion  of 
the  Itchen  Bridge-road,  or  to  alter  the  course  thereof, 
or  to  reduce  the  width  thereof  to  a  less  width  than 
Rxty  feet,  or  othencise  to  render  the  some  less  commo- 
diorufor  public  traffic  than  it  now  is. 

By  the  1 1 6th  section  it  was  provided  that  *'  eaxq)t 
as  tAirei^i  otherwise  provided^  all  the  waste  lands  in 
Southampton,  which  are  now  vested  in  the  mayor, 
aldermen,  &c.,  and  over  wldch  at  all  times  of  the  year 
rights  of  conunon  and  of  recreation  and  other  public 
rights  are  now  claimed,  exercised  and  eiyoyed,  shall  at 
all  times  for  ever  hereajpter  remain  subject  to  the  same 
or  like  rights." 

By  the  117th  section  the  mayor,  &&,  were  em- 
powered to  fence,  drain  and  manage  such  of  the  said 
lands  as  for  the  time  being  should  be  vested  in  them, 
subject  to  rights  of  common  or  of  recreation  or  other 
public  rights,  and  to  preserve  and  improve  the  sward 
thereon,  and  to  make,  fence,  light  and  maintain  public 
roads  and  walks,  &c,  and  to  appropriate  and  preserve 
such  lands  or  such  portions  thereof  as  the  mayor,  &c., 
should  from  time  to  time  think  proper,  exclusively  for 
the  recreation  of  the  inhabitants  of  Southampton,  or 
otherwise,  as  open  spaces  for  the  public  advantage  of 
the  inhabitants  of  Southampton,  as  to  the  mayor,  &c., 
should  seem  meet. 

By  sect.  118,  after  reciting  that,  by  reason  that  the 
several  powers  and  authorities  thereby  granted  to  the 
mayor,  aldermen  and  burgesses  had  been  so  granted. 


and  that  the  several  sums  thereby  authorised  to  be 
offered  and  paid  and  accepted  as  the  compensation  for 
the  purchase  of  lands  had  been  so  authorised  to  be 
oil'ered  and  paid  and  accepted  for  the  sole  purpose  and 
in  consideration  and  on  the  condition  of  the  lands  pur- 
chased and  taken  under  the  authority  of  that  Act 
being  devoted  for  ever  thereafter,  subject  to  the  provi- 
sions of  that  Act  exclusively,  as  open  spaces  for  the 
general  and  public  advantage  of  the  inhabitants  of 
Southampton,  and  of  all  other  persons  interested  in 
the  sttme  being  so  devoted ;  and  by  retison  also  that  the 
paities  interested  in  resisting  the  pitssing  of  that  Act 
htid  assented  to  the  several  provisions  therein  con- 
tained, in  the  full  faith  and  confidence  that  such  pur- 
pose should  for  ever  be  strictly  observed,  it  was  enacted, 
"''  that  such  parts  of  the  said  common  fields,  as  for  the 
time  being  should  h.ive  been  by  the  mayor,  Hldermen 
and  burgees  purchased,  taken  or  acquired  for  the  pur- 
poses of  th  4  Act,  should  for  ever  ufter  the  same  had 
been  so  purchased,  Uiken  or  ucquired,  be  devoted  and 
kept,  subject  to  the  provisions  of  that  Act  exclusivdy, 
as  open  spaces  fur  the  general  and  public  advantage  of 
the  inhabitants  of  Southampton,  and  of  all  other  per- 
sons for  the  time  being  interoi^ted  in  the  same  being  so 
devoted  and  kept." 

The  189th  section  was  as  follows: — "And  be  it 
enacted  that  after  the  mayor,  aldermen  and  burgesses 
shall,  in  pursuance  of  tliis  Act,  have  purchased  or  taken 
for  the  puri)oses  of  this  Act  the  leasehold  or  other 
interest  of  the  said  John  Watkins  Drew,  his  executors, 
administrator^!,  or  assigns,  in  the  said  Fair  Field,  it 
shall  be  lawful  for  the  mayor,  aldermen  and  burgessss, 
at  such  time  as  they  shtdl  thuik  proper,  to  caose  a 
notice  to  be  affixed  on  the  outer  doors  of  the  Ouildhall 
of  Southampton,  and  on  or  near  the  doors  of  all  the 
churches  and  chapels  in  Southampton,  and  to  be  made 
public  in  such  other  way  as  the  mayor,  aldermen  and 
burgesses  shall  think  proper,  declar  ng  that  the  annual 
fair  holden  on  or  about  the  6th  and  7th  days  of  May, 
in  certain  places  in  the  parish  of  All  Saiiits,  in  South- 
ampton, shall  irom  the  thneof  affixing  such  notice 
cease  to  be  holden  in  such  places,  and  shall  thenceforth 
be  removed  to,  and  for  ever  thereafter  yearly,  on  the 
the  second  Wednesday  in  May,  and  following  day,  be 
holden  on  such  parts  of  the  waste  lands  in  Southamp- 
ton for  the  time  being  vested  in  the  mayor,  aldermen, 
and  burgesses,  as  they  shall  think  fit ;  and  tiie  said 
fair  shall  for  ever  after  the  affixing  of  such  notice  be 
ramoved  and  holden  according  to  the  terms  of  such 
notice,  and  at  no  other  place  than  shall  be  expressed  in 
such  notice,  and  on  no  other  days  than  the  second 
Wednesday  in  May  and  the  day  following." 

After  the  passing  of  the  Act  the  piece  of  ground  in 
question  was  drained  and  levelled,  and  put  into  a 
proper  condition  for  purpose  of  public  recreation.  It 
was  called  "  the  Cricket-ground,"  and  the  bill  alleged 
that  the  inhabitants  and  the  public  generally  had 
used  it  for  purposes  of  public  recreation. 

The  corporation  purchased  Mr.  Drew's  interest  in 
the  Fair  Field,  and  in  May  last  removed  the  fair  to  the 
four  acres,  called  "the  Cricket-ground,"  much  to  the 
annryance,  as  the  bill  alleged,  of  the  inhabitants. 

In  May  last  the  present  information  was  filed, 
praying  for  a  declaration  that,  according  to  the 
true  construction  of  the  Act,  the  four  acres,  called 
"  the  Cricket-ground,"  ought  to  be  used  for  the  pur- 
poses of  public  recreation  only,  and  that  it  was  a 
breach  of  trust  in  the  defendants  to  remove  the  fair  to, 
or  permit  the  same  to  be  held  upon,  the  said  piece  of 
ground,  or  upon  the  Itchen  Bridge-road ;  and  for  an 
injunction  in  the  terms  above  stated. 

On  the  10th  May  a  motion  was  made  for  an  injunc- 
tion, but  it  was  on  that  oaasion  arranged  tliat  the 
motion  should  ^tand  over,  the  corporation  undertaking 
to  repair  the  damage,  if  any.     The  fair  was  held  on 
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the  Oricket-groimd,  and  the  cause  now  came  on  upon 
the  hearing. 

Malin^<t  Q.C.  and  CracknoU  appeared  for  the  plain- 
tiffs, and  contended  that,  by  the  17th  and  18th  sec- 
tions of  the  Act,  the  land  wa»  dedicated  to  such  pur- 
poses of  recreation  as  it  had  hitherto  been  used  for, 
and  that  the  corporstion  had  no  power  to  devote  it  to 
any  other  purpose. 

Bacon,  Q.C.  and  Shebbearf,  for  the  defendants, 
argued,  ^rst,  that  the  corporation  had  absolute  dis- 
cretion in  dealing  with  the  waste  lands,  and  that  the 
court  could  not  interfere  with  that  discretion.  They 
contended,  secondly,  that,  even  supposing  the  land  to 
have  been  dedicated  to  the  purpose  of  recret  tion,  it  was 
no  departure  fruin  that  purpose  to  hold  a  fair  upon  it. 
Dugdale's  Warwickshire,  p.  514,  waa  cited  to  show  that 
a  "  fair  *'  was  originally  a  feast  or  festival : — "  Touching 
the  originall  occasion  of  which  meetings  called  Faires, 
let  us  hear  what  the  learned  Spelman  hath  observed ; 
'  Cum  autem  Christiani  ad  insignes  aliquas  oelebritates, 
prassertim  enccenia  et  dedicationes  Ecclesiaruni  festa 
annua  peragenda  convenirent;  adesse  utique  mer- 
catores  solebant,  sua  raercimorda  sub  ipsis  Eoclesiis 
atque  in  CGometeriis  distracturi.'  And  a  little  below 
he  thus  goes  on :  '  Pariter  verb  convenisse  turn  ad 
meroes  vendendas  turn  ad  eraendas  mercatores  quam- 
plurimos,  atque  ita  festum  cmn  nundinis,  nundinas  cum 
festo  miscuLsse ; "  and  definitions  of  the  word  were 
taken  from  Johnson's  Dictionary,  citing  Dryden,  and 
from  Richardson's  Dictionary,  with  quotations  from  the 
works  of  Chaucer  and  Gower.  Passage*  were  also 
read  in  support  of  the  same  view  from  Gay's  Poems, 
and  from  the  prologue  to  Tennyson's  "Princess," 
descriptive  of  countrj-  sports : — 

...    a  henl  of  boya  wf th  elamonr  bowl'd 
And  stamp'd  the  wicket ;  babies  roll'd  xbout 
Like  tamblud  fraitin  grata ;  and  men  and  maids 
Arran(ce<i  a  country  dancp,  and  flew  thro'  light 
And  shadow;  while  the  twanglinur  violin 
Struck  up  with  "Soldior-landie,"  and  overhead 
The  broad  ambrosial  altiica  of  lofty  lime 
Made  noise  with  beos  and  breeze  from  end  to  end. 

It  waa  urged  that  it  was  a  fallacy  to  suppose  that 
land  devot^i  to  the  purposes  of  recreation  was  to  be 
exclusively  used  for  cricket ;  and  that  the  coxporation 
bad  the  power  to  remove  the  fair  to  any  part  of  the 
waste  land  they  deemed  most  eligible  for  the  purpose. 

The  Vice-Chancellor  (without  calling  for  a  reply). 
— This  information  is  filed  to  protect  a  piece  of  land, 
which  covers  about  four  acres,  and  wh'ch  in  the 
bill  is  called  "  the  Cricket-ground,"  from  being  used 
by  the  corporation  of  Southampton  for  the  purpose  of 
holding  a  fair.  The  corporation  have  very  large  powers, 
and  the  139th  section  of  their  Act  has  expreiss  refer- 
ence to  the  removal  of  the  fair  Before  this  infonna- 
tion  was  filed  the  fair  had  been  held  upon  a  piece  of 
ground  which  seems  to  have  been  leased  to  a  person 
of  the  name  of  Drew.  The  49  th  section  authorises  t  e 
corporation  to  piu*chasc  Drew's  interest,  and  the  139th 
section  empowers  them  to  remove  the  fair  to  "  such 
parts  of  the  waste  lauds  in  Southampton  as  they  shall 
think  fit."  In  this  section  the  language  is  veiy  wide, 
but  it  must  be  construed  so  as  to  make  it  consistent 
with  the  other  provisions  of  the  Act.  The  piece  of 
ground  which  is  now  in  question  is  the  subject  of  two 
express  clauses  of  the  Act,  which  speak  of  it  in  very 
definite  terms.  Th(>  17th  section  describes  these  four 
acres  or  thereabouts  as  **  better  adxipted  and  more 
available  for  the  purposes  of  recreation  than  the  other 
portions  of  the  marsh,"  and  the  18th  section  directs 
that  this  same  portion  of  the  marsh  shall  be  "put 
and  kept  in  a  proper  condition  for  purposes  of  pubUc 
recreation,  and  shall  for  ever  thereaflber  be  subject 
to  such  rights  of  common  and  of  recrexition 
and  other  public  rights  as  have  heretofore  been  exer- 
cised and  enjoyed  thereon."  lliis  language  is  so  plain 
as  to   admit  of  no  doubt.     According  to  the  plain 


meaning  of  the  language,  if  Mr.  Bacon  be  right  in  th* 
dithcult   argument  he  has  had  to  maintain,  that     & 
cattle-market  is  a  sort  of  recreation,  he  must  show  thsLt 
it  is  such  a  recreation  and  such  a  right  as  has  "  here- 
tofore" been  exerdsed  and  enjoyed  on  this  piece  of 
land.     It  is  quite  plain  that  a  cattle-fair  cannot  b« 
brought  within  this  view ;  and  here  the  117th  section 
has   a  very  hnportant   application.     By    the    117th 
section  power  is  given  to  the  corporation  to  appro- 
priate such  particular  portions  of  the  waste  lands  as 
they  shall  think  proper  "  exclusively  for  the  recreation 
of  the;  Inhabitants  of  Southampton,  or  otherwise,  aM 
open  spaces  for  the  public  advantage  of  the  inhabi- 
tants of  Southampton,  as  to  the  corporation  shall  seem 
meet;"  and  by  the   116th  clause  all  the  waste  landii 
are  to  be  subject  to  existing  public  rights,  "  except  as 
herein  otherwiise  provided."     But  it  is  quite  plain  that 
the  Legislature  did  not  intend  to  entrust  the  corpora- 
tion with  a  discretion    as    to    these  four  acres ;  and 
it  is  no  longer  in    the    power   of  the  corporation  to 
say  that  these  four  acres  have  been  exclusively  dedi- 
cated to  the  same  rights  of  recreation  as  have  "  here- 
tofore"  been  exercised  and  enjoyed  thereon   if    they 
have  been  devoted  to  the  purpose  of  holding  a  fair. 
Taking  the   18th  clause,   and  construing   the  139th 
clause  by  the  light  of  it,  it  is  quite  plain  that  the  cor- 
poration must  look  for  some  other  pieces  of  waste  land 
than  that  included  in  the  17th  and  18th  sections  for 
the  purpose  of  holdmg  this  fair.     The  general  words  in 
sect.   139,  which  allow  them  to  fix  upon  such  parts 
of  the  waste  lands  as  they  may  think  fit,  on  which  to 
hold  the  fair,  must  be  read  as  controlled  by  the  par- 
ticular words  of  the  18th  section.     Therefore  I  think 
it  is  perfectly  clear  that,  in  fixing  upon  these  lands  as 
a  place  in  which  the  fair  is  to  be  holden,  the  corpora- 
tion have  contravened  the  Act  of  Parliament.    Another 
provision  is  as  to  the  Itchen  Bridge-road.     The  Act 
says,  with  reference  to  the  Itchen  Bridge-road,  that  it 
shall  not  be  lawful  for  tlie  corporation  so  to  deal  with 
this  road  as  to  render  the  same  "  less  commodious  for 
public  tra£5c  than  it  now  is."     Now  it  is  said  by  the 
relators  that,  for  at  least  two  days  in  the  year,  the  road 
has  been  rendered  much  less  commodious  for  public  traffic 
by  having  the  fair  held  on  this  piece  of  ground,  and  the 
evidence  seems  to  justify  that  view.     However,  upon 
the  construction  of , this  clause  there  is  this  observation, 
that  the  main  purpose  of  the  clause  is  to  prevent  the 
narrowing  of  the  road;    and  therefore  it  does  not 
interfere  with    the   construction    of    the     clause   to 
say    that    it    was     not    in    order   to    prevent     any 
alteration  in  the  ac^oining  waste  lands  which  might 
interfere  with  the  coramodiouancss  of  the  road  for  public 
trafiic  that  it  was  inserted.     But  what  the  Act  says  is, 
that  it  shall  not  be  lawful  "t«)  alter  the  course  of 
the    road,    or    to    reduce    the   ^^idth    thereof    to    a 
less  width  than   sixty  feet,  or    otherwise    to    render 
the    same  less   commodious  for    public    trafiSc  than 
it  now  is."      Now,  it  can  hardly  be  said  that  the  road 
has  not  been  rendered  lea*  commodious  than  it  now  ii 
for  at  least  two   days  in  the  year  by  holding  this  fair 
upon  a  portion  of  it ;  and  these  wordd  are  perfectly 
general.       But  I  do  not  decide  the  case  upon   that 
ground.      It  seems  to  me  that  it  must  be  governed  by 
the  consti-uction  of  the  18th  clause.     1  regret  that  this 
dispute  has  arisen.  Something  is  due  to  the  inhabitants 
of  every  town,  so  as  to  conciliate  the  peace  and  good- 
will of  all.      The  corporation  have  said,  that  by  this 
decision  they  will  be  fettered  in  the  exercise  of  their 
powers  by  a  .small  section  of  the  inhabitants.      I  cer- 
tainly do  not  think  that  the  powers  of  the  corporation 
should  be  fettered    by    any    small    section    of    the 
town,    because  the   powers    of  the    corporation  are 
given  to   them  for  the  benefit  of   all;    but  in  this 
case  they  are  not  fettered  by  any  small  portion  of  the 
town.      They  are  fettered  by  the  Act  of  Parliament, 
and  I  hope  it  will  not  be  supposed  that  this  restriction 
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has  been  impoeed  by  aoj  small  portion  of  the  inhabi- 
tants. I  miut  make  the  injunction  perpetual  in  the 
teems  of  the  prayer  of  the  bill ;  but  at  the  same  time 
I  caanot  refrain  from  expressing  a  hope  that  this  dis- 
pute will  be  brought  to  a  close  by  some  arrangement. 

Baeon^  Q.C.  asked  for  the  costs,  on  the  ground  that 
the  auctions  of  the  bill  were  not  borne  out  by  the 
eridence;  but 

The  VicB-CiiAKCELix>R  said  he  did  not  think  so ; 
and  that  he  could  not  depart  firom  the  usual  rule,  that 
the  sttooessful  party  should  have  their  costs. 

Injunction  made  perpetual 


COURT  OF  aUESN'S  BENCH. 

JL^oritd  bjJoHM  TnoxnoN,  T.  W.  Sauhpsbs,  and  C.  J.  B 
fUutTSLST,  Caqrs.,  Barristers-at-Law. 

Friday,  Jan.  13. 
Rbg.  v.  Justicbs  op  Gloucestershirb. 
Jiutiee§ — Summary  Proceedings  Act — Cass. 
Jmttices  cannot  be  called  on  to  grant  a  case  on  sum- 
mary proceedings  bejhre  them  to  enforce  paytnenl  of 
a  ro(e,  where  oen  appeal  against  the  rate  ties  to  the 
quarter  sessions^  and  the  only  objection  raised  is  as 
to  the  vaUdity  of  the  rate,  on  Ote  ground  that  the 
party  derives  no  benefit  from  the  toorksfor  which  it 
was  made. 

Rule  nm,  calling  on  certain  justices  of  Gloucester- 
shire to  state  a  case  under  the  20  &  21  Vict,  c  43 
(Summary  Proceedings  (Justices)  Act.) 

A  party  had  been  summoned  by  the  commissioners, 
under  the  Cheltenham  Improvement  Act,  before  justices, 
to  show  cause  why  a  distress  warrant  should  not  be 
issued  to  compel  payment  of  Is.  lOdL  rate,  under  the 
Act,  in  respect  of  certain  sewerage  works.  Before  the 
justices  the  party  summoned  c  mtended  that  he  was 
not  hable,  because  he  was  not  benefited  by  the  works. 
The  justioes  decided  against  him,  and  refused  to  grant 
a  esse,  under  the  20  &  21  Vict,  c  43,  and  gave  a 
cottficate  that  the  application  was  a  frivolous  one : 
(sect  4.) 

P^eon  showed  cause. — The  justices  had  no  power 
to  inquire  into  the  validity  of  the  rate :  (^Birmingham 
T.  Shaw,  10  Q.B.  868;  R.  r.  Kingston,  1  £.  B.  &  £. 
256 ;  27  L.  J.  199,  M.C.  The  party  might  have  ap- 
pealed against  the  rate,  but  he  has  sllowed  the  time  for 
appealing  to  elapse.  If  this  rule  were  granted  it  would 
constitute  the  two  justices  a  court  of  appeal  against  thu 
validity  of  the  rate:  (11  &  12  Vict  c  63,  ss.  129, 
135.) 

PotceHf  in  support  of  the  rule,  contended  that, 
although  there  was  an  appeal  to  the  quarter  sessions 
given  by  the  Act,  still  the  validity  of  the  rate  could  be 
contested  before  the  justices  in  a  proceeding  of  this 
kind. 

By  the  Court. -^  It  is  clear  that  there  might  have 
been  an  appeal  against  the  validity  of  the  rate,  accord- 
ing to  the  statute.  That  being  so,  this  case  camiot  be 
granted,  as  the  only  question  id  as  to  the  validity  of 
the  rate,  which  should  have  been  the  subject  of  append. 

Rule  discharged. 


EXCHEaXTEB    CHAMBEB. 

Reported  by  C.  J.  B.  Hsbtslbt,  £sq.,  Barriscer-at-Uw. 

Saturday,  Nov.  26. 
(Before   Pollock,    C.B.,    Martin,    B.,   Willlams, 
Crowder  and  Willes,  J  J.,  Watson  and  Guan- 

HELL,  BB. 

Reo.  r.  Fox. 
Indictment-^ Clerk  to  borough  justices — Partner  witJi 
clerk  of  the  peace  of  the  county — Interest  in  prose- 
cutions^b  4  6  WiU,  4,  c.  76,  *.  102. 
A.  and  B.  were  in  partnership  as  attorneys.     A.  was 
clerk  to  the  borough  magistrates  of  N.,  and  B.  was 
c'erk  of  the  peace  for  the  county  of  JA,  to  the 
[Mao.  C] 


quarter  sessions  qf  which  (he  borough  justices  of  N. 
committed  their  prisoners  for  trial.     A.  and  B, 
shared  as  partners  the  fees  and  emoluments  of  their 
respective  ojices ;  B.,  as  clerk  of  the  peace,  was 
entitled  to  certain  fees  upon  the  arraignmtnt  and 
trial  of  prisoners.     Certain  persons    were    com- 
muted by  tlte  borough  Justices  of  N.  to  the  quarter 
sessirns  of  M. ;  aiul  on  their  arraignment  and  trial 
B.  received  the  said  fees,  in  wfUch  A.  participated  aa 
his  partner,     Upim  an  indictment  against  A.  for  an 
offence  under  sect.  102  of  the  5  tf  6  Will  4,  c.  76, 
tfi  beif^  interested  in  tiie  prosecution  of  offenders 
committed  Jor  trial  by  the  Justices  for  whom  he  W(U 
clerk: 
Held  (afirming  the  Judgment  of  tlte  Court  qf  Q,B.), 
tliat  A,  had  committed  an  offence  within  the  section. 
Theb^Q  WilL  4,  c.  76,  #.  102,  provides  that  it  shall 
not  be  lawful  for  the   clerk  to  tlie  Justices  of  a 
borough  to  act  in  the  prosecution  of  any  offender 
committed  for  trial  by  the  Justices  to  wham  he  is 
clerk;  *''and  any  person    being  an  alderman,    or 
councillor,  or  clerk  oj*  the  peace  of  any  bortugh 
who  shall  act  as  clerk  to  swA  Justices,  or  »haU  other- 
wise  offend  in  the  premises,  shtUl forfeit  lOOL : 
Held  {(Affirming  Coo  v.  Lawrence,  1    E.  ^  B.  531), 
that  the  penalty  of  100/.  did  not  attach  to  a  derk 
to  the  borough  Justices  (not  being  an  aldernum,  coun- 
cillor,  or  clerk  of  the  peace  of  the  borough)  who 
€icted  in  the  prosecution  of  tJte  offenders  coiumitted 
for  tried  by  the  borough  Justices : 
Held,  nevertheless,  that  he  was  S'tbject  to  an  indict- 
ment for  so  acting  contrary  to  the  first  proviso  of 
the  section. 

Error  upon  the  judgment  of  the  Court  of  Q.B. 
affirming  a  conviction  upon  the  following  indict- 
ment ;  — 

Monmouthshire,  to  wit. — The  jurors  for  our  lady 
the  Queen  upon  their  oath  preseut,  that  the  borough  of 
Newport,  in  the  county  of  Monmouth,  is  one  of  the 
boroughs  named  in  the  schedule  (A)  to  the  Act  passed 
in  the  sixth  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  **  An  Act  to  provide  for 
the  regulation  of  municipal  corporations  in  England  and 
Wales."  And  that  heretofore,  to  wit,  on  the  17th  day 
of  Feb.  in  the  year  of  our  Lord  1836,  a  separate  com- 
mission of  the  peace  was  granted  to  the  said  borough 
by  his  said  late  Majesty  Kmg  William  the  Fourth  pur- 
suant to  the  said  Act,  and  that  no  separate  court  of 
quarter  sessions  has  at  any  time  been  granted  to  the 
said  borough  pursuant  to  the  said  Act.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present, 
that  heretofore,  to  wit,  on  the  30th  day  of  June  1845, 
and  thenceforth  continually  until  the  time  of  exhibiting 
this  bill  of  indictment,  Chiurles  Burton  Fox  was,  and 
still  is,  the  clerk  to  the  justices  of  the  said  borough  of 
Newport  (he  the  said  Charles  B.  Fox  having  been  there- 
tofore appointed  such  derk  by  the  justices  of  the  said 
borough  for  the  time  being  pursuant  to  the  said  Act)* 
And  the  jurors  aforesaid  upon  their  oath  afore  aid  do 
further  present,  that  during  all  the  time  aforesaid  ths 
said  Charles  B.  Fox  was,  and  still  is,  an  attorney-at- 
law  and  a  solicitor,  and  during  all  the  time  aforesaid 
was,  and  still  is,  the  partner  of  one  Charles  Prothero  in 
the  business  and  profession  of  attorneys  and  solicitors, 
and  that  during  all  the  time  aforesaid,  he  the  said 
Charles  Prothero  was,  and  still  is,  the  clerk  of  the  peace 
of  the  county  of  Monmouth,  and  by  reason  thereof 
during  all  the  time  aforesaid  was,  and  still  is,  interested 
and  employed  in  the  prosecution  of  divers  offenders, 
who  during  the  time  aforesaid  were  committed  by  the 
justices  of  the  said  borough  of  Newport  for  trial  at  the 
court  of  general  quarter  sessions  of  the  peace  for 
the  said  county  of  Monmouth,  and  who  during  the  time 
aforesaid,  were  tried  at  the  said  court,  that  is  to  say, 
by  receiving  as  such  clerk  of  the  peace  divers  fees  oq 
the  arraignment  and  trial  of  the  said  offeuders  at  the 
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said  court.  And  the  jurors  aforesaid  upon  their  oath 
aforesaid,  do  further  present,  that  during  the  time 
aforesaid,  to  wit,  on  the  1st  day  of  July  1856,  and  on 
divers  other  days  and  times  hetween  that  day  and  the 
time  of  exhibiting  this  bill  of  indictment,  certain 
offenders  were  committed  by  the  said  justices  of  the 
said  borough  for  trial  at  the  said  court  of  quarter  sessions 
of  the  peace,  and  were  tried  at  the  said  court,  to  wit,  one 
Thomas  Hunter,  &;c.,  &c  (naming  them).  And  the 
jurors  aforesaid  upon  their  oath  aforesiud  do  further 
present,  that  the  said  Charles  Prothero,  as  such  clerk 
of  the  peace  as  aforesaid,  did  receive  and  take  certain 
fees  on  the  arraignment  and  trial  of  the  said  several 
last-mentioned  offenders  respectively;  and  the  jurors 
aforesaid  upon  their  oath  aforesaid  further  present,  that 
the  said  Charles  B.  Fox,  as  such  partner  of  the  said 
Charles  Prothero  as  i^oresaid,  unlawfully  was,  while  he 
was  such  clerk  of  the  sud  justices  as  aforesud,  interested 
by  his  said  partner  the  said  Charles  Prothero  in  the 
prosecution  of  the  said  several  last-mentioned  offenders, 
that  is  to  say,  by  then  being,  as  such  partner  of  the 
said  Charles  Prothero,  entitled  to  share  and  sharing 
in  the  said  fees  so  received  and  taken  by  him  the  said 
Charles  Prothero  as  aforesaid,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  &c. 

Upon  the  trial  of  the  indictment,  a  verdict  was  taken 
by  consent  for  the  Crown,  subject  to  the  opinion  of  the 
court  upon  the  following  case  : — 

The  borough  of  Newport,  in  the  county  of  Mon- 
mouth, is  a  corporate  borough,  having  a  separate  com- 
mission of  the  peace,  granted  to  it  under  the  provisions 
of  the  Municipal  Corporation  Act,  5  &  6  Will.  4,  c  76, 
but  having  no  grant  of  a  separate  quarter  sessions. 
Parties  charged  with  offences  before  the  borough 
iustices  are  committed  for  trial  at  the  assizes  held  at 
Monmouth,  or  at  the  general  quarter  sessions  held  in 
and  for  the  said  county  at  Usk. 

The  defendant  Mr.  Fox  is  an  attorn^  and  solicitor, 
and  has  since  the  year  1845  carried  on  that  profession 
at  Newport  in  partnership  with  Mr.  Charles  Prothero 
In  June  1845  Mr.  Fox  was  appointed  clerk  to  the  ju«- 
tioes  of  the  said  borough  of  Newport,  and  has  held 
and  performed  the  duties  of  that  office  from  that  time 
to  the  present.  In  March  1848  Mr.  Prothero  was  ap- 
pointed clerk  of  the  peace  for  the  county  o^  Monmouth, 
and  he  has  held  and  performed  the  duties  of  that  office 
from  that  tune  to  the  present.  From  the  year  1851 
Messrs.  Prothero  and  Fox  have  shared  between  them 
the  profits  of  the  partnership  business  and  the  emolu- 
ments of  the  office  of  clerk  of  the  peace  for  the  county 
of  Monmouth,  and  clerk  to  the  justices  of  the  borough 
of  Newport.  Mr.  Prothero,  in  the  first  instance, 
receiving  the  fees  incident  to  the  former,  and  Mr. 
Fox,  in  the  first  instance,  receiving  the  fees  incident  to 
the  latter  office 

Hie  fees  payable  to  Mr.  Prothero  as  clerk  of  the 
peace  for  the  county  are  fixed  by  the  justices  under  the 
provisions  of  the  57  Geo.  3,  o.  91,  and  include,  amongst 
others,  a  fee  upon  the  arraignment  and  another  fee 
upon  the  trial  of  each  prisoner  tried  at  the  quarter 
sessions  of  the  peace  for  the  said  county. 

On  the  14th  Aug.  1855  the  18  &  19  Vict  c  126, 
passed,  and  is  intituled,  "An  Act  for  diminishing 
expense  and  delay  in  the  administration  of  criminal 
justice."  The  1st  section  of  this  Act  empowers  jus- 
tices at  petty  sessions  to  punish  summarily  persons 
charged  with  certain  offences,  and  the  3rd  section 
authorises  such  justices  to  sentence  forthwith  persons 
charged  at  such  petty  sessions  with  certain  offences, 
and  pleading  guil^  to  such  charge. 

The  fees  and  emoluments  of  the  said  C.  Prothero,  as 
clerk  of  the  peace  for  the  said  county  of  Monmouth,  were 
seriously  diminished  by  the  operation  and  effect  of  the 
last-mentioned  Act,  immediately  after  the  passing 
thereof,  and  have  not  since  that  time  amounted  during 
any  year  to  the  annual  amount  thereof  computed  upon 


an  average  of  five  years  immediately  preceding  the 
passing  of  that  Act.  In  May  1857  Mr.  Prothero,  as 
clerk  of  the  peace  for  the  county  of  Monmouth,  made 
under  the  provisions  of  the  said  Act,  and  upon  the  re- 
quisition  ot  the  Lords  Commissioners  of  the  TreaBUzy, 
a  return  to  the  said  commissioners  (verified  on  oath) 
of  the  fees  and  emoluments  in  criminal  prosecations 
received  by  him  as  such  clerk  of  the  peace  for  each  of 
the  five  years  immediately  preceding  the  said  14tfa  Ang. 
1855,  the  day  of  the  passing  of  the  said  last-mentioned 
Act,  and  the  annual  amount  of  such  fees,  computed 
upon  an  average  of  the  said  five  years,  was  540/L  1«.  lid. 
At  the  same  time  Mr.  Prothero,  under  the  provisions  of 
the  said  Act,  and  at  the  requisition  of  the  said  Lords 
Commissioners,  made  a  return  (sunilariy  verified)  of 
the  fees  and  emolnmente  in  criminal  prosecutions  re- 
ceived by  him  as  such  cleric  of  the  peace  as  aforesaid 
during  the  year  ending  the  14th  Aug.  1856,  and  these 
amounted  to  357  iL  15«.  2(2. 

In  June  1857  the  Commissioners  of  the  Treasury  paid 
to  Mr.  Prothero  the  sum  of  182/.  fit.  9d,  the  differ- 
ence  between  the  357/.  15«.  2d.  and  the  said  annual 
average  amount  received  by  bim  daring  the  five  yearn 
next  before  the  passing  of  the  sud  last-mentioned  Act. 

In  Nov.  1857  Mr.  Prothero  made  a  return  in  the 
same  manner  of  the  fees  and  emoluments  in  criminal 
prosecutions  received  by  him  as  such  clerk  of  the  peace 
as  aforesaid  for  the  year  ending  the  14th  Aug.  1857, 
which  amounted  to  446/.  I5t.  2(L;  and  in  Jan.  185S 
the  Comnussioners  of  the  Treasury  paid  to  Mr.Prothero 
93^  6«.  9dL,  the  difference  between  446/.  15s.  2d  and 
the  said  annual  average  amount  received  by  him 
during  the  five  years  next  before  the  passing  of  the 
sud  Act  of  Parliament. 

At  the  trial  of  the  above  indictment  it  was  proved  that 
between  Michaelmas  1856  and  the  £piphany  sessioas 
held  at  Usk,  in  the  county  of  Monmouth,  in  Jan.  1857, 
persons,  five  in  number,  respectively  charged  with 
larceny,  were  committed  by  the  borough  justices  of 
Newport  for  trial  at  the  last-mentioned  sessions  upon 
four  separate  and  distinct  charges,  and  that  upon  the 
arraignment  and  trial  of  each  of  those  persons  at  the 
said  sessions  certain  fees  were  payable  and  were  paid 
to  the  said  C.  Prothero  as  clerk  of  the  peace  of  the 
county  of  Monmoutli.  The  fees  were  the  ordinary  feea 
payable  to  the  clerk  of  the  peace  according  to  the 
table  of  fees  fixed  by  the  justices  as  thereinbefore  men- 
tioned, and  amounted  in  all  the  cases  to  the  sum  of 
7/.  U.  Sd. 

It  was  farther  proved  that  between  January  and 
March  1857  a  certain  other  person,  charged  with 
larceny,  was  committed  by  the  borough  justices  of 
Newport  for  trial  at  the  Easter  sessions  of  the  peace, 
held  at  Usk  aforesaid,  in  1857  ;  and  that  on  the  ar- 
raignment and  trial  of  such  last-mentioned  person  at 
those  sessions,  similar  fees  were  payable  and  paid  to 
the  said  C.  Prothero,  as  clerk  of  the  peace  for  the 
said  county,  amounting  to  the  sum  of  1/.  10s.  Sd, 
The  whole  of  the  above  fees  were  included  in  the 
return  made  by  the  said  C.  Prothero  to  the  Commis^ 
sioners  of  the  Treasury  in  Nov.  1857,  as  above  men- 
tioned. It  did  not  appear  that  the  said  Charles  Pro- 
thero, or  the  said  defendant  Charles  Burton  Fox,  was 
ever  concerned  or  employed,  directly  or  indirectly,  as 
an  attorney  in  conducting  any  prosecution  at  any 
quarter  sessions  held  for  the  county  of  Monmouth. 

The  question  for  the  opinion  of  the  court  was, 
whether  in  substance  the  facts  above  stated  showed 
any  offence  under  the  .  1 02nd  section  of  the  5  &  6 
Will.  4,  c.  76. 

If  the  court  should  be  of  opinion  that  they  did  not 
show  such  an  offence,  the  verdict  already  entered  was 
to  stand.  If  the  court  should  be  of  a  contrary  op'mion, 
a  verdict  of  not  guilty  was  to  be  entered. 

The  Court  of  Qneen^s  Bench  held  (Crompton,  J. 
dissentiente),  that  the  facts  did  show  such  an  offence. 
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and  directed  the  ▼erdict  to  stand,  and  inflicted  a  fine 
of  la.  upon  Mr.  Fox.  (See  the  report,  33  L.  T.  90 ; 
26  L.  J.  157,  M.C.) 

Upon  tfau  judgment  the  defendant  brought  a  writ  of 
efTor. 

ISgoHy  Seijt.  (Sir   Tk^mas  PMUipt  with  hun)  in 
mpport  of  the  writ  of  error. — This  is  an  indictment 
agabiat    Mr.  Fox,   for  an  offence  against  the  5  &  6 
WiU.  4,  <e.  76,  8L  102.     The  102nd  section  empowers 
tlie  jnstioes  of  a  borough  having  a  separate  oonunission 
of  the  peace  to  appoint  a  deik ;  and  then  it  contains 
two  povrviaoes  as  to  the  persons  who  shall  not  be  ap- 
pointed such  clerks :  **  And  be  it  enacted  that  it  shall 
be  lawful  for  the  josdces  of  every  borongh  to  which  a 
•eparate  oonunission  of  the  peace  shall  be  granted  a^ 
afoivaaid,  at  their  first  or  any  other  meeting,  and  they 
are  Ikereby  reapectively  reqoired  to  appoint  a  fit  person 
to  be  the  derk  of  the  justices  of  such  borongh,  to  be 
remoTnble  at  then:  pliasure,   and  so   often  as  there 
■hall  be  a  Tacancy  in  the  said  office  of  derk  to  the 
jostioes,  by  death,  resignation,  removal,  or  otherwise." 
Now  oovne  the  provisoefl :  "  Provided  it  shall  not  be 
lawful  for  tiie  said  justices  to  appoint  or  continue  as 
such  cleric  to  the  justices  any  alderman  or  councillor 
oi  such  borongh,  or  derk  of  the  peace  of  such  bo- 
Toag:h,  or  the  partner  of  such  derk  of  the  peace,  or  any 
person  or  derk  in  the  employ  of  such  clerk  of  the 
peace."      Then  oomes  another    proviso :    "  Provided 
also,  that  it  shall  not  be  lawful  for  the  said  derk 
to  the  jnatioes,  by  himself   or  his   partner,  to   be 
directly  or  indirectly  interested  or  employed  in  the 
piosecution  of  any  offenders  committed  for  trial  by 
the   jnstiees    of  whom  he  shall   be  such  clerk    as 
aforesaid,  or  any  of  them,  at  any  court  of  gaol  de- 
livery, or  general  or  quartor  sessions.'*    Those  are  the 
provisoes ;  and  then  it  goes  on  to  affix  the  penalty  in 
these  terms :  **  That  any  person  being  an  aldennan,  or 
ooonciDor,  or  derk  of  the  peace  of  any  borough,  or  the 
partner  or  deric,  or  in  the  employ  of  such  derk  of  the 
peace,  who  shall  act  as  derk  to  the  justices  of  such 
borou^  or  shall  otherwise  offend  in  the  premises, 
shall,  for  every  such  offisnce,  forfeit  and  pay  the  sum  of 
100/.,  one  moiety  thereof  to   the  treasnrer  of  such 
borongh,  to  be  paid  over  to  the  credit  and  account  of 
the  borough  fund,*'  &c.     This  indictment  is  framed 
upon  that  section  against  Mr.  Fox,  and  charges  that  be 
is  the  partner  of  Mr.  Prothero,  and  that  Prothero  is 
the  derk  of  the  peace  for  the  county  in  which  the 
borongh  of  Newport  is  situate,  and  that  Prothero  is  in 
fact    interested   in  prosecutions    coming    from   that 
beron^   because  he  is  entitled  to  a  fee  upon  the 
aixaignment  of  prisoners  oommitted  for  trial  for  that 
boRRigh;    and  that  Mr.   Fox  being  the  partner   of 
Prothero  shared  in  such  fees.   The  question  is,  whether 
this  indictment  is  maintainable  or  not  ?     In  the  Court 
of  Q.  B.  the  judges  differed  in  opinion.  Lord  Campbell, 
CJT.  and  Erie,  J.  holding  that  it  was  maintainable,  and 
Crompton,  J.  dissenting  from  that  opinion.     It  is  now 
submitted  that  Mr.   Fox    has  committed  no  offence 
whatever  against  the  Act  of  Parliament,  and  that  he  is 
not  a  person  interested  in  the  prosecutions  within  its 
meaning,  ^erdy   because    he    happens    to    be    the 
partner    of   Mr.     Prothero,    who    is    the    derk    of 
the  peace  for  the  county,  for  there  maybe  a  state 
of  things  in  which  no  fee  is  payable  to  the  clerk  of  the 
peace,  because  he  does  not  get  a  fee  unless  the  prisoner 
is  arraigned.     Looking  eardolly  at  the  language  of  the 
section,  the  justices  are  first  empowered  to  appoint  any 
fit  person  as  their  derk ;  then  the  first  proviso  is,  that 
they  shall  not  appoint  any  alderman  or  coimdllor  of 
the  borough,  nor  the  derk  of  the  peace  of  the  borough, 
or  the  partner  of  such  derk  of  the  peace.     As  far  as 
that  proviso  is  concerned,  Mr.  Fox  is  eligible  to  be 
derk  to  the  justices.    The  Legislature  must  have  had 
m  view  the  fact  that,  where  there  is  no  separate  quarter 
in  a  boroogh,  priaonen  committed  from  the 


borough  are  tried  at  the  county  quarter  sessions ;  and 
therefore,   if   it  had  been  intended  to   exdude  the 
partner  of  the  clerk  of  the  peace  for  the  county,  the 
section  would  have  named  the  clerk  of  the  peace  for 
the  county,  just  as  it  names  the  derk  of  the  peace  for 
the  borough,  and  the  partner  and  clerk  of  that  clerk. 
The  maxim,    £xpres>io    unius  eat  exchuio  cUierm^ 
applies  therefore.      [Chowpkr,  J. — ^You  have  to  put 
a  construction  upon  the  word  '^  interested."   The  other 
side  say  that  the  words  "  interested  and  employed  " 
do  not  mean  the  same  thing.]     It  is  submitted  that 
they  are  connected,  and  the  substance  of  the  offienoe  is, 
interested  in  some  way  in  carrying  on  the  prosecution. 
There  is  no  doubt  as  to  what  the  statute  was  directed 
when  it  passed — viz.  to  prevent  persons  holding  two 
offices  in  the  borough,  the  duties  of  which  might  con- 
flict ;  but  it  does  not  mention  any  officers  of  the  county 
as  being  ineligible.     When  the  Act  passed  it  was  the 
custom  of  the  clerk  of  the  peace  for  the  county  to  take 
part  in  the  prosecution  of  offenders  committed  by  their 
justices — such  deriiui,  in  fact,  advising  the  justices  as 
to  the  committals ;  and  the  object  of  the  Act  was  to 
prevent  the  clerks  from  carrying  on  the  prosecutions  in 
such  cases.  The  second  proviso  is  that  under  which  it  is 
said  that  this  case  comes ;  the  proviso  is  a  penal  one,  and 
should  be  construed  with  precision,  and  not  be  extended 
beyond  its  strict  meaning.     The  words  *^  interested  or 
employed'*  must  be  construed  together  and  according 
to   tiie   rule    notcitur  a  eociisf   and  the  words  "in 
the  prosecution  of  any  offender/'  mean  "  shall  not  have 
to  do  with  the  prosecution  of  any  offender."     [Pol- 
lock, C.B. — Was  the  partner,  Mr.  Prothero.  interested 
in  the  prosecution  of  offenders  ?]     It  is  contended  that 
he  was  not.     [Pollock,  C.  B. — Before  the  judges  were 
paid  by  salary,  and  when '  fees  constituted  a  part  of 
their  emolument,  was  a  judge  interested  in  a  cause 
because  he  had  a  fee  at  certain  stages  of  it  ?]     There 
is  a  material  difference  between  a  person  being  inter- 
ested in  a  certain  stage  of  the  proceedings  and  his 
being  interested  in  the  prosecution  of  those  proceedings. 
To  test  that,  when  was  Mr.  Fox's  offence  against  this 
Act  complete  ?     Up  to  the  time  of  the  arraignment  of 
offenders,  he  dearly  is  guilty  of  no  violation  of  the  Act 
of  Parliament.     The  prisoner  may  never  be  arraigned, 
or  he  may  die  before  the  arraigimient.     Does  Mr.  Fox 
then  become  guilty  of  an  offence  because,  if  the  pri- 
soner be  arraigned,  his  partner  as  derk  of  the  peace 
happens  to  be  entitled  to  a  fee  on  such  arraignment  ? 
It  is  very  difficult  to  determine  the  exact  time  when 
Mr.  Fox's  offence  is  complete.     There  is  another  mode 
of  testing  it,  and  it  is  this.     Supposing  that  Mr.  Pro- 
thero had  obtained  the  derkship  of  the  peace  of  the 
county  after  Mr.  Fox's  appomtment  as  derk  to  the 
justices  of  the  borough,  and  afler  they  had  entered  into 
partnership,  does  the  obtaining  of  that  appointment  by 
Mr.  Prothero  make  Mr.  Fox  mdictable  upon  this  section 
as  soon  as  any  fee  is  payable  to  him  upon  the  arraign- 
ment of  any  prisoner  oommitted  by  the  borough  justices? 
If  it  does,  he  is  an  involuntary  culprit,  because  his 
partnenhip  may  have  been  for  a  period  of  years,  and 
he  may  have  taken  his  office  of  derk  to  the  justices,  not 
antidpating  that  his  partner  would  ever  receive  the  ap- 
pointment of  derk  of  the  peace  of  the  county.     [Crow- 
DKR,  J. — There  is  in  law  no  distinction  between  Pixithero 
and  Fox ;  tiiey  are  the  same.     It  is  dear  that  they 
divide  the  fees  in  the  ordinary  way.     It  is,  therefore,  as 
if  Prothero,  being  derk  of  the  peace  for  the  county,  was 
clerk  to  the  justices  of  the  borough.     Then  is  he  or  is 
he  not  interested  in  the  prosecutions  ?     In  one  sense  he 
is  interested  in  all  the  prosecutions.     Pollock,  C.B. — 
He  is  interested  in  multiplying  prosecutions.    iiiAsns^ 
B. — It  was  the  evil  agunst  which  the  Legislature  in- 
tended to  provide. J    "Interested,  said   Mr.  Justice 
Crompton  in  the  court  below,  is  a  very  large  word,  but 
I  think  it  does  not  bear  the  meaning  which  they  have 
put  on  it."    "  I  think  that  it  was  not  intended  that  the 
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word  ^  intere^d  *  should  extend  the  meaning  of  the 
word  '  employed/  bat  that  the  intention  was  to  prevent 
the  clerk  to  the  justices  being  employed  by  himself  or 
other  parties  in  the  conduct  of  prosecutions."  If  the  inten- 
tion of  the  Legislature  had  been  to  bring  the  case  within 
the  proviso,  the  language  it  would  have  used  would  have 
been  not  *'  interested  or  employed  in  the  prosecution," 
but  "interested  in  any  stage  of  a  prosecution,  to  wit  the 
arraignment,"  or  "  employed  in  a  prosecution."  Sup- 
posed Mr.  Fox  hod  been  robbed,  for  instance,  of  a 
horse,  and  the  thief  brought  before  the  borough  jus- 
tices to  wliom  he  was  clerk,  the  conviction  of  the  thief 
being  a  stage  to  entitle  him  to  the  return  of  the  horse, 
could  it  be  said,  if  he  sat  and  advised  the  justices  in 
the  committal  of  the  prisoner,  that  he  became  thereby 
interested  or  employed  in  the  prosecution  ?  The  sec- 
tion goes  on  to  say  afterwards,  "  at  any  court  of  gaol 
delivery  or  general  or  quarter  sessions,"  which  looks 
like  taking  a  part  in  a  prosecution  to  be  carried  on  in 
a  court  of  general  or  quarter  sessions.  There  is  a 
second  question  in  the  case,  that  is,  whether,  supposmg 
this  to  be  an  ofiience,  an  indictment  is  the  proper  form 
of  proceeding.  [Pollock,  C.B. — Where  an  Act  of 
Parliament  says  that  if  any  person  shall  do  so  and  so 
he  shall  be  liable  to  a  penalty,  you  cannot  indict ;  but 
if  the  Act  says  it  shall  be  unlawful  to  do  so  and  so, 
and  if  any  one  does  it  he  shall  be  liable  to  punishment, 
then  he  may  be  indicted.  Welsby  referred  to  Cos  v. 
Lawrence^  IE.  &  B.  531,  where  it  was  held  that  the 
penalty  of  100/.  in  sect.  102  did  not  attach  to  a  derk 
to  the  borough  justices  acting  in  the  prosecution  of 
offenders  committed  for  trial  by  the  borough  jus- 
tices.] In  that  case  it  is  submitted  that  the  Court  of 
Q.B.  did  not  sufficiently  regard  the  words  "  or  other- 
wise offend  in  the  premises."  Ko  one  can  doubt  it  was 
intended  to  make  every  one  who  offended  against  the 
section  liable  to  the  100^  penalty,  and  the  qu^tion  is 
whether,  in  order  to  carry  out  the  intention  of  rthe 
Legislature  and  to  give  a  meaning  to  the  whole  enact- 
ment, the  court  will  not  construe  the  second  proviso  as 
if  the  officers  mentioned  in  the  first  proviso  were  re- 
peated in  the  second. 

Welsby  (JBcotHand  w;th  him),  contra,  was  not  called 
upon  to  argue. 

Pollock,  C.B.— We  need  not  ttouble  Mr.  Welsby 
on  the  other  side.  I  believe  we  are  all  of  opinion  that 
the  judgment  of  the  Court  of  Q.  B.  ought  to  be 
affirmed.  With  respect  to  the  object  of  the  Legislature, 
I  own  I  ratertun  no  doubt  that  they  intended  not 
merely  that  the  clerk  to  the  justices  should  not  be 
employed  in  the  prosecution,  but  that  he  should 
have  no  interest  in  it,  and  that  it  should  not  be  an 
object  with  him  to  multiply  prosecutions,  and  to  get 
arraignments,  on  account  of  the  interest  between  him- 
self and  his  partner  in  a  particular  fee,  or  to  have  any 
bias  to  advise  the  justices  to  commit  a  person  to  take 
his  trial.  That  being  the  object  of  the  Legislature,  I 
do  not  think  that  we  ought  to  adopt  a  strained  con- 
struction of  the  statute.  In  reality,  in  all  cases  the 
object  of  the  court  should  be  to  learn  what  is  the  true 
construction,  and  not  what  is  a  strict  construction  on 
the  one  hand,  or  a  loose  construction  on  the  other ; 
the  object  should  be  to  get  at  what  is  the  true  con- 
struction; and  for  some  time  I  have  discarded  any 
such  notion  as  that  there  are  two  constructions  of  the 
same  words,  one  to  be  adopted  if  it  is  a  remedial 
statute,  and  the  other  if  it  is  a  penal  one.  I  think 
you  ought  to  get  the  true  construction,  and  apply  it  to 
both  cases.  I  think  that  the  judgment  of  th^ 
Court  of  Q.  B.  is  right.  I  think  that  the 
meaning  of  the  word  "  interested "  cannot  be 
confined  in  the  way  in  which  my  brother  Pigott 
invites  us  to  confine  it,  and  therefore  that  the 
objection  founded  on  the  meaning  of  the  word 
"  interested "  cannot  be  sustained.  With  respect  to 
the  other  objaction  I  quite  agree  with  the  re.<;t  of  the 


court  in  thinking  that  the  objection  (which  was  not 
taken  in  the  court  below),  that  this  is  an  indictment, 
and  not  a  proceeding  for  the  penalty,  cannot  be  sus- 
tained, inaamuch  as,  when  you  come  to  look  at  the 
section,  you  fijid  t^t  the  present  defendant  is  not 
within  that  part  of  the  clause  which  imposes  a  penalty 
of  100/.  As  to  the  ohker  tUctum  of  my  brother 
Wightman,  that  the  defendant's  being  interesled  'vrould 
not  disqualify  him,  but  only  subject  him  to  a  penalty, 
what  he  meant  probably  was,  that  it  would  make  him 
liable  to  the  provisions  of  the  Act  of  Parliament.  It 
turns  out  that  it  would  not  subject  him  to  a  penalty, 
but  would  make  him  liable  to  an  indictment.  I  own  I 
had  thought  that  wherever  an  act  was  declared  to  be 
in  itself  unlawful,  it  was  understood  that,  although  the 
mere  creating  a  penalty  which  imported  that  tl»  Legis- 
lature did  not  approve  of  the  act,  would  not  aabject 
a  man  to  a  prosecution ;  yet  when  the  act  was  decliuned 
to  be  unlawful,  and  tiie  liability  to  a  penalty  was 
something  added  to  that,  the  party  waa  liable  to  an 
indictment ;  and  I  had  thought  that  that  was  the  yIcw 
taken  by  the  courts.  I  do  not,  however,  ibund  my 
judgment  on  that  view  of  the  matter,  but  upon  this — 
in  reality  the  present  defendant  is  not  within  the 
clause.  For  these  reasons  it  appears  to  me  and  to 
the  rest  of  the  court,  that  the  judgment  of  the  Court 
of  Q.  B.  must  be  affirmed. 

Marttx,  B.  —It  seems  to  me  that  this  case  comes 
directly  within  the  words  of  the  Act  of  Parliament.  I 
cannot  conceive,  how  any  language  could  express  mora 
clearly  than  this  does  what  was  intended.  If  I 
were  to  speculate  on  what  the  Legislature  had  in  view, 
I  should  not  doubt  that  this  was  the  very  thing  they 
intended  to  prevent.  As  to  the  second  question,  the 
answer  is,  that  the  defendant  is  not  liable  to  the 
penalty,  because  he  is  not  one  of  the  persons  ena- 
merated,  for  he  is  neither  an  alderman,  a  councillor, 
a  clerk  of  the  peace  of  the  borough,  or  the  partner, 
or  the  clerk  in  the  employment  of  such  clerk  of  the  peace. 

Crowder,  J. — I  am  of  the  same  opinion.     These 
words  are  very  large,  and  I  think  they  are  properly 
large,  with  a  view  to  bring  a  case  of  this  sort  within 
the  scope  of  what  I  think  must  have  been  the  intention 
of  the  Legislature,  that  persons  who  are  called  on  to 
advise  magistrates  should  not  have  a  pecuniary  inte« 
rest  in  prosecutions.     It  is  said  there  is  no  individual 
prosecution  in  which  he  is  interested  and  employed. 
The  fact  is,  that  Mr.  Fox  is  interested  in  getting  as 
many   prosecutions  as  possible  (I   am  speaking,   of 
course,  not  against  Mr.  Fox  personally,  but  a  person  eo 
acting  would  have  a  pecuniaxy  interest  in  increamng 
the  number  of  prosecutions),  in  order  that  his  partner 
the  clerk  of  the  peace  may  obtain  fees  which  he  would 
divide  with  him.     Certainly,  as  far  as  pecuniary  inte- 
rrat  is  concerned,  this  is  one  of  the  strongest  cases 
that  could  be  put.     I  do  not  at  all  agree  with  what 
has  been  suggested  by  my  brother  Pigott,  that  ^*  inte- 
rested "  must  mean  interested  in  a  particular  prosecu- 
tion.    If  the  party  derives  any  pecuniary  interest, 
that  is  sufficient.     Upon  the  other  point  I  am  also  of 
the  same  opinion  as  that  which  has  been  expressed  by 
the  other  members  of  the  court.     I  think  that  the 
case  was  rightly  dedded  by  the  Court  of  Q.  B.,  and 
that  the  judgment  of  that  court  ought  to  be  affinned. 

WiLLES,  J. — I  am  of  the  same  opinion. 

Watson,  B. — I  am  of  the  same  opinion. 

Channkll,  B. — I  am  of  the  same  opinion. 

Judgment  cffirmed. 

ERROB  FROM  THE  QUEEN^S  BEITCH. 

Monday^  Nov,  28. 

(Before  Williams,  J.,  Martin,  B.,  Crowder  and 
Welles,  JJ.,  Channell,  B.  and  Btles,  J.) 
Ward  and  another  v.  Lowndes. 

Pkading — Public    Health  Ad — Mandamui  to  local 
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bo&rd  tit  levff  rate -17  cf  18  Vict,  e.  125,  «.  68,  71 
— 11  ^  12  Vict.  63,  #.  89—"  Charge  tncwrcc/." 
/»  on  action  offointt  the  clerk  *»/  a  heal  hoard  of 
health,  the  dectearation  alleged  a  contra^  out  qftcMok 
the  claim  accrued  and  the  circumstnnces  under  which 
the  Uability  of  the  defendant  arose,  and  concluded  by 
daimifkg   500/.     The  second  count  incorporated  by 
refertnce  the  allegtUions  in  the  first  and  following, 
thefrrm  required  by  the  CLP.  A.  1854,  s.  69,  and 
eonciuded  by  claiming  i  writ  of  mandamus,  command- 
ing the  tfefe'*dant  to  levy  a  rate  ^for  thejmyment  of 
the  said  debts  and  montys  so  due  and  owing  to  the 
plaiHtiffs  a»  qforesaid:^^ 
Held  (^affirming  the  Judgment  of  the  court  below),  that 
after  a  rerd'ct  for  the  plaintiff,  the  omission  in  tlie 
second  covmi  of  cmy  speeifo  sum  as  claimed  w€u 
imaint<*rinl.  and  that  the  claim  for  t/,e  mandamus  teas 
msfficiently  stated. 
Comntieeiaiters  under  the  TimstaU  Improvement   Act 
hera  tte  indrhied  to  plaintiffs  for  irork,  labour,  (fc, 
between    1848  anfl    1853.       Whilst  the  d^bt  was 
owing  the  General  Board  of  Health  published  a  pro- 
visional ortler,  which  was  confirmed  by  the  Public 
J/ealih  Supplemental  Act  1855,  by  which  order  the 
PuMic  Hecdth  Act  1848  was  applied  to  TunsUdl, 
the  powers  of  the  improvement  commissio.  ers  ceased, 
and  their  ftroperty,  ^c,  was  transferred  to  the  Tun- 
stall  LuKal  Board  of  Health ;  and  it  was  ordered 
that  ekbts  contracted  by  the  commissioners  should  be 
satisfied  by  the  loetd  board  out  of  such  parts  of  the 
transferred  property  as  w  ndd  hare  been  chargeabU 
therewith  if  such  order   had  not  bfcn  made,  and 
should  be  paid  by  the  local  board  ai  by  the  com- 
missioners, provided  that  if  such  property  was  insuffi- 
cient, the  deficiency  should  be  charged  upon  the  rates 
leviable  under  the  Public  Health  Act  1848.     Plain- 
tiff* brought  this  action  more  than  six  years  after  the 
debt  aocruedt  €md  claimed  a  writ  of  tnandamus  to 
levy  araUfor  the  payment  of  the  d^t: 
Bdd  {affirming  the  judgment  of  the    court  below), 
lAoi  a  plea   of   the    Statute    of  Limitations  was 
bad,  as  being  no  beer  to  the  claim  for  a  man- 
damus: 
Held,  also{affirming  the  judgment  of  the  court  below), 
that  a  fdea^foumded  on  the  89tA  section  of  the  Public 
Health  Act  1848,  which  stated  that  "  the  cause  of 
claim  for  sudi  lorit  did  not  accrue  vnthm  six  months 
be/ore  action  brought,  and  that  the  said  debts  were 
not  nor  are  a  charge  or  expense  incurred  by  the  said 
local  board  within  six  months  before  writ,  or  within 
six  months  before  demand  of  the  saul  rate,^^  was  bad; 
that  the  89fA  section  does  not  apply  to  charges  and 
expenses  incurred  by  the  commissioners  and  trans- 
ferred by  them  to   the  local  board  of  health,  which 
were  made  a  charge  upon  the  rales,  but  thttt  it  w€u 
intended  soldy  to  prohibit  retrospective  rates  for 
charges  and  expenses  incurred  by  the  local  board 
more  them  six  months  before  the  rate. 
Held  further  {cffirmxng  the  judgment  of  the  court  below), 
that  the  amount  of  the  d^  might  be  ascertained  by  the 
verdict  of  a  jury  in  an  action  in  which  the  writ  of 
mandamus  was  claimed. 

Declantion. — Heniy  Ward  and  Henry  Ward  the 
younger  sue  JoBeph  Lowndes  aa,  and  who  at  the  com- 
mencement  of  the  soit  waa,  the  derk  to  the  Local 
Board  of  Health  for  the  township  of  Tonstall,  dnly 
appointed  nnder  the  provisions  and  for  the  purposes  of 
the  Public  Health  Act  1848,  for  that  after  the  making 
and  pasang  of  the  Tnnstall  Improrement  Act  1847, 
and  before  the  making  the  proyisional  order  hereinafter 
mentioned,  the  TnnstaU  Improvement  Commissionen 
in  the  last-mentioned  Act  mentioned,  in  pursuance  of 
its  provisions,  publuhed  an  advertisement,  offering  a 
premium  of  20iL  to  the  architect  who  should  produce 
the  best  plan  for  a  covered  market-house  and  hotel, 
provided  that  the  person  furnishing  the  selected  plans 


should  not  afterwards  be  employed  as  architect  for  the 
said  buildings,  and  the  plaintifis  say  they  being  archi- 
tects, produced  a  plan  which  was  the  best  and  most 
approved  for  the  said  covered  market-house  and  hotel, 
and  thereby  became  entitled  to  receive  from  the  said 
commissioners  the  said  premium  of  20/.,  and  the 
plaintifis  were  not,  nor  was  either  of  them,  employed  as 
architects  for  the  said  buildings,  yet  the  commissioners 
did  not  pay  the  said  premium,  which  at  the  time  of 
the  making  the  provisional  order  hereinafter  mentioned 
was  wholly  due  to  the  plaintiffs.  And  the  plaintiffs 
further  say  that  after  tlie  positing  of  the  said  Tunstall 
Improvement  Act,  and  before  and  at  the  time  of  the 
making  of  the  provisional  order  hereinafter  mentioned, 
the  said  commissioners  became  and  were  indebted  to 
the  plaintiffs  for  work  done  and  materials  provided  by  the 
plaintiffs  for  the  said  commissioners,  at  their  request, 
in  preparing  and  altering  certain  plans  and  estimat<^s 
for  a  new  market  place  and  buildings,  then  proposed 
to  be  erected  by  the  said  commissioners  under  and  in 
pursuance  of  the  powers  and  provisions  of  the  lost- 
mentioned  Act.  And  the  plainti&  further  say  that 
afterwards,  and  whilst  all  the  said  moneys  in 
the  declaration  mentioned  were  due  and  owing 
to  the  plaintiffs,  the  General  Board  of  Health, 
in  the  Public  Health  Act  1848  mentioned,  duly  and 
in  pursuance  of  the  powers  and  provisions  of  the  last- 
mentioned  Act,  made  a  certain  provisional  order  under 
their  hands  and  seal  of  office  and  duly  published  and 
deposited  the  same  as  by  the  last-mentioned  Act  is 
directed,  and  that  afterwards  by  the  Public  Health 
Supplemental  Act  1855  it  was  enacted  that  the  said 
provisional  order  should  be,  and  the  same  was  thereby 
confirmed  and  made  absolute.  And  the  plaintiffs 
further  say  that  in  and  by  the  said  order  it  was, 
and  is  amongst  other  things,  ordered  and  directed 
that  the  Public  Health  Act  1848,  should  apply  to 
and  be  in  force  within  and  throughout  the  entire  area, 
places  and  parts  of  places  comprised  within  the 
boundaries  of  the.  said  township  of  Tunstall,  and 
that  the  said  township  should  be  and  constitute  a 
district  for  the  purpose  of  the  said  Public  Health  Act 
accordingly;  that  the  local  hoard  of  health  to  be 
elected  for  the  said  township  should  consist  of  twenty- 
four  persons;  that  such  parts  of  the  said  Tunstall 
Improvement  Act  1847  as  were  specified  in  the  sche- 
dule to  the  said  order  should  be  repealed,  except  as  in 
the  said  order  b  excepted ;  that  the  powers,  authori- 
ties and  duties  of  the  commissioners  for  the  time  being 
actmg  in  the  execution  of  the  Tunstall  Improvement 
Act  1847  should  cease;  that  all  the  property  and 
estate  of  the  said  commissioners  acting  in  execution 
of  the  Tunstall  Improvement  Act  1847  should  be 
transferred  to  the  Tunstall  board  of  health,  and  should, 
as  near  as  drcumstances  would  permit-,  be  held  by  the 
snid  local  board  of  health  upon  the  same  trusts  and 
for  the  same  purposes  as  by  the  said  commissioners ; 
that  all  debts,  moneys  and  securities  for  money  con- 
tracted or  payable  by  the  commisaoners  should  be  satis- 
fied by  the  said  local  board  out  of  such  parts  of  the 
said  transferred  property  and  estate  as  would  have  been 
chargeable  therewith  if  the  said  order  had  not  been 
made,  and  should  be  paid  and  satisfied  by  the  said 
local  board  as  by  the  said  commissioners,  provided 
always  that  if  such  property  and  estate  were  insuffi- 
dent  for  that  purpose,  the  deficiency  should  be  charged 
upon  the  rates  leviable  under  the  said  Public  Health 
Act  1848,  in  the  parts  only  which  would  have  been 
.chargeable  with  such  deficiency  if  the  said  order  had 
not  been  made.  And  the  plaintiffs  further  say 
that  by  the  said  order,  so  confirmed  as  aforesaid, 
certain  property  and  estate  of  the  said  Tnn- 
stall Improvement  Commissioners  became  and  was 
before  tUs  suit  transferred  to  the  said  local  board  of 
health,  which  last -mentioned  property  and  estate 
would,  if  the  said  order  had  not  been  made,  have  beeq 
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chargeable  with  the  said  debts  and  moneys  so  due  and 
owing  by  the  said  commissioners  to  the  plaintifts  as 
aforesaid,  and  which  at  the  commencement  of  this  suit 
were  in  the  hands  of  the  said  local  board  of  health, 
and  sufficient  to  satisfy  and  applicable  to  the  satisfac- 
tion and  paympnt  of  the  said  debts  and  moneys  so  dac 
and  owing  to  the  plaintiffs,  and  out  of  which  the  said 
local  board  of  health  onght  to  have  paid  and  satisfied 
the  same ;  and  though  everything  has  been  done  by 
the  plaintiffs  on  their  parts,  and  everything  has  hap- 
pened  necessary  to  entitle  them  to  be  satisfied  th<'ir 
said  debts  and  moneys  out  of  the  last-mentioned  pro- 
perty and  estate,  yet  the   said  local  bnard  of  health 
have  not  paid  or  satisfied  the  same  or  any  part  thereof. 
And  the  plolntifTs  fnttlicr  say,  that  after  the  making  of 
the  said  onlcr,  and  after  the  sxiid  property  and  estate 
of  the  said  commissioners  were  so  transferred  as  afore- 
said, the  said  property  and  estate  so  transferred  were 
insufficient  for  the  purpose  of  satisfying  certain  of  the 
debts  and  moneys  theret  f  re   contracted  and  payable 
by  the  said  commissi  ners,  and  which  said  pr  'perty  and 
^  estate  would  have   been  chargeable  therewith  lif  the 
said  order  had  not  been  made ;  and  thereupon  the  said 
local  board  (if  health,  in  pursuance  of  the  said  order, 
levied  certain  rates  under  the  said  Public  Health  Act 
1848,  for  the  puq)ose  of  satisfying  the  said  deficiency  in 
the  pnrts  only  which  would  fauEive  been  chargeable  with 
such  deficiency  if  the  said  order  had  not  been  made,  and 
thereupon  the  said  sums  so  due  and  owing  to  the  plain- 
tiffs as  aforesaid,  and  being  and  forming  part  of  such 
last-mentioned   debts  and  moneys,  became  and  were, 
under  and  by  virtue  of   the  ordier,   chargeable  and 
charged  upon  the  said  rates  so  levied  as   aforesaid. 
And  the  plaintifls  further  say  that,  although  at  the 
commencement  of  this  suit  there  was  in  the  hands  of 
the  local  board  of  health  sufficient  of  the  rates  so 
levied  as  last  aforesaid  to  satisfy  the  said  debts  and 
moneys  so  due  and  owing  to  the  plaintifls  as  aforesaid ; 
and  though  everything  has  been  done  by  them  on  their 
parts,  and  everything  has  happened  necessary  to  en- 
title them  to  be  paid  and  satisfied  their  said  debts  and 
moneys  out  of  the  said  rates  so  then  in  the  hands  of 
the  said  local  board  of  health  as  aforesaid,  yet  the  said 
local  board  have  not  paid  or  satisfied  the  same  or  any 
part  thereof,  and  the  plaintiffs  claim  500/. 

Second  count. — And  the  plaintiffs  fiirther  say  that 
the  Tunstall  Improvement  Commissioners,  in  the  said . 
declaration  hereinbefore  mentioned,  and  for  the  purpose 
therein  mentioned,  published  the  advertisement  therein 
mentioned,    and    the    pUuntififs    became    entitled    to 
receive    payment    from    the    said    commissioners  of 
the    said     sum    of    20L     as    therein     mentioned; 
and    the    said     commissioners    became     and    were 
indebted    to  the  plaintiffs  in  manner  and  form  as 
therein  alleged;    and  that  whilst  the   said  moneys 
wefe  due  and  owing  to  the  plaintiffs  from  the  said 
commissioners  as  therein  alleged,  the  General  Board  of 
Health  therein  mentioned  made,   published  and   de- 
posited the  said  provisional  order  as  therein  alleged, 
and  the  said  order  was  confirmed  and  made  absolute 
as  therein  alleged,  and  that  in  and  by  the  said  order  it 
was,  amongst  other  things,  ordered  and  disected  as 
hereinbefore  alleged  and  set  forth,  and  that  the  said 
property  and  estate  of  the  said  Tunstall  Improvement 
Oommisaioners  became  and  were  transferred  to  the  said 
local  board  of  health  as  therein  alleged,  and  that  the  said 
property  and  estate  of  the  said  Tunstall  Improvement 
Commiisionoys  so  transferred  were  insufficient  to  satisfy 
the  said  debts  and  moneys  so  due  and  payable  to  the 
plaintiffs  as  aforesaid,  and  which  would  have   been 
chargeable  therewith  if  the  said  order  had  not  been 
made ;  and  the  said  debts  and  moneys  became  and  were 
a  deficiency  chargeable  and  to  be  charged  upon  a  rate 
leviable  and  to  be  levied  by  the  local  board  of  health 


moneys  being  still  owing,  and  of  there  becoming  and 
being  such  deficiency  as  aforesaid,  the  plaintiffs    be- 
came and  were  and  are  personally  interested  in  the 
levying  a  rate  to  be  charged  and  chargeaU^  with  such 
last-mentioned  deficiency,  within  the  meaning  of  the 
last  Common  Law^  Procedure  Act  1854,  to  wit,  to  the 
amount  of  all  the  said  debts  tmd  moneys  so  aforesaid 
due  and.  owing  to  them  as  aforesaid ;  and  the  plaintiffs 
being  so4nterested,  afterwards  and  at  a  reasonable  time 
before  the  commencement  of  this  suit,  demanded   of 
and  required  the  said  local  board  of  hculth  to  levy,  iii 
pursuance  of  the  said  provisional  order,  a  rate,  under 
the  said  Public  Health  Act,  for  the  payment  of  snch 
debts  and  moneys,  but  the  said  local  board  of  health 
wholly  neglected  and  refused  so  to  do ;  and  the  plain- 
tiffs have  thereby,  and  by  reason  of  the  non-perform- 
ance by  the  said  local  board  of  health  of  their  duty  in 
that  behalf,  sustained  damage  to  the  amount  of  aU  the 
debts  and  moneys  so  due  and  owing  to  them  as  in  the 
first  count  mentioned;  and  therefore  the  plaintiffs  claim 
a  writ  of  maruiamut  commanding  the  defendant  to  levy, 
in   pursuance  of  the  said  provisional  order,   a  rate, 
under  the  Public  Health  Act  1848,  for  the  payment 
of  the  said  debts  and  moneys  so  due  and  owing  to  the 
plaintiffs  as  aforesaid. 

The  defendant  pleaded  sixteen  pleas,  of  which  the 
fifteenth  and  sixteenth  only  were  material  to  the  present 
question. 

Plea  15. — That  the  alleged  causes  of  action  did 
not  accrue  within  six  years  from  the  commencement 
of  the  suit 

Plea  16. — The  same,  being  to  so  much  of  the  de- 
claration as  claims  a  writ  of  mandamut  commanding 
the  defendant  to  levy,  in  pursuance  of  the  said  pro- 
visional order,  a  rate  under  the  Public  Health  Act, 
1848,  for  payment  of  the  debts  and  qioneys  so  alleged 
to  be  due  and  owing  to  the  plaintiffs.  The  defendant 
says  that  the  alleged  cause  of  claim  for  such  writ,  ex- 
clusive of  the  demand  for  a  rate  in  the  declaration  men- 
tioned, did  not  accrue  within  six  calendar  months  beforo 
this  suit,  and  that  the  said  alleged  debts  and  moneys, 
or  any  part  thereof,  were  not,  nor  are,  a  charge  or  ex- 
pense incurred  by  the  local  board  of  health,  at  any 
time  within  six  calendar  montlis  before  the  suit,  or 
within  six  calendar  months  before  the  said  demand  for 
the  said  rate,  wherefore  the  said  defendant,  or  the  said 
local  board  of  health,  cannot  therefore  by  law  now 
make  or  levy  a  rate  for  the  payment  thereof,  or  any 
part  thereof,  or  any  such  rato  as  the  plaintiffs  claim 
that  the  defendant  should  be  commanded  to  make  as 
aforesaid. 

Issue  was  joined  on  all  the  pleas  excepting  the  six- 
teenth. Demurrers  to  the  fifteenth  and  sixteenth  pkas, 
and  joinder  thei'ein. 

The  plaintiffs  entered  a  noUe  prosequi  as  to  the 
whole  of  Uieir  claim  against  the  defendant,  excepting 
as  to  their  claim  for  a  writ  of  matuhmua. 

The  cause  was  tried  before  Channell,  B.  at  the  last 
spring  assizes  at  Gloucester,  when  the  defendant  had  a 
verdict  on  the  fifteenth  plea,  as  to  the  sum  of  20^,  and 
the  plaintiffs  on  the  other  issues,  with  35  U  10«. 
damages.  A  rule  having  been  subsequently  obtained 
in  arrest  of  judgment,  the  Court  of  Q.B.,  after  ail- 
ment, gave  judgment  upon  the  demurrers,  and  upon 
the  rule  in  favour  of  the  plaintiff.  Against  this  decision 
the  defendant  now  brought  his  writ  of  error. 

M.  dmia^  Q.C.  {APMahan  with  him)  for  the 
defendant. — As  to  the  demurrer  to  the  sixteenth  plea, 
that  plea  is  good.  That  plea  is  founded  on  the  89th 
section  of  the  Public  Health  Act  1848,  which  enacts 
"  that  the  local  board  of  ^.health  may  make  and  levy 
the  <«aid  special  and  general  district  rates,  or  any  or 
either  of  them,  prospectively,  in  order  to  raise  money 
for  the  payment  of  future  charges  and  expenses ;  or 
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incurred  iit  any  time  'vrithin  six  months  before  the 
making  of  the  rate."    The  debt  ckimed  was  due  from 
the  commissioners  to  the  plaintiffs  before  the  provi- 
sioDal  order  mentioned  in  the  declaration  was  made ; 
and    by    that     provisional     order,    which     has    the 
foT06  of  an  Act   of  Parliament,   the    commissioners 
were    abolished,    and   their    property    transferred  to 
the    local    board    of   health.     The    demand,  should 
have    been    made    within    six    months    from    such 
transfer,   bat  here    there   was    no    dnty    upon    the 
defendant    to   make   the  rate,    for  the  charge    was 
not  incorred  within  six  months  of  the  demand,  and  the 
NX  months  began  to  run  directly  the  defidency  in  the 
chaigeable  property  transferred  by  the  commissioners 
was  ascertained;  after  the  six  months  the  remedy  is 
lost,  and  the  effect  of  a  mcmdamus  would  be  to  charge 
parties  not  legally  liable.     The  debt  of  the  plaintiff 
was  an  ordinary  simple  contract  debt ;  20/.  is  for  the 
porendom  for  the  pliin,  and  the  larger  part  of  the  claim 
is  for  work  and  labour  done.    The  debt  was  due  at  the 
time  the  powers  of  the  commissioners  were  transferred  to 
the  local  boanl ;  the  order  was  made  in  1855,  and  con- 
firmed by  Act  of  Parliament,  18  &  19  Vict.  c.  125 
This  debt  became  a  charge  upon  the  rate  as  soon  as 
the  order  was  published  and  confirmed.     [Martin,  B. 
— Is  not  the  sax  months  confined  to  rates  which  they  are 
wilHng  to  make  ?    In  the  judgment  of  Erie,  C.  J.,  with 
reference  to  the  case  of  ^Vaddinffton  y.  The  City  of 
Ltmdor.  Union,  28  L.  J.  113,  M.  C,  heard  before  him 
and  the  other  judges  of  the  Court  of  Q.B.,  when  he  sat 
there,  and  communicated  by  him  to  me,  there  is  a  dis- 
tinction between  rates  made  for  the  poor  generally,  and 
rates  made  under  an  Act  of  Parliament]  Lord  Camp- 
bell, C.J.  in  his  judgmentiii  the  court  below  says:  "The 
89th  section  applies  only  to  rates  to  be  made  to  defray  ex- 
penses incurred  by  the  board,  and  not  to  cases  like  the 
present,  where  the  charge    is  cast  upon  the  rates. 
When  by  Act  of  Parliament  it  is  proyided  that  a  debt 
shall   be    a   charge  upon   the   rates,   that   impliedly 
gives  a  power  to  raise  a  rate  to  answ^er  the  charge." 
The   idx  months  began  to  run  as  soon  as  the  claim 
became  a  charge,  and  it  became  a  charge  as  soon  as 
there  was    a  deficiency.         [Williams,   J.  —  The 
insufficiency    of    the  fund  is   a  fact   which   exists, 
although  it  may  not  be  ascertained.]      Lord  Campbell 
seems  to  haye  thought  that  a  special  rate  might  have 
been  made  to  satisfy  this  demand;  but  that  is  not  so. 
The  order  says  that  if  the  property  and  estate  is  in- 
sufficient, the  insufficiency   should  be  charged  upon 
rates  leyiable  imder  the  Public  Health  Act ;  this  was 
a  charge  incurred  after  and  by  reason  of  the  transfer. 
[Btlbs,  J. — Do  you  maintain  that  if  there  had  been 
no  other  demand  and  no  other  claim,  a  rate  could  hare 
been  made  ?]      Yes  ;  a   general  rate  ought  to  have 
been  made  as  soon  as  the  debt  accrued,  and  within  six 
months    after.      [Martin,   B.— Suppose  they   deny 
their  Uabitity  and  so  postpone  it  for  more  than  six 
months.]     That  supposition  is  explained  away  in  Reg. 
y.  Local  Board  of  Eotherham,  8  E.  &  B.  906.     The 
judgment  would   be  a  firesh  charge,  for  which  a  rate 
might  be  made.    Why  should  persons  coming  into  the 
parish  five  or  six  years  aft^  be  rated  for  these  ex- 
penses ?      [Martin,  B. — Because  they  had  the  mis- 
fortune to  haye  bad  commissioners.]      AH  the  cases 
were  fully  considered  by  this  court  in  the  case  of 
Waddingion  y.  Ciiy  of  London,  28  L.  J.  113,  M.  C. ; 
and  there  it  was  held   by  this  court,  reyersing  the 
judgment  of  the  Q.  B.,  that  the  contribution  order 
made  by  the  guardians  was  wholly  invalid,  as  being 
made  in  part  to  pay  old  debts  ;  that  the  guardians  had 
no  power  by  law  to  make^a  retrospective  order,  nor 
overseers  to  make   a  retrospective  poor-rate.       The 
statute  was  intended    to    make    a    limitation,    and 
the    Legislature    thought    six     months    a    reason- 
able time.      The  decision  of  the  court  below    was 
wrong,  for  aeeording  to  it  there  would  be  no  limit. 


Then,  as  to  the  fifteenth  plea.  That  plea  is  a  good 
answer  to  the  mandantUB.  [Willes,  J. — The  jury  have 
found,  as  to  the  20/.,  for  the  defendant ;  the  Statute  of 
Limitations  does  not  apply  to  such  a  proceeding  as 
tills.]  Tlien  I  am  entitled  to  arrest  the  judgment. 
You  can  only  proceed  by  mandamtu  in  cases  where  you 
could  proceed  by  action  against  a  private  individuaL 
TMs  is  an  ordinaiy  debt  for  work  and  labour.  KendaU 
y.  Kir^,  17  C.B.  483,  show^s  an  action  may  be  brought 
against  the  committee  of  a  lunatic  asylum  on  a  contract 
entered  into  by  them  for  plans,  though  the  judgment 
could  not  be  enforced.  The  writ  of  mandamus  is  a 
sort  of  statutable  execution  given  by-  the  C.L.P.A. 
1854,  but  the  Statute  of  Limitations  is  a  good  bar. 
This  is  neither  a  specialty  debt  nor  a  statutory  debt, 
and  the  fifteenth  plea  is  a  good  bar,  and  the  judgment 
of  the  court  on  that  plea  ought  to  be  for  the  defendant. 
The  count  in  the  declaration  praying  a  mandamus  is 
bad  in  arrest  of  judgment.  The  point  taken  in  the 
court  below  was  that  you  could  not  have  a  prayer  for 
a  mandamus  for  unliquidated  damages.  What  is  there 
that  gives  the  jury  the  right  to  ascertain  an  amount^ 
The  first  count  was  abandoned,  but  tbe  second  refers  ro^ 
the  first,  and  for  tlie  purpose  of  ascertaining  what  are 
the  allegations  referred  to  we  must  look  to  it.  The 
first  count  then  alleges  a  contract  out  of  which  the 
claim  had  accrued  and  the  circumstances  under  which 
the  defendant's  liability  arose,  and  it  concludes  with 
claiming  500/. ;  then  the  second  count  incorporates  by 
reference  the  allegations  in  the  first,  and  following  the 
form  required  by  the  C.  L.  P.  A.  1854,  concludes  by 
claiming  a  writ  of  mandamus  commanding  the  defend- 
ant to  levy  a  rate  for  the  payment  of  the  said  debts  and 
moneys  so  due  and  owing  to  the  plaintiffs;  but  the 
amount  is  unascertained,  and  the  defect  is  not  supplied 
by  the  claim  for  500/.  in  the  first  count.  There  must 
be  an  action  in  which  tiie  amount  may  be 
ascertained,  and  the  question  of  right  be  established. 
No  new  obligation  was  created  by  the  C.  L.  P.  A., 
but  only  a  more  convenient  mode  of  procedure. 
[Ciiajknell,  B. — Must  we  not  take  it  upon  this 
record  that  there  is  a  sufficient  debt  alleged  ?]  There 
is  no  amount  stated ;  the  amount  niust  be  known  and 
demanded,  and  payment  refused.  How  can  a  jury 
assess  and  fix  a  proper  amount?  [Crowdrr,  J. — 
They  have  done  so.]  Yes ;  but  they  were  not  warranted 
in  so  doing  by  the  record.  [Byles,  J. — The  record  says 
that  the  commissioners  owed  the  plaintiffs  then  a 
large  stmi  of  money  for  work  and  labour.]  Yes ;  but 
the  amount  is  not  stated;  no  specific  amount  is 
cliiimed.  [Willes,  J.  —  I  believe  in  the  old  books  it 
would  not  be  difficult  to  find  cases  in  which  plaintifis 
had  failed  in  actions  of  debt  for  want  of  proof  of  the 
amount  alleged  to  a  farthing ;  then,  to  remedy  that, 
the  action  of  indebitatus  assumpsit  was  introduced; 
and  in  course  of  time  the  judges  became  accustomed 
to  that,  and  their  minds  being  softened,  they  applied 
the  same  practice  to  actions  of  debt ;  and  then  the 
C.  L.  P.  A.  altered  that,  and  said  that  it  should  not  be 
necessary  to  state  an  amount  in  any  case.  Can  we 
hold  that  in  this  case  it  was  intended  by  the  Legis- 
lature that  the  courts  should  act  differentiy  to  what 
they  do  in  other  cases  ?] 

Dowdeswell  (Pigott,  Seijt.  with  him)  contra. — 
The  limitation  of  six  months  for  making  retrospective 
rates  points  to  debts  incurred  by  the  local  boards 
themselves,  and  not  to  such  as  this,  which  is  imposed 
by  statute :  (see  2  Chitt.  Stats.  370,  note  C.)  The 
subsequent  Act  (18  &  19  Vict,  c  125,  ss.  10,  11), 
confirming  the  provisional  order,  makes  that  clear. 
That  order,  when  so  confirmed,  acquired  the  force  of 
an  Act  of  Parliament.  Considerable  property  was 
vested  in  the  board  of  health,  and  in  consideration 
they  took  upon  themselves  the  debts  and  liabilities 
of  the  commissioners,  and  they  were  to  pay  and 
satisfy  them  out  of  the  property  and  estate,  and  if 
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they  were  insufficient  for  that  purpose,  the  defi- 
ciency was  to  be  charged  upon  the  rates  leviable 
under  the  Public  Health  Act  1848.  Not  only  were 
debts  to  be  satisfied,  but  securities  also;  could  it  therefore 
be  held  that  a  man  holding  a  bond  must  come  and 
claim  it  within  six  months  ?  Is  it  to  be  supposed  that 
the  Act  should  intend  to  impose  on  a  person  who  had 
the  security  not  only  of  the  rates,  but  also  of  the  pro- 
perty, a  oondition  that  if  he  did  not  come  in  within  six 
mouths  he  should  lose  all  right?  Then  it  b  s^d  that  an 
action  should  be  brought  and  judgment  recovered ;  but 
the  Act  is  not  to  bo  so  construed.  [Byles,  J. — Would 
an  action  lie  by  the  present  phdntilFs  against  the  local 
board  under  the  words  of  the  order  ?]  Not  unless  tliey 
had  funds ;  it  would  be  necessary  to  aver  that 
defendants  had  funds.  How  could  the  plaintiifs  know 
anything  of  the  affairs  of  the  local  board  of  health  ? 
It  would  be  the  greatest  injustice  to  creditors,  and 
it  cannot  be  supposed  that  the  statute  intended 
to  impose  on  creditors  the  necessity  of  imme- 
diately rushing  into  litigation.  The  words  of  the 
statute  and  order  are  clear ;  the  one  imposes  a  limit, 
the  other  none. 

The  Court  uitimated  that  they  were  all  of  opinion 
that  the  statute  of  James  was  no  bar. 

Af.  Smithy  Q.C.  in  reply. — Tlic  current  of  the  cases 
and  of  legislation  has  been  to  prevent  those  who  do 
not  incur  liabilities  from   being  saddled  with  them. 
The  89th  section  says  that  "  the  local  i)oard  of  health 
may  make  and  levy  the  said  special  and  geiienU  dis- 
trict rates,  or  any  or  either  of  them,  prospectively,  in 
order  to  raise  money  for  the  payment  of  future  charges 
and  expenses;  or  retrospectively,  in  order  to  raise  money 
for  the  payment  of  charges  and  expenses  which  may 
have  been  incurred  at  any  time  within  six  months  from 
the  making  of  the  i*ate."     The  local  board  are  placed 
in  the  position   of    the   commissioners.     How  is   an 
amount  of  unliquidated  damages  to  be  ascxirtained  ? 
The  work  might  bo  badly  done,  or  there  might  be  other 
circumstances  constituting  a  good  defence.     The  new 
body  are  placed  in  the  position  of  the  old,  with  all  their 
rights  and  liabilities,  and  the  right  of  action  is  trans- 
ferred with  other  things.  The  maxim  viffi'ontibus  *  t  non 
dorvuentibw  jura  subveniunt  applies  ;  here  the  plain- 
tiffs have  slept  upon  their  rights,  which  is  not  permit- 
ted ;  whereas  in  the  present  case  the  body  upon  whom 
the  btu*den  is  to  foL  is  a  fluctuating  one.     In  1855 
this  claim  became  a  charge  upon  the  rates,  and  an 
action  might  then  have  been,  brought  against  the  com- 
missioners, and  the  judgment  would  have  been  a  new 
chaige.     The  expression  '*  charges   and  expenses  in- 
curred "  cannot  mean  voluntary  cliarges.     The  cose  of 
bonds,  put  by  the  other  side,  is  not  applicable.     This  is 
an  implied  contract,  but  every  instalment  on  a  bond 
would  become  a  fresh  charge.     The  case  does  not  come 
within  the  Act,  and  no  rate  can  lawfully  be  made  to 
pay  this  debt.     Southampton  Bridge  Company  v.  Local 
Hoard  vf  Southampton^  8  E.  &  B.  801,  was  cited. 

Williams,  J.  —I  am  of  opinion  that  the  judgment 
of  the  Q.  B.  must  be  aHirmed.  The  first  ques- 
tion is,  whether  the  sixteenth  plea  is  a  good  answer, 
and  whether  the  provision  contained  in  the  89th  sec- 
tion of  the  Public  Health  Act  1848  applies  to  such  a 
charge  as  this.  I  am  of  opinion  that  it  does  not.  The  16th 
plea  says  that  the  alleged  cause  of  claim  of  the  writ 
of  moHdamut  did  not  accrue  within  six  calendar  months 
before  the  suit,  and  that  the  alleged  debts  and  moneys, 
or  any  part  thereof,  were  not,  nor  are,  a  charge  or 
expense  incurred  by  the  local  board  of  health  at  any 
time  within  six  cxdendar  months  before  the  smt,  or 
within  six  calendar  months  before  the  demand  for  the 
rate;  wherefore  the  defendant,  or  the  local  board, 
cannot  lawfully  make  a  rate  for  payment  thereof. 
Looking  at  the  language  of  Uie  Act,  I  do  not  think 
that  the  present  demand  is  such  a  charge  incurred 
by  them  within   the  meaning  of  that  section.     The 


debt  cannot  be  said  to  have  been  incurred  by  them  ;   it 
was  incurred  by  the   commissioners,  and  was  tran4-> 
ferred  to   them;  and   it  is  not  therefore  within  the 
language  employed  in  the  Act,  namely,  a  charge  in- 
curred by  them.     To  hold  the  contrary  would  be  put- 
ting a  hursh  construction  upon  the  words  of  the  sec- 
tion, and  lead  to  injustice  to  the  plaintiffs.     Are  the 
six  months,  beyond  which  the  defendant  says  the  rate 
cannot  be  levied,  to  begin  to  run  from  the  date  of 
the  order  of  transfer  to  the   local   board,   or    from 
the  time  of  ascertaining  the  deficiency  in  the  property  V 
But  in  either  way,  to  put  the  construction  for  which 
Mr.  Smith  contended  would  be  to  perpetrate  an  injus- 
tice that  the  Act  could  never  have  contemplated.     Six 
months  might  not  be  sufficient  time  for  ascertaining 
whether  there  were  assets  to  meet  the  claim ;  then, 
inasmuch  as  it  is  plain  that  this  proceeding  cannot  be 
sustained  unless  there  is  an  ascertained  deficiency,  it 
would   be   driving  the   plaintiffs  to  proceed  at  their 
peril,  and  h;ird  indeed  to  make  them  ascertain  within 
six   montlis  and  might  be  utterly  impossible.     On  the 
whole,  I  think  that  plea  is  bad.  Then  as  to  the  fifteenth 
plea,  is  the  plea  of  the   Statute  of  Limitations  an 
answer  to  this  demand  ?     The  plea  is  general ;  it  says 
that  the  alleged  causes  of  action  did  not  accrue  within 
six  years  from  the   commencement   of  the  suit ;  but 
there  is  no  statute  which  limits  the  time  within  which 
a  party  may  seek  his  remedy  by  mandamut.     Then  as 
to  the   declaration,    I   think  the  plaintiff  has  averred 
everything  necessary  to  enable  him  to  obtain  this  re- 
medy, and  has  shown  sufficient  to  entitle  him  to  a 
mandamus. 

Mabtin,  B. — I  am  of  the  same  opinion,  and  I  think 
that  to  yield  to  Mr.  Smithes  argument  would  be  to  give 
a  strained  construction,  and  unsettle  the  natural 
meaning  of  the  words  used ;  and  as  to  the  sixteenth 
plea,  I  think  it  is  bad.  W^ith  respect  to  the  fifteenth 
plea,  the  Statute  of  Limitations,  I  am  not  aware  that 
there  is  any  limitation  of  six  years  to  a  claim  for  the  writ 
of  mcmdamua,  I  must  not  be  understood  to  say  that  if 
the  debt  had  been  barred,  and  that  had  been  properly 
pleaded,  that  it  would  not  be  a  good  plea ;  but  here  it 
is  not  so  pleaded,  but  only  to  the  claim  for  the  man- 
damua.     I  think  the  judgment  should  be  affirmed.  • 

Crowder,    J. — I    am     of     the     same     opinion. 
[His   Lordship   read   the    89th   section   of  the    Act 
and  the  sixteenth  plea.]  The  Court  of  Q.B.  held  that  the 
plaintiffs'  claim  was  not  a  charge  incurred  by  the  local 
board,  and  it  seems  to  me  that  it  would  be  difficult  to 
say  when  it  could  be  a  charge  incurred  by  them  within 
the  meaning  of  the  89th  section.     Here,  beyond  all 
doubt,  the  charge  was  incurred  by  the  commissioners 
under  the  local  Act,  and  that  charge  was  transferred 
to  the  local  board.     But  when  was   it  incurred  ?     It 
cannot  be  at  the  time  of  transfer,  and  can  we  say  this  is 
such  a  charge  as  is  to  be  lened  under  the  89th  section  ? 
No  rate  could  be  levied  until  a  deficiency  was  ascertained. 
After  the  transfer  pf  the  debt  to  the  local  board,  some 
period  of  time  must  elapse  before  the  deficiency  was 
ascertained.     It  must  be  either  for  the  plaintiffs  or 
for  the  defendant  to  ascertain  it ;  but  in  cither  case 
the  six^months  might  elapse  before  it  was  ascertained. 
The  contention  that  the  statute  could  have  intended 
such  injustice  cannot  be  supported.     The  sixteenth  plea, 
therefore,  is  no  answer.    As  to  the  fifteenth  plea,  look- 
ing at  the  pleadings,  and  that  it  is  pleaded  to  the  man~ 
damut,  I  thmk  it  does  not  apply ;  and  as  to  the  point 
in  arrest  of  judgment,  I  think  that  the  declaration  sets 
out  all  that  is  necessary  to  entitle  the  plaintiff  to  a 
mandoiiiuSy  and  that   therefore  the  judgment  of  the 
court  below  ought  to  be  affirmed. 
WiLLES,  J.  concurred. 

Chaknell,  B. — I  am  of  the  same  opmion.  I  adopt 
the  arguments  of  the  plaintiffs  and  the  judgments  of  my 
learned  brothers  as  to  the  fifteenth  plea,  and  I  think  the 
constniction  put  by  Mr.  Dowdeswell  upon  the  891}^ 
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section  was  the  connect  one,  and  I  think  the  judgment 
of  the  ooart  below  should  be  affirmed. 

Bylbs,  J. — I  think  that  this  declaration  is  good, 
and  that  the  fifteenth  plea  i^  no  answer  to  the  clum  for 
the  fmoMdaaviM.  The  68th  section  of  the  C.L.P.A  1854 
provides  a  mode  for  enforcing  a  duty  by  nuxndanmt 
and  ap|dies  to  all  cases  where  a  man  has  a  duty  to 
discharge;  bat  that  is  not  a  proceeding  to  which  the 
statnte  of  James  is  applicable.  On  the  whole,  I  am 
inclined  to  agree  with  the  rest  of  the  court,  that  the 
judgment  of  the  court  below  should  be  affirmed. 

Juc^/ment  qffinnecL 


OOUBT  OF  axnSEN'S  BENCH. 

Bcpocted  by  Joay  Taoimoir,  T.  W.  Sauxdbiis,  aud  C.  J.  B. 
HuoaLBT,  Eaqii..  Barristera-at-Law. 

Saturday^  Jan,  21. 

Laod  (appellant)  v.  Gould  (respondent). 

Swmmar^  Proceedings  {Justices)  Act — Cas^—Matter 

ofjaet — Medical  Pnvctitioners  AcK 

The  Medical  /Practitioners  Act  (21  ^22  VicL  c.  90, 

JL  40)  enacts  that  anjf  person  who  shaU  toil/idly  and 

Jalseisfprtt-nd  to  be  or  take  or  usethename or  title 

of  (infer  alia)  suryeon,  or  any  name^  title,  addition 

or  description^  imfiyittg  that  he  is  registered  under 

the  Act,  or  tJuU  he  is  recognised  by  lata  as  (jntt-r 

alia)  a  lioehtiate  in  medicine  and  surgery  shall,  ufton 

a  summary  convicfvtn,  pay  a  sum  not  exceeding  20/. 

ft  is  a  qvention  of  fact  for  magistra/es  to  decide,  and 

not  one  of  kno  to  be  reserved  for  the  opinion  of  this 

cuurt,   whether,  by  the  use  of  the  toord  "  surgeon,*' 

Cfupied  with  "  dentist,""  or  "  mechanical  dentist,*"  or 

^  chiropodist,*^  or  such  like  titles^  and  the  other  Jucts 

in  each  ca-e,  tlte  party  proceeded  against  is  puilfy  oj 

the  offence  ceated  by  the  above  enactmeaf. 

Case  stated  by  the  magis'.  rates  at  Kingston-upon- 

Thames  for  the  opinion  of  this  courL 

On  the  1 1th  Oct.  last  an  information  was  laid  before 
the  magistrates  at  Kingston- upon-Thames  against 
Frederick  Gould,  under  the  40th  section  of  the  Medical 
Act  (21  &  22  Vict.  c.  90),  for  that  he  did,  at  his 
resadenoe  in  Eden-street,  Kingston,  take  and  use  the 
title  of  sui^geon  without  legal  qualification,  he  not  being 
registered  under  the  Medical  Act;  and  that  in  that 
capadtr  he  treated  one  Charlotte  Tenntswood  for  a 
surgical  complaint,  and  supplied  her  with  medicine  for 
the  same,  contrary  to  the  form  of  the  statute,  for  which 
said  metlicine  he  was  paid,  and  for  which  said  ofience 
he  had  furfei  ed  a  sum  not  exceeding  20/1 

When  the  infonnation  was  heard  the  prosecution  was 
conducted  by  Mr.  Ladd,  the  secretary  of  the  London 
Medical  Uegbtration  Society;  and  it  was  proved  by  the 
informant  Charlotte  Tenniswood,  that  on  the  5tb  Aug. 
last  she  went  to  Gould^s  shop,  and  told  him  she  hod 
knocked  her  elbow,  and  that  it  caused  a  great  numbness 
in  her  arm  and  fingers.  Gould  ejcamined  her  arm,  and 
said  she  had  undoubtedly  jarred  the  marrow  of  the 
bone,  and  gave  her  a  liniment,  for  which'  she  paid  him 
Is.  She  said  she  noticed  that  he  had  '*  surgeon  "  on 
the  side  of  his  door,  and  she  believed  him  to  be  a  sur- 
geon, or  she  would  not  have  gone  to  him ;  but  she 
afterwards  said  that  the  word  "  surgeon  "  was  followed 
by  the  words  "  and  mechanical  dentist.'*  It  was  also 
proved  that  Gould's  name,  with  the  words  "  chemist 
and  drug^t,'*  was  on  his  shop  front,  and  that  the 
woman  went  to  his  shop,  which  was  also  a  chemist's 
sad  dru^ist's,  because,  she  said,  she  thought  he  would 
supply  her  with  something  cheaper  than  by  going  to  a 
doctor's.  She  also  stated  that  she  had  made  no  com- 
plaint to  the  registration  society,  but  that,  on  the  day 
after  she  had  got  the  liniment,  she  consulted  a  surgeon, 
Mr.  Ellis,  and  that  he  gave  her  a  lotion  and  tuld  her 
not  to  use  the  liniment.  Mr.  Ellis  afterwards  called 
upon  her  with  a  gentleman,  and  asked  her  name,  and 
said  they  should  want  her  as  a  witness. 

The  magistrates  were  of  opinion  that  Gould  had  used 
[Mao.  C] 


the  word  "  surgeon"  simply  to  show  what  branches  of 
the  business  of  a  dentist  he  carried  on,  and  not  to  re- 
present himself  as  a  surgeon  within  the  meaning  of  the 
Act ;  and,  at  all  events,  there  was  not  sufficient  evidence 
th^t  he  wilfully  (as  well  as  falsely)  pretended  to,  or 
took,  or  used  the  name  of  a  surgeon  or  other  title  im- 
plying that  he  was  recognised  by  law  as  a  surgeon. 

They  thereupon  dismissed  the  information,  but,  at 
the  request  of  the  appellant  (Mr.  Ladd),  stated  this 
case,  and  submitted  three  questions  for  the  opinion  of 
this  court,  which  may  be  summed  up  in  one— viz., 
whether,  upon  the  evidence,  Mr.  Gould  was  guilty  of 
the  offence  contemplated  by  the  Act. 

Lush,  Q.C.  for  the  appellant.  — This  case  raises  the 
question  whether  the  use  of  the  word  "surgeon"  in 
connection  with  the  words  "  and  mechanical  dentist," 
was  a  using  of  the  title  of  a  surgeon  within  the  40th 
section  of  the  Medical  Act  The  question  was  whether 
on  the  evidence  the  party  was  guilty. 

Grompton,  J. — That  is  a  question  on  which  the 
magistrates  were  bound  to  draw  their  own  conclusion 
from  the  facts. 

CocKBURX,  C.  J. — I  do  not  think  there  was  any 
false  pretence  in  using  the  name  of  a  surgeon. 

Cromfton,  J. — The  respondent  has  called  himself 
"surgeon  and  mechanical  dentist,"  which  he  thought 
meant  much  the  same  as  "  8urgeon-<1entist." 

CocKBURN,  C.  J. — The  magistrates  were  of  opinion 
that  the  case  was  not  within  the  Act,  and  I  should 
have  oome  to  the  same  conclusion. 

Cromfton,  J. — I  think  there  was  evidence  upon 
which  tl  e  magistrates  iiiight  have  found  cither  way, 
but  the  court  will  not  find  for  them. 

LtuA,  Q.C. — ^The  magistrates  meant  to  leave  to  the 
court  whether  the  evidence  brought  the  party  within  the 
meaning  of  the  Act. 

Cock  BURN,  C.J.  —  I  do  not  think  it  does,  but  this  is  a 
question  of  fact  It  is  like  the  case  of  persons  who  call 
themselves  "  surgeon-dentists,"  who  are  kn<*wn  gene- 
rally not  to  be  surgeons,  though  some  of  them  are. 

Cromfton,  J. — It  is  like  the  case  of  the  "  surgeon- 
chiropodists."  But  it  is  a  matter  of  fact  for  the 
magistrates.  The  statute  ^ves  power  to  put  questions 
of  law  only  to  this  court,  not  questions  of  fact. 

CoGKBURN,  C  J.— I  do  not  think  there  was  any 
falsehood,  or  any  intention  to  deceive,  which  was 
necessary  in  order  to  bring  the  case  within  the  Act. 
That  was  also  the  opinion  of  the  magistrates,  Uiough 
they  might  have  come  to  a  different  opinion. 

Cromfton,  J.,  said  he  thought  there  was  evidence 
upon  which  the  magistrates  might  have  come  to  either 
Conclusion,  but  he  could  not  say  they  were  bound  to 
convict  (a)  Judgment Jor  rtsp»mdntt 

Wednesday,  Jan.  2o. 

The  Churchwardens  and  Overseers  of  thb 
Poor  of  Llanllechid  (respondents)  and^thr 
Parish  Officers  of  Pistyll  (appellant*). 

Poor-law—  Order  of  rtmoval—Sutpeiision —  Wlten  to 

be  made. 

The  suspension  of  an  order  ofrrmoval  must  be  mads 
by  the  justices  at  the  time  Ihey  make  the  order  of  re- 
moval itself  Where,  therefore,  em  ordtr  of  removal 
teas  made  on  the  2Sth  Sept,,  and  the  indorsement  oj 
suspension  ioas  not  made  until  the  26th  Oct,  following: 

Held  (  Wightman,  J,  disstniiente)  that  the  suspensum 
was  b<ut,  and  that  the  costs  of  maintenance  cculd  not 
be  recovered, 

(a)  Thts  case  mnsttM  understood  as  not  deciding  the  ques- 
tion whether  the  use  of  the  title  of  sorfieon,  &c.  Is  pruhl  iud, 
but  only  that  it  was  a  question  of  fact  for  the  Jnaiices, 
whtther  the  title  ** surgeon'*  leparated  from  the  title 
*'  dentist,"  by  the  word  *'  mechanical "  was  a  nslug  of  the 
title  "  snrgeon  "  or  a  distinct  title  constituted  of  the  whole 
ileacrlpiion  together.  It  appears  to  me  that  the  Justices 
were  wrong  In  their  interpretation  of  the  term,  but  It  was 
clearly  a  question  of  Ikct  and  not  of  law,  and  tberelure  not 
the  satjeet  of  appeal 
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This  was  a  case  stated  by  the  sesuons  for  the  opinion 
of  this  court  upon  an  appeal.  It  appeared  that  on  the 
28th  Sept.  1849  an  order  was  made  bj  justices  for 
the  removal  of  one  Jane  Jones.  On  the  26th  Oct. 
following  this  order  was  suspended  by  reason  of  the 
pauper's  sickness.  On  the  2nd  Not.  1858  an  order  was 
made  for  the  payment  of  the  expenses  of  the  nudnte- 
nance  of  the  pauper  under  such  suspended  order.  The 
appellants  appealed  against  this  order,  and  the  sessions 
quashed  it,  subject  to  the  present  case. 

By  sect.  2  of  the  35  Geo.  3,  c.  101,  after  reciting 
that,  "whereas  poor  persons  are  often  removed  or 
passed  to  the  place  of  their  settlement  during  the  time 
of  their  sickness,  to  the  great  danger  of  their  lives," 
enacts,  *^  that  in  case  any  poor  person  shall  from 
henceforth  be  brought  before  any  justice  or  justices  of 
the  peace  for  the  purpose  of  b^ng  removed  from  the 
place  where  he  or  she  is  inhabiting  or  sojourning,  by 
virtue  of  any  order  of  removal,  and  it  shall  appear  to 
the  said  justice  or  justices  that  such  poor  person  is 
unable  to  travel  by  reason  of  sickness  or  other  infirmity 
or  that  it  would  be  dangerous  for  him  or  her  so  to  do, 
the  justice  or  justices  making  such  order  of  removal 
are  hereby  authorised  to  suspend  the  execution  of  the 
same  until  they  are  satisfied  that  it  may  safely  be  ex- 
ecuted without  danger  to  any  person  who  is  the  subject 
thereof,  which  snspenaon  shall  be  Indorsed  on  the  said 
order  of  removal  and  signed  by  such  justice  or  justices." 

Beavan  appeared  in  support  of  the  order  of  sessions, 
and  argued  that  the  sessions  were  right,  for  that  the 
suspension  of  the  order  of  removal  was  bad  inasmuch 
as  it  was  not  made  at  the  same  time  as  the  order  of 
removal,  which  the  35  Geo.  3,  c.  101,  s.  2,  requires ; 
for  although  it  is  not  absolutely  necessary  that  the 
pauper  should  be  present  at  the  time  when  the  order  of 
removal  is  made,  the  suspension  of  it  must  take  place 
at  the  time  when  the  order  of  removal  itself  is  made : 
(72.  V.  EvercUm,  9  East,  101 ;  49  Geo.  3,  c.  124,  s.  1.) 

B.  C.  JRobinsofiy  contra,  contended  that  the  suspension 
of  the  order  need  not  be  made  at  the  time  of  the  making 
of  the  order  of  removal,  and  that  the  35  Geo.  3,c  101, 
8.  2,  should  have  a  liberal  construction  so  as  to  meet 
such  a  case  as  the  present,  it  being  immaterial  to  the 
merits  of  the  case  whether  the  suspension  takes  place 
at  the  exact  time  of  the  making  of  the  order  of  removal 
or  some  days  after,  and  that  it  had  already  been  held 
under  this  statute  that  the  panper  need  not  be  actually 
present  when  the  order  of  removal  is  made,  though  the 
section  in  terms  says,  "  in  case  any  poor  person  shall 
from  henceforth  be  brought  before  any  justice,"  &c. :  {Iteg. 
V.  EverdoTi,  supra ;  Heff.  v.  Llanmnio,  4  T.  B.  473.) 

CocKBUKN,  C.  J. — I  am  of  opinion  that  the  order 
of  sessions  quasliing  the  order  for  costs  of  maintenance 
is  good.  I  um  very  desirous,  if  possible,  by  giving  a 
liberal  construction  to  this  statute,  to  remedy  the  mis- 
chief which  has  arisen ;  but  upon  looking  to  the  statute 
I  think  the  second  section  applies  to  cases  only  where 
sickness  is  brought  to  the  attention  of  the  justices  at 
the  time  of  the  making  of  the  order  of  removal.  [His 
Lordship  here  read  the  words  of  the  second  section.]  I 
think,  if  the  meaning  of  the  Legislature  was  that  such 
an  order  of  su>  pension  might  be  made  at  a  subsequent 
time,  it  would  hare  spoken  of  the  ordei  of  removal  in 
the  past,  and  not  alone  in  the  presi'ut  tenne,  and  would 
not  merely  have  referred  to  sickness  at  the  time  of  the 
making  of  the  order,  but  of  any  subsequent  sickness. 
The  Le^lature  has  not  done  so.  I  quite  agree  that 
the  mischief  in  the  one  case  may  be  quite  as  great  as 
in  the  other,  but  we  bhall  be  straining  the  meaning  of 
words,  which  actingjudidally  we  ought  not  to  do,  it  being 
for  the  Legislature  alone  to  remedy  the  evil  if  it  thinks  fit. 

WiOHTMAN,  J.  thought  that  the  court  was  at  liberty 
to  put  a  more  liberal  construction  upon  the  section,  and 
that,  under  the  circumstances,  the  suspension  of  the 
order  of  removal  was  not  illegaL 

Grokpton,  J. — I  have  looked  anxiously  to  see  If  I 


the  Act  could  be  so  construed  as  to  support 
this  order  of  suspension ;  but,  as  I  read  the  Act 
of  Parliament,  it  seems  to  me  that  it  only  gives  the 
justices  the  power  of  suspending  the  order  if  it  appeals 
to  them,  at  the  time  of  making  the  order  of  r^noval, 
that  the  party  is  too  ill  to  be  removed.  I  find  na 
machinery  giving  the  justices  a  new  jurisdiction  to 
make  an  order  of  suspension  after  the  time  of  makin^^ 
the  order  of  removal.  Bex  v.  Evtrdon  shows  that  we 
have  a  judidal  power  under  the  section;  and  Lnrd 
Ellenborough  put  a  judicial  exposition  upon  such  a  case, 
and  held  that  it  was  sufiicient  if  the  cAt^e  of  the  pauper 
was  brought  judicially  before  the  magistrates  for  the 
purpose  of  his  removal,  without  his  being  actually  present. 
I  cannot  see  my  way  to  say  that  the  jurisdiction  con- 
tended  for  is  given  by  the  statute.  We  must  be  careful 
not  ourselves  to  le^late  to  remedy  an  eviL 

Hill,  J. — I  agree  with  my  Lord  and  my  brother 
Crompton  that  this  order  was  bad.  It  is  impossible,  I 
think,  to  escape  from  the  words  of  the  statute,  that  the 
suspension  must  be  made  whilst  the  case  of  the  pauper 
is  before  the  justices.  If  there  is  any  inconvenience  in 
thisi,  it  is  not  for  the  court  to  supiily  the  remedy,  (a) 

Order  ojfsttsiimB  confirmed. 


Reg.  v.  Fitch. 
Metropolis  Local  Management  A  €1^19^19  Vid.  0.120 
— Lighting  rate — Scale o/rute — 3tf4fffS'.4,  c.  9(>* 
Bg  the  Metropolis  Local  Management  Act,   18  <f  19 
Vict.  c.  1 20,  the  district  hoard  are  directed,  in  their 
orders  to  the  overseers  to  levy  raies^  to  distingmsk 
in  cos  s  where  the  3^4  Will.  4,  c.  90  {Lighting 
Ac()  has  6een  m  force,  and  under  which  land  i» 
rated  in  respect  of  lighting  at  a  less  amount  than 
houses;  and  by  feci.  165  it  is  enacl&i  that  in  antf 
parish  w  which  at  the  lime  of  the  passing  oj  the  IS 
f  19  Vict.c.  I20,rt«  Adofihe  3  .|  4  WHL  4,  c;90, 
isin  force,  ^^theoicners  andoccupiers  of  houses,  buHd- 
ings  and  property  other  than  land  shall  be  rated  Ut  ermy 
lighting  rate  made  wtder  this  Act  at  a  rate  in  the 
pound  three  times  grenter  than  (hut  at  which  the  occu- 
piers of  land  shall  be  rated  in  such  lighting  rateJ^ 
Before  the  <^>ming  wto  operation  of  the  18  <f  19  Vid. 
c.    120,  part  only  of  the  parish  of  Fulham  waB 
under  the  operation  of  the  Z  jr  4    WUL  4,  c  90. 
After  the  passing  of  the  foid  18  ^  19  Vict.  c.  120^ 
the  whole  of  ike  parish  of  Fulfuim  was  (with  ano- 
ther parish')  formed  in  a  distiict,  and  that  part  of 
the  parish  oj  FuViam  not  before  under  Me  3  cf  4 
WiU.  4,  c.  90,  was  assesstd  to  a  Ughting-rate : 
Held,  Viat  such  part  was  not  entitled  to  Itave  its  land 
assessed  at  a  lo'rer  rate  than  its  houses ;  but  that 
aU  the  assessable  property  should  be  assesstd  at  one 
rate,  and  thaijhe  higher  rate. 
This  was  a  case  stated  by  consent  under  the  12  &  13 
Vict.  c.  45,  s.   II,  upon  two  appeals  agidnst  a  rate 
made  under  the  Metropolis    Local  Management  Act 
(18  &  19  Vict.  c.   120),  for  lighting  the  parish  of 
Fulham,  and  another  rate,  being  a  general  rate  made  by 
the  same  authority. 

It  appeared  th.  t,  before  the  coining  into  operation  of 
the  above  Act,  a  portion  of  the  parish  of  Fulham  had 
been  under  the  operation  of  the  Lighting  and  Watching 
Act  (3  &  4  Wni.  4,  c.  90).  Under  that  statute  there 
is  a  power  to  levy  and  collect  rates  in  the  same  manner 
as  poor-rates,  the  d3rd  section  providing,  "  that  tibe 
owners  and  occupiers  of  houses,  buildings  and  property 
(other  than  land)  rateable  to  the  relief  of  the  poor  in 
any  such  parish,  shall  be  rated  at  and  pay  a  rate  in  the 
pound  three  times  greater  than  that  at  which  the 
owners  and  occupiers  of  land  shall  be  rated  at  and  pay 
for  the  purposes  of  this  Act." 

(a)  This  cane  la  important,  and  should  caare  the  jostScca 
to  be  very  carefnl  to  miike  the  snipended  order  of  removal 
at  the  same  time  as  tbey  make  the  removal  ItseUL 
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Q.  B.]       Rko.  ©.  Frrcii — Reg.  r.  The  Iniiabitamtb  of  Aylesfobd — Gates  r.  South.       [Q.  B, 


Under  th«  Metropolis  Local  Management  Act  the 

riah  of  FnUuun  and  the  parish  of  St.  Peter  and  St. 
Paul,  Hammemnith,  were  formed  into  a  district  called 
tlw  "'  Fnlham  District." 

Under  that  statate  the  powers  of  the  inspectors  nnder 
the  3  &  4  Win.  4,  c  90,  ceased.  And  bisect.  158  of 
the  18  &  19  Vict  c  120,  powers  are  given  to  the  dis- 
toot  board  to  levy  rates  for  the  purp  ses  of  the  Act. 
That  section  enacts,  **  that  the  district  board  shall  from 
tiae  to  tune  require  the  overseers  of  the  leveral 
parishes  in  their  district  to  levj  the  sums  which  the 
boaid  maj  require  for  defraying  the  expenses  of  the 
execution  of  the  Act,  and  the  board  are  to  distinguish 
m  their  arders  snms  required  for  sewers,  and  also  where 
the  3  &  4  Win.  4,  c  90,  or  any  other  Act  b  v  virtue 
whereof  land  u  rated  in  respect  of  expenses  of  lizhting 
at  a  leas  amonnt  in  proportion  to  the  annual  value 
thereof  than  houses,  or  is  wholly  exempted  from  being 
rated  to  such  expenses,  is  in  force  in  any  parish  or  any 
part  of  any  parish  at  the  time  of  the  passing  of  this 
Act,  distingniBh,  as  r^ards  such  parish  or  part,  the  sum 
required  for  definaying  expenses  of  lighting  their  parish 
<ir  district  from  sums  required  for  defraying  other 
azpenses  of  executing  this  Act" 

By  the  165th  section  it  is  provided  that  in  every 
pariah  or  part  of  a  parish  in  which  at  the  time  of  the 
passing  of  this  Act  the  Act  of  the  3  &  4  WiU.  4, 
c  90,  b  in  force,  **  the  owners  and  occupiers  of  houses, 
boildings  and  property  other  than  land  shall  be  rated  to 
arecy  lighting-rate  made  under  this  Act  at  a  rate  in  the 
poond  three  times  greater  than  that  at  which  the 
ownen  and  oocnpiers  of  land  shall  be  rated  in  such 
Bghting-rate,"  &c. 

It  appeared  that  the  board  had  duly  rated  the  part 
af  Fulham  parish  which  had  formeriy  been  under  the 
9  &  4  Win.  4,  &  90,  but  that  now  that  they  had  as- 
DSised  the  remainder  of  the  parish  to  the  lighting-rate 
they  were  in  doubt  as  to  the  principle  to  be  adopted, 
aad  it  appeared  that  in  fact  they  had  assessed  the 
whole  at  soch  part  upon  the  lower  scale,  irrespective  of 
its  consisting  of  houses  or  land.  This  was  now  ad- 
mitted to  be  erroneous,  and  that  the  rate  must  be 
amended ;  but  it  was  contended,  on  the  part  of  the 
oocnjnen  of  land  only  in  that  part  of  the  parish  not 
before  under  the  operation  of  the  3  &  4  WiU.  4,  c.  90, 
that  the  ooeuiaers  of  land  only  were  entitled  to  be 
rated  at  one-third  only  the  amonnt  at  which  the  oo- 
cnpiers of  houses  were  rated,  and  that  they  were  enti- 
tled to  the  advanta^  of  this  lower  rating  under  the 
frovisions  of  sect  165  of  the  18  &  19  Vict  c  120, 
m  the  same  way  as  though  they  had  before  been  under 
the  operation  of  the  3  &  4  WiU.  4,  c  90. 

Lm$h,  Q.O.  (^Hnnce  with  him)  for  the  district  board< 
— ^WhSst  he  admitted  that  the  present  rate  was  erro- 
neoos  in  being  made  upon  the  lower  scale  and  must  be 
amended,  he  contended  that,  as  the  part  of  Fulham  parish 
now  first  assessed  to  a  lighting-rate  was  not  before  the 
coining  into  operation  of  the  18  &  19  Vict  c.  120, 
onder  the  3  &  4  MTdl  c  90,  it  was  not  within  the 
operation  of  sect  165  of  the  former  Act,  and  therefore 
that  land  had  no  exemption  to  be  rated  to  the  lighting- 
rate  at  a  leas  rate  thsn  houses:  {West  Mi*ldk»ex 
Waf0rworkt  Compamf  t.  Th^  Wandtworth  Dittnct 
Board  qf  Works,  31  L.  T.  Bep.  162. 

Sawkbu^  Q.G.  {Cleasbjf  with  him),  contra,  con* 
tended  that  the  whole  p«ish  was  now  entitied  to  be 
rated  to  the  lighting-rate  upon  the  same  principle, 
namely,  that  laid  down  in  sect  165  of  the  18  &  19 
Vict  c  130,  as  though  the  whole  parish  had  formerly 
been  lighted  under  the  3  &  4  WiU.  c  90,  and  that 
land  should  be  rated  at  three  times  less  thsn  houses. 

The  Court,  however,  were  dearly  of  opinion  that  the 
exemption  in  the  3  ^e  4  WHiL  4,  c  90,  is  kept  alive 
only  in  those  parts  of  the  parish  of  Fulham  to  which 
it  was  fonneriy  applied,  and  that  the  rest  of  the  pariah 
does  qot  derifs  tibe  same  exemption  under  the  pro- 


visions of  the  18  &  19  Vict.  o.  120,  and  that  the  rate 
in  respect  of  such  other  part  of  the  parish  should  be 
uniform  and  upon  the  higher  scale. 

The  lighting-rate  to  be  amended  accordingly. 

Other  points  were  argued  which  it  is  unnecessary  to 
notice.  

Reg.  v.  Thk  iNHABiTAirrs  op  Atlbsford. 

PoUce~rate — Landt  held  in  ancient  dememe. 

lAmds  held  hy  tenants  in  ancient  demesne  are  not  ex- 

empt/rom being  oMessedto  theeouniy  erndpoiice-rates. 

This  was  an  appeal  by  the  parish  of  Aylesford,  Kent, 
agunst  an  assessment  to  the  county  police-rate.  The 
sessions  confirmed  the  rate,  subject  to  a  case. 

It  appeared  that  aU  the  lands  in  the  parish  of 
Aylesford  were,  in  the  time  of  WUliam  the  First,  andent 
demesne,  and  were  so  entered  in  Domesday,  under  the 
title  of  "  Terra  regis."  They  were  afterwards  granted 
by  the  Crown  to  private  individuals,  and  have  remained 
in  such  possession  since  the  reign  of  Queen  Msry.  The 
possessors  have  always  paid  poor-rates,  but  by  virtue 
of  the  tenure  of  the  lands  have  enjoyed  certain  privi- 
leges, such  as  being  exempt  from  serving  upon  juries  at 
the  assizes  and  sessions. 

By  the  3  &  4  Vict  c  88,  s.  2,  the  justices  are,  for 
the  purpose  of  defraying  the  expenses  of  the  county 
police,  to  make  a  fmr  and  equal  police-rate,  assessable 
on  aU  messuages,  lands,  &c,  liable  to  the  county  rate  ; 
and  by  the  15  &  16  Vict  c.  81,  s.  2  (the  County  Rate 
Act),  the  justices  are  to  appoint  a  committee  for  pre- 
paring a  basis  or  standard  for  fair  and  equal  county 
rates,  such  basis  or  standard  to  be  founded  and  prepared 
rateably  and  equally  according  to  the  full  and  fair 
annual  value  of  the  property  rateable  to  the  relief  of 
the  poor  in  every  parish,  &e. 

Jf.  Smith,  Q.C.  (Deeds  with  him)  appeared  in  sup- 
port of  the  order  of  sessions,  but  the  court  caUed  upon 

Pickfring,  Q.C.  {Denman  with  him)  who  argued 
that  tenants  in  sncient  demesne  were,  amongst  other 
privUeges,  free  from  all  taxes  and  taUage  imposed  by 
ParUament  except  expressly  exempt :  (12  Geo.  2,c  89; 
4  Man.  &  Sel.  437  ;  Scriven,  2  vol.  582 ;  Comyn's  Dig. 
tit  "Ancient  Demesne,"  let  K ;  1  SsUc.  57  ;  Fits.  Nat 
Bre.  Bridgman,  277  ;  4  Inst) 

The  Court  were  of  opinion  that  the  claim  to  the 
exmeption  was  unsupported,  and  that  tenants  in  ancient 
demesne  were  liable  to  be  rated.        Order  affirmed. 


Saturday,  Nov,  12. 
Catbs  (appellant)  v.  South  (respondent). 

Beerhoitse-^Salurday  nightSunday—ll  #  12  Vict. 

c.  49. 

On  an  if^armation  for  opening  a  pubHc-houee  for  ths 
sale  qf  spirits  before  half-past  twelve  p.m.  on  Sunday, 
U  appeared  that  the  front  door  was  open  ai  iwen^- 
Udo  minutes  past  twelve  on  Sunday  morning,  and  a 
policeman  found  in  the  ctmmercial  room  four  per- 
sons, one  of  whom  was  a  traveller ;  there  was  a 
small  quantity  of  qnrits  and  waUr  in  a  glass,  from 
which  one  of  the  persons  had  been  drinking.  The 
Umdiady  was  sitting  in  the  parlour.  No  spirits  had 
been  sold  after  twenty  minutes  brfore  twelve  o'clock 
on  Saturday  night : 

Held,  thatthefact  of  the  house  being  open  at  twenty- 
two  minutes  past  twelve  on  Sunday  morning  was  no 
proof  that  it  was  open  for  the  sale  of  beer,  ^c., 
before  half-past  twelve  on  Sunday  qftemoon,  wUhtn 
11  f-  12  Vict.  c.  49,andtlua  the  above  stated 
facts  did  not  warrcmta  conviction. 
This  was  a  case  stated  under  the  20  &  21  Vict  c  43. 
At  a  petty  sessions  of  her  Majesty's  justices  of  the 

peace  for  the  county  of  Essex,  held  at  Great  Dunmow 

in  the  ssid  county,  on  the  4th  July  18.'>9,  before  us 

the  Rev.  Vicesimus  Knox  Child,  clerk,  and  the  Rev. 

Edward  Francis  Gepp,  clerk. 
An  information  by  Daniel  South,  a  poUce-conatable, 
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Q.  B.] 


Gates  r.  South — Overton  r.  Hiihter. 


[Q.  B. 


was  heard  a^iist  Francis  Gates,  an  innkeeper  and 
victualler  at  Great  Donmow  aforesaid,  under  the  1 1  & 
12  Vict,  c  49,  8.  1,  char^g  that  the  said  Francis 
G  ites,  being  an  innkeeper  and  victualler,  on  Snndaj 
the  12th  June  1859,  at  the  Saraoen^s  Head  Inn,  in  the 
parish  .of  G  reat  Dunmow,  in  the  said  county  of  Essex, 
did  unlawfully  open  his  s  lid  house  for  the  sale  of 
spirits  before  half-past  twelve  o^clock  in  the  afternoon 
of  the  same  day,  such  spirits  not  being  for  the  refresh- 
ment of  travellers  only. 

From  the  endenoe  of  Daniel  South,  John  Lang- 
worthy  and  William  Scott,  three  of  the  inhabitants  of 
Dunmow,  and  of  Susannah  Policy,  a  servant  of  the 
appellant,  it  was  proved  that  the  front  door  of  the  ap- 
pellant's inn  was  open  at  twenty-two  minutes  past 
twelve  on  Sunday  morning,  the  12th  June  last;  that 
police-constable  South  went  into  the  house  and  entered 
onu  of  the  rooms  used  for  the  reception  of  commercial 
travellers ;  that  there  were  three  persons  in  the  room, 
namely,  John  Langworthy,  William  Scott  and  a  traveller. 
There  was  a  small  quanti^  of  whisky  and  water  in 
one  of  the  glasses,  which  the  said  John  Langworthy 
had  been  drinking  from.  There  was  a  mug  and  several 
other  glasses  on  the.  table,  which  did  not  appear  to  have 
anything  in  them,  but  had  been  used  that  evening,  and 
some  of  the  persons  were  smoking.  The  landlady,  the 
wife  of  the  appellant,  was  in  a  parlour  which  adjoined 
and  opened  into  the  bar,  when  Daniel  South,  the  police- 
man, entered. 

It  was  proved  that  no  spirits  were  brought  into 
the  room  or  pHid  for  after  twelve  o'clock  on 
Saturday  night,  and  that  the  last  spirits  that  were 
brought  into  the  room  were  brought  in  and  paid  for  at 
twenty  minutes  before  twelve  o'clock  on  Saturday 
night.  The  appellant  proved  that  there  were  no  other 
customers  ui  the  house  except  in  the  commercial  room. 
It  was  objected  by  the  appellant's  solicitor  that  there 
was  no  evidence  of  an  actual  sale  of  spirits  after  twelve 
o'clock  on  the  Saturday  night,  and  he  contended  the 
appellant  was  justified  in  keeping  his  house  open  for 
the  accommodation  of  travellers  and  of  his  customers, 
if  the  liquor  drunk  by  them  was  brought  into  the  room 
and  paid  for  before  twelve  o'clock  on  the  Saturday 
night,  whatever  the  quantity  might  be ;  and  the  fact  of 
the  street-door  being  open  was  not  sufficient  evidence  that 
appellant  opened  his  house  for  the  sale  of  spirits. 

We,  the  justices,  considered  the  evidence  supported 
the  information,  and  the  appellant  was  convicted  and 
adjudged  to  pay  a  penalty  of  20#.  and  co^ts. 

The  appellant  being  dissatisfied  with  such  conviction, 
as  being  erroneous  in  point  of  law,  demanded  a  ca«e  to  be 
stated  and  signed  for  the  opinion  of  her  Majesty's 
judges  of  the  Gourt  of  Q.  B.,  which  we  hereby  state 
and  sign  accordingly.  Vices.  Knox  Ghild. 

E.  F.  Gepp. 
The  Stat  11  &  12  Vict.  c.  49,  s.  1,  enacts  that  no 
Ucensed  victualler  or  person  licensed,  &c.  shall  open 
his  house  for  the  sale  of  wine,  spirits,  beer  or  other 
fermented  or  distilled  liquors,  or  sell  the  same  on 
Sundays  before  half-past  twelve  in  the  afternoon,  &c. 
By  sect.  2  it  shall  not  be  lawful  for  any  licensed 
victualler,  &c  to  open  his  house  for  the  sale  of  any 
other  articles  whatever  within  the  respective  times 
during  which  the  sale  of  wine,  spirits,  beer,  or  other  fer- 
mented or  distilled  liquor  is  thereinbefore  prohibited, 
except  as  refreshment  to  travelleis. 

ZctfA,  Q.G.  for  the  appellant. — ^To  support  this  con- 
viction it  must  be  held  that  if  a  man  do  not  dose  his 
house  before  twelve  o'clock  on  Saturday  night,  he  opens 
it  before  half-pait  twelve  on  Sunday  morning.  There 
is  nothing  to  show  that  the  house  was  open  for  the 
sale  of  beer,  &c  ;  customers  were  in  the  house,  and  the 
house  was  used  by  travellers ;  and  a  landlord  is  not 
bound  to  turn  every  customer  out  of  his  house  at 
twelve  o'clock ;  he  is  only  bound  to  cease  supplying 
them.     fWioHTXAN,  J.^He  must  not  snpply  them  | 


after  that  time ;  but  the  landlady  may  sorely  sit  in  her 
bar  tin  they  have  gone.] 

GocKBtTBN,  G  J. — It  is  not  found  as  a  hct  in  the 
case  that  the  house  was  kept  open  for  the  sale  of  beer 
and  spirits ;  and  I  do  not  tUnk  we  can  draw  that 
oonduaon  firom  the  evidence.  On  the  contrary,  it  is 
fomid  that  no  liquor  was  supplied  after  twenty  minutes  to 
twelve  on  Satui^y  night  The  conviction  must  there- 
fore be  quashed. 

WioHTMAN,  Hell  and  Blackburn,  JJ.  ooncnned. 

•      Cowoiction  quask&d, 

Wednesday ,  Nov.  16. 
Oyerton  (appellant)  v.  Hunter  (respondent). 
Alehoute — Imikeq^    enUrUxuung    hU   guests    with 
S[nrits^Prohibi/edh&ur8^lS4rl9  Viet,anS,s,  2. 
The   18  ^   19    Vict.  c.    118,  s.  2,  vhiek  prohBits 
Uoensed  victitallert  frcm  cpening  or  huping  cpen 
their  houses  for  the  sale  o/,  or  seiUng  beer,  vine, 
spirits,  (f c,  after  certam  houra^  does  not  cpply  to  a» 
innkeeper  who,  during  the  prohibited  hours,  is  found 
gratuifouslg  entertaining  fits  guet>ts  vnth  wt'ne,  6eer, 
ipiritSy  <fc ,  though  such  guests  are  not  travellers  nor 
lodgers. 

This  was  a  case  stated  under  the  20  &  21  Vict 
e.  43,  upon  a  conviction  of  the  appellant  at  the  petty 
sessions  for  Ghesterfield,  for  an  offence  under  sect  2 
of  the  18  &  19  Vict  c  118,  which  enacts  that  "It 
shall  not  be  lawful  for  any  licensed  victualler  or  person 
licensed  to  sell  beer  by  retail  to  be  drunk  on  the  pie- 
mises  ...  to  open  or  keep  open  his  house  for 
the  sale  of,  or  to  sell  beer,  wine,  spirits,  or  any 
other  fermented  or  distilled  liquor  between  the 
hours  of  three* and  five  o'dock  in  the  afternoon  and 
after  eleven  o'dock  in  the  afternoon  on  Sunday,  or 
on  Christmas-day  or  Good  Friday,  or  any  day  ap- 
pointed for  a  public  fast  or  thanksgivmg,  or  before  four 
o'dock  in  the  morning  of  the  day  following  such 
Sunday,  Ghristmas-day,  €rood  Friday,  or  such  days  of 
public  fast  or  thanksgiving,  except  to  a  traveller  or  to 
a  lodger  therein." 

The  information  against  the  appellant  was,  for  that 
he  the  said  appellant,  on  the  14th  Aug.  1859,  at  Hard- 
wick,  in  the  parish  of  Anlt  Hucknall,  in  the  county  of 
Derby,  being  then  an  alehouse-keeper,  and  duly 
licensed  to  sell  exdseable  liquors  by  retail  in  his  house 
or  premises  there  situate,  and  the  said  day  being 
Sunday,  did  unlawfully  open  lus  said  house  for  the  sale 
of  beer  after  eleven  o*ciock  in  the  afternoon,  otherwise 
than  to  a  traveller  or  to  a  lodger  in  the  said  house  or 
prenuses,  oontraiy  to  the  form  of  the  statute  in  that 
case  made  and  provided.  The  facts  as  stated  in  the 
case  were  the  following : — 

The  appellant  is  a  licensed  victualler  and  alehouse- 
keeper  within  the  meaning  and  provisions  of  the  several 
statutes  relating  to  the  sale  of  wine,  spirits  and  beer  by 
retail  in  inns  or  public-houses,  and  he  is  duly  licensed 
to  sell  wine,  spirits  and  beer  by  retail  at  his  the  ap- 
pellant's inn  or  public-house,  at  Haidwick  Inn,  in 
Derbyshire.  The  annual  local  feast  was  held  on 
Sun(Uy,  the  14th  Aug.  1859,  and  the  Hardwick  Inn 
was  frequented  by  more  people  than  usual  on  that  day; 
at  ten  minutes  before  eleven  o'dock  on  the  evening  of 
the  same  day,  the  appellant  caused  all  persons  to  leave 
his  inn,  except  those  hereinafter  mentioned,  and  he 
dosed  the  outer  doors  of  his  inn  and  did  not  afterwards 
open  them  for  the  admission  of  customers.  As  soon 
as  the  outer  doors  were  dosed,  a  party  consisting  of 
the  appellant  and  his  wife,  the  appellant's  brother-in- 
law  and  a  young  lady,  both  on  a  visit  to  the  appellant, 
two  persons  who  had  assbted  the  ap^iellant  as  addi- 
tional waiters  during  the  day,  the  Duke  of  Devonshire's 
farm-bailiff  and  the  Marquis  of  Hartington's  groom 
(the  two  last  persons  having  been  in  the  inn  from  nine 
o'dock  in  the  afternoon),  sat  down,  on  the  appellant's 
invitation,  to  a  sapper  provided  for  tb^m  by  the  mppd- 
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Kuu.  V   St.  Anne'8,  Westminsi'er. 


[Q.  B. 


laot  at  his  expense  in  one  of  the  rooms  of  the  appel- 
lant** inn.  During  and  after  supper  the  party  bad  spirits 
and  water  provided  for  them  hy  the  appellant  at  his 
exp«i!9e.  At  ten  minutes  past  eleven  o*clock  on  the 
some  evening  a  policeman  entered  the  appellant's  inn 
and  found  the  same  party  in  the  room,  and  on  the 
last  occmsloH  with  a  decanter  of  spirits  and  tumblers 
before  ihem.  On  each  occasion  the  appellant  told  the 
policeman  that  the  party  were  his,  the  appellant's, 
gnefits,  and  he  was  entertaining  them.  The  policeman 
on  this  caujted  the  above  information  to  be  laid  against 
the  appel.ant.  There  was  no  proof  that  the  appellant 
had  sold  any  spirits,  wine  or  beer,  or  allowed  any  cus- 
tomer to  enter  his  inn  after  eleven  o'clock  on  the 
evening  in  qu'stion.  The  only  persons  joining  the 
sapper  party  who  were  inmates  of  the  app  llant's  house 
were  the  appellant,  his  wife,  the  appellant^s  brother-in- 
law,  and  the  yomig  lady  visiting  the  appellant.  None 
of  the  other  persons  forming  the  party  were  travellers, 
or  inmates  of,  or  lodgers  in  the  appelLmt's  house  or 
premises. 

The  justices  stated  in  the  case  that  they  decided 
against  the  appellant,  and  convicted  him  for  the  alleged 
offence  in  the  penalty  of  AOs,  and  costs  ;  and  that  the 
grounds  of  their  dedsion  were,  thst  they  &  nsidered, 
under  the  statute  18  &  19  Met.  c.  118,  s.  2,  that  the 
appellant  was  not  entitled,  even  at  his  own  expense, 
to  suffer  beer  or  spirituous  liquors  to  be  drunk  or  con- 
smned  in  his  house  or  premises  by  persons  not  being 
travellers,  or  inmates  of  or  lodgers  in  his  house  or 
premises  after  the  hour  of  eleven  o'clock  in  the  after- 
noon of  any  Sunday. 

No  one  appeared  in  support  of  the  conviction. 
lUtymond  api>eared  for  the  appellant,,  and  contended 
that,  as  the  appellant  was  entertaining  his  friends  at 
his  own  expense,  he  was  not  within  the  terms  of  the 
AcL     (He  was  stopped  by  the  courL) 

CocKBUBN,  C.  J. — It  is  quite  unnecessary  to  argue 
this  esse  further.  The  conviction  cannot  by  any  pos- 
sibifiCj  be  wipported.  Here  is  a  publican  who  is  found 
on  a  Sunday  evening  entertaining  at  supper  a  few  of  his 
friends  who  had  been  attending  a  feast  in  the  neighbour- 
hood, and  at  the  supper  those  friends  had  some  spirits 
and  water.  The  justices  have  found,  as  a  fact  in  the 
case,  that  there  was  no  sale  of  spirits.  The  case  then  is 
xealiy  at  an  end ;  and  I  must  say  that  it  is  a  case  in 
which  there  was  not  the  slightest  shadow  of  a  pretence 
fw  such  a  conviction.  The  innkeeper  was  giving  a 
private  entertainment  to  his  own  guests,  which  he  had 
a  perfect  right  to  do. 
Hiix.  and  Blackbubn,  .JJ.  concurred. 

Conviction  qwuhed  wUh  costs. 


Saturtlay^  Jan,  21. 

Beg.  on  the  prosecution  of  The  Guardians  of 

BiRXiKOHAM  V,  St.  Anne's,  West.mix8ter. 

Pocr — SettUment  by  payment  of  rules  -^Rating  of  wife 
Kvitiff  apart  from  her  husband. 

The  pallet  P,  married  in  1825  at  M.,  and  he  and  his 
vifewentto  Uve  in  London^  where  they  lived  to, ether 
iUl  1833,  when  the  pauper  refusiny  to  support  his 
r(/%,  she  tfierit  back  to  her  mother's  a*  M,  and  lived 
with  her  till  her  death  in  1841.  From  that  time 
down  tt  the  present  she  resided  in  the  house  site  lived 
in  with  her  mother  (having  an  interest  in  it  under 
her  fatheads  will),  and  was  rated  for  it,  and  described 
m  CAe  rate-hooks  as  ''Mrs.  P.,"  or  '* Elizh.  P." 
About  fmr  months  in  1842  the  pauper  lived  with  his 
wife  at  if.,  when  he  went  away,  and  his  wife  never 
saw  him  down  to  the  present  time,  nor  did  he  return 
to  M. : 

Held,  that  the  pauper  did  not  acquire  a  settlement  in 
M.  by  payment  of  rates. 
Case  stated  upon  appeal  by  St  Anne's,  Westminster, 

to  tlie  Warwickshire  quarter  sessions,  against  an  order 

of  two  justices  of  the  burough  of  Birmingham  nnder  the 


16  &  17  Vict.  c.  97,  s.  97,  adjudging  the  settlement  of 
Alfred  John  Potter,  a  pauper  lunatic,  and  ordering  the 
parish  of  St  Anne's,  Westminster,  to  pay  to  the  parish 
of  Birmingham  certain  expenses  of  keeping  and  main- 
taining the  said  pauper  in  the  lunatic  asylum. 

The  pauper  was  about  sixty  years  of  age,  and  was 
settled  in  the  appellant  parish,  and  the  order  was 
properly  made  unless  the  pauper  gained  a  settlement 
by  rating  in  the  parish  of  Merthyr  Tydvil  by  reason  of 
the  f  Rowing  circumstances :  — 

He  was  married  (26th  April  1825)  at  the  parish 
church  of  Merthyr  Tydvil  to  Elizabeth,  the  daughter 
of  Jno.  and  Jane  Williams,  both  of  that  parish. 

Jno.  Williams  died  16th  July  1810,  leaving  his 
widow  and  two  daughters  him  surviving.  At  the  time 
of  his  death  he  was  seised  in  foe  of  two  houses  and  a 
close  in  the  said  parish.  By  his  will  he  devised  this 
estate  to  trustees,  upon  trust  to  permit  hb  wife  and 
two  daughters,  and  thdr  several  assigns,  to  receive  and 
take  rents,  issues  and  profits  thereof  respectively,  as 
tenants  in  common  during  the  life  of  the  wife,  and 
after  the  decease  of  the  wife  to  the  two  daughters  and 
their  heirs,  executors,  &c,  as  tenants  in  common.  Jane 
Williams,  the  widow,  died  in  1841. 

Immediittely  after  the  pauper's  marriage  in  1825  he 
and  his  wife  came  to  reside  in  London  and  lived  there 
till  1833,  when  the  pauper's  wife  left  him  in  conse- 
quence of  his  refusing  to  supix>rt  her.  She  then  went 
to  her  mother  at  Merthyr  Tydvil,  where  she  has  since 
resided,  supporting  herself  by  keeping  a  school,  with 
the  assistance  Khe  derived  f^m  her  interest  in  her 
father's  property.  With  the  exception  hereinafter 
stated  the  pauper  has  lived  entirely  away  from  his  wife. 
Jane  WUliams,  the  mother,  resided  in  and  was  rated 
for  one  of  the  houses  above  mentioned  until  her  death. 
From  her  death  np  to  the  present  time  the  pauper's 
wife  had  resided  in  the  same  hnuse,  except  from  the 
year  1852  to  the  year  1855,  during  which  period  she 
let  the  house  and  resided  herself  in  another  house  in 
Merthyr  TydviL  Since  the  mother's  death  the  rest  of 
the  property  devised  as  above  by  John  T^^^liams  has 
been  let  to  various  tenants,  and  the  rents  paid  to  the 
pauper's  wife. 

The  name  of  the  pauper's  wife  first  appeared  in  the 
rate-books  of  Merthyr  Tydvil  in  the  year  1842,  where 
she  is  assessed  for  the  house  above  mentioned,  in  whidi 
assessment  she  is  described  as  **  the  party  rated  "  and 
as  *^  the  owner,''  and  she  continued  to  be  rated  in  a 
similar  manner  for  the  same  property  down  to  the 
month  of  Nov.  1851.  There  was  then  a  break  during 
the  period  for  which  the  house  was  let  as  above  men- 
,  tioned.  From  the  termination  of  the  tenancy  to  the 
present  time  the  pauper's  wife  has  been  rated  as  before. 

In  the  above  rates  the  pauper's  wife  was  described 
invariably  either  as  '*  Mrs.  Potter  "  or  as  "  Elizabeth 
Potter."     She  paid  all  the  rates  herself. 

From  the  22nd  June  1842  to  the  22nd  Oct  in  the 
same  year,  the  pauper  lived  with  his  wife  at  Merthyr 
Tydvil,  during  which  period  he  signed  a  warrant  of 
distress  and  an  agreement  with  a  tenant,  but  never 
received  any  rent  or  at  any  time  otherwise  interfered 
with  the  above-mentioned  property. 

Siuce  Oct.  1842  the  pauper's  wife  has  never  seen 
him,  nor  has  he  ever  returned  to  Merthyr  Tydvil.  The 
pauper  was  never  dealt  with  or  recognised  by  the  parish 
officers  of  Merthyr  Tydvil  as  a  ratepayer. 

The  question  for  the  court  was,  whether  under  the 
above  circumstances  the  pauper  gained  a  settlement  by 
rating  in  the  parish  of  Merthyr  Tydvil  as  a  ratepayer. 
Macau'ay  (Spooner  with  him)  in  support  of  the 
order  of  sessions. 
Wills  contra. 

Authorities  cited : — iZ.  v.  Bramshaw,  Burr.  Set.  Cas. 
98;  JL  V.  Alton,  lb.  418  ;  IL  y.  Painswick,  Burr. 
475 ;  R.V.  Openshaw^  Ih.  522 ;  R.  v.  Llangammarch, 
2  T.  B.  628;  JR.  v.  Hechmondwihe,  2  Doug.  564 ;  R. 
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V.  Husthvmte,  21  L.  J.  189,  M.C. ;  A  v.  Bengetoot'thj 
3  £11.  &  B.  637  ;  R.  v.  Ringstead,  7  B.  &  C.  64 ;  stats. 
43  Eliz.  c  2 ;  13  &  14  Car.  2,  c.  12 ;  1  Jac  2,  c.  17, 
8.3;  3  Will.  &  M.C.  11,  8.3;  8&9\Vill.3,c30;  35 
Geo.  3,  c.  101,  s.  4. 

€k>CKBURN,  C.J.— I  am  of  opinion  tliat  the  order  of 
sesidons  should  be  confirmed.  From  a  Vf  ry  ea»  ly  pe- 
riod it  has  been  uniformly  held  that  in  order  to  estab- 
lish a  settlement  by  rating  to  the  relief  of  the  poor,  it 
is  necessary  to  show  that  it  was  the  intention  of  the 
parish  officers  to  rate  the  pauper  himself.  That  doo 
trine  was  founded  on  thiit,  that  the  parish  should  bav/ 
notice  of  the  pauperis  gaining  a  settlement  in  thr 
parish.  In  this  case  there  is  no  evidence  of  the  parish 
offic-^rs  ever  having  liad  any  intention  to  rate  the  pau- 
per himself.  The  only  case  in  which  the  view  of  law  I 
have  referred  to  is  not  at  quiesced  in,  is  R.  v.  St,  Mary- 
leb'tie,  15  QB.  399.  That  case,  however,  was  a  cieci- 
sion  on  a  priv.tte  Act  of  Parliam  nt,  which  provides 
speddQy  that  an  outgoing  tenant  shall  ite  liable  for 
the  rates  during  the  period  which  he  occupies,  and 
cannot  be  considered  as  overruling  the  previous  cases. 

Cromfton,  J. — I  am  of  the  same  opinion.  Upon 
the  authorities  we  are  bound  to  look  at  the  intention 
of  the  parish  officers  in  making  the  rate.  And  in  R. 
V.  flulme  4  Q.  B.  538,  it  was  argued  that  the  occu- 
pier as  tenant  gained  a  settlement  where  no  person  was 
named  in  the  rate  as  occupier,  if  the  parish  had  notice 
who  was  the  party  liable  to  be  rated,  by  receiving  thf 
rates  from  the  tenant ;  and  so  the  court  held,  con>ider- 
ing  that  the  intention  of  the  parish  officers  in  making  the 
rate  was  the  real  question.  So  in  A  v.  HusthwaiU 
the  court  considered  who  was  the  person  intended  to 
be  rated,  and  that  being  ascertained,  that  it  was  of  no 
consequence  leaving  his  name  out  of  the  rate  or  any 
thing  of  that  kind.  This  view  of  the  law  is  not  shaken 
by  what  fell  from  my  brother  Erie,  J.  in  A  v.  St, 
Mtsrtflebone,  which  turned  entirely  on  the  words  of  the 
private  Act  of  Parliament 

Orckr  of  setsions  confirmed. 

Tuadcof^  Jan.  31. 

Reg  v.  Yeomans. 

Duertion  qf  wife— Proof  of  marrwge— Refusal  hy 

justices  to  state  cate, 
A.  was  comndUed  hy  the  jwticesjor  deserting  his  wife 
and  family,     ft  appeared  that  they  had  been  known 
as  man  and  wife  for  twenty  years  ^  and  their  daughter  ^ 
aged  thirty-seven^  said  she  had  always  looked  upon 
them  as  mai-ried;  he  had  compromised  a  previous 
charge  of  tlie  same  nature  by  agreeing  to  pay  five 
shillings    a    week.    In  1858   A.  was  married  to 
another  woman,  was  charged  with  bigamy  and  dis- 
charged.     On  the  hearing  of  the  chargd  of  deser- 
tion, it  was  contended  that  there  was  no  proof  of 
the  defendant's  marriage;  it  was  then  proposed  to 
call  the  woman,  but  he  objected  to  this  on  the  ground 
that  her  evidence  fpns  nnt  admissible.       The  justicen 
committed  A.^  and  refused  to  grant  a  case  for  the 
opinion  of  this  court : 
Held,  that  they  had  well  determined. 

Welsby  showed  cause,  against  a  rule  calling  on  the 
justices  of  Chester  to  show  cause,  why  they  should 
not  state  and  sign  a  case.  Yeomans  was  charged 
before  the  justices  for  deserting  his  wife  and 
family,  and  was  committed  as  a  rogue  and  vaga- 
bond. Before  the  magistrates,  the  officer  gave 
evidence  that  he  had  known  the  accused  for  more  than 
twenty  years,  and  that  he  always  believed  that  he  was 
the  husband  of  the  deserted  woman ;  and  the  daugh- 
ter, aged  thirty-seven,  deposed  that  she  had  always 
regarded  her  father  and  mother  as  married,  and  that 
she  had  never  heard  a  whisper  to  the  contrary.  Yeo- 
mans and  his  wife  lived  together  for  twenty-seven 
years ;  he  had  left  her  for  ten  years.  He  had  been  simi- 
moned  before,  and  the  chav^  was  compromised  by  his 


agreeing  to  pay  bs,  a  week  for  their  support,  which  he 
did  for  some  time.  In  Dec  1858  he  was  married  to 
another  woman,  and  was  accused  of  bigamy,  from 
which  charge  he  was  dischaT|(cd  for  want  of  proof. 
On  the  hearing  of  the  present  charge  against  the  defendant, 
it  was  contended  on  his  behalf,  that  there  was  no  legal 
evidence  of  his  marriage  with  his  first  wife,  and 
the  prosecutor  then  proposed  to  call  her,  but  thia 
was  object"d  to  by  defendant,  on  the  ground  that  her 
evidence  was  not  admissible.  It  was  now  contended 
that  there  was  sufficient  evidence  of  the  marriage. 
The  charge  of  bigamy  is  the  only  casf  in  which  a  strict 
proof  of  miurriage  is  necessary.  [Cockburs,  C  J. — Do 
I  understand  you  to  say  that  deifendant  first  objects  to 
the  evidence  of  the  woman  being  taken  on  the  ground 
that  she  is  his  wife,  and  then  makes  this  application  on 
the  groimd  that  she  is  not  ?]     Yes,  that  is  so. 

Wheeler  contra. — The  defendant  was  charged  under 
a  highly  penal  statute.  The  issue  before  the  justices  was 
marriage  or  no  marriage,  and  this  court  will  not  pre- 
sume that  the  defendant  had  committed  bigamy.  There 
was  no  sufficient  proof  of  this  marriage,  and  tiie 
daughter's  evidence  refeiTed  to  her  always  looking 
upon  these  parties  as  her  father  and  mother,  not  as 
husband  and  wife.  [Cockburn,  C.  J. — The  severity 
of  the  punishment  inflicted  by  the  Legislature  does  not 
influence  the  question  of  what  is  evidence.]  Reg.  v. 
Symonetta,  I  Car.  &  Kir.  1 64  ;  Reg.  v .  Newton,  2 
Moo.  &  Rob.  were  cited.  [Gkompton,  J. — Those 
were  cases  of  bigamy.] 

Cockburn,  C.J. — I  think  this  rule  sliould  be  dis- 
charged. When  the  objection  was  taken  on  the  part  of 
the  defendant  before  the  magbtrates,  that  there  was  no 
proof  iif  his  marriage,  it  was  proposed  to  produce  the 
woman  herself,  but  that  was  objected  to,  and  the 
magistrates  were  left  to  deal  with  the  case  as  best  they 
might  on  the  evidence  already  adduced.  There  waa  evi- 
dence tliat  these  parties  had  lived  for  many  years  as 
man  and  wife;  and  besides  that,  there  was  the  evidence 
of  their  daughter.  Then,  on  the  other  side,  it  was  said 
that  he  had  married  another  woman;  and,  on  the  whole, 
we  must  consider  whether  there  was  not  evidence  to 
justify  the  jus:  ices  in  acting  as  they  did.  I  think  there 
was. 

WiGHTMAN,  J.  concurred. 

Cromptox,  J. — I  am  of  the  same  opinion.  I  think 
the  justices  would  have  done  wrong  if  they  had  stated  a 
case  ;  they  are  only  to  do  so  when  there  are  dbputed 
questions  of  law ;  here  the  question  is  one  of  fact 

Hill,  J.  concurred.  Rule  discharged. 
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Leech  (appellant)  v.  The  North  Staffordshire 
Railway  Company  (respondents). 

Railway  company — liability  to  repair  brvlges  over 
tum/dke-roadsS  tf  9  Vict.  c.  20,  «.  46 ;  10  ^  11 
VicL  c.  cviiL,  s.  61. 

The  46th  section  of  S  cf  9  VicL  c.  20  (^Railway 
Clauses  ConsoUdciion  Act  1845),  which  regidates  the 
erasing  of  or  interference  with  turnpike  or  other 
roads  by  railways,  provides  "  that  (except  where 
otherwise  provided  by  the  special  A  d^  such  brit^s 
with  the  immediate  approaches,  and  ah  other  neces- 
sary works  connected  therewith,  shall  be  executed, 
and  at  all  times  therec^fier  maintained  at  the  ear- 
p&ue  of  the  companyJ'^ 

The  10  cf  11  \'ict.  c.cmLs.  61,  authorising  the defiUi- 
dants  to  carry  their  Une  acrnss  the  turnpike-road 
leading  f-om  N.  to  L.,  provided  they  should  erect  a 
proper  and  sufficient  bridge^  and  then  so  much  of  the 
said  tumpike-rowl  as  shouidbe  broken  up  or  damaged 
for  the  purposes  of  M§  Act  should  ^  reinstated  qnd 
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made  good  wiih  the  same  materiah  as  ike  road  is 
mow  composed  ojy  and  the  fences  iit/ereof  wherever 
necessary^  reconstructed  and  put  into  complete  order 
hjf  the  company  and  kept  in  repair /or  the  space  qf 
twdve  calendar  mitfUhs  ajltr  the  making,  forming 
ami  con^ktmg  thereof: 
fleUf  ^st  (approving  the  decision  qf  the  L,  £,  in 
Dale  V.  North  Stafibrdshire  Railway  Company,  8  £. 
4'  B,  836),  that  the  obligation  imposed  on  the  company 
by  the  gmeral  Ad  extended  to  the  keeping  in  repair 
not  on^r  the  structure  of  the  bridge^  but  also  the  road 
over  cmd  under  and  approaches  to    it,    and  the 
metitUing  of  these  roads. 
Secondly  (jter  Pollock,  C.B,  and  Watson,  B.,  Martin^ 
B,  dissentfente\  that  thit  obligation  vms  not  limited 
by  the  special  Act ;  that  the  twelve  months^  limitation 
contained  in  that  extended  only  to  tlte  repair  oj  th"se 
portions  of  the  old  road  which  were  broken  up  and 
damaged  at  the  points  of  junction  with  the  new  road. 
This  was  an  appeal  under  the  20  &  2 1  Vict.  c.  43, 
against  an  order  ot  justices  disniis^dng  a  summons  on 
an  information  against  the  respondents  for  the  non- 
repair of  the  approadies  to  and  the  road  over  a  bridge 
in  the  parish  of  Stoke-upon-Trent,  in  the  oonnty  of 
Stafford. 

The  case  stated  that  under  the  provisions  of  their  two 
special  Acts,  called  the  North  Staffordshire  Railway 
Acts  1846  and  1847,  with  which  were  incorporated  the 
Railway  Clauses  and  the  Lands  Clauses  Consolidation 
Act  1845,  the  North  Staffordshire  Railway  Company 
(incorporated  by  the  first  special  Act)  formed  several 
railwaya,  which  in  the  course  of  their  line  crossed 
several  turnpike-roads,  and  some  of  such  roads  were 
carried  under  and  some  over  the  railway.  One  of  such 
roads  was  the  Newcastle-under-Lyne  and  Leek  turn- 
pike-road, which  prior  to  the  formation  of  the  railway 
was  wholly  repairable  and  repaired  by  the  trustees  of 
the  road.  This  road  was  carried  over  the  railway  by 
means  ci  a  bridge,  which  with  its  approaches  was  the 
subject  of  a  speoal  provision  embodied  in  the  24th  sec- 
tion of  the  Act  of  1846,  and  the  same  provisions  were 
repeated  in  the  61tft  section  of  the  North  Staffordshire 
BaOway  Act  1847. 

The  company  erected  the  bridge  and  constructed  the 
embankment  which  formed  the  approaches,  together 
with  the  fences,  as  required  by  the  special  Acts  above 
referred  to,  and  properly  formed  and  put  the  road  over 
tiie  bridge  and  slopes  into  a  fit  state  for  use,  and  it  wivs 
duly  restored  to  as  g>  lod  a  condition  as  the  same  was  in  at 
the  time  when  it  was  first  interfered  with  by  the  company, 
or  as  near  thereto  as  the  circumstances  admitted.  The 
company  also  maintained  the  road  across  the  bridge  and 
slopes  in  a  proper  state  of  repair  for  the  space  of  twelve 
calendar  months  from  the  completion  thereof,  but  have 
not  since  repaired  the  same,  although  they  have  con- 
tinued to  maintain  and  still  maintain  the  structure  of 
the  bridge  and  the  earthwork  and  embankments  form- 
ing the  approaches  to,  also  the  fences  both  of  the 
bridge  itself  and  of  such  approaches,  all  of  which  (ex- 
cept the  mere  roadway)  are  iu  a  proper  and  sufficient 
state. 

Since  the  expiration  of  the  said  period  of  twelve 
calendar  months  frum  the  completion  of  the  bridge  and 
works,  the  road  over  the  bridge  and  its  approaches  have 
not  been  repaired,  and  such  road,  by  reason  of  the  ordi- 
nary wear  and  tear  of  the  public  traffic  over  and  along 
the  same,  requires  to  be  remetalled  and  repaired 
throughout  the  entire  extent  of  the  bridge  and  its 
approAcbefl. 

On  the  26th  Feb.  last  the  trustees  of  the  road 
caused  a  notice  (set  out  in  the  case)  to  be  served  on 
the  railway  company,  stating  that  the  approaches  to 
and  the  road  over  the  bridge  were  out  of  repair,  and 
that  unless  the  same  were  put  into  complete  repair  in 
the  mean  time,  an  application  would  be  made  on  the 
14th  March  to  two  justices  of  the  county  of  Stafford 


for  an  order  directing  them  to  put  the  same  in  complete 
repair. 

llie  company  having  disregarded  the  notice,  the  soli- 
citor of  the  trustees  attended  before  the  ma^trates 
sitting  at  Hanley,  and  no  one  appearing  for  the  com- 
pany, an  ex  parte  order  (set  out  in  the  case)  was  made 
and  served  on  them,  imder  the  hands  and  seals  of  the 
justices,  which,  after  reciting  the  complaint  and  appli- 
cation and  hearing,  '*  adjudged  and  ordered  the  com- 
pany, on  or  before  the  11th  day  of  April  next,  to  put 
the  said  approaches  to  the  rood  over  the  sold  bridge 
into  complete  repair,"  and  also  to  priy  the  costs. 

This  oi*der  not  having  been  complied  with,  a  sum- 
mons was  issued,  at  the  instance  of  the  present  appel- 
lant, the  surveyor  to  the  trustees,  commanding  the  de- 
fendants to  appear  on  the  20th  June  to  answer  the 
complaint  for  having  unlawfully  and  wilfully  neglected 
to  obey  the  order  of  the  14th  March. 

On  the  hearing  of  this  summons  it  was  objected  on 
the  part  of  the  railway  company  that  the  order  of  the 
14th  March  was  bad,  inasmuch  as  the  company  were 
not  liable  to  repair  the  road  over  the  bridge  or  the 
slopes,  and  the  justices  adopting  this  view  of  the  case, 
dismissed  the  summons,  subject  to.  the  opinion  of  the 
court  on  a  case.  ^ 

The  questions  stated  for  the  opinion  of  the  court 
were-  Ist.  Whether  under  the  provisions  of  the  Rail- 
way Clauses  Consolidation  Act  1845,  the  company 
would  (without  reference  to  the  61st  section  of  the 
special  Act  1847)  be  liable  to  repair  the  roadway  over 
the  before-mentioned  bridge  and  slopes.  2nd.  Whether, 
if  they  would  have  been  so  hable,  their  liability  is  restricted 
by  the  61st  section  of  the  special  Act  1847,  to  the  period 
of  twelve  months  from  the  construction  of  the  bridge 
and  works  therein  specified. 

BovUl^  Q.C.  (with  him  Scotland)  for  the  appellant. 
— Aa  to  the  liability  of  the  respondents  under  the 
general  Act,  it  has  already  been  decided  by  the  Court 
of  Q.  B.  in  a  former  case  against  them  (Dale  v.  The 
North  Staffordshire  Railway  Company,  8  E.  &  B.  836), 
in  reference  to  another  bridge  in  this  same  rood,  that 
the  general  obligation  to  repair  extended  not  only  to 
the  structure  of  the  bridge  and  approaches,  but  to  the 
metalling  of  the  road  in  both.  By  the  generil  principle 
of  law,  whoever  is  entitled  or  bound  to  make  a  bridge  is 
bound  to  restore  and  maintain  the  approaches,  if  they 
are  part  of  a  pubUo  highway.  By  the  Statute  of 
Bridges,  22  Hen.  8,  c  5,  s.  9,  whoever  b  bound  to  repair 
a  bridge  is  bound  to  repair  the  approaches.  The  pro- 
vision of  the  Highway  Act  5  &  6  Will.  4,  does  not  apply 
here.  The  only  question  that  can  be  raised  is  as  to  tlie 
operation  of  the  special  Act.  Sect.  4  incorporates  the 
general  Act,  except  so  for  as  its  provisions  are  modified 
by  or  inconsistent  with  those  of  the  special  Act.  The 
61st  section  provides  for  the  erection  of  the  bridge, 
which  is  the  subject  of  this  appeal :  it  provides,  ^*  Thut 
where  the  railway  is  proposed  to  cross  the  turnpike- 
road  leading  from  Newcastle-under-Lyne  to  I^eek,  at  a 
place  in  the  parish  of  Stoke-npon-Trent,  near  to 
Etruriarbridge,  the  company  shall  erect  a  proper  and 
sufficient  bridge,  constructed  of  brick,  stone,  iron  or 
other  material,  so  as  to  carry  the  said  tumpike-roud 
over  and  across  the  railway,  such  bridge  also  to  be  con- 
structed with  parapet  w^alls  of  brick,  stone,  or  other 
material  of  five  feet  in  height,  and  of  the  dear  and 
open  width  of  thirty-three  feet  at  the  least  between 
such  parapet,  and  that  the  said  turnpike-road  shall  be 
made  and  altered  at  the  expense  of  the  company  on 
both  sides  of  such  bridge,  so  that  the  surface  of 
the  turnpike-road  shall  have,  when  completed, 
one  uniform  inclination  on  both  sides,  not  exceeding 
one  in  thirty,  and  that  so  much  of  the  said  turnpike- 
road  as  shall  be  broken  up  and  damaged  for  the  pur- 
poses of  this  Act  shall  be  zeinstated  and  made  good 
with  the  same  materials  as  the  road  is  now  composed  of, 
and  the  fences  thereof,  wherever  necessary,  reconstructed 
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and  put  into  complete  onler  by  the  company,  and  kept 
in  repair  for  the  space  of  twelve  calendar  months  after 
the  making,  forming  and  completing  thereof;  nnd  the 
company  shall  also  at  their  own  expenne  make  and  at 
all  times  keep  in  repair  good  and  anfHcient  drains  or 
culverts  for  the  purpose  of  such  extra  draining  of  the 
Biud  road  as  shall  be  occasioned  by  such  alteration  as 
aforesaid :  and  fiuthcr,  that  all  the  works  afuresaid  in 
reference  to  the  said  turnpike-road,  and  the  bridge, 
walls  and  fences  aforesaid,  shall  be  done  and  executed 
to  the  satisfaction  of  the  trustees  of  the  Miid  tnmpike- 
road,  or  of  the  surveyors  or  other  persons  authorised 
by  the  aaid  trustees  to  act  in  their  behalf  in  the 
prenuses."  The  words  *^  after  the  making,  forming 
and  completing  thereof,"  do  not  apply  to  the  new  road, 
but  only  to  that  portion  of  the  old  which  is  "  broken 
up  and  damaged,"  and  afterwards  reinstated ;  that  is  to 
say,  the  portion  at  the  junction  with  the  new,  or  any 
portion  which  may  be  broken  in  constructing  a  tem- 
porary passage  while  the  bridge  is  being  built.  The 
liability  to  repair  the  new  road,  cast  on  the  company  by 
the  general  Act,  as  explained  in  DaWi  case.,  h  not  at 
all  interfered  with.  [Pollock,  C.B.— The  twelve 
months'  limitation  applies  only  to  what  is  reinstated ; 
tffe  new  road  is  not  reinstated] 

Davis  (with  him  Li/fA,  Q.C.)  for  Uie  re.<;pondents. — 
Considering  the  rights  of  the  parties  irrespective  of  the 
statutes,  if  the  company  restored  the  road  ns  nearly  as 
possible  to  its  former  state,  they  would  do  all  that  the 
equity    between    them    and    the    trustees     required. 
[Martin,  B. — The  only  question  is  as  to  the  operation 
of  the  61st  section  of  the  special  Act.]  The.')6th  itection 
of  the  general  Act  applies  in  cases  where  the  railway 
interferes  with  any  road :  it  prondcs,  "  If  the  mad  so 
interfered  with  can  be  restored  compatibly  with  the  for- 
mation and  u:se  of  the  railway,  the  sai  e  .sh<:ll  be  restf>nHl 
to  as  gO(»d  a  condition  aa  the  same  was  in  at  the  time 
it  was  interfered  with  by  the  company,   or  as   neai 
thereto  as  may  be ;  and  if  such  road  cannot  be  restored 
compatibly  with  the  formation  and  use  of  the  railway, 
the  company  shall  cause  a  new  and  substituted  road, 
or  some  other  sufficient  substituted  road,  to  be  put  into 
a  permanently  substantial  condition,  equally  convenient 
with  the  former  road,  or  as  near  thereto  as  circumstances 
will  allow,  and  the  former  road  shall  be  restored,  or  the 
sut)8titutcd  road  put  into  such  condition  as  aforesaid, 
as  the  ca  e  may  be,  within  the  following  periods  after 
the  tint  operation  on  the  former  road  fthall  have  com- 
menced," &C.     It  is  clear  the  Legislature  intended  to 
distinguish    between    roads    and    bridge.    Sect.   46 
regulates  the  duty  of  the  company  as  to  the  bridges ; 
they    must  at   all  timts    be    kept    in  re]iair:    that 
section  has  no  application  to  the  road.     The  following 
sections     apply     to     roads;     and     sect    56    limits 
the  obligation  to  restoring  the  road  as  near  as  may 
be  to  ita  former  state;    there    is   no   obligation  to 
maintain  it     [Martin,  B. — Wo  must  take  the  deci- 
sion   of  the   Q.  B.  in   Ifale  v.    The    Aai-th   Staf- 
/brdshire  RaUwaiy  Company  to  be  law,  and  it  decides 
the  46Ui  section  of  the  general  Act  applies  to  the  road 
over  the  biidge.]     That  is  only  a  decision  of  a  court  of 
concurrent  jurisdiction,  and  it  was  a  case  in  which 
there  could  be  no  appeal.     [Pollock,  C.B. — The  rule 
as  to  the  decision  of  a  court  of  concurrent  jnrisdiction 
is  this :  if  there  could  be  an  appeal,  we  are  bound  by 
the  decision  so  long  as  it  is  onappealed  against ;  but  if 
there  be  no  appeal,  we  are  not  bound  to  uphold  it, 
miless  it  was  right  in  law,  especially  if  it  be  ret  noviter 
in  judicium  vocttctJ]    The  case  was  decided  by  only 
two  judges,  and  is  contrary  to  the  bw  as  laid  down  in 
a  wcil-considered  judgment  of  the  same  court,  in  Jfeff. 
V.  The  Birmingham  and   Gloucester  Railway   Com- 
jHtny^  where  the  court  held  that  the  limiUtion  as  to  the 
width  of  the  bridge  to  be  ooni<tructed  did  not  apply  to 
the  road  up  to  it     By  the  General  Highway  Act, 
5  &  6  Will.  4,  c.  50,  8.  S5,  all  highways  leading  oyer  | 


I  new  bridges  ffaull   i>e  maint:dnpd  by  the  parties  who 
were  liable  to  maintain  the  road  before  the  bridge  wns 
built.     No  case  can  be  found  where  either  a  private 
indindnal  or  a  company  weic  held  bound  to  maintain 
more  than  the  structure  of  the  bridge,  where  a  road 
had  previously  existed ;  nil  caaes  of  indictment  in  the 
books  are  for  the  bridge  itself.     [Watson,  B.  referred 
to  Reg.  y.  The  South-Eattem  Railway  t  ompany^  20 
L.  J.  428,  Q.  B.]     The  Railway  Clauses  Act  is  divided 
into  different  heads :  sect  46  relates  only  to  bridges ; 
the  subsequent  sections  provide  for  the  case  of  roads, 
and  it  is  by  sect.  56  thia  case  is  regulated.     In  Dale  v. 
The  No'  th  Staffordshire  Railway  Company^  the  atten- 
tion of  the  court  was  not  called  to  sect  .'^6.     [W^at- 
son,  B. — Lord  Campbell  refers  to  it  in  his  judgment. 
Pollock,  C.B. — I  am  not  sure  that  the  two  decisions 
in  the  Q.  B.  are  at  ail   inconsistent]      Even  if  the 
general  Act  applies  to  the  jnmd  over  the  bridge,  the 
liability  of  the  company  is  limited  by  sect  61  to  the 
keeping  the  road  in  repair  for  twelve  months. 
Scotland  in  reply. 

Pollock,  C.B  — I  a:n  of  ofnnion  that  the  order 
dismissing  the  summons  was  wrong.     We  are  to  read 
the  46th  section  of  the  general  Act  with  the  spei  ial 
Act,  and  its  provisions  are  to  apply  except  so  fMr  as 
they  are  moditied  by  or  are  inconsistent  with  the  pro- 
visions of  the  spedal  Act.     We  must  therefore  take 
the  provisions  of  the  46th  section  and  apply  them  to  the 
6l8t  section  of  the  special  Act;  except  so  far  as  they 
are  modified  by  it.     The  46th  section  contains  a  series 
of  enactments.     It  says  that,  except  where  otherwiae 
provided  by  the  special  Act,  the  railway  shall  be  carried 
under  or  over  the  road  by  a  bridge  of  tS  e  height  and 
width  and  with  the  astent  and  descent  in  tliat  Act 
provided,  and  so  on  with  a  number  of  other  provisions. 
Where  any  of  these  are  consistent  with  the  spedal  Act, 
there  we  are   to  take  the  combined  provisions;    but 
where  the  special  Act  excludes  the  gen  ral  Act,  there 
the  general  Act  do(»s  not  apply — nor  where  tlie  i-pe  ial 
Act  makes  a  pn>visiun  inconsistent  with  the  genenil 
Act.  Then  sect.  61  conttiins  a  numi  er  of  provisi  ns.  It 
provides  that  the  co:i>pcny  shall  erect  a  proper  and 
sufficient  bridge  to  cany  the  road  over  the  railway, 
thereby  controlling  the  option  given  to  the  company 
by  the  general  Act  of  carrying  the  road  under  or  over 
the  railwMy.     It  then  makes  a    provision  as    to  the 
pant  pot  wtUls  on  the  bridge,  leaving  the  parapet  wmIIscd 
the  ascent  and  de^toent  tn  be  constructed  in  accordance 
with  the  general  Act  It  then  provides  that  ihc  bridge  is 
to  be  of  the  clear  «)pen  width  of  thirty- three  feet  between 
the  pnnipet  walls,  so  far  differing  from  the  general  Act, 
which  provides  for    thirty-five  feet;  but  it  mvL»t  be 
admitted  this   mere  interference  with  the  width  does 
not  control  any  other  provisions  of  the  46th  section  of 
the  general  Act.     It  then  provides  that  the  turnpike- 
road  shrill  be  made  and  altered  at  the  expens^e  of  the 
company  on  both  sides  of  such  bridge,  so  that  the  sur- 
face of  the  turnpike-road  shall  have  when  completed 
one  uniform  inclination  on  both  sides  not  exceeding  one 
in  thirty ;  that  is  in  accordance  with  the  general  Act, 
which    provides    that   the   approaches    to    a    bridge 
taking  a  tumpikc-road  over  the  railway  shall  have 
that  rate  of  ascent  and  de»oent     We  now  come  to  the 
only  provision  as  to  repair.     It  is  to  be  obser\'ed  that 
the  46th  section   of  the  general  Act  provides  "  such 
bridge,  with  the  immediate  approaches  and  all  other 
necessary  works  connected  therewith,  shall  be  executed, 
and     at    all    times   thereafter    maintained    at    the 
expense  of  the  company."     That  is  a  distinct  provision 
which  binds  the  company,  unless  it  is  repealed  by  the 
61st  section  of  the  special  Act     The  proviso  then  is, 
"  BO  much  of  the  said  turnpike-road  as  shall  be  taken 
up  or  damaged  for  the  purposes  of  this  Act  shall  be 
reinstated  and  made  good  with  the  same  materiab  as 
the  road  is  now  composed  of,  and  the  fences  thereof, 
wherever  necessary,  reoonstmcted  and  put  into  complete 
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order  by  the  eompany,  and  kept  in  repair  for  the  space 
(^  twelve  calendar  months  after  the  making,  forming 
and  completing  thereof."  The  section  had  already 
provided  that  the  said  tompike-road  shonld  be  made 
and  altered  at  the  expense  of  the  company;  what 
then  is  the  meaning  of  these  words,  '*  so  much  as  is 
taken  up  or  damagmi  ?**  It  appears  to  me,  that  to  give 
effect  to  this  provision,  we  must  take  it  to  mean  some 
part  of  the  actual  existing  turnpike-road  wliich  remains 
after  the  railway  has  been  constructed,  and  which 
existed  before  it  was  commenced.  The  road  on  the 
bridge  did  not  exist  before,  nor  can  it  be  said  to  have 
been  broken  np  or  damaged.  The  place  where  the  railway 
actually  crosses  the  old  road  is  broken  np  and  damaged, 
but  that  cannot  be  restored  or  reconstructed.  Again, 
the  danae  provides  that  the  fences  are  to  be  recon- 
•tnicted ;  that  can  on  y  mean  fences  which  existed 
before,  and  which  are  to  be  reconstructed  hi  the  stune 
{dace ;  and  this  provision  seems  to  me  to  apply  only  to 
the  place  where  the  two  roads  meet,  where  the  new  one 
joins  the  old.  Portions  of  the  latter  must  be  broken 
and  damaged  at  each  end  for  the  purpose  of  forming 
the  junction  ;  and  the  proviso  seems  to  me  to  say  that 
•0  much  of  the  old  road  as  is  disturbed  or  broken  or 
dsmaginl,  where  it  is  necessary  to  make  a  breach  for 
the  purpose  of  joining  on  the  road  made  by  the  com- 
pany to  the  old  road,  shall  be  reinstated  and  made 
good,  and  the  fences  rec>instructed  and  put  into  com- 
plete order,  and  all  this  part  k«'pt  in  repaur  by  the  com- 
pany for  twelve  months.  The  proviso  then  leaves 
■ntonched  the  obligation  as  to  the  road  over  the  bridge 
and  the  approaches  under  the  46th  section.  I  entirely 
eoncur  in  the  meaning  put  on  that  clause  by  the  Court 
ef  Q.  B. ;  it  is  in  entire  accordance  with  the  proper 
eottstmction  of  the  Act,  and  by  that  the  company  are 
bound  at  all  times  to  keep  that  portion  of  the  road  in 
repair.  I  think,  therefore,  the  first  question  should  be 
answered  in  the  afSrmative,  and  the  second  in  the  nega- 
tive, which  will  be  a  judgment  for  the  appellant. 

Mabtin,  B. — I  am  of  opmion  that  the  two  questions 
submitted  to  us  should  be  answered  in  the  affirmative.  As 
to  the  first,  it  turns  on  the  construction  of  the  46th  sec- 
tion of  the   Railway  Clauses  Consolidation  Act.     I 
think  that  the  exception  at  the  beginning  of  the  clause, 
**  except  where  otherwise  provided  by  the  special  Act,'' 
•verrides  all  the  provisoes  in  the  clauses,  and  we  must 
lead  the  latter  one  as  if  saying,  **  such  bridge  and  the 
immediate  approaches,  and  all  other  necessary  works 
connected  therewith,  shall  (except  it  be  otherwise  pro- 
vided by  the  special  Act)  be  executed,  and  at  all  times 
thereafter  maintained  at  the  expense  of  the  company." 
We  most  therefore  in  every  case  look  to  the  pronsions 
of  the  special  Act.     The  general  proviso  u  an  express 
enactment  that  the  bridge  and  its  approaches  shall  at  all 
times  be  maintained  by  the  company.     If  I  had  now 
to  pnt  a  construction  on  the  meaning  of  these  words 
for  the  first  time,  my  decision  would  be  in  entire  con- 
formity with  that  of  the  Q.  B.,  and  I  entirely  agree 
with    them.      Assuming,  however,  that  construction 
of  clause  46  of  the   general   Act  to  be  right,  I  still 
think  the  second  question  here  ought  also  to  be  answered 
in  the  affirmative.   The  question  is,  whether  that  general 
liability  is  restricted  by  the  6 1  st  section  of  the  special  Act 
I  think  it  is;  and  ri  the  matter  rested  with  me   I 
should  decide  it ;  and  I  think  that  by  doing  so  I  should 
put  a  most  convenient  eonstmction  on  the  Act.     The 
trustees  of  the  road  have  thought  fit  to  get  a  long  sec- 
tion inserted  with  regard  to  this  bridge  (I  have  no  doubt 
the  clause    s  theirs  and   not  that  of  the  company), 
reimlating  the  mode  of  constructing  it,  and  applying  so 
much  of  the  general  Act  as  they  thought  ought  to  be 
applied  to  the  case.      It  seems  to  me  to  be  a  most 
convenient  omstruction,  and  a  sensible  and  reasonable 
mode  of  dealing  with  such  a  case  to  hold,  that  if  per- 
sons think  fit  to  come  to  the  L^slatnre  and  make 
some  special  demand,  we  ought  to  hold  that  they  in- 
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dude  in  it  all  they  think  right  to  ask  for,  and  we  must 
uot  try  and  spell  out  these  provisions  by  reference  to 
other  Acts.  That  seems  a  convenient  course,  especially 
when  the  Act  to  be  carried  out  gives  a  dear  sense  and 
meaning,  and  there  is  no  necesiiity  for  going  out  of  it 
to  find  the  meaning  of  the  patties  to  the  contract.  If 
there  was  a  special  reference  to  the  other  Act,  of  course 
it  would  be  different;  but  here  there  is  nothing  of  the 
kind.  The  enactment  deals  with  everything  connected 
with  this  bridge  that  the  trustees  thought  fit  to  deal 
with  :  it  provides  that  the  road  shall  be  taken  over  the 
railway  by  a  bridge ;  that  the  bridge  shall  be  con- 
structed of  oerhun  materials,  of  a  certain  width,  and 
with  the  road  of  a  certain  inclination ;  then  comes  the 
proviso  now  in  quebtion,  and  I  cannot  think  it  was 
intended  to  bear  the  construction  put  on  it  by  the  court. 
I  du  not  think  that,  on  the  fair  and  ordinary  construc- 
tion of  it,  the  words  "  so  much  of  the  said  turnpike- 
road  as  shall  be  broken  up  or  damaged "  can  be  con- 
fined to  the  mere  points  where  the  ascent  or  descent  of 
the  new  joins  the  old  road.  The  next  provision  is,  that 
the  company  shall  at  all  times  keep  in  repair  the 
culverts.  On  the  whole,  I  think  this  clause  was  in- 
tended to  express  all  the  requirements  of  the  tnuitees. 
When  thf  y  wished  to  have  the  benefit  of  the  provisions 
uf  the  general  Act,  they  re-enacted  them  expressly ; 
they  got  this  Act  fur  their  own  purposes,  and  I  do  not 
think  that  they  require  any  aid  from  the  general  Act. 
I  therefore  think  the  liability  imposed  on  Uie  company 
is  limited  by  this  section,  and  that  the  second  question 
also  ou^ht  to  be  answered  in  the  afiirmative. 

Watson,  B. — I  comur  with  the  rest  of  the  court  as 
to  the  first  question.  As  to  the  second  I  agree  with 
my  Loid  Chief  Baron,  that  the  6lbt  section  of  the 
spedal  Act  does  not  extend  to  prevent  the  operation  of 
the  46th  section  of  the  general  Act.  Looking  to  the 
46th  section  I  think  the  general  exception," except  when 
otherwise  provided  by  the  special  Act,"  docs  not  mean 
to  exdude  that  Act,  when  there  is  any  special  provision 
at  all  as  to  a  bridge ;  but  that  that  single  provision  hi  the 
general  Act  shall  apply  unless  it  be  expressly  excluded.. 
The  general  Act  says  the  bridge  and  the  slopt^s  are  to 
be  repaired  by  the  company :  is  there  anything  hi  the 
spedal  Act  to  restrict  that  obligation?  The  proviso 
refers  to  so  much  of  the  road  as  shall  have  been  broken 
np :  can  it  be  8<tid  that  the  new  road  over  the  bridge 
was  broken  up  ?  We  must  give  some  meaning  to  the 
words :  this  is  a  proviso  imposmg  something  on  the 
company,  j9/tt«  the  obligation  under  the  general  Act. 
As  to  ti) at  I  entirely  agree  with  the  judgment  of  the 
Court  of  Q.  B.  Judgment  fur  the  appvUant,, 


Monday  J  Jan.  16. 
Gouoii  r.  Hardmak. 

Birkenhead  Improvement  Acta— CommiMsioner  acting, 
without  qualification — Penalty —  Two  AcU  to  be 
construed  together. 

The  %th  section  of  the  Act  3  ^4  Will  4,  c.  IxvOL 
{the  Birktnhead  ImproveTnent  Act)  provided  that  no 
person  should  be  cnpable  of  acting  as  a  commissioner 
for  the  purpose  of  that  Act  except  qualifed  as 
therein  provided.  Sect.  10  imposed  a  peuafty  on 
any  person  who  should  act  a*  commisioner  wUhout 
bting  qualified  as  aforesaid.  The  1st  section  of 
Act  1  ^2  V'lc^  c.  xxxiii..,  amending  the  fornur  Act, 
repealed  so  much  of  the  former  Act  as  related  to 
the  appointment  of  commissioners^  and  to  their  num- 
ber^ mode  of  election  and  qualificaHon.  Sect.  2, 
tifier  regulating  the  number  of  the  nexo  commiseion- 
erSj  and  tramftrring  to  them  the  powers  of  the 
former  commissionerSy  provided  that  "  all  provisions 
in  the  former  Act  contained  in  reference  to  the 
commissioners  thereby  appointed  should  be  held  to 
apply  to  the  commissioners  appointed  under  that  Ad 
and  other  Acts  in  the  same  manner  as  if  the  same 
were  re-enacted  and  repented  m  that  Act,  except  so 
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Jar  a*  the  same  were  repealed  by  or  were  incomist- 
enf  with  iU  provlsiottSy  and  the  two  Acts  aho'dd  be 
read  at  oif  Act"  Sect.  7  provided  for  a  neio  quali- 
fication^ hut  there  was  no  specific  re-enactnunt  of 
the  p-nalty : 
Held,  that  the  \Oth  section  of  the  former  Act  was  still 
in  force  and  thttt  a  person  acting  as  commissioner 
w'UhoiU  being  duly  qualified  (as  providfd  in  the 
amending  Act)  was  subject  to  the  penalty  of  60/. 
thereby  imposed. 

This  waa  a  demarrer  to  a  declaration  claiming  a 
penalty  of  50/.,  in  consequence  of  defendant  having 
acted  as  a  commissioner  for  the  town  of  Birkenhead 
without  being  duly  qualified  under  the  statutes  in  that 
l>ehalf. 

The  dedanition,  after  ^t1ting  that  bv  the  Act  3  &  4 
Will.  4,  c.  Ixviii.  certain  persons  therein  named  were 
appointed  commissioners  to  ciury  the  Act  into  execu- 
tion, and  that  by  the  2nd  section  (which  was  set  out) 
it  was  enacted  that  no  person  should  be  capable  of 
acting  as  a  commissioner  in  the  execution  of  that  Act 
unless  qualified  as  therein  stated,  alleged  that  it  was 
in  and  by  the  10th  section  of  the  said  Act,  also 
enacted  that  if  any  person  should  act  as  a  com- 
missioner without  being  duly  qualified  as  aforesaid,  he 
should,  for  such  offence,  forfeit  and  pay  the  sum  of  50/., 
to  be  recovered  with  full  costs  of  suit  in  any  of  her 
Majesty*B  Conrts  of  Record  in  Westminster  by  any 
person  who  should  sue  fur  the  same  by  action  of  debt, 
or  on  the  case,  or  by  bUl,  suit  or  information,  wherein 
no  essoign  wherein,  &c  .  .  .  and  every  person  so  sued 
or  prosecuted  should  prove  that  he  was  at  the  time  of 
acting  qualified  as  aforesaid,  or  otherwise  should  pay  the 
penalty  without  any  other  proof  or  evidence  being  given 
on  the  part  of  the  plaintiflfor  prosecutor  other  than  that 
such  person  had  acted  as  a  commissioner  in  the  execu- 
tion of  that  Act;  and  whereas,  by  another  Act 
passed  in  the  first  year  of  the  reign  of  her  present 
Majesty,  being  an  Act  to  amend  the  before- 
mentioned  Act  so  passed  in  the  said  third  year  of  his 
late  Majesty  King  W^illiam  the  Fourth,  after  enacting 
that  so  much  of  the  said  hereinbefore-mentioned  Act 
•8  related  to  the  appointment  of  the  commissioners 
therein  named,  and  to  the  number  and  mode  of  elec- 
tien  and  qualification  of  commissioners  to  be  thereafter 
appointed  should  be  the  same,  was  thereby  repealed ; 
and  it  was  in  and  by  the  2nd  section  of  the  said  Act  of 
the  1  Vict,  enacted,  that  there  should  be  twenty-four  com- 
missioners, for,  &c.,  .  .  .  *^  and  all  the  powers,  duties 
and  authorities  of  the  commissioners-  in  the  said  there- 
inbefore recited  Act  mentioned  should  be  vested  in  and 
exercised  by  the  commissioners  to  be  appointed  under 
and  by  virtue  of  that  Act,  as  fully  and  as  effectually 
to  all  intents  and  purposes,  and  all  provisions  in  the 
said  thereinbefore-mentioned  Act  contained  in  reference 
to  the  eommissioners  thereby  appointed  should  be  held 
to  apply  to  the  commissioners  to  be  appointed  nnder 
that  Act  and  the  Acts  of  such  last-mentioned  commis- 
sioners, in  the  same  manner  as  if  the  same  were  re- 
enacted  and  repeated  in  that  Act  (except  so  far  as  the 
same  were  repealed  by  or  are  inconsistent  with  the 
provisions  of  this  Act  or  any  general  public  Act)  and 
the  said  hereinbefore-mentioned  Act  and  that  Act 
should  be  construed  together  as  one  Act."  Sett.  7, 
establishing  a  new  qualification,  was  then  set  out,  as 
were  also  certain  provisions  of  another  amending 
Act,  9  &  10  Vict  c  xxviii. 

Averment,  that  after  the  pnxsing  of  the  said 
Acts,  and  before  suit,  the  defendant  acted  as  com- 
missioner in  execution  of  ihe  Act  1  Vict.,  without 
being  duly  qualified,  &c.,  whereby  an  action  hath 
accrued  to  the  plaintiff  to  have,  &c,  the  said  sum 
of  50/.,  with  full  costs  of  suit ;  yet  the  defendant 
hath  made  default,  &;c. 
Demarrer  and  joinder. 
Msllish  in  support  of  the  demurrer. — It  i«  contended 


th  .t  the  clause  in  the  Act  3  &  4  Will.  4,  c  Ixviii.,  um- 
posing  the  penalty,  is  virtually  repealed,  and  therefore 
the  action  is  not  maintainable.  The  Act  1  &  2  Vict, 
c.  xxxiiL  repeals  the  f'rmer  Act,  so  far  os  it  relates  to 
the  election  of  the  commissioner ;  the  clause  iinpoaiD);  a 
penalty  is  one  which  comes  within  these  wonis ;  the 
other  provisoes  are  either  re-enacted  or  a  new  one  sub- 
stituted, but  there  is  no  re-enactment  of  the  clause  im- 
posii  g  the  penalty. 

Wt  Isby,  contra,  was  not  called  on. 

Ponx)CK,  G.B. — ^The  matter  seems  to  me  so  dear 
as  not  to  require  any  explanation.  The  meaning  of  tbe 
I^egislatnie  is  ])lain  to  the  meanest  capacity.  The  Act 
1  &  2  Vict,  provides,  that  it  and  the  former  Act  are  to 
be  read  as  one,  which  is  the  saire  as  if  the  clause  im- 
posing the  penalty  was  re-enacted  in  words  in  the 
second  Act.  Tlie  penalty  is  impo  ed  on  aU  persons 
acting  without  bemg  duly  qualified  as  aforesaid,  that 
is,  as  provided  for  by  the  amending  Act. 

Martin  and  Watson,  BB.  concurred. 

Junfymenifor  the  plaintiff. 


Wednesday  J  Jan,  25. 
Hunt  v.  Hibbs. 
Municipal  Corporation  Acts— Bwgess-Ust— Return  of 
by  overseers  on  the  ftrecise  day  fixed — Penalty  on 
neglect — Each  overseer  to  sign  and  return  the  proper 
burgess-list. 
An  overseer  neglected  to  sign  and  deliver  the  proper 
alphabetical  hurgess-Utt  to  the  town-clerk  until  aflrr 
the  \st  Sept,  1859,  contrary  to  <Ae  20  ^  21   VicL  c. 
50  (the  Municipai  Corporation  Amendment  Aci\ 
but  he  did  deliver  it  on  or  before  the  5th  Sept, 
1859,  as  required  by  ihe  b  ^  6    iVill,  4,   c.  76 
(the  Municipal  Corporation  Ad"),     In  <m  action  to 
recover  the  penalty  imposed  by  sect  48  for  the 
overseers  neglert : 
ffeldy    that  the  above    Acts    of  Parliament    to  be 
construed  as  one  Act  were  not  merely  directory ^  but 
peremptory ;  and  defendant^  as  such  overseer^  not 
having  duly  delivered  the  proper  aJphaheiical  Ust  of 
burgesses,  Os  required  by  these  Acts,  on  or  before  the 
1st  Sept.  1859,  was  Uable  for  the  amount  qf  ike 
penalty  imposed. 
All  the  overseers  mtui  sign  the  burgess-list. 

This  was  an  action  against  the  defendant,  he  being 
an  overseer  of  the  poor  of  the  parish  of  Weymooth, 
within  the  borough  of  Weymouth  and  Melcombe  Regis, 
for  not  properly  delivering  a  duly  signed  alphabetical 
libt  of  the  burgesses  of  that  borough  in  the  parish  to 
the  town  clerk  there,  on  or  before  the  IstSept  1859,  in 
pursuance  of  the  Municipal  Corporation  Acts,  whereby 
he  had  incnired  the  penalty  of  50/.  The  defendant 
pleaded  that  he  did,  on  or  before  the  5th  Sept.,  duly 
comply  in  all  respects  with  tbe  provisions  of  the  5  &  6 
Will.  4,  c  73  (the  Municipal  Corporation  Act),  by 
duly  making  out,  signing  and  delivering  such  list  as 
required  by  that  statute.  To  this  plea  the  plaintiff 
demurred  on  the  ground,  that  the  making  out,  signing 
and  delivering  of  the  list  by  the  defendant  after  the 
Ist  and  on  or  before  the  5th  Sept.  was  no  sufficient 
answer  to  the  offence  charged  in  the  declaration ;  for 
that  it  should  have  been  delivered  on  or  before  the  1st 
Sept.,  in  compliance  with  the  20  &  21  Vict.  c.  50. 

Tlie  declaration  alleged  that  after  the  5  &  6  Will  4, 
c  76  (the  Municipal  Corporation  Act)  and  the  20  & 
21  Vict,  c  50,  "  An  Act  to  amend  the  Acts  conoenung 
municipal  corporations  in  England,"  and  before  and  at 
the  time  of  the  neglect  and  refusal  hereinafter  men- 
tioned, to  wit,  on  or  before  the  1st  Sept.  1859,  the  de- 
fendant was  one  of  the  overseers  of  the  poor  of  the 
parish  of  Weymouth,  witliin  the  borough  of  Weymouth 
and  Melcombe  Regis,  and  before  and  on  the  said  1st 
Sept.  1859  there  were  divers  and  very  many  persons 
in  the  said  parish  duly  qualified  in  that  bdiidf  who 
then  were  entitled  to  be  enrolled  on  the  burgess-roll  of  th« 
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nid  borough  of  that  year,  according  to  the  provision  of 
the  slatat«3,  la  respect  of  property  witliin  the  said  parish. 
Avcnnefit,  that  it  was  the  duty  of  the  defendant,  aa 
such  overseer  of  the  poor  of  the  said  parish,  and  of  the 
orerseeRi  of  the  poor  of  the  said  parish,  on  or  before 
the  aaid  Ist  Sept  1859,  to  make  oat  an  alphabetieul 
list,  according  to  the  provisions  of  the  said  statutes,  of 
the  burgesses  of  the  said  borough  in  the  said  parish, 
that  b  to  say,  of  all  persons  who  should  be  entitled  to 
be  oiroUed  in  the  boigess-roll  of  the  said  borough  of 
thai  year,  according  to  the  provisions  of  the  statutes 
in  siich  case  made  and  provided,  in  respect  of  property 
within  the  >aid  parish,  and  that  the  defendant  as  sach 
o>versei*r  ought,  on  or  before  the  day  and  year  afure- 
said,  to  have  signed  such  bui^ess-list,  and  to  have  de- 
livered the  same  so  signed  to  the  town-clerk  of  the 
bofoogh  aforesaid.  Yet  that  the  defendant,  not 
r^arding  his  duty  in  that  behalf,  and  not  re- 
specting the  statates  in  such  case  made  and  pro- 
vided, did  not,  on  or  before  the  said  1st  Sept.  1859, 
moke  out  or  sign  or  deliver  to  the  town-clerk  of  the 
said  borough,  such  burgess  list  as  aforesaid,  but  tmlaw- 
taUj  n^lected  and  refiised  so  to  do,  contrary  to  the 
form  of  the  statutes  in  such  case  made  Mnd  provided, 
whereby  and  by  force  of  the  statutes  in  such  case  madu 
and  provided  the  defetidant  has  forfeited  for  his  said 
oilence  the  sum  of  50/.,  and  thereby  and  by  force  of 
the  statutes  in  such  case  made  and  provided  an  action 
hath  accrued  to  the  plaintiff,  who  sues  as  aforesaid,  to 
demand  and  have  of  and  from  the  defendant  the  said 
s&m  of  5Ctf.  so  forfeited  as  aforesaid.  And  the  plaintiff 
who  claims  as  aforesaid  claims  50'.  to  be  paid  and 
apportioned  in  manner  in  the  said  first-mentioned  Act 
ID  that  behalf  provid  -d. 

Pleas : — 1.  Not  guilty.  2.  That  sAcr  the  said  Ist 
Sept,  and  before  or  on  the  5th  of  the  same  month,  he 
the  said  defendant,  in  all  respects  in  compliance  with 
the  provisions  of  the  said  fint-mentioncd  at  tnte,  duly 
made  oat  and  signed  and  delivered  such  list  as  in  and 
hj  that  statute  is  required. 

Demurrer  to  the  second  plea,  that  the  making  out, 
signing  and  delivering  of  the  li^t  by  the  defendant 
after  the  1st  and  on  or  before  the  5th  Sept.  afforded 
no  answer  to  the  offence  charged  in  the  decl:U'ation. 

J/.  Smith,  Q.C.  {Turner  with  him),  in  support  of 
the  demurrer,  contended,  first,  that  the  15th  section 
of  the  5  &;  6  Will.  4,  c  76,  so  far  as  regarded  the  day 
and  time  on  which  overseers  of  a  parish  in  a  borough 
were  to  make  out,  sign  and  deliver  the  burgess-li&ts 
Utere  mentioned  was  virtually  repealed  by  the  7th 
section  of  the  20  &  21  Vict.  c.  50.  Secondly,  by  the 
7th  aeetion  of  the  20  &  21  Vict,  c  50,  the  burgess- 
Ust,  aooording  to  the  provisions  of  the  13th  section  of 
the  5  &  6  Will.  4,  c.  76,  was  required  to  be  made  out, 
signed  and  delivered  by  the  overseers  on  or  before  the 
Ist  Sept.  in  each  year,  instead  of  ou  the  5th  Sept., 
as  required  by  the  15th  sectiim  of  the  5  &  6  Will.  4, 
G.  76  ;  and  that  therefore  the  making  out,  signing  and 
delivering  the  burgess- lists,  as  alleged  in  the  scoud 
plea,  on  or  before  the  5th  Sept,  ui  compliance  with  the 

5  &  6  WilL  4,  c.  76,  afforded  no  answtn:  for  not  doing  so 
on  or  before  the  1st  Sept.,  as  required  by  the  7  th 
section  of  the  20  &  21  Vict  c.  50.  Thirdly,  by  the  8th 
aeetion  of  the  20  &  21  Vict.  c.  50,  that  Act  and 
the  5  &  6  Will.  4,  c  76,  were  to  be  construed  as  one 
Act ;  and  therefore  that  the  not  making  out  and  sign- 
ing and  delivering  the  burgess-list  on  or  before  the 
Ist  Sept  rendered  the  defendant  hable  to  the  penalty 
of  50/.  imposed  by  the  48th  section  of  the  5  &  6  Will.  4, 

6  76,  and  the  words  in  that  section,  **  list  as  aforesaid," 
must  be  eonstrueil  to  mean  the  burgess-Ust  referred  to 
in  the  15th  section  of  the  5  &  6  Will.  4,  c.  76,  as 
altered  by  the  7th  section  of  the  20  &  21  Vict,  c  50. 
Kinff  V.  BurrcUj  12  Ad.  &  £11  460,  was  referred  to, 
where  the  action  was  to  recover  the  penalty  like  this. 
TbedMiUratioa  stated  it  to  be  the  duty  of  the  defen- 


dant, as  overseer,  with  the  other  overseers,  to  make 
out  and  sign  an  alphabetical  list  of  burgesses  and  over- 
seers, that  defendant  unlawfully  neglected  and  refused 
to  make  out  or  sign  such  list  It  was  held,  on  motion 
in  arrest  of  judgment  after  verdict  for  plaintiff,  that  it 
was  unnecessary  to  show  that  the  others  (iid  not  sign 
such  list,  and  that  if  the  signature  of  a  majority 
w:is  a  ■*>igning  by  all,  then,  as  the  verdict  fonnd  that 
the  defendant  had  not  signed,  it  must  be  presumed 
that  the  majority  had  not  signed,  and  the  court  thought 
that  all  the  overseers  should  sign  the  buigess-list,  and 
that  an  overseer  neglecting  this  duty  incurred  the 
penalty  imposed  by  the  Act,  although  liis  neglect 
was  n^'ither  wilful  nor  corrupt 

Afacnamara  for  the  ilefendant — The  plea  is  good, 
or,  if  not,  the  declaration  is  bad.     The  court  will  U't 
hold  that  the  penalty  under  this  Act  attaches  except 
where  there  has  been  a  total  omission  on  the  part  of 
the  overseer  to  deliver  the  bnrgess-list  to  the  town- 
clerk;  the  provisions  of  these  statutes  as  to  time  are 
merely  directory  :    {Reg.  v.  Mayor  oj"  Rocftester^  27 
L.  J.  45,  Q.B. ;    and  in  error,  where  a  majority  of  the 
ju  iges  ufiirmed  that  judgment  of  the  court  below,  p.434.) 
[Martin,  B. — There  is  nothing  in  that  case  to  show 
that  the  ofiicer  there  would  not  have  been  liable  to  a 
penalty.     My  idea  is  that  the  action  was  given  to  com- 
pel the  parties  to  be  precise  and  pirticular  in  deliver- 
ing in  these  lists  within    proper    time.      Pollock, 
C.B.  —  What  is  the  definition  of  a  day  laid  down  as 
being  merely  durectory — not  peremptory  ?]     The  pen- 
alty is  not  imposed  in  those  direct  terms  tty  the  5  &  6 
Will.  4,  c  76,  s.  48 ;  the  words  "  as  aforesaid  "  may  be 
read  to  refer  tu  the  lists,  not  "  penalty,"  and  in  some 
cases  the  courts  have  looked  to  see  if  the  Act  be  direc- 
tory or  peremptory :    (A  v.  M-iyor  of  Norwich^  1  B. 
&  Ad.  310.)     [Pollock,  C.B. — No  doubt  the  ques- 
tion is,  whether  the  day  is  so  e&sential  as  to  render  the 
overseer  liable  if  the  proper  list  be  not  duly  delivered 
on  the  precise  day.]     As  the  clause  requiring  the  list 
to  be  an  alphabetical  list  is  a  penal  clause,  the  court 
would  not  hold  it  to  be  a  valid  objection  if  the  list  de- 
livered was  not  strictly  an  alphabetical  list.     It  would 
be  also  consistent  with  the  declaration  if  a  majority  of 
overseers  had  made  out  the  list,  although  not  signed 
by  the  defendant  The  case  of  King  v.  BurreU  was  be- 
fore the   16  &  17  Vict.  c.  79,  s.  14,  in   1853,  which 
provides  that  what  is  done  by  the  overseers  may  be 
lawfully  done  by  the  majority  of  them.     [Martin,  B. 
—  How  do  we  know  there  is  m-re  than  one?    Pol- 
lock,  C.B.  —  Are    not    chunhwardens    also    over- 
seers?]     Yes,   that  is  so.      Another  point  is,  that 
there  is  no  penalty  ^ven  by  tiie  second  Act,  20  & 
2 1  Vict  c.  50,  and  as  the  wrong  complained  of  is  under 
the    second    Act,    no  penalty  is    attached    to    this. 
The  penalty  mentioned  in  the  48th  section  of  the  5  &  6 
Will.  4,  c.  76,  for  the  omiraion  to  make  out,  sign  and 
tieliver  the  butgess-list  attaches,  if  at  all,  where  there 
has  been  a  total  omission,  and  not  when,  as  in  this 
case,  the  only  default  diarged  is  an  omission  to  do  so 
by  a  given  day.     It  is  adimitted  by  the  demurrer  that 
the  list  was  in  fact  made  out,  signed,  and  delivered  by 
the  time  required  by  the  said  fint-mentioned  statute, 
and  that  it  would  be  a  forced  construction  of  the  lat^r 
statute  to  hold  that  a  penalty  had  attached  under  the 
cireumstances  admitted  by  the  demurrer.     The  only 
precedent  of  a  decl-tration  upon  this  branch  of  the  statute 
alleges  that  the  defendant  did  not  at  the  given  dny, 
"or  at  any  time  before  or  since,"  comply  with  the 
statute.    The  penalty  at  all  events  attaches  only  in 
cases  of  wilful  refusal  or  neglect  to  comply  with  the 
provisions  of  the  statutes,  whereas  the  declaration  stu- 
diously avoit is  stating  that  the  omission  was  the  result 
of   wiifulness,   and  is  therefore   bad  in    substance; 
(onsistently    with    this    declaration     the     omission 
alleged  might  have  arisen  frem  impossibility,  ignorance, 
inabihty    or  inadvertence.    The  action  being  for  a 
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penalty,  the  declaration  ought  to  be  construed  strictly 
against  the  plaintifT,  and  ought  to  have  negatived  the 
existence  of  every  circumstance  exempting  the  defen- 
dant from  the  penalty,  and  at  all  events  ought  to  have 
shown  that  the  alleged  default  happened  without  any 
reasonable  cause  or  excuse.  Upon  this  declaration  the 
plaintiff  would  succeed  in  merely  proving  that  the  de- 
fendant did  not  make  out,  or  did  not  sign  ih\i  list,  and 
non  coiutai  but  that  he  was  physically  incapable  of 
doing  one  of  these  acts.  The  other  overseers  might,  for 
aoght  that  appears  to  the  contrary,  in  consequence  of 
incapability,  have  themselves  performed  all  the  requi- 
sites of  the  Act  of  Parliam'iit.  The  late  statute  did 
not  inflict  any  penalty  for  not  complying  with  its  pro- 
visions as  to  the  time  of  making,  signing  and  delivering 
the  lists,  and  it  is  not  pretended  that  the  penalty  under 
the  former  Act  has  been  incurred,  a  penalty  cannot 
be  imposed  except  by  express  terms,  and  there  are 
none  such  in  the  later  statute. 

Smith  in  reply. — Both  Acts  are  to  be  read  as  one, 
and  so  construed,  and  each  overseer  is  by  this  Act  di- 
rected to  do  what  is  required  by  the  words  of  the 
statutes.  The  judgment  of  Patteson,  J.  in  Kinff  v. 
Burreii  is  applicable.  The  court  have  already  answered 
all  the  other  objections  nused  by  the  other  side. 

Pollock,  C.B. — It  seems  that,  although  for  certain 
purposes  the  acts  may  not  have  been  done  on  the  right 
day,  and  the  courts  hold  the  time  specified  to  be  direc- 
tory, yet  that  does  not  prevent  the  penalty  from 
attaching.  The  words  "  as  aforesaid ''  have  reference 
to  the  preceding  terms  used,  and  require  the  list  of 
burgesses  to  bo  delivered  to  be  alphabetical,  and  de- 
livered on  the  prec'se  diiy  named.  It  may  be  a  ques- 
*  tion  of  fact,  supposing  one  or  two  very  slight  errors  had 
been  made,  or  mistake  crept  in,  in  some  immaterial 
respects,  whether  the  list  was  an  alphabetical  list 
within  the  meaning  t>f  the  Act,  and  was  not  sufficient. 
But  the  objection  made  in  this  case  to  the  declaration 
I  think  uufounded,  and  tho  plea  is  clearly  bad ;  our 
judgment  will  therefore  be  fur  the  plaintiff. 

Martin,  B. — I  am  of  the  same  opinion.  The  de 
daration  should  be  construed  as  if  on  the  15th  section 
of  the  5  &  6  Will  4,  c  76  ;  and  I  do  not  think  the  pro- 
visions made  requiring  the  lists  of  burgesses  to  be  de- 
livered to  the  town-derk  by  the  overseer  is  merely 
directory :  it  was  by  the  first  Act  required  to  be  done 
by  the  5th  Sept. ;  that  was  by  the  subsequent  Act  of 
Vict,  required  to  be  done  on  or  before  the  1st  Sept. ; 
and  the  object  was  to  require  those  things  to  be  done 
reguhirly  and  promptly,  and  in  case  of  neglect  in  com- 
plying wiih  the  provisions  of  the  Acts  of  Parliament,  a 
penalty  is  imposed  [the  learned  Baron  here  read  the 
Act].  It  is  quite  impossible,  in  my  opinion,  for  the 
Legislature  to  have  used  more  distinct  terms,  and  it  is 
of  the  utmost  importance  in  all  these  cas«>8  that 
the  requirements  of  these  Acts  of  Parliament 
should  be  complied  with.  [He  also  referred  to  iZ.  v. 
Majfor  o/Rtchester,  and  stated  that  case  ]  It  seems 
to  me  that  case  has  no  bearing  on  this ;  it  only  shows 
bow  strictly  we  ought  to  adhere  to  the  requirement*!  of 
the  Act  of  Parliament.  The  48th  section  of  the  6  &  7 
Will.  4,  c  76,  refers  to  "  such  lists  as  aforesaid,*'  and 
says,  unless  it  be  delivered  on  the  .'>th  Sept.,  the  over- 
seer shall  incur  the  pennlty,  that,  by  the  subsequent 
Act  of  the  20  &  21  Vict,  c  5v»,  is  altered  to  the 
Ist  Sept.  It  is  not  if  all  the  overseers  do  not,  but  if 
any  do  not,  and  each  is  therefore  liable.  I  think  the 
declaration  is  good  and  the  plea  bad. 

Channell,  B.— I  also  think  the  plea  is  bad  and 
declaration  good-  We  must  read  the  sections  of  I  he 
Acts  of  Parliament  together,  and  take  the  time  to  be 
the  1st  Sept  on  which  the  Usts  were  to  be  delivered, 
and  I  think  the  precise  time  mentioned  in  the  Acts 
is  to  be  strictly  regarded.  It  has  been  argued  on 
behalf  of  the  ddendant  as  if  the  time  should  be  con- 
sidored  as  directory  only ;  but  it  seems  to  me  that  this 


should  not  be.  I  think  the  time  should  be  pererop^ 
tory,  and  that  the  overseers  should  sign  and  deliver  tlie 
correct  and  proper  alphabetical  list  of  burgesses 
on  or  before  the  precise  day  named.  Great  stress 
has  been  laid  on  B.  v.  May'>r  of  Rockts^ter^  but 
that  case  does  not  affect  the  material  question  we 
have  to  decide  here.  The  case  of  King  v.  Burrell 
answers  the  point  as  to  the  majority  of  overseers 
signing  the  list,  and  I  concur  with  that  decision 
in  thirling  each  one  of  them  should  sign  it.  It  ha» 
been  suggested  that  the  declaration  is  bad,  as  it  uses 
the  term  "  alphabetical  list."  It  would  be  going  a  great 
way,  perhaps,  to  hold  that  if  a  mere  technical  error  was 
made,  and  one  name  was  put  in  the  wrong  place  by  » 
mistake,  the  list  would  be  bad.  At  the  same  time  I  do 
not  think  the  objection  to  the  declaration  on  that 
account  is  valid.  All  the  points  raised  here  have  been 
very  ingeniously  argued  by  Mr.  Macnamara,  but  they 
have  all  been  sufficiently  answered,  and  I  think  our 
judgment  should  be  for  the  plaintiff. 

Judffvient  for  pkuntiffl 
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KeKtorled  by  Jonzi  Thoxpsoh,  Esq.,  Barrltttcr-at-I.aw. 

Stitttrdayy  Jan.  21. 

(Before  Erlk,  C.J.  Wiohtman  and  Williams,  JJ., 

Watson,  B.  and  Hill,  J.) 

Reg.  r.  Charles  Uuntlet. 

Larceny  and  receiving  —  Indict/nettt  —  **  S'olen   as 

aforesaid  " — Surplusage. 
The  prisonervHU  iwlided  in  thefirat  aunt  for  larceny 
of  cert'tin  goods ;  and  in  the  second  count  fur  that 
he  **  the  goods  aforesaid^  so  as  aforesaid fthniousiy 
stolen^"  feloniously  di'i  receive^  ifc.  The  prisoner 
was  acquitted  on  the  first  comU,  bu'  found  gudty 
upon  the  second: 
Held,  that  the  conviction  teas  valid,  and  thai  the  second 
C'funt  might  be  construed  to  mean  stolen  goods 
generally;  a^d  the  part  of  the  jvrst  count  charging 
them  to  have  been  stolen  by  Aim,  be  treated  as  vTe- 
levant. 

The  prisoner  was  tried  before  me,  as  Recorder  of 
Winchester,  at  the  Epiphany  sessions  1860. 
The  indictment  was  as  follows : — 
City  of  Winchester  to  wit.— The  jurors  for  oar 
lady  the  Queen,  upon  their  oath  present,  that 
Chas.  Huntley,  late  of  the  parish  o(  St.  Maurice, 
in  the  city  of  Winchester,  on  the  6th  day  of  December, 
in  the  23rii  year  of  the  reign  of  our  Sovereign  lady 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,with  force  and  anns,  at  the  parish  of  St.  Thomas, 
in  the  city  aforesaid,  twenty  yards  of  tweed  of  the 
value  of  3/.,  of  the  good  and  chattels  of  John  Gadd, 
then  and  there  being  found,  feloniously  did  steal,  take 
and  tarry  away,  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

And  the  jurors  aforesaid,  upon  tbeur  oath  d  i  further 
present,  that  Chas.  Huntley,  late  of  the  parish  afore- 
said, in  the  city  aforesaid,  afterwards,  to  wit,  on  the 
6th  day  of  December,  in  the  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  dty  aforesaid,  the  goods 
and  chattels  aforesaid,  of  the  value  aforesaid,  so  as 
aforesaid  feloniously  stolen,  taken  and  carried  away, 
feloniously  did  receive  and  have,  the  said  Chas.  Huntiey 
then  and  there  well  knowing  the  said  goods  and 
chattels  last  aforesaid  to  have  been  feloniously  stolen, 
taken  and  carried  away,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Before  the  prisoner  pleaded,  his  counsel  moved  to 
quash  the  second  count,  on  the  ground  that  by  refer- 
ence to  the  first  count  it  mnst  be  read  as  charging  a 
fdonions  receiving  by  the  prisoner  of  goods  then  stolen 
by  him  the  said  prisoner,  the  words  "  so  as  aforaflsid 
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atoien  "  being  referable  to  the  first  count,  which  states 
the  goods  to  have  been  stolen  hj  the  said  prisoner,  and 
it  was  contended  that  the  oonnt  being  so  read  was  bad, 
as  a  prisoner  cannot  be  said  to  have  feloniously  received 
goods  stolen  by  himself ;  and  l^eg.  v.  Ptrkittt,  5  Cox 
Crinu  Cas.  654,  21  L.  J.  152,  M.  C,  was  referred  to, 
in  whieh  it  was  held  that  where  the  evidence  is  suffi- 
cient to  convict  the  accused  of  stealing,  there  is  no  op- 
tion to  treat  him  ather  as  a  thief  or  a  receiver. 

The  objection  was  renewed  pro  formd  at  the  close 
of  the  proeecator's  case,  when  it  was  objected  that 
there  was  no  evidence  to  support  the  second  count  on 
the  same  gruund  as  above  stated,  viz.,  that  the  pri- 
soner could  not  be  found  to  have  received  goods  stoien 
bj  himself. 

The  prisoner  was  acquitted  on  the  first  count  of  the 
indictment,  but  found  guilty  upon  the  second  count. 

I  reserved  the  objection  for  the  consideration  of  the 
judges. 

Judgment  stands  postponed  on  this  indictment,  and 
the  prisoner  remains  in  gaol,  having  been  sentenced  to 
nine  months*  imprisonment  on  another  indictment. 

A.  J.  Stephens. 

No  counsel  appeared  either  for  the  prosecution  or  the 
prisoner. 

Erlx,  C.  J. — ^We  are  of  opinion  that  the  conviction  of 
the  prisoner  for  receiving  ought  to  be  affirmed.  It  was 
urged  on  the  prisoner's  behalf  that,  inasmuch  as,  if  he 
stole  the  goods,  he  could  not  be  convicted  of  receiving 
them,  knowing  them  to  have  been  stolen ;  so,  where 
the  first  count  of  the  indictment  charg>*d  him  with 
having  stolen  the  goods,  of  which  offence  he  was  ac- 
quitted, and  the  second  count  charged  him  with  re- 
ceiving the  goods  '•*'  so  as  aforesaid  stolen,"  he  could 
not  be  convicted  on  that  count.  But  we  are  of  opinion 
that  the  words  ^*  so  as  aforesaid  stolen  "  in  the  second 
count  may  be  construed  to  mean  "generally  stolen 
good:},**  and  that  the  part  of  the  first  count  charging 
Uto^m  to  have  been  stolen  by  the  prisoner  may  be  treated 
asimlevant  for  the  purpose  of  the  second  comit 

Conciction  c^^^rmed. 
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SITTINGS   AFTER   HILARY   TERM. 

Saturday,  Feb.  4. 
MoRDKSf  (appellant)  v.  Porter  (respondent). 

Appeal  from  fustices — Tre  pass  in  pursuit  of  gume — 

Mens  rea, 

P.  went  hy  Ike  permission  of  B,  over  land  of  E.  in 
pursmt  qfyamf.  B,  had  no  right  so  to  license  P,  to 
go  upon  Me  land.  The  justices  staled  thai  they 
were  of  opinion  that  P.  acted  under  the  impre<sii/n 
of  an  itnpiied  Hceneefrom  the  owner  and  occupier 
of  the  land  g  ven  to  htm  through  B,  E,  after  ike 
trespass  said  that,  \f  lua  permission  had  been  ashed, 
he  uwuhi  hane  given  it : 

Heid,  first,  thai  this  was  a  trespass  vnthin  1^2  WUL 
4,  c.  ^2.s.aO: 

Secondly,  that  there  was  no  8"ch  ratijication  by  E,  of 
the  leave  given  by  B,  as  to  make  it  eJectutU : 

Thirdly  (^per  Williams^  J.)  that,  in  order  to  constitute 
a  trespass  within  the  above  section^  it  ii  ntit  neces- 
sary that  the  person  trespassing  should  be  conscious 
at  the  time  that  he  was  a  trespasser. 

But  K&iting,  J.  said^  if  the  question  of  mens  rea  had 
h^n  raised  on    the  case,  he  should  have  desired 
further  time  to  consider* 
This   was  an  information  before  justices  in  petty 

sessions  against  Heniy  John  Porter,  for  that  he  within 

three  caloidar  months  then  last  past,  that  is  to  say,  on 

the  first  day  of  October  then  instant,  at  the  parish  of 

WUborton,  in  the  Isle  of  Ely,  did  unlawfully  commit  a 


ceitaln  trespass  by  entering  in  the  daytime  of  the  said 
day  upon  certain  land  in  the  possesion  and  occupation 
of  John  Everett  there,  in  search  of  game,  without  the 
licence  or  consent  of  the  owner  of  the  land  so  tres- 
passed upon,  or  of  any  person  having  the  right  of 
killing  the  game  upon  such  land,  or  of  any  other  person 
having  the  right  to  authorise  the  said  Henry  John 
Porter  to  enter  or  be  upon  the  said  land  for  the  pur- 
pose aforesaid,  contrary  to  the  statute  in  such  case 
ma'.'e  and  provided.  The  justices  dismissed  the  infor- 
mation, and,  upon  the  application  of  the  appellant, 
stated  the  case  as  follows : — 

At  the  hearing  of  the  afoi-esaid  information  it  ap- 
peared that  it  was  laid  by  the  appellant  hi  his  character 
of  gamekeeper  to  Lady  Pell,  who  is  lady  of  the  manor 
of  Wilburton,  and  that  the  land  on  which  the  alleged 
trespass  whs  committed,  containing  about  nine  acres, 
was  situattj  in  that  parish,  holden  by  copy  of  court-roll 
of  that  ni.;Aor,  and  was  the  property  and  in  the  occu- 
pation of  one  John  Everett,  as  stated  in  the  informa- 
tion. The  defendant  admitted  the  fact  of  being  on  the 
land  in  search  of  game,  but  pleaded  leave  and  licence 
from  the  owner  and  occupier,  and  denied  the  right  of 
the  appellant  to  prefer  the  information.  It  appeared 
that  the  defendant,  the  son  of  a  farmer  and  brewer  in 
the  adjoining  parish,  is  duly  certificated,  and  went  to 
Wilburton  on  the  day  in  question,  on  the  invitation  of 
one  Albei  t  Bailey,  for  a  day^s  shooting ;  and,  knowing 
that  Lady  Pell  would  not  allow  any  one  over  her  land, 
he  from  time  to  time  inquired  of  Bailey,  who  accom- 
panied him,  but  without  a  gun,  whether  they  were  at 
liberty  to  go  on  to  the  land  through  wliich  they  passed, 
and  was  ajisured  by  Bailey  that  he  had  full  liberty  to 
go  over  the  land  in  questiun.  John  Everett,  in  his 
examination,  proved  that  he  had  not  given  specific  per- 
mission to  the  defendant  before  the  day  in  question ; 
but  it  was  proved  that  on  the  defendiuit's  auidng  his 
permission  on  the  night  previous  to  the  hearing  to  go 
over  his  land,  he  had  said,  *  they  might  go  over  it  and 
welcome,  for  he  wished  all  the  game  in  the  parish  was 
killed;"  and  that  he  also  at  the  same  time  said  that, 
**if  the  defendant  had  asked  him  permission  before 
this  happened,  he  should  have  given  it  hinL*'  It  was 
also  proved  by  Bailey  that  he  (Bailey)  went  at  all  times 
over  Everett's  land,  and  Everett  went  over  his  land,  by 
mutual  consent,  but  there  was  no  evidence  of  tluut 
permission  being  expressly  stated  to  extend  to  shoot- 
ing, and  Bailey  did  not  take  out  a  gnme  cer- 
tificate. We  being  of  opinion  that  the  appel* 
lant  had  no  such  interest  in  the  locus  in  qoo  as 
would  support  a  prosecution  for  trespass,  and  that  if  he 
had,  the  defendant  acted  under  the  full  impression  of 
an  implied  licence  from  tlie  owner  and  occupier  of  the 
hmd  given  to  him  through  Bailey,  gave  our  determi- 
nation against  the  appellant  in  the  manner  above 
mentioned.  The  questions  of  law  arising  out  of  the 
above  statement  therefore  are — first,  has  the  Mppellant, 
as  gamekeeper  of  the  manor  of  Wilburton,  such  an 
interest  in  all  the  copyh  Id  land  within  the  manor  in 
the  ownership  and  occupation  of  the  several  tenants  of 
the  manor  as  will  support  the  above  information; 
secondly,  was  there  in  point  of  law  evidence 
of  such  leave  and  licence  ss  would  be  under  sect. 
30  of  statute  1  &  2  Will.  4,  c.  32,  a  defence 
to  an  action  at  law  for  trespass,  or  to  the  said 
information ;  thirdly,  would  the  ex  post  facto  leave 
and  licence  foim  a  condonation  of  the  offence,  and 
be  held  to  revert  back  to  the  time  of  the  alkged  tres- 
pass ?  Whereupon  the  opinion  of  the  Court  of  C.  P. 
is  asked  upon  the  said  questions  of  law,  whether  or  not 
we  the  said  justices  were  correct  in  our  determination 
as  aforesaid,  and  as  to  wh^it  further  should  be  done  or 
ordered  by  the  said  court  in  the  premises. 

The  points  intended  to  be  rdied  upon  for  the  appel- 
lant on  the  argument  were : — 

First,  that  it  b  not  necessary  that  the  information 
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should  be  laid  by  the  owner  or  occiipm  of  the  land,  or 
a  person  having  an  interest  in  it. 

Secondly,  that  the  acting  under  the  impression  of  an 
implied  licence,  which  is  stated  as  the  ground  of  the 
decision,  is  no  answer  to  the  information. 

Thirdly,  that  there  was  no  leave  or  licence  which 
would  have  been  a  defence  to  an  action  of  tre-npaas. 

Conch  for  the  appellant. — First,  Middleion  v.  Ga^e, 
8  Ad.  &  E.  155,  is  an  express  decision  in  my  favour 
on  the  first  point.  Secondly,  1  &  2  Will.  4,  c.  32, 
8.  30,  provides  that  any  person  charged  with  any  such 
trespass  (in  pursuit  of  game)  shall  be  at  liberty  to 
prove  by  way  of  defence  any  matter  which  would  have 
been  a  defence  to  an  action  at  law  for  such  trespass, 
save  and  except  that  the  leave  and  licence  of  the  occu- 
pier of  the  land  so  trespassed  upon  shall  not  be  a  suf- 
ficient defence  in  any  case  where  the  landlord,  lessor,  or 
other  person  shall  have  the  right  of  killing  the  game 
upon  such  land  by  virtue  of  any  reservation  or  other- 
wise as  thereinbefore  mentioned.  The  fact  of  the  re- 
spondent acting  under  the  impression  that  he  had  a 
licence  to  shoot  over  the  land  is  no  defence.  In  truth, 
there  was  no  such  licence.  Bailey,  the  occupier,  could 
not  give  him  such  licence.  He  had  himself  only  licence 
to  go  over  it  in  the  ordinary  way,  not  in  the  pursuit  of 
game.  But  if  he  had  been  licensed  himself  to  go  over 
it  in  pursuit  of  game,  he  could  not  have  licensed  another 
to  do  so  :  (^Ducheu  of  Norfolk  v.  W'Seman,  cited  in 
VVickham  v  Hawker,  7  M.  &  W.  77.)  Thirdly,  it 
is  clear  there  was  no  confirmation  by  Everett. 

PhcoTy  contra. — Middlefon  v.  GcUe  is  not  absolutely 
binding  here.  Lord  Denman  says  it  belongH  to  the  jury  to 
say  whether  the  informt-r  was  mterested  in  the  land ;  and 
the  jury  found  that  he  was,  and  the  court  puts  it  on 
that  gi  ound.  That,  therefore,  is  not  the  point.  King 
V.    Corderj   4    Burr.   2279,   decides  that,  under  the 

5  Geo.  3,  c.  14,  the  fishing  must  be  shown  to  be 
without  the  consent  of  the  owner.  Secondly,  the  facts 
amount  to  this,  that  the  respondent  was  on  the  gronnd 
of  Everett  with  permission,  except  that  it  was  not  an 
express  permission.  To  constitute  a  trespass  there 
must  be  an  invasion  of  the  owner's  pioprietaiy  right. 
Everett  said  there  was  none.  He  has  ratified  Bailey's 
permission.  The  respondent  was  continually  asking 
whether  he  had  permission  to  go  where  they  were.  This 
is  a  criminal  proceeding ;  and  R.  v.   Cridland,  2  £11. 

6  Bl.  859,  shows  that  metu  rea  is  of  the  essence  of  the 
offence.  Erie,  C.  J.  there  says :  "  I  think,  in  a 
criminal  statute,  trespass  means  an  intended  trespass." 
[WiLLBS,  J. — The  statute  seems  to  show  he  has  the  same 
defence  as  in  trespass.]  In  trespass  intention  is  no- 
thing ;  in  a  criminal  otfence  it  is  everything.  OttUl 
V.  Ireson,  4  Jur.  N.  S.  560,  decides  that  this  is  a 
criminjd  proceeding. 

CrouiM,  in  reply.  —  [Williams,  J.  referred  to 
Reg.  V.  PraU,  24  L.  J.  113,  M.  C,  and 
said :  Confine  yourself  to  the  question  of 
ment  rea.']  He  had  not  taken  the  trouble  to 
inquire  whether  Bailey  had  a  right  to  give  permis- 
sion to  go  over  the  land.  The  act  was  one  which  he 
did  not  know  Bniley  had  a  right  to  permit  him  to 
do.     The  finding  is  no  answer  to  the  information. 

WiLLi.vais,  J. — lam  of  opinion  that  our  judgment 
ought  to  be  f  r  the  appellants.  Several  questions  have 
been  raised  in  the  course  of  the  argument.  The  first 
question  that  has  been  brought  before  us  by  the  con« 
victing  justices  is  directly  decided  hy  Mitidleton  v. 
^/e,and  we  are  bound  by  that  deoimon.  Not  that  I 
mean  to  throw  any  doubt  on  the  propriety  of  that  decbion. 
Secondly,  it  is  not  in  point  of  law  true,  nor  under  sect. 
30  of  the  Game  Act,  that  such  a  leave  and  licence  as 
this  would  be  a  justiitCition.  Tlie  :(llc«2^  ratfioation 
and  confirmation  of  Everett  rannot  be  referred  back  to 
the  time  of  committing  the  trespass  That  ratification 
consists  in  the  person  who  might  have  given  it  having 
said,  he  would  have  given  it  if  it  hiid   been   asked  of 


him.     The  third  question  is  meant  to  raise,  but 'does 
not  in  exa<-t  terms  raise  the  point,  whether  there  waa 
such  a  ratificati  ^n  of  the  leave  given  by  Bailey  as  would 
render  it  operative  and  effectual.     Now  doubts  have 
been  raised  in  the  discussion  whether  any  leave  was 
given  by  Bailey,  but  we  must  not  dwell  upon  the  lan- 
guage too  saTipulously.     We  must  look  to  the  meaning 
of    the    parties,    and    I    take    it    that    Bailey    did 
give   permission    to    shoot    over    the    land,    he    as- 
suining    that     he  had   permission    to  do  so.     Some 
time    after    the    information  Everett    says    that  he 
should  have  given  him  leave  if  he  had  askeil  it;  but  he 
does  not  say    a  word  of  ratification  of   what  took 
place,  and  that  argument  is  well  answered  against  the 
respondent.      Another  question  raised  was,   that  we 
ought  to  affirm  the  decision  of  the  magistrates,  because, 
although  there  was  no  satisfactory  evidence  that  the 
defendant  had  the  leave    and    lioenoe    of   the    pro- 
prietor, he  was  acting  under  the  impression  that  he  was 
dohig  what  he  was  entitled  to  do.     And  it  was  said 
that  the  metu  rea  was  absent,  and  though  the  point 
is  not  sent  before  us,  yet  I  must  express  my  opinion, 
that  it  is  quite  immaterial  whether  the  party  had  or 
had  not  at  the  time  the  consciousness  that  he  was  com- 
mitting a  trespass.     The  statute  enacts  that  every  per- 
son who  goes  on  land  in  circumstances  such  tiiat  a  dvil 
action  can  be  brought  against  him  shall  be  guilty,  if 
going  in  pursuit  of  game,  of  a  criminal  trespass.  The  Act 
I  &  2  Will  4,  c.  32,  s.  30.  afterrccitingthatafter the  com- 
mencement of  the  Act  game  will  become  an  article  which 
may  be  legally  bought  and  sold,  and  that  it  is  therefore 
reasonable  to  provide  some  more  summary  means  for 
protecting  the  same  from  trespassers,  enacts  that,  if  any 
person  shall  commit  any  trespass  by  entering  or  being 
in  the  daytime  upon  any  land  in  search  of,  or  in  pur- 
suit of,  game,  &c,  such  person  shall,  on   oonnction 
thereof  before  a  justice  of  the  peace,  forfeit  and  pay 
such  sum  of  money  not  exceeding  2^  as  to  the  justice 
shall  seem  meet     It  contemplates  that,  game  having 
become  an  article  of  sole,  there  is  more  reason  than 
before  to  protect  the  proprietors,  inasmuch  as  there  is 
more  temptation;  and  that  therefore  thisi  proceeding 
may  be  taken  by  a  common  informer.     The  sections 
afterwards  provides  pus  Lordship  read  the  proviso  as 
set  out  in  the  argument].     I  think  the  statute  leaves 
the  question  of  mens  rea  open.     It  leaves  open  the 
question  whether,  if  a  person  having  no  right  to  give 
permission  to  another  to  go  upon  land,  and  that  other 
does  go  upon  lind,  and  without  any  intention  of  vio- 
lating the  statute,  does  violate  it,  he  is  liable.    St'Ct.  46 
shows    that    the  trespass  of   each    sort  is    correla- 
tive.    No  civil   action  was,    I   believe,  ever  thought 
of  after  acquiescence.     It   remains  to  consider  what 
are  the  authorities.     Reg  v.    Cridland  only  decides 
that  where  the  proceedings  are  instituted  under  the 
statute,  and  the  party  is  shown  to  have  acted  imder 
a    bond  fiie  claim  of  right,    the  justices    have    no 
jurisdiction  to  proceed  further  in  the  matter.  That  is  not 
binding  on  us  in  considering  the  meaning  of  the  statute. 
In  Reg.   v.  PraU  it  was  never  suggested    that    the 
man  was  not  guilty  because  he  thought  he  had  a  right 
to  shoot  from  the  highway.     I  think  a  person  who 
goes  on  land  to  shoot  must  take  care  that  he  is  not  a 
tresptsser,  and  if  he  does  not  take  such  care,  he  must 
be  liable  for  the  consequences  to  the  extent  of  40«. 
A  vast  number  of  excuses  would  be  set  up  if  we  were 
to  say  that  a  party,  acting  as  this  person  has  done, 
should  not  be  liable.     I  consider  the  law  to  say,  if  you 
go  on  a  person's  land  in  pursuit  of  game,  in  a  way  to 
make  ymrself  liable  to  a  civil  action,  you  will  make 
yourself  liable  to  this  proceeding.     We  do  not  without 
feeling  very  great  regret  decide  thus :  and  I  think  one 
farthing  would  have  been  quite  a  sufficient  penalty. 

WiLLES,  J.  concurred  that  the  judgment  should  be 
for  the  appellant,  but  without  costs. 

Keatino,  J.  also  concurred,  bat  said  that  if  th« 
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question  of  mem  rea  were  niaed  he  should  require 
time  to  consider  it  (a) 
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Reported  by  Oiosgb  WorrKLKT,  E^.,  of  the  Middle  Temnlt*. 

Berrlster-at-Law. 

J>ee,  2  and  3,  and  Jan,  16. 

ThB  COBTORATIOir  OF  THE  SONS  OF  TUB  ClBRGY 

V.  Sutton. 
CkariUable  Stcietiea^ChantaMe  TrutU  Act,  16  (f  17 
VieL  c  137,  M.  62,  ^^—drnfiicUrgdaHtet^Jurii- 
dietion  of  Charitg  Commisnonert  —  Afienation  of 
property— Cvntent  of  Charity  CommUsionerSj  when 
reqm$'to~^Interpretation  of  the  expressions  "  ro/tin- 
lory  oontribution  "  and  ^*  endowment  ^  wed  therein. 
Under  the  62nd  section  of  the  Charituble  Trmts  Act^ 
16  <f  17  VieL  c,  137,  the  word  "  endwrnent "  must 
be  oons'dere'l  as  cjn^x^d  to  any  gift,  made  to  a 
ekaritoMe  society  for  some  spedjic  and  particular 
obf^et  or  purpose ;  and  therefore  the  jurisdiction  of 
the  Chftrity  Commissptners  does  not  extend  to  volun- 
iarg  subscription*,  or  any  donation  or  bequest  con- 
cerning which  no  specid  aji^lication  shall  be  directed 
or  declared  fty  the  donor  or  ^  staior,  nor  to  any 
permanent  investment  of  any  such  contributions, 
donations^   or  bequests    abore  mentioned,  although 
mads  for  the  fiurffose  of  being  applie-l  to  some  de- 
JUted  and  specific  object  cmnectetl  with  such  charity. 
The  doMse  in  the  interpretation  section  of  the  Act, 
sect.  66 — "<Ae  ejpresnon  ^  endowment^  shall  mean 
and  inidtude  all  land  and  real  estate  whatsoever,  and 
any  inimstment  and  personal  estate  whatsoever  which 
shaOfbr  the  time  bemg  belong  to  or  be  held  in  trust 
for  any  charity,  or  for  all  or  any  of  the  objects  or 
purposes  ther&tf"  —camutt  be  read  literally,  as  the 
efeet  W'mld  be  to  expunge  the  62nd  section ;  and  in 
order  to  reconcile  the  two  sections,  the  word  "  endow- 
menf  in  the  interpretatiim  clause  must  be  interpreted 
m  the  restricted  sense  in  which  the  word  is  held  to 
be  used  m  the  62nd  section. 
The  consent  of  the  Charity  Commissu^ners  is  not  re- 
quired to  a  sale  of  property  by  a  charitable  society, 
mnless  it  is  an  ^'^  endowment,"  or  the  investment  of 
am  **  endowmenL** 

This  WIS  a  special  case  to  obtain  the  opinion  of  the 
court  on  the  question  whether  the  corporation  conlii 
make  a  good  title  to  property  contracted  to  be  sold  to 
the  trustees  of  the  Stock  Exchange,  without  the  ap- 
proTal  of  the  Charity  CSommissioners. 

The  facts  as  stated  by  the  case  were,  that  the 
sodetj  was  founded  by  letters  patent  of  King 
Charles  IL,  dated  the  1st  July  1678,  by  which, 
sfler  reciting  that  his  Majesty  was  informed  by 
the  hnmhle  petition  of  divers  of  his  loving  sub- 
jects, who  were  sons  of  clergymen,  that  several 
charitable  and  weU-disposed  persons,  the  children  of 
cleigymen  and  others,  had  appeared  very  free  and 
forward  in  contributing  to  the  relief  and  maintenance 
of  such  of  the  widows  and  children  of  loyal  and 
orthodox  clergymen  as  were  poor  and  indigent,  which 
had  been  to  good  effect  in  placing  out  many  of  the 
said  poor  children  apprentices,  and  towards  the  main- 
tenance of  others  at  the  University,  and  to  the  relief 
of  many  of  the  said  poor  widows ;  and  reciting  that 
his  Kajesty  was  informed  and  well  assured  that  if  he 
wonld  be  graciously  pleased  to  erect  and  settle  a 
corporation  for  the  receiving,  managing  and  disposing 

(a)  Tblt  decision  seems  at  first  sight  to  oonfitct  with  that 
ef  Rider  v.  Wood  (ante,  p^  4),  in  which  the  court  de- 
cided that  there  must  be  a  goilty  intent  on  the  part  of 
the  defendant.  Bat  the  present  case  tarns  upon  the  special 
bmraaae  of  the  itatntei  which  makes  penul  the  act  of  gotng 
npon  land  In  pursuit  of  game  under  such  circumstances  that 
It  woold  be  a  elvil  trespa«.  It  most  not,  therefore,  be 
tak«  aa  in  any  waj  leslikilng  the  rule  as  to  the  mens  rta 
to 


of  the  said  charity,  they  should  be  encouraged  to 
continue  and  enlarge  such  charity  to  the  uses  afore- 
said; his  Majesty  willed,  ordained,  constituted,  declared 
and  granted  that  Francis,  Earl  of  Longford,  and  cer- 
tain other  persons  therein  named,  and  their  successors, 
in  be  elected  in  the  manner  therein  mentioned,  should 
be  a  corporation  by  the  name  of  the  Governors  of  the 
Charity  for  the  Relief  of  the  Poor  \ridows  and  Children 
of  Clergyman  ;  and  that  they  and  their  successors  by 
that  name  should  for  ever  thereafter  be  able  to  pur- 
chase and  hold  real  estate  not  exceeding  the  yearly 
value  of  2000^.,  and  also  to  alien  the  same ;  and  it 
was  directed  that  there  should  be  a  president,  vice- 
president,  three  treasurers,  and  forty- two  members, 
to  be  called  the  Court  of  Assistantt  of  the  said  cor- 
poration, who  should  have  the  whole  government, 
management  and  direction  of  the  affairs  and 
business  of  the  said  corporation ;  and  that  it 
should  be  lawful  for  the  Court  of  Assistants  for  the 
time  being,  or  any  five  or  more  of  them,  whereof 
the  president,  vioe-presi!ent,  or  one  of  the  treasurers 
of  the  said  corporation,  should  be  one,  as  often  «s  they 
should  thi-ik  needful  or  expedient,  to  assemble  together 
and  to  ordain  and  make  any  constitutions,  laws,  ordi- 
nances and  statutes  whatsoever,  which  to  them  or  the 
major  part  of  them  should  from  time  to  time  seem 
reasonable  or  requisite,  touching  or  concerning  the  good 
estate,  rule,  order  and  government  of  the  said  corpora- 
tion ;  and  lastly,  that  the  now  stating  letters  patent, 
or  the  enrolment  thereof,  should  be  good  and  effectual 
in  Uw,  notwithstandinir  the  Statute  of  Mortmmn 
or  any  other  statute,  matter,  canse,  or  thing  whatso- 
ever. 

Further  licences  to  hold  lands  in  mortmain  were 
granted  to  the  corporation  on  the  6th  Dec.  1714, 
the  6th  Feb.  1800,  and  the  20th  Dec  1810. 

During  the  earlier  part  of  its  existence  the  funds  of 
the  corporation  arose  entirely  from  voluntary  donations 
and  subscriptions.  The  governors  are  now  the  owners 
of  extensive  estates  in  various  parts  of  England,  arising 
either  from  conveyances  made  to  them  for  the  general 
purposes  of  the  charity,  from  devises  made  to  them  be- 
fore the  Act  9  Geo.,  2,  c.  36,  for  the  general  pturposes 
of  the  charity,  or  from  purchases  from  time  to  time 
made  by  them  out  of  the  general  funds  of  the  corpo- 
ration in  their  hands.  These  general  funds  are  the 
produce  of  volimtary  subscriptions,  donations,  or  be- 
quests, or  of  collections,  which  used  formerly  to  be 
from  time  to  time  made  for  the  benefit  of  the  charity, 
or  represent  accumulations  of  the  income  arising  from 
the  fixed  property  of  the  charity.  The  charity  has  fre- 
quently received,  and  still  frequently  receives,'  legacies, 
and  has  a  subscription  list  for  donations  and  subscrip- 
tions, and  considerable  sums  arising  from  these  sonrces 
have  from  time  to  time  been,  and  still  from  time  to 
time  are,  carried  over  to  the  general  funds  of  the  cha- 
rity The  governors  have  adso  from  time  to  time 
accepted  gifts  or  grants  for  special  charitable 
purposes  distinct  from  the  general  purposes  and  objects 
of  the  corporation,  but  no  question  as  to  any  property 
so  situate  arises  in  the  present  case. 

In  the  year  1682  the  corporation  contracted  for  the 
purchase  of  an  estate  in  Capel^court,  Bartholomew- 
Ijine,  in  the  city  of  London,  for  the  sum  of  2832/.  bs. 
It  appears  from  the  minutes  preserved  of  the  trans- 
actions of  the  corporation  thit  the  corporation  had 
only  452A  in  hand  towards  payment  of  the  purchase- 
money,  and  that  they  borrowed  the  remainder,  2400/., 
from  various  persons,  and  that  the  property  was  by 
indentures  of  March  1682  conveyed  to  trustees  upon 
trust  for  such  persons  until  they  had  been  repaid  their 
advances,  and  subject  thereto  ui  trust  for  the  corpo- 
ration. 

Shortly  afterwards  some  part  of  these  claims  were 
paid  off,  but  there  being  no  minute-book  of  the  corpo- 
ration for  this  period  now  in  existence,  there  art  no 
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means  of  ascertaining  out  of  what  funds  this  was 
done ;  the  other  parties,  hy  a  deed  dated  in  1 684,  re- 
leased theii  claims,  and  the  property  was  conveyed  to 
the  corporation  in  fee  discharged  therefrom. 

No  special  trust  was  declared  in  either  of  these  deeds 
concerning  the  land  so  purcha-ed. 

hi  1859  the  corporation  entered  into  a  contract  with 
the  tnistees  of  the  Stock  Exchange  for  the  sale  to  them 
of  part  of  the  premises  for  the  sum  of  30,000/.  The 
trustees  are  willing  purchasers,  but  for  their  security 
they  considered  it  necessary  to  take  the  opinion  of  the 
court  on  the  question,  whether  the  approval  of  the 
Charity  Commissioners  was  necessary  to  enable  the 
corporation  to  make  a  good  title  and  a  valid  con- 
veyance of  the  land  contracted  to  be  sold  by  them  to 
the  trustees. 

The  62nd  section  of  the  Act,  so  far  as  it  is  material 
to  be  stated,  enacts  that  this  Act  "  shall  not  extend  to 
any  friendly  or  benelit  society,  or  savings  bank,  or  any 
institution,  establishment  or  society  for  reli^ous  or 
other  charitable  purposes,  or  to  the  auxiliary  or  branch 
associations  ccmnected  therewith  wholly  maintained  by 
voluntary  contributions,  or  any  bookselling  or  publish- 
ing business  carried  on  by  or  under  the  direction  of  any 
society  wholly  or  partially  exempted  from  this  Act,  so 
far  as  such  business  is  or  shall  be  carried  on  by  moans 
of  voluntary  contributions  only,  or  the  capital  or 
stock  of  such  business ;  and  where  any  charity  is 
maintained  partly  by  voluntary  subscriptions  and 
partly  by  income  arising  from  any  endowment,  the 
powers  and  provisions  of  the  Act  shall,  with  respect  to 
such  charity,  extend  and  apply  to  the  income  from  en- 
dowment only,  to  the  exclusion  of  voluntaxy  subscrip- 
tions and  the  application  thereof;  and  no  donation  or 
bequest  unto  or  in  trust  for  any  such  charity  as  la-^t 
aforesaid,  of  which  no  special  application  or  appropria- 
tion shall  be  directed  or  declared  by  the  donor  or  tes- 
tator, and  which  may  legally  be  appUed  by  the  govern- 
ing or  managing  body  of  such  charity  or  income  in  aid 
of  the  voluntary  subscriptions,  shall  be  subject  to  the 
jurisdiction  or  control  of  the  said  board  or  the  powers 
or  provisions  of  this  Act,  and  no  portion  of  any  such 
donation  or  bequest  as  last  aforesaid,  or  of  any  volun- 
tary subscription  which  is  now,  or  shall  or  may  from 
time  to  time  be  set  apart  or  appropriated  and  invested 
by  the  governing  or  inana^ng  body  of  the  charity  for 
the  purpose  of  being  held  and  applied  or  expended  for 
or  to  some  defined  or  specific  object  or  purpose  con- 
nected with  such  charity,  in  pursuance  of  any  rule  or 
resolution  made  or  adopted  by  the  governing  or  manag- 
ing body  of  such  charity,  or  of  any  donation  or 
bequest  in  ud  of  any  fund  so  set  apart  or  appropriated 
for  any  such  object  or  purposes  as  aforesaid,  hhall  be 
subject  to  the  jurisdiction  or  control  of  the  said  board, 
or  the  powers  and  provisions  of  this  Act.'* 

The  66th  section  (interpretation  clause),  so 
far  as  it  refers  to  tlie  question  in  this  cause,  is  as 
follows: — "The  expression  '  endowment  *  shall  mean 
and  include  all  land  and  real  estate  whatever,  of  any 
tenure,  and  any  charge  thereon  or  interest  therein,  and 
all  stocks,  funds,  moneys,  securities,  inve^tments  and 
personal  estate  whatsoever  which  shall  for  the  time 
being  belong  to  or  be  held  in  tnist  for  any  charity  or 
for  all  or  any  of  the  objects  or  purposes  thereof." 

The  18  &  19  Vict.  c.  124,  s.  29  (Charitable  Trusts 
Amendment  Act),  enacts  that  "  it  shall  not  be  lawful 
for  the  trustees  or  persons  acting  for  the  time  being 
in  the  administration  of  any  charity,  to  make  or  grant, 
otherwise  than  with  the  express  authority  of  Parlia- 
ment, under  any  Act  already  passed,  or  which  may 
hereafter  be  passed,  or  of  a  court  or  a  judge  of  com- 
petent juris(^ction,  or  according  to  a  scheme  legally 
established,  or  with  the  approval  of  the  board,  any 
sale,  mortgage,  or  chai^  of  the  charity  estate,  or  any 
lease  thereof  in  reversion,  after  more  than  three  years 
of  any  existing  term,  or  for    any    t«rm    of  life,  or  in 


consideration  wholly  or  in  part  of  any  fine,  or  for  any 
term  of  years  exceeding  twenty-one  years." 

R.  Palmer,  Q.C.  and  Wickens  for  the  corporation. 

Uoyd^  Q.C.  and  Waleyy.  for  the  trustees  of  the 
Stock  Exchange,  contended  that  the  consent  of  tlie 
Charity  Commissioners  was  necessary  to  confirm  the 
sale  made  by  the  corporation ;  or  that,  if  in  the  opinion 
of  the  court  the  question  was  doubtful,  the  court 
might  abstain  frum  expressing  any  opinion  on  it,  wlilcli 
would  be  in  accordance  with  the  practice  of  the  court 
in  suits  for  specific  performance,  of  not  forcing  a 
doubtful  title  on  a  purchaser. 

The  Master  of  the  Rolls. — ^The  question  in  this 
cause  depends  upon  the  construction  of  the  statute  16 
&  17  VicL  c  137,  whether  under  the  provisions  of 
that  Act  the  consent  of  the  Charity  Commissioners  is 
required  to  render  valid  the  sale  of  certain  property  in 
Capel-court,  belon^g  to  the  Corporation  of  the  Sons 
of  the  Clergy,  and  by  them  contracted  to  be  sold  to 
the  trustees  of  the  Stock  Exchange.  The  charter  of 
incorporation  of  the  vendors  bears  date  in  July  1 678, 
and  by  it  the  corporation  is  allowed  to  hold  and  alien 
.lands  in  mortmain.  The  land  in  question  forms  part 
of  some  land  bought  in  1682  by  the  corporation.  It 
was  clearly  bought  for  the  purpose  of  investment,  and 
because  it  was  considered  to  be  an  eligible  purchase  for 
that  purpose.  The  coriioration,  however,  did  not  pos- 
sess at  that  time  funds  sufficient  to  pay  for  it,  and 
about  six-sevenths  of  the  purchase-money,  amounting 
t)  2400iL,  was  borrowed  on  mortgage  of  the  property 
bought.  This  mortgage  was  paid  off  in  two  years  af- 
terwards, in  Maich  1684.  It  is  a  portion  of  the  htnd 
so  bought  which  is  now  contracted  to  be  sold  to  the 
tnistees  of  the  Stock  Exchange  for  30,000/.  These 
facts  are  only  important  for  the  purpose  of  show- 
ing that  no  spei-ial  trust  attached  to  this  property. 
It  was  the  property  of  the  corporation,  and  no 
doubt  all  tiie  property  of  the  corporation  is  held 
in  trust  for  the  general  objects  for  which  it 
was  founded ;  but  apart  from  this  no  special 
trust  attached  to  this  deed.  The  question  is,  whether 
the  Act  of  the  Queen  prevents  the  alienation  of  this 
land  without  the  consent  of  the  Charity  Commissioners. 
This  depends  on  the  meaning  of  the  62nd  section  of  the 
Act.  Now,  upon  this  clause  alone,  the  question  would 
seem  to  be  whether  the  property,  the  origin  of  which  I 
have  stated,  com»9  within  the  meaning  of  the  word 
"  endowment**  as  employed  in  this  clause,  in  contra- 
distmction  to  ^*  voluntary  contributions.''  That  ex- 
pression voluntary  contribution  must  not,  I  think,  be 
confined  to  annual  subscription ;  it  must  clearly  extend 
to  donations  (the  words  I  have  read  in  the  Act  show 
that,  I  think,  very  distinctly),  and  if  it  extends  to 
donations,  it  cannot  be  confined  to  donations  below  any 
specified  amount:  it  is  equally  applicable  to  1000/L 
as  it  is  to  1/:.  It  is  clear  also,  that  the  word  "  endow- 
ment" woidd  extend  to  and  include  any  sum  given  for 
a  specific  and  peculiar  trust  or  object  in  connection 
with  the  particular  charity ;  but  the  difficulty  is  this, 
at  wliat  point,  and  under  what  condition,  does  a  dona- 
tion become  an  endowment  within  the  meaning  of  this 
clause  ?  It  is  obvious  that  the  word  '*  endowment"  is 
not  used  here  in  its  ordinary  and  popular  sense.  So 
used,  it  is  to  my  mind  impossible  to  distinguish  between 
a  donation  and  an  endowment.  In  ordinary  parlance, 
a  man  who  grants  an  annuity  of  100/.  per  annum  out 
of  his  landed  estates  to  the  Corporation  of  the  Sons  of 
the  Clergy  would  be  said  to  endow  it.  I  think  also 
that  in  like  manner,  a  man  who  gave  2000/.  at  once 
to  the  corporation  would  be  said  to  have  endowed  it. 
It  is  obvious,  in  this  respect  also,  that  the  clause  speaks 
of  the  income  arising  from  endowment.  If  the  word 
"  endow"  has  reference  to  the  production  of  an  annual 
income  only,  then  the  fact  that  the  corporation  invested 
its  contributions  in  any  permanent  iovestment  would 
alter  the  character  of  the  money  bestowed,  and  convett 
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it  Irom  a  contributioii  into  on  endowment ;  bat  I  think 
it  imposaiUe  that  the  I^egxalatare  can  have  meant  to 
make    the    control    of   the    Gharitj    Commiasioners 
dependent  upon  the  fact  that  the  affluence  or  provi- 
d*-noe  of  the  sociefcy  had  enabled  or  induced  it  to  secure 
a  poTtioB  of  its  funds  by  an  investment  or  permanent 
aecority.      It  was  snggested  in   argument  that  the 
cessation   of  voluntary  contributions   would  at  once, 
as  a  matter  of  oourse,  put  the  whole   of   the  pro- 
perty of   the    institution    under  the    control  of  the 
Charity    Commissi  «ners.     But    I     dissent  from  that 
argument ;  I  think  it  impossible  that  such  could  have 
been  the  meaning  of  the  Legislature.     Occasional  or 
accidental  unpopularity  might  deprive  an  institution  of 
the  receipt  of  any  contributions  for  a  series  of  two  or 
three  or  more  years,  which,  after  that  lapse  of  time, 
might  be  renewed.     I  tluak  it  impossible  to  hold  that 
such  a  drcumstaace  would  alter  the  character  of  the 
iostitation  m  the  meaning  of  this  clause  so  as  to  bring 
it  within  the  scope  of  the  Act,  and  exclude  it  irom  the 
exception  contained  in  this  clause  during  the  period  of 
the  cessation  of  voluntary  contributi>na,  and  then  give 
it  the  benefit  of  the  exception  again,  and  take  it  out  of 
the    control  of  the  Charity  Commissioners  on    the 
renewal  of  the  snbacripttMU ;  bat  yet,  if  this  argument 
he  well  founded,  the  authority  of  the  Charity  Commis- 
sioners much  attach  after  the  contributions  have  ceased 
for  a  reasonable  time  without  a  prospect  of  any  re- 
turning contributions,  which,  ncrertheless,  from  altered 
circnmstanoes,  might  be  shortly  afterwards  renewed. 
Hy  opinion  is,  that  the  cessation  in  the  receipt  of 
rduntaiy  oontrihotions  cannot  alter  the  character  of 
the  funds  already  received  by  the  institution,  and  that, 
assuming  them  to  have  been  originally  voluntary  con- 
tributions, they  continue  to  retain  tliat  character  as 
long  as  they  remain  in  the  possession  of  the  corporation, 
although   invested  in  any  permanent  security — pro- 
vided always  that  they  are  not,  by  some  competent 
anthoiity,  set  apart  for,  or  impressed  with,  any  particu- 
lar trust.  Now  my  opinion  on  that  point  is  derived  from 
these  words  of  the  clause,  which  I  will  read :  **  Where 
any  charity  is  maintained  partially  by  voluntaiy  sub- 
scriptions  and  partially  by  income  arising  from  any 
endowment,  the  powers  and  provisions  of  the  Act  shall, 
with  respect  to  such  charity,  extend  and  apply  to  the 
income  from  endowment  only;**  and  then 'it  specifies 
what  is  the  meaning  of,  and  what  is  to  be  done  in  the 
case  of  a  donation  or  bequest:  "And  no  donation 
or    bequest    unto     ot     in     trust    for     any    such 
charity  as  last  aforesud,  of  which  no  special  appli- 
cation or  appropriation  shall  be  directed  or  declared  by 
the  donor  or  testator,  and  which  may  legally  be  applied 
by  the  governing  or  xnana^ng  body  of  such  charity  as 
tooome  in  aid  of  the  volantazy  subscriptions,  shdl  be 
snbject  to  the  juiisdiction  or  control  of  the  said  board, 
or  the  powers  or  proriaions  of  this  Act,  and  no  portion 
of  any  such  donation  ur  bequest  as  last  aforesaid,  or  of 
any  voluntary  subscription  which  is  now,  or  shall  or 
m^  from  time  to  time  be  set  apart  or  appropriated 
and  invested  by  the  governing  or  managing  body  of 
the  charity  for  the  pnrpose  of  being  held  and  applied 
or  expended  for  or  to  some  defined  and  specific  object 
or  pnxpoee  connected  witii  such  charity,  in  pursuance 
of  any  role  or  resolution  made  or  adopted  by  the 
governing  or  mana^ng  body  of  such  charity,  or  of  any 
donation  or  bequest  in  aid  of  any  fund  so  set  apart  or 
appropriated  for  any  such  object  or  purpose  as  afore- 
said, shall  be  subject  to  the  direction  of  tiie  commis- 
sbnen."  That  is  to  say,  nobody  can  deny  that  a  donation 
or  bequest  would  be  an  endowment,  and,  if  invested, 
there  would  be  an  income  from  it ;  but  it  is  especially 
exempted  unless  there  be  (to  use  the  words  of  the  Act) 
''special  application  or  appropriation."    That  means 
something  specific  as  distinct  from  the  general  purpose 
and  object  of  the  association.     My  opinion,  therefore, 
(fuandal  on  the  oonaidoration  of  this  daose,  token  by 
[Mao.  C] 


itself  aloue)  is,  that  the  word  **  endowmoit '*  has 
reference  to  an  endowment  made  for  some  specific  pur- 
pose or  trust.  I  use  the  word  specific  or  particnlar 
purpose  or  trust  advisedly,  because  it  is  obvious  that  a 
gift  of  a  sum  of  money  to  the  corporation  timpliciter^ 
or  a  gift  in  trust  to  the  corporation,  without  more, 
or  a  ^ft  in  trust  for  the  furtherance  of  the  objecto  and 
purpose  for  which  the  corporation  was  established, 
would  be  one  of  many  different  ways  of  accomplishing 
the  same  end,  namely,  making  a  donation  to  the  corpo- 
ration itself.  What  words  would  amount  to  and  con- 
stitute a  particular  and  specific  trust,  so  as  to  bring  it 
within  the  meaning  of  the  word  endowment  according  to 
the  sense  in  which  it  appears  to  me  to  have  been  used  in 
this  clause,  taken  alone,  it  b  not  necessary  for  the 
present  purpose  to  consider,  as  no  such  question  arises 
here  and  the  land  in  question  was  paid  for  by  and  out  of 
the  general  funds  of  the  corporation,  volantaiily  con- 
tributed for  ite  support  The  length  of  time  that  the 
investmento  have  lasted  cannot,  as  I  have  already 
stoted,  alter  the  character  of  it.  The  land  remains  as 
much  a  voluntary  contribution  as  if  the  money  which 
purchased  it  had  been  given  to  the  corporation  only 
twelve  months  ago,  and  had  been  by  its  managers  in- 
vested in  the  purchase  of  the  land  rather  than  in  the 
purchase  of  stock,  in  consequence  of  their  considering 
land  to  be  the  more  eligible  investment.  The  fSact  that 
it  is  land  which  was  purchased  cannot  convert  the 
money  invested  into  an  endowment,  if  the  pwchase  of 
stock  or  of  Exchequer-bills  would  not  have  produced 
that  effect.  The  consequence  is,  that  upon  reading  of 
this  clause  alone,  my  opinion  is  that  the  word  ''endow- 
ment," as  used  in  it,  does  not  apply  to  land  purchased 
by  the  corporation  simply  for  tiie  purpose  of  invest- 
ment of  ite  funds  or  savings,  and  that  any  other  con- 
struction would  be  repugnant  to  the  scope  and  object 
of  this  clause.  But  the  difficulty  does  not  cease  when 
this  conclusion  is  arrived  at  *,  on  the  contrary,  it  is 
rathor  increased.  The  question  on  this  clause  arises 
on  the  meaning  of  the  word  "  endowment"  as  employed 
in  it.  The  court,  therefore,  naturally  turns  to  the 
interpretation  danse  in  this  statute,  to  see  if  that  sheds 
any  tight  on  the  meaning  of  the  word  "  endowment " 
as  used  in  the  Act ;  and  accordingly  we  find  the  fol- 
lowing passage  in  tiie  interpretation  clause,  which  is  the 
66th,  and  the  words  are  these :—"  The  expression  'en- 
dowment *  shall  mean  and  include  all  lands  and  real 
estate  whatsoever  of  any  tenure,  and  any  charge  thereon 
or  interest  therein,  and  ail  stocks,  funds,  moneys,  secu- 
rities, investments,  and  personal  estate  whatsoever, 
which  shall  for  the  time  belong  to  or  be  held  in  trust 
for  any  charity,  or  for  all  or  any  of  the  objecte  or 
purposes  thereof."  Now  this,  at  first  sight,  would 
appear  to  be  a  very  startling  and  extensive  meaning  to 
be  given  to  the  word  "  endowment,"  and,  if  construed 
literally,  it  would  seem  wholly  to  supersede  the  62nd 
clause ;  for  it  is  impossible  for  any  institution  to  possess 
any  property,  or  any  right  to  any  property  whatever, 
that  would  not  be  included  in  this  enumeration.  Such 
a  thing  as  a  "  voluntary  contribution "  as  contradis- 
tioguished  from  an  "  endowment "  could  not,  in  this 
extended  meaning,  be  said  to  exist.  The  instant  that 
the  annual  subscription  is  paid  to  the  treasurer,  it  is, 
to  use  the  words  of  the  interpretation  clause,  "  money 
which  for  the  time  being  belongs  to  or  is  held  in  trust 
for  the  charity."  Even  tables  and  chairs  and  other 
personal  chattels  would  come  within  the  enumeration 
of  "  personal  estate  whatsoever.'*  It  could  not,  I  think, 
have  been  the  object  of  the  Leg^latore  to  enact  a 
dause,  introducing  a  careful,  though  obscnrely  worded, 
exception  from  the  operation  of  the  Act,  and  then  four 
clauses  later  to  introduce  words  in  a  general  interpre- 
totion  clause  wholly  negativing  the  authority  of  that 
62nd  section,  and  in  fact  expunging  it  from  the  Act 
It  is  the  duty  of  the  court,  if  possible,  to  reconcile  and 
give  effect   to  both  clauses,  and,  in  my  opinion,  the 
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onlj  way  in  which  thin  can  be  done  Is  to  adhere  to  tiie 
interpretation  I  have  already  given  of  the  word  "  en- 
dowment "  in  the  66th  clause,  namely,  the  devotion  of 
property  to  a  specific  and  particnlnr  trost,  and  to  give 
it  the  same  meaning  in  this  62nd  or  interpretation 
clause ;  that  is,  to  hold  that  the  meaning  of  this  clanse 
is,  not  to  enact  that  the  possession  by  any  charity  of 
any  property  of  the  various  kinds  here  enumerated  oon- 
stitntes  an  "  endowment*"  but  that  property  of  all  the 
classes  and  characters  here  specified  may  be  made  the 
sobject  of  endowment,  in  which  case  the  word  would 
properly  apply  to  lands,  to  money,  to  every  species  of 
real  and  personal  property  whatsoever,  including  even 
personal  chattels,  provided  any  such  were,  either  by  the 
will  of  the  donor  or  otherwise,  impressed  with  a  par- 
ticular and  specific  trust  in  favour  of  the  charity  (whic  h, 
no  doubt,  might  apply  to  books,  or  plate,  or  the  like), 
but  which  interpretation  would  not  fetter  the  right  of 
the  charity,  or  the  power  of  its  managers,  to  dispose  of 
tlie  property  not  so  devoted,  or,  to  use  the  words  of  the 
statute,  as  construed  l^  me,  not  so  endowed,  to  any 
purposes  which  they  might  consider  necessary  for  the 
purposes  of  the  institution  in  the  due  discharge  of  the 
duties  attached  to  them.  This  would  make  the  dis- 
tinction between  endowed  funds  and  funds  voluntarily 
eontributed,  taken  by  the  62nd  clause,  plain  and  unam- 
biguous ;  and  this,  although  not  altogether  satisfactory, 
is  the  only  way  in  which  I  am  alile  to  construe  this 
very  obscure  statute,  and  give  effect  to  both  its  prori- 
riona.  I  cannot  adopt  the  suggestion  of  Mr.  Lloyd, 
derived  from  the  analogy  of  suits  for  the  specific  per- 
formance of  contracts,  where  the  court  has  held  that  it 
would  not  force  a  title  on  a  purchaser  in  cases  where 
the  question  on  which  the  title  depends  is  not  con- 
sidered clear  by  the  court ;  first,  because  the  principle 
of  those  cases — ^which  is,  that  there  exist  persons  not 
before  the  court,  and  therefore  not  bound  by  the  deci- 
sion, who  may  afterwards  raise  the  same  question — does 
not,  as  it  appears  to  me,  afiect  the  present  case,  as  the 
only  persons  who  could  hereafter  raise  this  question 
would  be  the  corporation  itself,  which  is  before  me,  and 
therefore  is  bound  by  my  dedsion ;  and  secondly,  and 
principally,  because  this  is  a  special  case,  where 
both  parties  have  agreed  to  take  the  opinion  of  the 
court  on  the  facts  agreed  to  in  that  case,  and  where 
consequently  the  court  is  bound  to  answer  the  question 
put  to  it,  by  expressing  its  opinion.  Neither  is  the 
court  at  liberty  to  evade  the  question  by  adopting  any 
such  formula  as  that  which  I  have  oocasiondly  met 
with  in  opinions  from  counsel  at  the  bar,  namely,  that 
the  inclination  of  the  court^s  opinion  lies  in  one  Erec- 
tion, or  words  equivalent  thereto.  The  court  is  bound 
to  form  and  to  express  its  opinion.  I  have  formed 
mine,  and  I  declare  it  to  be  that  the  consent  of  the 
Charity  Commissioners  to  this  sale  is  not  necessary, 
and  I  answer  the  case  accordingly. 


OBOWK   OASES   BESEKVED. 

Repoitod  by  John  THOMFsoy,  £«q.,  Barri8ter.at-Law. 


Saturd<^y  Jan,  21. 

(Before  Erle,  C.J.,  Wiohtman  and  Williams,  JJ., 

Watson,  B.  and  Hill,  J.) 

Reo.  V,  Thomas  Goss. 

Reo.  r.  Joseph  Rago. 

Falte  pretence  t" Sale  hy  sample — Falee  representation 

of  quan'iiy—7  J  8  Geo,  4,  c.  29,  #.  53. 
A  mUr^-exentafion  of  a  definite  fact,  cognisable  hy 
the  senses — as  rthe^^  n  seller  rrpreseuts  t'te  quantity 
of  coals  to  be  fourteen  ewt.,  whereas  it  is  in  fact 
only  eiglu  cwL,  but  so  packed  as  to  look  more ;  or 
where  the  seller,  by  mancnivring,  contrives  to  pass 
off  tasters  of  cheese  as  \f  extracted  from  the  cheese 
offered  fjr  sal^,  wh-rean  it  was  not^is  a  false  pre- 
tvncf^  indictable  under  the  7  if  S  Geo,  4,  c.  29,  s.  .*>3. 


Reo.  v.  Thomas  Goes. 
The  prisoner,  Thomas  Goss,  was  tried  before  me  at 
the  last  Michaelmas  Sesinons  for  the  borough  of  North- 
ampton, for  obtuning  money  by  false  pretences. 

The  first  count  ik  the  in^ctment  stated  that  the 
prisoner,  having  in  his  possession  divers  pounds*  weight 
of  cheese  of  Uttle  value  and  inferior  quality,  and  con- 
triving and  intending  to  cause  it  to  be  believed  that  the 
said  cheese  was  of  good  flavour  and  excellent  quality, 
and  also  having  in  his  possession  divers  pieces  of  cheese 
called  "  tasters,**  of  good  flavour,  taste  and  quality,  and 
contriving  and  intending  to  cheat  one  Thomas  Roddis 
out  of  his  money,  then  and  there  unlawfidly,  knowingly 
and  designedly  did  falsely  pretend  to  Rod<Us  that  the 
said  pieces  of  cheese  called  '^twtters**  which  he  Thomas 
Goss  then  and  there  delivered  to  Roddis  were  part  of 
the  said  cheese  the  said  Thomas  Goss  then  offered  for 
sale,  and  that  the  said  cheese  was  of  good  and 
excellent  quality,  flavour  and  taste,  and  that  every 
pound  weight  was  of  the  value  of  fourpence  halQtenny, 
by  means  of  which  said  false  pretence  the  said  Thne. 
Go<>s  did  then  and  there  unlawfully  and  friudulently 
obtain  of  and  from  the  said  Roddis  the  sum  of  three 
pounds  nineteen  shillings  and  axpenoe,  with  intent  to 
cheat  and  defraud  him  of  the  same,  whereas  the  said 
pieces  of  cheese  which  the  said  Thos.  Goss  delivered 
to  Roddis  were  not  part  of  the  said  cheese  which  the 
said  Thos.  Goss  offered  for  sale,  and  whereas  the  said 
cheese  which  the  said  Thos.  Goss  offered  for  sale  was 
not  of  good  and  excellent  qu.nlity,  flavour  and  taste, 
and  wherpas  every  pound  weight  of  the  said  cheese  was 
not  of  the  vdue  of  4^,  wliich  the  prisoner  well 
knew. 

The  second  count  of  the  indictment  was  in  the  same 
form  as  the  first,  excepting  that  it  did  not  charge  that 
the  prisoner  designated  the  samples  as  **  tasters,**  and 
that  it  containeid  and  negatived  an  additional  false 
pretence,  that  the  cheese  offered  for  sale  was  of  the 
same  quality,  flavour  and  taste  as  the  samples. 

The  third  count  stated  that  the  prisoner  had  in  his 
possestjon  divers  pieces  of  cheese  with  intent  to 
defraud,  and  delivered  the  same  to  Roddis,  and  unlaw- 
fuUy,&c.,  did  falsely  pretend  to  him  that  they  were  and 
had  been  taken  from,  and  were  and  had  formed  part 
and  portion  of  certain  cheests  which  the  prisoner  then 
and  there  offered  for  sale,  by  means  of  which,  &c.,  the 
priKoner  did  unlawfully,  &c.,  obtain,  &c,  with  intent 
to  defraud,  &c,  whereas.  &c.  (negativing  the  pretence). 

The  fourth  count  stated  that  the  prisoner  unlaw- 
fully, Ac,  did  falsely  pretend  to  Thos.  Roddis  that 
certain  pieces  of  cheese  which  he  then  and  there 
delivered  and  exhibited  to  Roddis  were  and  had  been 
taken  from,  and  were  and  had  formed  part  and  portion 
of  certain  cheeses  which  the  prisoner  then  and  there 
offered  for  sale  to  him,  by  means  of  which,  &&,  the 
prisoner  did  then  and  there  obtain,  &c ,  with  intent, 
&c,  whereas,  &c.  (negativing  the  pretence). 

It  was  proved  at  the  trial  that  the  prosecutor  Thos. 
Roddis,  on  the  19th  Sept.  last,  was  attending  the 
cheese  fair,  held  within  the  l>on)ugh  of  Northampton, 
and  that  the  prisoner  was  in  the  fair,  and  sold  to  the 
prosecutor  eight  cheeses,  weighing  1  cwt  3  qrs.  1  lb., 
for  which  the  prosecutor  paid  the  prisoner  the  sum  of 
SL  19s.  fid,  being  nt  the  rate  of  4^dl  per  pound.  On 
the  prosecutor  going  into  the  fair  the  prisoner  offered 
to  sell  him  the  eight  cheeses,  and  bored  six  of  them 
with  a  cheese-scoop,  and  then  produoed  and  offered  to 
the  prosecutor  several  pieces  of  cheese,  which  are  called 
"  tasters,**  successively  at  the  end  of  the  scoop  for  the 
prosecutor  to  taste,  and  in  order  that  he  mi|^t  taste 
them  as  being  respectively  samples  and  portions  of  the 
six  cheeses  which  the  prisoner  had  bored ;  and  aooord- 
iDgly  the  prosecutor  did  taste  them,  and  then  offered 
the  piisoner  4^  per  pound  for  the  eight  cheeses, 
which  the  prisoner  accepted.  The  tasters,  however, 
had  not  in  fact  been  extracted  from  the  cheeses  offered 
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for  aule,  for  after  tho  prisoner  had  bored  the  cheeses, 
and  before  he  handed  the  tasters  to  the  prosecutor,  ho 
took  from  his  ooat  pocket  pieces  of  cheese  of  better 
qoafity  and  description  than  those  taken  from  the 
cbeeaes  which  he  had  bored,  and  privily  and  finiudu- 
IratJy  pot  these  pieces  of  cheese  at  and  into  the  top  of 
the  scoop  for  the  prosecutor  to  taste,  and  the  cheese 
which  the  prosecutor  did  taste  was  not  any  portion  of 
the  MX  cheeses  which  the  prisoner  bored.  The  prose- 
cutor, at  the  time  ho  bonght  the  eight  cheeses,  believed 
that  he  had  been  tasting  a  portion  of  those  cheeses, 
and  in  that  belief  bouglit  them,  and  paid  the  prisoner 
the  dL  i9s,  6d.  for  tliem,  which  he  would  not  have 
dwie  unless  he  had  believed  that  the  tasters  had  been 
extracted  from  the  cheeses  which  he  so  bought  The 
cheeses  were  delivered  to  the  prosecutor,  and  he  re- 
tained possession  of  them  up  to  the  trial. 

The  value  of  the  eight  cheeses  would  be  about  Sd 
per  lb. 

The  priaoner^s  counsel  at  the  trial  objected  that  there 
was  no  evidence  to  support  the  indictment,  or  of  any 
facts  which  would  constitute  a  false  pretence  within  the 
slatutgi, 

I  left  the  lease  to  the  jury,  and  the  prisoner  was 
convicted ;  but  having  some  doubt  as  to  whether  the 
case  of  Beg.  v.  AbboU,  1  Den.  G.  G.  273,  had  not  been 
shaken  by  subsequent  decisions  (see  Rsg.  v.  Bryan 
26  L.  J.  84,  M.G.),  I  reserved  the  case  for  the  opinion 
of  the  Court  of  AppeaL  Johk  H.  Brewer. 

No  counsel  was  instructed  to  argue  on  behalf  of  the 
prosecution. 

AitreuMther  for  the  prisoner. — This  case  was  re- 
served in  consequence  of  the  remarks  of  some  of  the 
judges  upon  the  case  of  Jieg.  v.  Ahbott,  1  Den.  G.  G. 
278;  S.C.  2  Cox  Grim.  Gas.  430,  which  was  decided  upon 
the  authority  of  JUff.  v.  Kemnck^  5  Q.  B.  49.  The 
facts  in  the  present  case  are  precisely  the  same  as  in 
Jiegf.  V.  Abbott ;  and  unless  that  case  can  be  impeached, 
tills  conviction  must,  no  doubt,  be  upheld.  In  Reg.  v. 
Roebuck^  7  Cox  Grim.  Gas.  126;  S.G.  1  Dears.  &  B. 
G.C.  24,  Lord  Campbell,  G.J.  said:  "If  this  were 
res  integra,  I  should  not  agree  with  Iteg.  v.  Abbott^ 
because  I  think  that  there  the  intention  of  the  prisoner 
was  to  obtain  a  better  bargain,  and  not  animojut'oitdi; 
but  that  having  been  decided  by  ten  judges,  I  do  not 
wish  on  the  present  appeal  to  disturb  it."  So  in 
Beg.  V.  JCagleton,  6  Cox  Grim.  Gas.  559;  S.G. 
1  Dears.  &  P.  515,  the  authority  of  Rfg.  v.  Abbott 
and  iieg.  v.  Kmrick  was  much  disputed  in  the  course 
of  the  argument;  but  the  o<;urt  said  that  it  did  not  then 
become  necessary  to  consider  thow  cases.  In  Beg.  v. 
Bryan,  7  Cox  Grim.  Gas.  312,  the  defendant,  in 
order  to  obtain  a  loan  on  a  quantity  of  plated  spoons, 
represented  to  a  pawnbroker  that  they  were  of  tho  best 
qiuility,  and  were  equal  to  £lkington*s  A  (meaning 
spoons  and  forks  made  by  Elkington,  and  stamped 
with  the  letter  A) ;  that  the  foundation  was  of  the 
best  material,  and  that  they  had  as  much  silver  upon 
them  as  £lkington*s  A.  The  jury  found  that  these 
representations  were  wilfully  false,  and  that  by  means 
of  them  the  loan  was  obtained.  Held  (Willes,  J.  and 
Bramwell,  B.  dUaenUentVjut)  that  the  conviction  was 
wrong,  and  that  ihe  representation  being  a  mere  exag- 
geration or  puffing  of  the  quality  of  the  goods  in  the 
course  of  a  bargain,  it  was  nut  a  fidse  pretence  within 
the  statute.  In  I^.  v.  Sherwood,  7  Cox  Grim.  Cas. 
270,  the  prisoner,  after  he  had  agreed  with  the  prose- 
cutor to  sell  and  deliver  a  load  of  coals  at  a  certain 
price  per  cwt.,  falsely  and  fraudulently  pretended  that 
the  qnaotity  which  he  had  delivered  was  1 8  cwt.,  and 
that  it  had  been  weighed  at  the  colliery,  and  the  weight 
put  down  by  himself  on  a  ticket  which  he  produced,  he 
knowing  it  to  be  14  cwt.  only,  and  thereby  obtained  an 
ad^tional  sum  of  money ;  and  this  was  held  to  amount 
to  a  false  pretence  within  the  statute.  In  that  case  a 
difficulty  was  felt  by  the  court  in  drawing  the  line 


between  indictable    and  non-indictable    false    repre- 
sentations. 

The  Court  said  that  they  had  no  doubt  about  Beg. 
V.  Abbott  being  a  decision  that  they  would  act  upon 
and  sound  in  principle,  but  they  desired  the  case  of 
Reg.  V.  Joseph  iiagg  (being  on  the  same  subject),  to  be 
called  on  before  giving  judgment. 

Beo.  V,  Joseph  Raoo. 

Joseph  Ragg  was  tried  before  me  at  the  Genend 
Quarter  Sessions  of  the  peace  for  the  county  of 
Leicester,  held  on  the  3rd  Jan.  1860,  for  obtaining 
money  under  false  pretences  from  Henry  Harris. 

The  indictment  stated  the  pretence  to  be  a  false  pre- 
tence as  to  the  character  and  weight  of  a  quantity  of 
coals  sold  and  delivered  by  the  prisoner  to  the  prose- 
cutor. 

It  appeared  in  evidence  as  follows  : — The  prisoner 
was  a  coal  dealer.  On  the  28th  Nov.  he  called  at  the 
house  of  the  prosecutor  in  Loughborough,  with  a  load 
of  coals  in  a  cart,  and  inqiured  if  he  (the  prosecutor) 
wanted  to  buy  a  load  of  "  Forest  ^  coal.  The  prose- 
cutor replied  thut  the  coals  did  not  look  like  Forest 
coal,  because  they  looked  so  dull.  The  prisoner  re- 
plied, "  I  assure  you  they  are  Forest  coal,  and  the  rea- 
son of  their  looking  so  dull  is  because  they  have  been 
standing  in  the  rain  dl  night;  there  is  15  cwt.  of 
them,  for  I  paid  for  14  cwt.  at  the  coal-pits,  and  they 
gave  me  1  cwt  in.''  On  this  the  prosecutor  bought 
the  coal,  and  paid  7#.  6d  for  the  load.  '^The  prisoner 
unUtaded  the  cart,  and  packed  the  coab  in  the  prose- 
cutor's coal-place.  When  the  prosecutor  saw  the  coals 
iu  the  coal-pbce,  they  appeared  to  be  much  too  small 
a  quantity  to  weigh  1 5  cwt.,  and  he  had  them  weighed, 
when  it  was  found  that  they  weighed  8  cwt.  only. 

The  prisoner  had  at  this  time  received  his  money 
and  gone  away,  but  the  prosecutor  went  after  him, 
chidlenging  him  with  the  fraud,  and  asking  for  redress. 
The  prisoner,  however,  refused  to  make  any,  stating 
"  that  he  did  ilot  make  childish  bargains,  and  that  the 
prosecutor  could  not  do  anything  to  liim,  because  he 
had  not  sold  the  coal  by  weight  but  by  the  load." 

The  prosecutor  stated  that  he  had  bought  the  coal  on 
the  representation  of  the  prisoner  that  there  were  15  cwt., 
and  the  size  of  the  cart  and  the  appearance  of  the  coal 
therein  warranted  the  belief  that  there  were  15  cwt. ; 
but  it  turned  out  that  the  coal  was  loaded  in  a  parti- 
cular manner,  technically  known  as  "  tunnelUng  ;'* 
that  is,  the  coal  (which  is  in  large  lumps)  is  so  built  up 
in  the  ca^t  that  one  lump  rests  on  the  edges  of  that 
belovir  it,  and  large  spaces  are  left  between  tiie  lumps  of 
coal,  and  thus  there  is  an  appearance  of  a  greater 
quantity  of  coal  than  there  actually  is. 

From  further  evidence,  it  appeared  that  the  coal  was 
not  Forest  coal  at  all,  and  had  not  been  bought  at  the 
pits,  but  was  Rutland  coal,  and  bought  that  same 
morning  at  a  wharf  in  the  town  of  Loughborough ;  that 
the  cart,  when  loaded  at  the  wharf,  had  weighed  8  cwt. 
only,  and  although  the  prisoner  stated  that  other 
coal  had  been  added  to  it  from  another  cait-load  pur- 
chased at  the  same  time  from  the  wharf,  there  was  no 
evidence  of  this  produced  at  the  trial. 

It  further  appeared  that  on  the  same  day,  and  a  very 
short  time  after  the  coal  was  sold  to  the  prosecutor, 
the  prisoner  had  offered  the  same  load  to  another  per- 
son as  containing  13  cwt.,  but  on  looking  at  the 
cart  it  was  evident  that  the  coal  was  "  tunnelled,"  and 
the  prisoner  was  then  and  there  challenged  with  the 
fict,  and  told  that  there  was  not  above  8  cwt.  in 
the  cai't,  or  19  cwt.  at  the  most. 

The  prisoner  was  not  defended  by  counsel,  and  the 
jury  found  him  guilty. 

With  respect  to  the  false  pretence  as  to  the 
"  character  "  of  the  coal,  it  appeared  to  me,  on  inquir- 
ing of  the  witnesses,  that  taore  was  not  much  real 
diiierence  in  value  between  the  Forest  coal  and  the  But- 
land  coal,  and  that  the  preference  of  one  over  the  other 
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was  nther  acoordiog  to  the  idea  of  the  customer,  than 
the  actoal  value  of  the  article ;  and  I  should  not  have 
considered  *it  a  case  of  falae  pretences  under  the  statute 
had  this  heen  the  on]j  misrepresentation ;  hut  I  con- 
sidered that  the  eTidence  showed,  not  merely  a  false 
statement  as  to  the  quanti^,  bat  a  preoonceiyed  inten- 
tion to  defraud,  and  a  mode  of  packing  the  coal,  re- 
sorted to  for  the  purpose  of  fraud,  and  that  therefore 
the  jury  properly  found  the  prisoner  guilty. 

On  referring,  however,  to  the  case  of  Reff,  v. 
Sherwood,  I  found  that  some  of  the  learned  jodges 
who  gave  judgment  therein  had  apparently  drawn  a 
distinction  between  the  case  of  a  false  representation 
made  during  the  bargaining  and  that  made  after  the 
sale  waA  completed ;  and  in  the  present  case,  ^  as  the 
false  pretence  was  made  in  the  course  of  the  progress 
of  a  sale,"  I  did  not  feel  justified  in  sentencing  the 
prisoner  until  the  subject  had  come  under  the  consider- 
ation of  the  judges.  I  therefore  postponed  the  sen- 
tence, and  directed  that  the  prisoner  might  be  liberated 
on  bail  to  appear  and  receive  sentence  at  the  next 
Easter  sessions. 

Ht.  J.  H08KIM8,  Deputy  Chairman. 

No  counsel  were  instmcted  dther  for  the  prosecutor 
or  prisoner. 

Erlb,  C.J.—  We  are  of  opinion  that  the  conviction 
in  each  case  was  right.     With  reference  to  the  case  of 
Joseph  Ragg,  there  was  a  false  representation  that  the 
quantity  of  coals  was   15  cwt.,   whereas  only  about 
8  cwt.  were  delivered,  and  there  Wiis  a  pretence  of  a 
deliveiy  of  7  cwt.,  no  part  of  which  had  been  delivered. 
This  falls  within  the  class  of  cases  of  false  representa- 
tions as  to  the  quantity  of  goods  delivered,  the  prin- 
ciple of  which  is  a  false  pretence  of  a  definite  fact 
cognisable  by  the  senses,  which  is  an  indictable  offence 
within  the  statute.   With  regard  to  the  case  of  Thomas 
Goss,  there  was  also  a  false  pretence  of  a  definite  fact 
withm  the  cognisance  of  the  senses ;  for  by  a  sample  of 
an  entirely  different  cheese  which  he  falsefy  represented 
as  a  sample  of  the  cheese  to  be  sold,  he  procured  the 
purchaser  to  buy  the  inferior  cheese,  and  part  with  his 
money.     That  was  a  false  pretence  as  to  the  substance 
of  the  article  for  sale,  whereby  the  prisoner  was  enablrd 
to  pass  off  a  counterfeit  article.     In  Reg.  v.  Roebuck, 
1  L'ears.  61  B.  24  j  S.  C.  7  Cox  Crim.  Cas.  126,  it 
was  held  that  falsely  representing  to  a  pawnbroker 
that  a  chain  is  nlver,  the  prisoner  knowing  it  to  be  a 
base  metal,    is    indictable.      So    here  the    drawing 
from     the     prisoner's     pocket    dishonestly    samples 
from  another  cheese,  and  not  the  cheese  intended  for 
sale,  which  was  a  totally  different  substance,  and  falsely 
pretending  to  the  purohaser  that  those  samples  were 
part  of  the  substance  which  he  was  to  buy,  that  is 
equally  an  indictable  offence  within  the  statute,  and  falls 
with'U  the  class  of  cases  to  which  belong  Reg.  v.  Abbott^ 
where  the  substance  of  the  purohafle  was  a  cheese  of  the 
identical  character  with  the  taster;  and  Reg,^,  DundaSj 
6  Cox   Crim.   Cas.  380,  where  the  article  sold  was 
falsely  pretended  to  be  Everett's  blacking,  which  was  a 
known  article  in  the  neighbourhood,  whereas  in  fatt  the 
article  sold  was  a  totally  different  thing.     In  the  case 
of  Reg.  V.  Bryan^  the  case  of  the  plated  spoons  repre- 
sented as   eqn^l  to  Elkington's  A,  having  as   much 
silver  and  foundations  of  the  best  material,  the  judges 
who  constituted  the  majority  decided  that  case  on  a 
very  sound  distinction,  for  there  the  representation  was 
matter  of  undefined  opinion,  and  not  within  the  limit 
of  indictable  offences.     A  great  deal  of  dissatisfaction 
has  been  expressed  with  thai  dedsion,  as  if  it  must 
operate  as  an  encouragement  to  falsehood  and  fraud, 
and  lead  to  a  great  deal  of  mischief ;  but  it  should  be 
recollected  what    an  extreme    calamity  it    is    to  a 
respectable  man  to  have  to  stand  his  trial  at  a  cri- 
minal bar  as  a  cheat  upon  an  indictment  at  the  instance 
of  a  dissatisfied  purohaser,  and  this  he  might  be  liable 
to  for  merely  using  an  imaginative  style  of  address 


upon  the  sale  of  his  goods.  It  is  of  great  pnblic  im- 
portance to  endeavour  to  draw  the  fine  distinctly 
between  false  representations  which  are  indictable  and 
thoee  which  are  not.  In  the  present  case  there 
was  a  fatoe  representation  that  an  article  was  a 
genuine  substance,  and  so  passing  off  a  counterfeit 
substance,  and  tint  was  an  indietable  offence.  My 
brother  Willes,  J.,  in  Reg.  v.  Brtfan,  threw  a  great  deal 
of  light  on  the  law  as  to  false  pretences,  and  though  he 
differed  from  the  majority  of  the  judgi-s  in  the  drasion, 
he  did  not  differ  fiom  the  principle  of  that  decision,  but 
only  upon  the  application  of  that  principle  to  the  case. 
The  majority  of  the  judges  thought  the  representaiion 
there  to  be  a  matter  of  opinion  <mly ;  my  brother  Will* 
thought  it  a  representation  of  the  BBbstanee,  as  if  the 
representation  had  been,  there  is  as  much  silver  in  the 
spoons  as  in  EIkingt(>s*s  A,  and  in  his  jadgment  it  wae 
the  fabe  representation  of  a  dffinite  fact  We  are 
therefore  of  opinion  that  this  conviction  must  be 
affirmed. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  I  would 
merely  add,  with  reference  to  the  ehecse  eases  and 
Elkin^  ton's  case,  one  observation.  If  the  prisoner  had 
said  that  the  cheeses  were  equal  to  the  tasters  pro- 
duced, that  woukl  have  fallen  within  the  Elkington*s 
spoon  ease ;  but  he  said  to  the  prosecutor, "  These  tasters 
are  a  part  of  the  very  cheeses  I  propose  to  sell  to  yon  \* 
and  therefore  it  was  a  representation  of  a  definite  fact. 

Tlie  rest  of  the  Court  concurring, 

Convietione  affirmed,  (a) 


OOTJBT  OF  aUEEN'S   BENCH. 

Reported  by  Johh  Thomi'sozc,  T.  W.  SAinciMues,  aiul  C.  J.  B» 
HsKTSLKT,  Estim.,  llairiiiters-At-LBw. 


Wednesday,  Jan,  25. 

Oram  r.  Gait. 

Tunypike  toU^ Agricultural  produce— Milk^S  Geo,  4, 

e.  126,  s.  32. 
AfUk  doee  not  come  within  the  meaning  of  the  worth 
"or  other  agricultural  produce,^  in  secL  32  of  the 
8  Geo.  4,  c.  126  {Ueneral  Tvminke  Act)  »o  as  to  be 
exempt  from  toU, 
This  was  a  case  stated  under  the  21  &  22  Vict. 

(a)  There  Is  no  part  of  tbe  criminal  lav  so  dlflienU  to  de- 
termine as  tbe  predse  point  at  which  a  felse  represieDtiitlon 
becomes  erioiinai,  and  oonaeqoently  indlctHble.  Judges 
and  anttaors  have  alike  fUIed  to  frame  a  precise  and  clear 
definition  of  the  offbnce.  It  is  certain  that  all  iaiae  repre- 
sentations  made  by  the  eeller  are  not  criminal,  for  if  it  were 
•a,  every  paff  would  be  indictable.  No  amount  of  mere 
ezagireratlon  is  criminal,  as  for  inatiuice,  where  a  aaack  de- 
clares that  Mb  mi'didne  will  care  all  diaeaaea,  or  the  tailor 
that  his  clothes  are  the  best  cloth  and  fit  Bat  a  false  repre- 
seutatiun  of  a  ftwt  i^eems  to  be  indJktable,  aa  where  a  chain 
Ib  represented  aa  gold,  when  it  is  not  gold,  or  as  In  the  above 
case,  tbe  cheese  Klren  to  taste  is  represented  to  ht  part  of 
the  cheese  sold,  when  it  is  not  sa  This  definition,  however. 
Is  not  quite  perfect,  for  In  Beg  v.  Dryon,  7  Cox  Crim.  Caa 
312,  anise  representation  that  silver  waa  equal  to  Elklng- 
ton's  A.  was  held  not  to  be  indictable,  the  assigned  reason 
belnic  that  It  was  a  mere  miareprefentation  of  qoiUlty,  and  not 
of  a  fkct,  and  it  may  be  condnded  thai  if  the  representation 
bad  been  that  the  silver  waa  Elkingtou'a  A.  the  indictment 
might  have  been  sustained. 

However,  as  tbe  dedsions  now  stand,  the  aafeet  rule  for 
magistrates  to  obaerve  will  be  to  treat  as  criminal  only  a  falae 
repreoentation  bf  a  seller  of  goods  aa  to  aome  faU  not 
touching  their  mere  quality.  And  it  la  also  very  Important 
for  them  to  bear  in  mind  that  in  all  charges  of  fUse  pretence 
there  mast  be,  not  only  an  actual  folae  pretence^  but  that  It 
roust  have  been  known  to  the  prisoner  to  be  aoch,  and  that 
it  mnat  have  been  aaed  with  intent  to  deflmad— that  intent 
being  of  the  essence  of  the  crim&  Consequently  the  proofi 
to  be  required  in  all  such  caaes  are  of 

Firat,  the  pretenoe  Itself,  irhieh  may  be  either  by  worda,  or 
by  acts  equivalent  to  a  orda. 

Secondly,  proof  dy  tks  prosecution  that  the  pretenoe  waa 
false  In  foct 

Thirdly,  that  It  was  by  reason  of  that  particular  fitlse  pre- 
tence that  the  priaoner  obtained  the  property. 

Fourthly,  that  he  reaorted  to  it  with  intent  to  defhiud,  and 
this  intent  may  be  gleaned  from  all  the  dreumatances  of  the 
caae. 
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Q.  B.]  Thb  Governor,  &c.)  of  Tbe  Nei^  River  v.  Sarah  Han  kin  Johnson.  [Q.  B. 


c  4S,  apoD  a  oonviction  of  a  tollgate-keeper  for  taking 
fllegdtoU. 

Bj  sect  S2  of  the  3  G«o.  4,  c  126  (the  General 
Tunpike  Act),  it  is  enacted  ^^tiuit  no  toll  shall  be 
demanded  or  taken  by  Tirtae  of  this  or  anj  other  Act 
of  Parliament  on  anj  turnpike-road  ...  for  any 
hocse,  beast,  or  other  cattle  or  carriage  employed  m 
canying  or  conveying  on  the  same  day  .  .  .  any 
hay,  straw,  fodder  for  cattle  and  com  in  the  straw 
which  han  grown  or  arisen  on  land  or  ground  in  the 
ooeapation  of  the  owner  of  any  such  hay,  straw,  fodder, 
or  com  in  the  straw,  potatoes,  or  other  agricultural 
pcoduee,'*  &o. 

Tbe  respondent  in  this  case  had  passed  through  a 
tampike-gate  in  the  city  of  Wells,  dnving  a  horse  and 
cart  laden  with  cans  of  milk.  The  appellant,  who  was 
the  gatekeeper,  daimed  and  took  a  toll  for  such  horse 
and  cait,  whereupon  the  respondent  summoned  him 
before  the  magistrates  of  Wells  for  taking  an  Illegal 
toll,  the  milk  being,  as  he  contended,  "  HgricultiLral 
pitMlaoe**  within  the  exemption  above  stated.  The 
mag^tratee  being  of  thu  opinion,  convicted  the  appel- 
lant. 

No  one  ^ypeared  for  the  respondent. 

F.  Edaoardtj  for  the  appellant,  contended  that  milk 
does  not  come  within  the  exemption  in  sect.  33  of  the 
3  Gen.  4,  c  136,  and  that  the  gatekeeper  was  right  in 
demanding  the  toU,  and  that  the  justices  were  wrong 
in  Gonviding  him.     (He  was  stopped  by  the  court) 

Cockburn,  C.J. — ^You  need  not  fiirther  argue  the 
case ;  we  are  all  with  you  upon  the  question.  The  sec- 
tion enumerates  certain  things,  as  hay,  staraw,  &&, 
followed  by  the  general  words  of,  *'  or  other  agricul- 
tOFsl  produce.**  These  latter  words  must  be  confined  to 
things  ejutdem  generis  with  those  which  have  preceded 
them.     The  conviction  cannot  be  sustained. 

Wiohtman,  J. — If  the  construction  put  upon  this 
section  by  the  magistrates  could  be  upheld,  it  would 
exnnpt  carts  laden  with  meat. 

Oboxpton  and  Hill,  JJ.  concurred. 

Conviction  qwuhed  (a). 

Weinetday^  Jan,  18. 

The  Govkrkob  and  Company  of  the  New  River 
(Appellants),  and  Sarah  Hankin  Johnson, 
(Be^ndent). 

Watenevrka   Ctatuee  Act  1847   (10  Viet,  c,  17)— 
Compensatum/t/r  damc^^ 

The  Waterworks  Clauses  Act  1847  enables  the  under- 
takers to  make  drains^  ^c,  emd  provides  that  in  t/ie 
exerdte  o/ their  po  cers  they  shaU  makefvUcompen- 
sadon  to  allptrties  interested  for  aU  damage  sus- 
tained bg  them  through  the  exercise  of  such  powers. 
This  proviso,  howecer,  does  not  give  a  right  to  conir- 
pensaiian  in  any  case  where  InU  for  the  statute  a 
rvjhi  of  action  would  not  exist. 

The  respondent  was  possessed  of  a  weff,  and  the  com- 
pany by  making  a  drain  drew  off  the  water  which 
percolated  intij  the  wetl,  and  by  the  same  means 
drew  it  off  by  percolation  defter  it  had  found  its  way 
into  Uie  well: 

Held  thatt  as  no  action  could  be  maintained  for  this 
injury^  so  no  compensation  could  be  claimed  for  it 
Wider  the  stfi^Ue, 
This  was  an  appeal  under  the  20  &  21  Vict.  c.  43, 

against  an  order  of  the  ma^tnttes  of  the  borough  of 

Hertford,  made  upon  the  New  River  Company,  for  the 

payment  by  the  appellants  to  the  respondent  of  the 

sum  of  2iL  16s.  7(2.  and  costs. 

it  appeared  that  the  company  were,  in  and  by  their 

local  Act,  entitled  "  An  Act  to  enable  tbe  New  River 

C(Hnpany  to  construct  certain  sewers,  dnuns  and  other 


(a)  Tbis  esM  Is  trnportaut  as  defining  what  Sffriealtural 
produce  is  exempt  from  tolls.  It  mast  be  tytudem  generis, 
with  *^h»j,  straw,  fodder,  com,  ftc."  in  the  way  to  be  used 
b/  the  fkinaer,  not  being  carted  away  for  sale. 


works  in  and  near  the  town  of  Hertford,  and  for  other 
purposes**  (17  &  18  Vict),  and  the  Acts  incorporated 
therein,  empowered  to  construct  certain  sewers,  drains 
and  other  works,  in  and  near  the  town  of  Hertford,  and 
that  in  doing  so  they  drained  the  spring  of  a  certain 
well,  belon^ng  to  a  messuage  and  premises  of  the  re- 
spondent, in  consequence  of  which  i^e  was  obliged  con- 
siderably to  deepen  her  said  well,  and  do  other  works 
attending  the  same  to  obtain  a  proper  supply  of  water, 
and  in  so  doing  had  incurred  the  expense  of  2L  1 6s.  7dL 
In  the  said  local  Act  was  incorporated  the  Water- 
works Clauses  Act  1847  (10  Vict.  c.  17),  the  12th 
section  of  which  enables  the  company  lo  make  (inter 
alia)  drains,  cuts,  &c,  **  provided  always,  that  in  the 
exercise  of  the  said  powers  the  undertakers  shall  do  as 
little  damage  ss  can  be,  .  .  .  snd  shall  make  full 
compensation  to  all  parties  interested,  for  all  damage 
sustained  by  them  through  the  esercise  of  such  powers.** 
It  appeared  by  the  evidence  that  the  company  for  the 
purposes  of  their  Act  opened  the  public  road  in  front  of 
the  respondent's  house,  and  that  as  soon  as  the  ground 
was  dug  out  to  form  the  sewer  the  water  in  the  re- 
spondent's well  became  less  in  quantity,  and  that  the 
diminishing  continued  till  the  well  became  quite  drj. 

This  case  was  part  argued  on  the  16th  Nov.  last,  by 
Woollett  for  the  respondent  and  Bovil/j  Q.C.  for  the 
appellants,  when  its  further  argument  was  postponed  till 
the  present  term ;  but  the  court  being  now  differently 
constituted,  it  desired  Woollett  again  to  state  hu 
argument 

WooUeit  (^Foster  with  him)  now  again  a^ued  for  the 
respondent,  that  the  order  of  justices  was  perfectly  good, 
and  that  the  company  were  liable  under  the  12th 
section  of  the  Waterworks  Act  (incorporated  in  the 
local  Act)  to  make  compensation  for  the  damage  sus- 
tained by  the  respondent  He  contended  that  the  com- 
pany were  liable,  first,  for  interrupting  the  water  in  its 
access  to  the  well ;  and  secondly,  for  drawing  it  from 
the  well  after  it  had  found  its  way  there.  He  en- 
deavoured to  distinguish  this  case  from  Chasemore  v. 
RichardSy  33  L.  T.  Rep.  350,  and  Acton  v.  Bkmdell^ 
18  L.  J.  280,  Ex.  He  also  cited  The  London  and 
North-  Western  RaHway  Company  v.  Bradley,  6  RaiL 
Cas.  151 ;  Staunton  v.  Woolrych,  26  L.  J.  303,  Ch. 

BovUly  Q.C.  {Bushley  with  him)  was  not  called 
upon. 

Cockburn,  C.J. — I   think  this    order  must   be 
quashed.    The   recent   decisions  fuUy  establish  what 
is  the  correct  view  wo  are  to  take  of  Acts  of  Par- 
liament when  they  give  compulsory  powers  to  inter- 
fere with  the  rights  of  property  and  provide  for  com- 
pensation, namely,  that  a  party  shall  not  be  damnified 
by  having  his  right  of  action  taken  away,  and  that 
therefore,  unless   the    company  are   doing  something 
which  but  for  the  compulsory  powers  they  could  not 
do,    they    shall    not    be    liable    to    make    compen- 
sation.    The    question,   therefore,    here   is,   whether 
the  company  have  interfered  with  the  rights  of  the 
respondent  in  such  a  way  as  would  give  a  right  of 
action  ?     Mr.  Woollett  says  that  they  have  interfered 
with  the  water  in  its  coming  to  the  well,  and  that  they 
have  drawn  it  away  after  it  has  got  there.      Now,  as 
regards  the  first  injury,  Chasem^ire  v.  Richards  is  an 
authority  to  show  that  the  abstraction  of  water  perco- 
lating through  the  earth  is  not  a  cause  of  action,  and 
so  in  this  case  the  abstraction  would  not  give  a  right 
of  action,  and  therefore  there  should  be  no  compensa- 
tion under  the  statute.      Then  as  to  abstracting  the 
water  after  it  has  got  to  the  well,  Aettm  v.  BhmdeU 
is  an  authority  to  show  that  no  action  will  lie  for  that 
It  would  be  a  very  great  pity  to  throw  any  doubt  upon 
the  proper  construction  of  such  clauses  under  these 
Acts  of  Parliament.     Where  theie  could  be  no  right  of 
action,  it  would  be  very  mischievous  to  hold  that  any 
right  to  compensation  is  given  liy  statute,  unless  upon 
the  clearest  language. 
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The  Mayor,  &c.  of  Stockport  v.  C'hestham — Saue  v.  Davenfobt. 

[Q.  B. 

WioarMAjr,  Gbompton  and  Blackburn,  JJ.  con- 
curred. Order  quashed  without  costt,  (a) 


Nov,  15  and  Jan,  26. 
The  Mator,  &c,  of  Stockport  v,  Chbetham. 
Same  v,  Davenport. 
Local   In^provement  AcU^  7  Geo.  4,  c.  cxviii.  m.  71, 
73—1  VicUc,  cxxix  m.  107, 108,  109,  115— (7o«- 
ttruction. 
To  an  action  hy  commissioners  acting  under  a  I  cal 
Iff^ovemeni  Act  againtt  the  owmra,  ^c,  of  buUd- 
inffSf  to  recover  C&e  expenses  incurred  in  paving 
jiaggkig^  tougfUngy  cleansing^  and  completing  a  cer- 
tain ttreetf  the  dejendani  pleaded  that  Vie  said  street 
was  a  pubUo  street  and  common  highway ^  repair- 
able and  repaired  hy  Vie  in/uUritants  at  large  as  a 
common  fiighway : 
£eld,  on  demurrer  (w'dh  rtference  to  the  several  local 
Acts)^  a  bad  plea. 

Those  were  actions  bronght  by  the  mayor  and  cor- 
poration of  Stockport,  as  commissioners  under  an  Act 
for  improving  and  regulating  the  borough.     The  de- 
clarations stated  that,  after  the  passing  of  the  said  Act, 
divers  streets  within  the  said  borough,  and  amongst 
others  a  street  called  York-street,  were  respectively 
laid  out,  but  were  not  paved,  flagged,  soughed,  cleansed, 
completed,  and  put  into  good  order  and  condition  in 
such  manner  and  with  such  materials  and  with  such 
drains  as  were  to  the  satisfaction  of  the  said  comuiis- 
siont'rs  appointed  for  putting  the  said  Act,  and  the 
several  powers  therein  contained,  into  execution,  and 
the  same  respectively  for  and  during  all  the  times 
hereinafter  mentioned  had  building*',  tenements,  yards 
and  inclosed  phu^s  other  than  such  as  were  used  only 
as  arable,  meadow,  or  pasture  land  at  the  respective 
sides  thereof,  to  the  extent  of  one-half  part  of  the 
whole  length  of  the  said  streets  respectively,  and  ex- 
clusive of  streets,  squares,  places,  lanes,  roads,  paths, 
ways,   courts,  and  other  public  passage  and  entries 
leading  into,  out  of,  or  across  the  smne ;  and  the  de- 
fendant was  the  owner  of  a  house,  building,  ground,  and 
land  within  the  said   street  called  York-street,  and 
divers  other  persons  were  also  owners  of  houses,  build- 
ings,  ground,  and    land  within   and  adjoining    that 
street ;  and  that  street  continuing  not  levelled,  flagged, 
soughed,  drained,  completed,  and  put  into  good  order 
and   condition  as  aforesud,   the  said  commissioners 
deeming  it  just,  necessary  and  proper  to  cause  the  Kame 
to  be  levelled,  flagged,  soughed,  drained,  cleansed,  re- 
paired,   amended,    completed,   and  put,  inclusive  of 
streets,    squares,   places,  lanes,   roads,   paths,   ways, 
courts,  and  other  public  passages  and  entries  leading 
into,  out  of,  over,  or  across  the  said  street,    into  good 
order  and  condition,  and  having  power  and  authority 
to  do  so  under  and  by  vutue  of  the  said  Act,  did  cause 
their  de*  k  to  give  and  leave  notice  in  writing  to  nnd 
with  the  defendant  and  each  and  every  other  of  the 
owners  and  occupiers  of  the  buildiuL:s,  land^,  grounds, 
and  hereditaments  within  and  adjoining  to  the  said 
street,  called  York-street,  so    to   be  levelled,  paved, 
flagged,  drained,  soughed,  cleansed,  repaired,  amended, 
completed,  and  put  into  good  order  and  condition  as 
aforesud,  requiring  the  defendant  and  other  such  owners, 
and  each  of  them  collectively,  to  level,  pave,  flag,  drain, 
8  mgh,  cleanse,  repair,  amend,  complete  and  put  the  said 
street,  inclusive  of  all  streets,  square^,  places,  lanes, 
roads,  paths,  ways,  courts  and  other  public  pass^iges 
and  entries  leading   into,  out  of,  over,   or  across  the 
same  street ,  into  good   order  and  condition,  hi  such 
manner  and  according  to  a  certain  plan  produced  and 

(a)  This  ts  In  accordance  wlih  a  recent  series  of  decMont 
that  have  deturmined  ttiMi  tliere  Is  no  propeity  in  water  per- 
colating through  the  earth  to  a  well  by  no  defined  channel, 
and  that  It  may  be  abstracted  by  digging  elsewhere ;  so  also 
that  when  water  has  entered  the  weU  it  may  be  alMtracted 
by  percolation  by  another  well. 


shown  at  the  time  of  the  service  of  the  said  notice,  and 
with  such  materials,  sewers,  soughs,   gutters,  sinkSy 
drains  and  wateroourses,  as  the  sali  conmiiasi<«er8  in 
the  said  notice  directed,  and  the  said  commi^nionen 
did  by  the  said  notice  give  the  defendant  and  others,  the 
said  owners  and  occupiers,  notice,  that  in  case  they 
neglected  or  refused,  for  the  space  of  six  calendar 
months  after  the  said  notice,  to  level,  pave,  flag,  drain, 
sough,  cleanse,  repair,  amend  and  otherwise  complete 
and  put  the  said  street  into  good  order  and  condition, 
and  with  such  materials,  sewers,  soughs,  gutters,  sinks, 
drains  and  watercourses  as  aforesaid,  pursuant  to  the 
said  notice,  that  then  and  in  such  case  the  said  commis- 
sioners would  cause  the  same  to  be  done,  and  recover 
the  costs,  charges  and  expenses  thereof,  in  case  of  re- 
fusal to  pay  the  same,  in  such  manner  as  in  the  said 
Act  is  mentioned ;  and  the  plauitifis  alleged  that  the 
defendant  and    other  the  said  owners  u^lected  and 
refused,  for  the  space  of  six  calendar  months  next  after 
the  said  notice,  to  pave  the  said  street,  and  with  such 
materials  as  atbresaid,  pursuant  to  the  said  notice ;  and 
thereupon  afterwards  the  said  oonmiissionen  caused  the 
levelling,  paving,  flagging,  draining,  soughing,  repair- 
ing and  amendmg  of  the  same,  to  be  done  according 
to  the  said  Act,  and  the  charges  and  expenses  of  and 
attending  their  doing  the  same  amounted  in  the  whole 
to  a  large  sum  of  money,  and  the  proportions  of  such 
charges  and  expenses  to  be  paid  by  the  said  owners 
respectively,  according  to  the  said  Act,  were  afterwards 
ascertained  by  the  said  cununissioners,  and  the  defen- 
dant's equal  share  and  proportion  of  the  said  charges 
and  expenses  to  be  paid  by  him  and  calculated  according 
to  the  said  Act,  and  ascertained  as  aforesaid,  amounted 
in    the    whole    to  a  large  sum  of  money,  to   vrit, 
211  8<.  %d. ;  and  the  defendant  had  notice  of  the  pre- 
mises.   And  the  defendant,  although  required  by  the 
said  commissioners  to  pay  the  same,  has  refused  and 
still  refuses  bo  to  do,  and  the  sud  commissioners  are 
still  unpaid  and  not  reimbtur»ed  the  same.     And  the 
said  commissioners  have  done  all  things,  and  a  1  thinga 
have  happened  and  exist,  to  entitle  the  said  commis- 
sioners to  have  payment  made  to  them  of  the  said  simi. 
There  were  also  counts  for  money  ptiyable  and  for 
money  paid  by  the  plaintittb  to  the  defcudant*s  use. 

Seventh  plea. — Th>it  the  said  street,  called  York- 
street,  was  before  and  at  the  times  of  the  giving  or 
leaving  of  the  said  notioes,  and  thence  hitherto  lias 
been,  and  still  is,  a  public  street  and  common  highway 
■  cpairable  and  which  theretofore  had  been  repaiied 
and  kept  in  repair,  and  during  all  the  tiuies  aforesaid 
ought  to  have  been,  and  still  ought,  to  be  repaired  and 
kept  in  repair,  when  and  as  ofien  as  necessary,  by  the 
inhabitants  at  large  of  a  certain  district  or  division 
within  which  the  ^ame  was  and  is  situate,  and  the  in- 
habitants of  wliich  di^trict  or  division,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary, 
have  bi'en  used  and  accustomed  to  n'pair  and  amend, 
and  during  all  the  times  aforesatd  ought  to  h.^ve  re- 
paired and  umeuded,  und  still  ought  to  repair  and 
amend,  when  and  as  often  asi  neccss^try,  all  conmion 
highways  situate  within  the  8:iid  district  or  division, 
and  which  otherwise  wotdd  be  repairable  by  the  parish 
at  1  rge. 

Demurrer  nnd  joinder  in  demurrer. 
CoUitr,  Q.C.  (  Welsby  with  hun),  for  the  plaintiff, 
contended,  flrst,  that  the  fact  of  York-street  being  a 
connnon  highwny  repairable  by  the  inhabitants  at 
large  of  a  certain  district  or  divimon,  docs  not  exclude 
the  jurisdiction  of  the  commissioners  or  discharge  the 
defendant  from  liability  to  pay  the  expenses  su^  for. 
Secondly.  th:it  York-street  is  a  street  within  the  mean- 
ing of  the  "  Act  for  improving  and  iTgulating  the 
borough  of  Stockport  in  the  several  counties  of  Chester 
and  Lancaster : "  (1  Vict,  c  cxxix.)  Thirdly,  that  the 
expenses  sued  for  were  incurred  in  respect  of  matters 
and   works  within   the  jtirisdiction  of    the  oommis- 
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Q.  B.] 


TiiB  Mayor,  &c.  op  Stock.i*ort  9.  Gukistiiam — Same  v.  Davenport. 


[Q.  B. 


siooera,  and  which  the  mhabitants  at  large  of  the 
■aid  district  or  ^Tiaon  were  not  liable  to  do  or  perform. 
Fomthlj,  that  the  persons  liable  to  the  sud  expenses 
are  the  owners  of  the  houses,  buildings,  ground  or  land 
within  or  adj<nning  the  said  street 

Meiligk^  for  the  defendant*,  contended  that,  aooording 
to  the  true  construction  of  the  107th,  108th,  109th 
and  1 1 5th  sections  (a)  of  the  local  Act,  for  improving 
and  regolating  the  borough  of  Stockport,  the  plainlifFs 
hare  no  power  to  oompd  the  owners  of  premises  ad- 
joining streets  to  paj  the  expense  of  paving  the  streets 
where  the  streets  are  highways  repiurable  by  the  polish 
ta  township.  Cur,  adv.  vult. 

JoH.  26. — CocKBURN,  G.J. — The  question  arguf^d 
before  as  in  this  case  was,  whether  the  108th  section 
of  the  1  Vict  c  cxxix  (local)  extended  to  highways, 
whidi  were  pnblic  and  repairable  by  the  inhabitants  of 
the  township.  It  was  admitted  by  Mr.  Mellish,  who 
azgned  for  Ute  defendant,  that  the  words  of  the  enact- 
ment, in  iheir  plain  and  grammatical  construction,  were 
sufficient  to  include  such  public  highways  ;  but  he 
oontended  that  the  language  used  wotdd  be  satisfied  by 
the  limiting  it  to  the  highways  not  repaimble  by  tiie 
inhabitants  at  large;  and  that  many  inconveniences 
would  rvsnlt  from  jciving  the  section  the  wider  appli- 
cation. On  the  other  hand,  it  was  argued  on  behidf  of 
the  plaintiffs,  that  in  order  to  carry  out  the  intent  and 
object  of  the  statute,  it  was  necessary  to  give  to  the 
pforisioa  in  question  its  proper  meaning ;  and  reference 

(«)  Tbe  toOowlaa  is  an  atwtraet  of  the  sections  referred 
to  :-~l  Viet  e.  cxxix  (local)  i.  107,  provides  that  when  any 
streets,  sqaares,  lanes,  roads,  paths,  ooarts,  wajs  or  pas- 
sages  in  the  borough  sliall  be  well  and  sufBdently  made, 
sewered,  paved,  flagired,  repaired,  amended,  sapported  and 
pot  in  oraer  to  the  saUsliaction  of  the  eommissionera,  the  said 
eonuBiaaioners  maj,  on  tiie  application  of  the  owner  or  owners 
td  tbe  BoU,  or  of  the  greater  part  in  value  of  such  owners, 
iedaresoch  streets,  Ac  to  be  highways,  and  order  tbe  snr- 
vffor  of  Idghways  to  repair  and  keep  the  same  In  good  oondi- 
ttai,  and  after  sooh  declaration  and  order  the  same  ahaU  be 
deemed  to  be  public  highways,  and  shall  be  kept  in  repair 
1^  the  tnhahttants  of  the  township  wherein  the  lame  shall 
be  Siniate.     Seet.  108  empowers  the  commissioners  to  cause 
all  sQcb  of  the  present  streets,  Acl  laid  out  but  not  paved, 
flagged,  soog^hed,  cleansed,  completed  and  \ut  into  good 
order,  or  any  portion  thereof  which  shall  have  any  boild- 
tngi^  tenement,  yards,  or  inclosed  places,  except  such  as 
are  naed  only  as  arable,  meadow,  or  pasture  land,  whether 
the  same  shall  be  In  a  oontinnons  Une  or  not  at  the  ride  or 
respective  sides  thereof   to  the  extent  of  one^half  of  the 
irtiele  length  of  each  streets,  dkc,  to  be  freed  from  fences, 
posts  and  other  obstmetion,  and  to  be  paved,   flagged, 
sooghed,  drained,  cleanaed,  repaired,  completed,  amended 
and  put  into  good  order  in  sneh  manner,  with  such  mate* 
rials,  sewers,  Ac.,  and  on  sneh  levels  as  to  the  said  oum- 
■risaknien  shall  seem  moat  neoesMry ;  and  the  charges  and 
•Kpenaas  attending  or  In  any  measure  relating  to  soch  new 
pavements,  flagging,  levelling,  draining,  soughing,  cleans- 
mg,  sewers,  Ac.,  and  completing  and  patting  into  good 
Ofder  and  eondltlon,  shall   be  paid  and  reimbursed  to  the 
ssld  eomnsissioBers  by  the  owners  of  the  booses,  boUdlngs, 
gromdfOr  land  within  or  adjoining  the  said  Btreet^  Ac.,  so 
to  be  new  paved,  Ac.,  each  sneh  owner  paying  an  eqaal 
share  <»*  proportion  thereof^  according  as  such  new  pave- 
ment, A&  are  or  is  or  shall  be,  either  betore,  behind,  or  at 
the  aide  or  eoraer  of  hia  or  their  house  or  hooses,  Ac, 
except  as  before  mentioned,  and  sneh  portions  of  the  said 
costs,  ehaigesandexpenses  as  relate  to  sach  levelling,  and  the 
iM  I  rssnrj  drains,  Ac.  for  conveying  the  snrf<:oe  water  into 
tlw  main  aewera,  ahall  and  may  bo  oharged  to  sneh  owners 
without  Tefsreooe  to  the  extent  of  their  respective  premises,  in 
audi  proportions  aa  the  said  commissioners  shall  consider 
lUr  and  reasonable;   end  if  such  owners  shall  neglect  or 
ictese  to  pay  sndi  charges  and  expenses,  the  same  shall  and 
may  be  levied  by  distress  or  by  action  at  luw.    Sect  109 
provides  ttiat  before  the  commissioners  shall  cause  such 
strerts,  Ac  to  be  levelled,  paved,  flagged,  Ac,  they  shall 
give  notice  in  writing  to  the  owners  and  occupiers  of  the 
^B^^V^faig^,  bund,  ground  and  hereditaments  within  or  adjoining 
the  said  streets,  Ao,  requiring  them  ooUeetively  to  level,  pave, 
fl3g,  Ac.  and  put  Into  good  order  and  condition,  and  in  case 
soch  owners  shall  negleet  or  refase  for  six  months  after 
sDch  Botles  to  level,  pave,  Aa,  then  the  cmnmlssloners  are 
nqoired  to  eanse  the  same  to  be  done,  and  to  recover  the 
costs,  charges  and  expensea  thereof  from  such  owner  or 
oecupier.     Sect.  115  enacts  that  nothing  therein  contained 
diall  extend  to  exempt  the  inhabitants  of  the  several  and 
fBipietlve  townships  fTcm  the  repair  of  any  highways. 


was  made  to  the  preamble  of  the  statute  to  enforce 
that  view.  The  statute  is  for  improving  the  borough 
of  Stockport  It  recites  a  former  local  Act,  7  Ger.  4, 
c.  cxviii,  and  for  the  same  object,  the  Pariiamentary 
Reform  Act,  which  created  Stodcport  together  with 
parts  of  four  other  adjoining  townships,  a  parlia- 
mentary borough ;  and  also  the  Municipal  Corporation 
Act,  by  which  the  limits  of  Stockport  as  a  corporate 
borough  are  made  oo-extensive  with  its  limits  as  a 
parliamentaiy  borough.  It  may  be  well  here  to  ob- 
serve, that  when  the  7  Geo.  4,  c.  cxviii,  passed,  the 
town  of  Stockport  and  the  township  of  Sto^port  were 
coterminous,  and  that  the  7  Geo.  4  was  confined  to 
that  township.  The  1  Vict  c.  cxxix,  then  proceeds  to 
recite  as  follows : — **  And  whereas  tliose  parts  of  the 
said  borough  of  Stockport  not  comprised^  in  tlie  said 
first  recited  Act  are  very  populous,  and  the  several 
streets,  lanes  and  passages  therein  are  not  sufficiently 
paved,  lighted,  repaired  and  cleansed,  and  the  same  are 
subject  to  various  nuisances  and  annoyances,  and  the 
said  township  of  Stockport  since  the  passing  <^  the  snid 
first  redted  Act  hath  greatly  increased,  and  still  is  in- 
creaang,  in  building,  and  it  is  expedient  that  further 
and  additional  forces  should  be  established  for  better 
paving,  sewering,  cleansing,  lighting,  regulating  and 
improving  the  said  township  of  Stockport,  and  also  for 
the  paving,  sewering,  cleansing,  lighting,  regulating  and 
improving  such  parts  of  the  said  townships  of  Heaton 
Norris,  Brinnington,  Cheadlo  Bulkeley  and  Cheadle 
Moseley,  as  now  form  part  of  the  said  borough  of  Stock- 
port, and  for  the  opening  and  forming  more  convenient 
ways,  approaches  and  streets  within  the  said  borough  of 
Stockport"  It  is  therefore  plain  that  it  was  the  in- 
tention of  the  Legislature  that  further  powers  should 
be  established  for  better  paving  the  whole  town,  and 
for  paving  the  added  parts  of  the  new  borough.  This 
renders  it  important  to  ascertain  what  were  the  powers 
of  the  commissioners  under  the  old  Act  of  the  7  Geo.  4. 
For  if  the  commissioners  under  that  statute  possessed 
a  similar  power  with  regard  to  the  highways  within 
the  township  of  Stockport  to  that  which  the  ordinary 
meaning  of  the  langnage  of  the  section  now  in  dispute 
imports,  with  such  a  guide  to  the  intention  of  the 
Legislature  as  that  which  the  recital  referred  to  affords, 
it  would  be  doing  violence  to  the  conKtruction  of  the 
enactment  not  to  follow  the  ordinary  meaning  of  the 
words  because  of  the  inconveniences  which  it  is  alleged 
would  lesnlt  from  so  doing.  The  71st  section  of  the 
7  Geo.  4,  c.  cxviii,  is  very  similar  to  the  107th  section 
of  the  1  Vict.  c.  cxxix ;  so  much  so  as  to  afford  ground 
for  supposing  that  the  latter  was  taken  from  the 
former ;  and  in  like  manner  the  73rd  section  of  the 
former  Act  resembles  the  1 08th  section  of  the  latter. 
The  language  of  the  73rd  section  is  as  follows :  ^*  To 
cause  all  such  parts  of  the  pnblic  streets,  lunes,  high- 
ways and  passages  within  the  said  township  that  now 
are  in  the  estimation  of  the  said  commissioners  fully 
built  upon,  but  not  finished,  paved,  flagged,  or  otherwise 
put  into  good  order  and  condition,  and  all  such  public 
streets,  lanes,  ways  and  passages  as  are  now  making  or 
may  hereafter  be  made  within  the  said  township  which 
now  have  or  may  hereafter  have  buililings  erected  at  the 
respective  sides  thereof,  to  the  extent  of  three-fourth 
parts  thereof,  to  be  made,  paved  and  flagged."  It  is  to  be 
remembered  that  the  statute  7  Geo.  4  refers  to  atime  prior 
to  the  last  Highway  Act ;  that  all  public  highways  then 
dedicated  to  and  accepted  by  the  public  were  repairable 
by  the  inhabitants  at  large.  It  is  therefore  impossible 
to  satisfy  the  73rd  section  of  the  7  Geo.  4,  c.  cxviii,  by 
any  construction  which  would  exclude  highways 
repairable  by  the  inhabitants  at  large  from  its  operation. 
The  object  of  the  enactment  serms  to  be  directed  to 
the  proper  paving  of  such  ways  as  had  buildings  erected 
on  the  sides  thereof,  to  the  extent  of  three-fourth  parts 
thereof.  A  similar  object  seems  to  be  aimed  at  by  the 
108th  section  of  the  1  Vict.  c.  czzix,  except  that  tho 
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buildings  are  limited  to  one<half  part  of  the  length  of 
the  street  to  be  paved.  On  the  grounds,  therefore, 
that  a  similar  power  was  given  to  the  oommissionors 
under  the  first  Stockport  Improvement  Act,  and  that 
the  L^islature  intended  bj  the  present  Act  not  to 
abridge,  but  rather  to  enlarge,  the  powers  given  by  the 
first  Act,  we  think  that  the  construction  which  the 
pliun  meiming  of  the  enactment  warrants  should  pre- 
vail, and  our  judgment  must  be  fur  the  phdntiffiB.  We 
desire  to  guard  ourselves  from  being  taken  as  express- 
ing any  opinion  as  to  what  would  be  the  effect  of  such 
a  provision  as  the  one  under  consideration,  where  no 
previous  statute  served  to  show  the  meaning  of  the 
terms  used.  We  have  thought  it  unnecessary  to  deter- 
mine the  more  general  question,  in  consequence  of  the 
intent  of  the  Legi&kture  being  here  clearly  indicated 
by  the  former  enactment 

Judgment  for  the  plainHffs. 

Wednesday,  Feb  8. 

Reo.  r.  Johnson. 

Practice— New  triil — Obstruction  of  highway, 

AJler  a  verdict  of  "  not  guilty  '*  on  an  indictment  fur 

obtruding  a  highway,  a  nile  fT  a  new  trial  will 

not  be  granted  on  the  ground  that  the  verdict  is 

against  the  evidence. 

Indictment  for  obstructing  a  highway. 

At  the  tri<l  the  verdict  was  found  for  the  defendant. 
A  rule  met  ha^  ing  been  obtuncd  for  a  new  trial,  on 
the  ground  that  the  verdict  wns  against  evidence, 

Hayes,  Serjt.  showed  cause. — This  being  substan- 
tially a  criminal  proceeding,  and  the  verdict  having 
been  found  fur  the  defendant,  the  court  will  not  grant  a 
now  trial  on  the  ground  of  the  verdict  being  against 
the  evidence,  and  so  put  the  defendant  upon  his  trial  a 
second  lime.  Cases  cited : — R  v.  HeyneU,  6  East, 
315  ;  R,  V.  Oxfordshire^  16  East,  223 ;  R  v.  Mann, 
4  M.  &  S.  337  ;  ^.  v.  Burky,  5  M.  &  S.  392;  R,  v. 
Wandsworth,  2  B.  &  Aid.  63  ;  R,  v.  Chorky,  12  Q.  B. 
515  ;  and  i2.  v.  Russell,  3  E.  &  B.  942. 

Field  in  support  of  the  rule. — In  R,  v.  Russell  it 
was  helJ  that  the  court  would  grant  a  new  trial  in  the 
case  of  a  prosecution  substantially  for  the  purpose  of 
trying  a  civil  right  after  an  acquittal,  where  the  ground 
of  the  rule  is  misdizectbn  or  the  verdict  is  again-t 
evidence,  and  in  the  course  of  the  argument  Lord 
Campbell,  C.J.  observed  that  an  indictment  for  non- 
repair of  a  highway  was  very  much  in  the  nature  of  a 
question  as  to  a  civil  ri^t. 

WiOHTMAN,  J. — ^When  the  case  first  came  before 
ns,  I  had  greut  doubt  whether  it  was  a  case  in  which 
the  court  would  grant  a  rule  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evidence.  At 
the  triiil  there  was  conflicting  evidence,  and  the  jury 
have  found  a  verdict  of  acquittal,  contrary  to  what  we 
might  think  right.  The  question  la,  ought  we  now  on 
that  ground  to  grant  a  new  trial  ?  It  is  said  that  this 
proceeding,  though  in  form  a  criminal  one,  is  really  in- 
stituted to  try  a  civil  right  But  is  that  so  ?  It  does 
not  bind  the  right;  and  besides,  the  defeiiiiunt,  un  C"n- 
viction,  is  liable  to  be  treated  as  a  criminal,  and  to  be 
subjected  to  fine  and  imprisonment  On  the  whole,  I 
think  it  better  to  abide  by  the  rule,  where  so  much  uf 
the  criminal  law  is  incidental  to  the  case,  not  to  grant 
a  new  trial  on  the  ground  tliat  the  verdict  is  against 
the  evidence  after  the  defendant  has  been  acquitted. 

CuoMFTON,  J. — I  also  think  that  we  ought  not  to 
interfere  with  a  leading  rule  like  this  in  criminal  cases. 
I  do  not  mean  to  say  that  there  are  not  cases  of  pro- 
secutions in  which  the  court  would  interfere  after  a 
verdict  of  acquittal ;  but  I  adhere  to  what  I  said  iu 
Reg,  V.  Russell,  This  indictment  assumes  more  of  a 
criminal  nature  than  one  f  r  the  non-repair  of  a  high- 
way. I  thmk  it  much  better  to  put  the  prosecutors  to 
a  fresh  indictment,  than  interfere  un  slight  grounds 
with  the  rule  as  to  not  granting  a  new  trial  in  such  cases. 


Unx,  J.— This  is  an  indictment  for  a  nnisanoe ;  and 
there  has  been  a  verdict  of  not  guilty,  after  a  trial  on 
Uie  merits ;  and  it  is  sought  to  set  aside  the  verdict, 
and  obtain  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  evidence.  The  verdict  binds  no  right ; 
and  that  is  a  strong  fact  to  consider  as  to  granting  a 
new  trial  It  appears  to  me  that  it  would  be  a  viola- 
tion of  principle  to  grant  a  new  trial  in  sach  a  case. 

RuU  discharged. 


OOTTBT  OF  OOMMOK  BEKCH. 

Reported  by  Dakikl  Thokas  Evavs  and  R.  YiiUGnjai 
Williams,  Esq.,  Barrlster-at-Law. 

BXOISTRATIOIC  AFPEAU 

Nov,  16  and  24, 
French  (appelUnt)  v.  Tucker  (respondent). 
Smerdon  (appellant)  v.  Tucker  (respondent). 
BicKLET  (appellant)  r.  Tucker  (respondent). 
Election  law — Borough  vote — QuaUficaiion—  Ocagner 
of  house  widt  land  under  same  landlord — Reversion^ 
severance  of,  by  secret  deed^R^orm  Act,  2  Will  4, 
c  45,  s,  27. 
A  tenant  held  a  house  and  land  under  the  same  land- 
lord, sufficient,  together,  to  give  him  the  borough 
franchise.     The  landlord,  in  course  of  the  year  of 
occupation^  and  without  notice  to  the  tenant,  sold  the 
reversion  of  part  of  the  premises  to  a  third  person^ 
who  thereupon  objei:ted  to  the  tenants  name  being 
retained  upon  the  list  of  v*4ers,  on  the  ground  thai 
the  reversPM^  b^ing  severed,  he  did  not  hold  under 
"  the  same  landlord  '*  within  the  menningofthe  2514 
section  of  the  Reform  Act,  2  ^3  Will.  4,  e.  45, 
and  the  voters  name  wtu  eagpunged  by  the  revising 
barrister : 
ffeld,  that  the  name  must  be  restored  totheHst;  thai 
the  tnking  of  premises  of  sufficient  value  from  the 
same  landlord  was  the  principal  test  relied  on  by  the 
Legislature,  and  that  here,    the  tenant  having  so 
taken  them,  and  harnng  continued  to  hold  them  on 
the  same  terms,  the  recersion^  whether  severed  or  not^ 
1MU,  as  tif  his  interest^  the  same  reversion ;  therefore 
he  was  entitl^'d  tu  retain  his  vote. 
At  a  court  held  before  the  revising  barrister  ap- 
pointed to  revise  the  list  of  voters  for  the  borough  of 
Ashburton,    Robert    Tucker    duly    objected    to    the 
name  of  John  French  being  retained  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member  of 
Parliament  for  the  borough  of  Ashburton. 
The  facts  of  the  case  were  as  follow  :•> 
The  voter,  John  French,  occupied  as  tenant,  from 
the  31st  July  1858  to  the  31st  July  1859,  a  building 
and  land  within  the  borongh  of  Ashburton,   <^  the 
annual  value  of  11/.     The  only  objection  to  the  vote 
was,  that  the  premises  were  not  occupied  under  the 
same  landlord.      On   the  3lst    July    1858  WiUiam 
Tucker,  a  son  of  the  objector,  was  the  landlord  of  all 
tiie  premises. 

The  tenancy  was  a  tenancy  from  year  to  year  nnder 
a  verbal  agrcoment,  at  the  annual  rent  of  llL  The 
estate  of  the  said  William  Tucker  was  an  estate  for  a 
long  term  of  years,  and  he  still  retains  that  estate  in 
part  of  the  premises ;  but  on  the  12th  July  1859  he 
sold  to  his  father,  the  objector,  Robert  l^icker,  an 
interest  in  part  of  the  premises.  By  a  deed  of  that 
date,  duly  executed,  the  said  William  Tucker,  in  con- 
sideration of  the  sum  of  It,  demised  to  the  objector 
Robert  Tudcer  one  of  the  fields  occupied  by  the  voter, 
to  hold  during  the  joint  lives  of  the  said  WiUiam  Tucker 
and  Robert  Tucker,  subject  to  the  payment  of  a  rent- 
charge  of  41,  issuing  out  of  all  the  premises  occupied 
by  the  voter. 

The  transaction  was  a  bond  fide  sale  for  adequato 
value.  The  consideration  was  really  paid,  but  no 
notice  of  the  sale  or  conveyance  was  ever  given  to  the 
voter,  and  he  did  not  know  of  it  until  it  was  di8clo0ed 


MAGISTRATES*  CASES. 


66 


C.  B,] 


French  akd  others  v.   Tuckxr. 


[C.  B. 


in  the  revuing  barrister's  cunrt.  The  voter  had  not 
since  the  execution  of  the  conveyance  paid  any  rent 
either  to  William  Tucker  or  Robert  Tucker.  The  pre- 
mises retained  by  the  said  William  Tucker  and  the 
premises  demised  by  him  to  liobert  Tucker  were  not, 
when  separated,  of  sufficient  value  to  confer  a  vote. 

The  objector  admitted  that  the  object  of  this  arrange- 
ment was,  bj  Mverance  of  the  reversion,  to  destroy 
the  vote. 

On  the  part  of  the  voter  it  was  contended  that  inas- 
much as  there  had  been  no  attornment  by  the  voter, 
nor  any  apportionment  of  rent  agreed  to  by  him,  nor 
any  recognition  by  him  of  any  other  landlord,  ho  still 
continued  (notwithstanding  the  execution  of  the  deed) 
to  occupy  all  the  premises  under  William  Tucker,  the 
original  landlord ;  and  that  even  the  statute  4  Anne, 
c.  16,  which  made  rendered  attornment  unneces^ary  in 
certain  cases,  was  inoperative  in  this  case,  inasmuch  as 
no  notice  of  the  deed  had  been  given  to  the  voter  before 
the  Slst  July  1859. 

The  revising  barrister  was  of  opinion  that  the 
statute  2  Will  4,  c.  45,  s.  27,  required  not  only  an 
original  taking,  but  a  continual  occupation  under  one 
landlord ;  and  that  after  the  execution  of  the  deed 
William  Tucker  ceased  to  be  the  landlord  of  tue  pre- 
mises thereby  demised  to  Uubert  Tucker,  and  the  re- 
vising barrister  therefore  decided  that  the  voter  had 
not  proved  his  qualification,  and  expunged  his  name 
fiwn  the  list. 

If  the  Court  of  C.  B.  should  be  of  opinion  that  the 
decision  was  wrong,  then  the  name  of  the  voter  John 
French  was  to  be  reston'd  to  the  list  of  persons  enti- 
tled to  vote  in  respect  of  property  occupied  within  the 
parish  of  Ashburton,  thus :  — 


Preach,  John 


Aahburton 


UuUdlngAland 


Dobbeare-road. 


Karslake  for  the  appellant. — ^The  question  here 
arises  under  the  27th  section  of  the  Reform  Act,  by 
which  a  qualification  to  vote  at  an  election  for  a  city  or 
borough  is  conferred  upon  any  one  "  who  shall  occupy 
vithiu,  &C.,  as  owner  or  tenant,  any  house,  &c.,  being 
either  separately  or  jointly,  with  any  land  within  such 
dty,  borough,  or  place  occupied  therewith  by  him  as 
owner,  or  occupied  therewith  by  him  as  tenant  under 
the  same  landlord,  of  the  clear  yearly  value  of  not  less 
than  10^"  &C.  If  this  endeavoiur  to  deprive  the  ap- 
pellant of  the  franchise  is  to  prevail,  great  hardship 
will  be  etfected,  and  a  tenant  occupying  for  the  purpose 
of  the  franchise  may  find,  for  the  first  time  when  before 
the  revising  barrister,  that  a  secret  deed  severing  the 
reveruon  lias  been  made,  and  in  that  manner  he  has 
been  disqualified.  As  to  the  word  "  landlord"  in  the 
27th  section,  it  can  hardly  be  contended  that  it  means 
one  and  the  same  person,  or  any  change  or  assignment 
of  the  whole  reversion  would  operate  to  deprive  the 
tenant  of  the  franchise.  The  apportionment  made 
by  the  deed  is  not  in  any  way  bin^g  on  the  tenant, 
iHio  may  dispute  it.  If  a  strict  construction  be  put 
upon  the  transaction,  it  can  hardly  be  said  that  the 
asagnee  has  become  landlord  at  alL  The  tenant  did 
not  hold  under  a  lease  by  deed,  Uierefore  the  case  does 
not  oome  within  the  stat.  32  Hen.  8,  c.  34,  conse- 
quently the  assignee  could  not  sue  on  the  contract 
between  the  assignor  and  the  tenant:  {Sianden  v. 
CkristmoM,  10  Q.B.  135  ;  Bickford  v.  l^anon,  5  C.  B. 
920.)  It  is  clear  that  at  common  law  the  assignment 
of  the  reversion  could  have  no  effect  whatever  until  the 
attornment  of  the  tenant  [Williaks,  J. — ^There  con 
be  no  doubt  that  the  statute  of  Henry  8  does  not  ap- 
ply to  anything  but  deeds  under  seal :  (J)(je  dam.  Agar 
V.  Brown,  2  E.  &  B.  331.)]  A  doubt  has  been  raised 
whether,  in  the  absence  of  express  contract  between  the 
parties,  an  action  will  lie  for  use  and  occupation :  (  Church- 
ward V.  Ford,  2  Exch.  448.)  There  Bramwell,  B. 
says,  "  the  word  *  landlord '  does  not  mean  the  lord  of 
the  soil,  but  the  person  between  whom  and  the  tenant 
[Mag.  C] 


the  relation  of  landlord  and  tenant  exists:*'  (^Biiss  ▼. 
Collins,  5  B.  &  AL  876.)  [Byles,  J.  referred  to 
Co.  Litt.  148  a,  where  it  is  said,  "  if  the  lessor  granteth 
j}nri  of  the  reversion  to  a  stranger,  the  rent  shall  be 
apportioned,  for  the  rent  is  incident  to  the  reversion."] 
It  is  submitted  that  the  words  in  the  Reform  Act, 
'*  occupying  under  the  same  landlord,"  mean  holding 
under  the  same  title  without  reference  to  the  same 
actual  person,  and  a  person  holding  under  the  same 
title  is  entitled  to  the  franchise.  There  has  here  been 
no  retaking  from  different  persons;  and  it  may  be 
taken  to  be  an  occupation  within  the  meaning  of  the 
statute,  under  the  some  landlord. 

y.  D.  Coleridge  for  the  respondents. — ^The  words  of 
the  proviso  to  the  27th  section  are  most  material,  and 
they  provide  that  no  person  bhall  be  registered  in  any 
year  unless  he  shall  have  occupied  such  prenu»es  as 
aforesaid  (that  is,  under  one  and  the  same  landlord) 
for  twelve  calendar  months  next  previous  to  the  last 
day  of  July,"  &c  If  tenants  in  common  join  in 
making  a  lease,  the  tenant  has  so  many  landlords,  and 
not  one  and  the  same  landlord,  within  the  meaning  of 
this  Act  of  Parliament  If  such  taking  would  not 
have  conferred  a  vote  originally,  it  will  not  now.  The 
reversion  has  been  severed ;  there  has  been  a  bona  fide 
sale  of  part  of  the  tenant's  holding  to  a  bond  fide  pur- 
chaser, and  he  has  no  longer  one  and  the  same  landlord. 
The  right  to  recover  for  use  and  occupation  is  gone  by 
this  deed.  [Williams,  J. — Without  saying  your  con- 
struction is  wrong,  I  cannot  help  thinking  that  the 
Legislature  never  contemplated  such  a  consequence  as 
this.  His  Lordship  referred  to  Morton  v.  Preedg."] 
Adding  the  value  uf  the  land  to  that  of  the  building,  is 
in  itself  insufficient  to  confer  the  borough  franchise 
under  the  section :  {Cqpel  v.  Oveneers  of  Aston,  2 
Lutw.  143 ;  Barton  v.  Overseers  of  Aston,  lb. ;  Col- 
Iku  v.  Thomas,  13  C.  B.  639.)  Maule,  J.  says,  *'  the 
words  *  therewith,'  and  *  under  the  same  landlord,* 
require  an  identity  of  the  person  under  whom  the 
tenant  holds  as  tenant "  Rogers  on  Elections,  61, 
contains  a  note  on  this,  wherein  it  ii  said,  ^^  this  re- 
stricUon  may  enable  a  landlord  to  deprive  a  tenant 
holding  two  tenements  of  him  of  his  vote,  for  if  he 
chose  in  the  course  of  the  year  f  o  dispose  of  one  of  the 
tenements  held  by  the  voter,  the  latter  would  not 
occupy  as  tenant  tmder  the  same  landlord."  That  is 
the  case  here ;  it  matters  not  what  was  the  object  for 
which  the  sale  was  effected,  whether  to  deprive  the 
tenant  of  his  vote  or  not.  It  is  submitted  that  the 
view  of  Maule,  J.  is  correct,  and  the  dedsion  of  the 
revising  barrister  should  be  affirmed. 

Karslake  in  reply. — Ah  tu  the  opinion  of  Maule,  J., 
on  which  reliance  has  been  placed  by  the  other  side,  it 
is  remarkable  that  it  appean  in  none  of  the  reports  ex- 
cept Lutwyche.  The  opinion  of  Mr.  Rogers  also 
comes  for  the  first  time  before  the  court.  Under  the 
words  '^  same  landlord  "  you  are  not  restricted  to  the 
same  identical  person,  for  if  a  person  who  is  landlord 
dies,  and  his  heir  succeeds  him,  the  heir  is  landlord, 
and  the  "same  landlord"  within  the  meaning  of  the 
statute.  It  may  be  remarked  that  the  Attornment  Act, 
4  Anne,  c  16,  s.  9,  which  does  away  with  the  neces- 
sity for  attornments  by  tenants,  provides  against  a 
tenant  being  prejudiced  or  damaged  who  has  not  had 
notice  of  the  grant.  Cur.  adv.  vulL 

Erle,  O.J. — ^In  these  cases,w^hich  were  consolidated, 
the  question  was,  whether  the  voter  was  qualified  under 
sect.  27  by  the  <K;cupation  of  a  house  with  land  under 
the  same  landlord.  The  premises  were  demised  to  him 
by  the  same  landlord,  and  so  the  qualificadon  was 
inchoate ;  but  in  the  course  of  the  year  of  occupation 
the  landlord  sold  the  reveruon  of  a  part  of  the  pre- 
mises to  a  third  person,  so  that  in  one  sense 
the  reversion  was  not  in  the  same  landlord  during 
a  whole  year,  and  because  the  occupation  was 
in   this  sense  not  under  the   same  landlord  during 
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the  whole  year  it  was  contended  that  the  quali- 
fication was  destroyed.  But  we  are  of  a  contrary 
opinion,  thinking  that  the  requisitions  of  the  statute 
have  bein  substantially  fulfilled.  It  seems  to  us  the 
taking  of  the  same  landlord  of  premises  of  sufficient 
value  is  the  principal  test  relied  on  by  theLegisbiture ;  if 
he  so  took  the  premises,  and  under  the  taking  continues 
to  hold  them,  or  holds  on  the  same  terms,  the  reversion, 
whether  severed  or  not,  is  as  to  his  interest  the  same 
revorHion.  The  statute  does  not  express  that  the  change 
of  landlord  during  a  year  should  destroy  the  qualifica- 
tion, and  we  do  not  gather  from  the  context  that  the 
Legii«lature  had  any  such  intention.  If  the  assignment 
of  a  part  of  the  reversion  would  disqniUify,  it  is  obvious 
that  the  power  might  be  nscd  to  prevent  the  free 
exercise  oi  the  right  of  voting,  and  would  defeat  in 
many  cases  the  intention  of  the  appellant  in  taking  the 
premises.  The  appeal,  therefore,  will  be  allowed,  and 
the  deci:iion  of  the  revising  barrister  in  these  three  cases 
reversed. 

Dt  cision  reversed — Judgment  for  appeUanis. 

Wednesday^  Feb.  1. 
HouNSBLL  V.  Smith  and  others. 
HighdHiti — Wasfe — Quarry— Duty  to  fence. 
The  owner  of  land  adjoining  a  kvjhway  may  excavate 
the soily  with'Ut  fencing^  so  long  as  what  he  does  is 
not  a  public  fudsance. 
S.  and  others  were  owners  of  uninclosed  waste  land 
between  two  highway i^  over  which  land  persons  wish- 
ing to  pass  from  one  road  to  the  othei'  were  acnu- 
tomed  Without  interrtipti-mfrom,  and  with  the  leave 
of  the  owners  so  to  pass.     The  licencee  of  S.  and 
others  vDorked  a  quarry   in   the  loasie  land,  into 
which  ff.y  in  passing  by  night  from  the  one  road  to 
the  other,  aeciderUally  fell  and  was  injured: 
Ihld,  that  H.  had  no  cause  of  action  agiinst  S.  and 
others,  what  was  done  not  being  a  pubUc  nuisance 
within  the  principle  of  Barnes  v.  Ward,  9  C.  B. 
392. 

Declaration. — ^That  before  the  time  of  committing 
the  grievance  hereinafter  mentioned,  the  defendants 
were  seised  in  their  demesne  as  of  fee  as  tenants  in 
common,  and  possessed  of  certain  waste  land,  parcel  of 
the  manor  of  Henbury,  in  the  county  of  Gloucester ; 
and  that  long  before  the  time  of  committing  the  said 
grievance  a  quarry  had  been  and  was  opened  upon  and 
within  the  said  land  for  the  getting  of  stone,  which 
quarry  before  and  at  the  time  aforesaid  was  being 
actually  worked  by  a  certain  person  with  the  licence 
and  permission  of  the  defendants,  and  upon  the  terms 
of  paymept  to  the  defendants  of  certain  rents  and 
royalties  for  the  licence  and  privilege  of  work- 
ing the  same  and  of  getting  and  taking  away 
the  stone  thereof;  and  the  plaintiff  says  that  the 
said  wa»te  land,  upon  and  within  which  the  said  quarry 
was  and  is  situate  has  been  and  is  wholly  uninclosed 
and  open  to  the  public,  and  that  all  persons  having 
o<xasion  to  cross  and  pass  over  the  said  waste  land 
have  been  used  and  accustomed  to  go  upon,  along  and 
across  the  same  without  interruption  or  hindrance  from, 
and  with  the  licence  and  permission  of,  the  owners  of 
such  waste  land,  and  that  the  said  quarry  was  and  is 
gituated  near  to  and  between  two  public  highways 
leading  over  the  said  waste  land,  and  was  and  is  preci- 
pitons,  and  of  great  depth  and  width,  and  dangerons  to 
persons  who  might  accidentally  deviate  or  stray  respec- 
tively, or  who  might  have  occasion  to  cross  over  the 
said  waste  land  for  the  purpose  of  passing  from  one  of 
such  roads  to  the  other  of  them  beside  or  near  the  said 
quarry;  and  that  the  defendants,  well  knowing  the 
premises,  negligently  and  improperly,  and  contnur  to 
their  dnty  in  that  behalf,  left  the  sai-l  quarry  wholly 
un fenced  imd  unguarded,  and  took  no  care  and  used  no 
means  whatever  for  guarding  or  protecting  the  public 
or  .iny  person  so  accidentally  deviating  ftom  the  said 


roads  respectively,  or  passing  over  Ihe  said  waste  land, 
from  falling  into  the  siud  quarry,  and  being  thereby 
killed  or  greatly  hurt  and  disabled ;  and  the  plaintiff  says 
that,  on  the  night  of  the  9th  Jan.  1859,  having  occasion 
to  pass  along  one  of  the  said  roads,  and  having  by  reason 
of  the  darkness  of  the  night  accidentally  taken  and  pro- 
ceeded dong  the  wrong  road,  he  was  crossing  the  a.'ud 
waste  land  so  lying  open  and  uninclosed  towards  and 
for  the  purpose  of  getting  into  the  other  of  them  which 
he  had  so  occasion  to  use  as  aforesaid,  and  not  being 
aware  of  the  existence  or  locality  of  the  ssud  quarry, 
and  being  unable  by  reason  of  the  darkness  to  perceive 
the  same,  or  the  edge  or  brink  thereof,  and  the  same 
being  as  aforesaid  wholly  unfencod  and  unguarded,  he 
by  reason  thereof,  ami  of  the  negligence  of  the  defen- 
dants in  that  behalf,  was  precipitated  down  and  into 
the  quarry  to  a  great  depth,  and  thereby  was  seriously 
bmised,  hurt,  wounded  and  disabled,  and  his  leg  was 
broken,  and  he  suffered  great  pain  and  anguish,  and 
has  sustained  permanent  injury,  and  incurred  great 
expense  in  endeavouring  to  get  cured  of  the  said 
injuries,  and  has  been  and  is  otherwise  greatly  damaged, 
and  the  plaintiff  claims  1002. 

Pleas :  —  1 .  The  defendants  say  they  are  not 
guilty.  2.  And  for  a  second  plea,  that  they  were 
not  possessed  of  such  waste  land  as  therein  mentioned 
in  manner  and  form  as  in  the  declaration  alleged. 
3.  And  for  a  third  plea,  that  the  waste  land  on 
which  the  said  quarry  was  and  is  situate  was  not 
and  is  not  wholly  uninclosed  and  open  to  the 
public  as  dleged.  4.  And  for  a  fourth  plea, 
that  all  persons  having  occasion  to  cross  or  pass 
over  the  said  waste  land  upon  and  within  which  the 
said  quarry  is  situate,  have  not  been  used  or  accus- 
tomed to  go  upon,  along,  or  across  the  same  without 
interruption  or  hindrance  from,  and  wit^  the  licence  or 
permission  of,  the  owners  of  the  said  waste  land,  in 
manner  and  form  as  alleged.  5.  And  for  a  fifth  pica 
the  defendants  say,  that  the  said  quarry  was  not  and  is 
not  near  to  and  between  two  public  highways  leading 
over  the  said  waste  land,  in  maimer  and  form  as 
alleged.  6.  That  the  said  quarry  was  not  dangerous 
to  persons  who  might  accidentally  deviate  or  stray,  or 
who  might  have  occasion  to  cross  the  sud  waste  land 
for  the  purpose  of  passing  from  one  of  the  said  roads 
to  the  other  of  them,  in  manner  and  form  as  allied. 
7.  That  the  said  quurry  was  not  being  worked  by  such 
person  as  in  the  declaration  mentioned,  with  the 
licence  and  permission  of  the  defendants,  upon  snch 
terms  as  therein  alleged.  And  the  defendants  further 
say  that  the  declaration  is  bad  in  substance. 

Keplication  and  demurrer. —  1.  The  plaintiff  joins 
issue  on  the  pleas  of  the  defendants.  2.  The  plaintiff 
also  says  that  the  third  plea  b  bad  in  substance.  3. 
The  plaintiff  also  says  that  the  fifth  plea  is  bad  in 
substance.  4.  The  plaintiff  also  says  that  the  de- 
cl  iration  is  good  in  substance. 

Joinder  in  demurrer. 

Karslake  for  the  defendants.— It  does  not  appear 
here  that  the  public  were  authorised  to  cross  the  waste, 
but  merely  that  they  were  accustomed  to  do  so.  Where 
a  private  road  is  made  up  to  a  house  and  people  are 
induced  to  use  it,  the  owner  placing  obstructions  in  the 
road  is  liable  for  any  accident  that  may  arise :  {Corby 
V.  Hdl,  4  C.  B.,  N.S.,  556.)  But  that  is  not  the  saine 
case  as  this,  nothing  being  done  to  induce  the  public  to 
cross  from  the  one  road  to  the  other.  Where  leave  haa 
been  given  to  hunt  or  shoot,  if  the  sportsman  falls  into 
an  unfenccd  quarry  of  the  licensor,  no  action  will  lie. 
The  statement  in  the  declaration  is,  that  the  quarry 
was  unfenced ;  but  I  submit  that  the  fact  of  the  quarry 
being  neur  two  highways  is  insufficient  to  render  a  fence 
necessary:  {Blythv.  Tcpham,  Oro.  James,  158.)  It  may 
be  that  if  you  induce  an  animal  to  come  on  your  ground 
and  then  kill  it,  you  will  bo  liable :  {Seymour  v.  Mad- 
dox,  16  Q.B.  326 ;  HardcasUe  y,8oMth  ForibAire,  4:c. 
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4  H.  &  K.  67.)  Or  if  yuu  dig  a  hole  abntting  on  a 
higfawaj :  {Bamtt  v.  Ward^  9  0.  B.  392 ;  SotUhcoU 
V.  Stttiileg^  1  H.  &  N.  247.)  [Byues,  J.— There  u  no 
allegation  here  that  the  defendants  knew  the  state  oi' 
th«  quarrj.  The  occupier  ought  to  fence,  not  the 
owner  of  the  land.] 

Kmff9lah&,  Serjt.  contnu — The  declaration  states 
Uiat  I  he  defendants  were  seised  in  their  demesne  as  of 
fee  of  certain  lands,  &a  The  quarry  is  worked  by 
leave  and  licence  of  the  defendants,  the  owneis  of  the 
soiL  The  quarry  does  itot  pass  so  as  to  exclude  the 
Qwner:  {AltukeU  v.  Uill,  5  Bing.  N.C.  694.)  There  is 
au  ailegatiun  that  the  defendants  knew  the  state  of  the 
ilttarry,  and  the  facts  alkged  in  the  deckration,  by  the 
words  "well  knowing  the  premises."  It  is  alleged 
that  to  deviate  from  the  road  was  dangerous,  thut  the 
public  have  ber-n  sccu.stomed  to  go  over  the  same  by 
liie  leeive  and  licoiioe  of  tlie  defendants.  Barnes  v. 
H'ard  is  the  same  in  piiuciple  as  this  case ;  so  albo 
JonUf^  ▼.  Ci-uuip,  8  M.  &  W.  782,  and  Biyth  v. 
Jo/>ham.  Altiiough  tlie  cases  show  that  no  action 
will  he  for  mere  holes  in  a  waste,  it  is  admitted 
that  where  an  accident  occurs  from  an  excavation  ko 
near  to  a  highway  as  to  be  dangerous,  the  rule  is  otlior- 
wise,  /'i  tuAione  and  another  v.  Wkeeley  and  anot/iet\ 
2  D.  &  L.  203,  agrees  with  Barnes  v.  M'cirJ.  He 
also  coiumenl4.sl  ou  JSarch  v.  Bia4:kburt^  4  0.  &  1\ 
21)7  ;  Brock  v.  Coptland,  l^Ksp. ;  IlardcasUey,  SouUi- 
Westem  haUwatf  Compttnif;  Si-ymour  v.  Maddox\ 
J^vberts  v.  Great  Western  Jtiailioa^f  Company,  4  C.  B. 
X.S.  ^6  ;  and  Southcote  v.  JStanley, 

Karslake  was  not  called  upon  t»  reply. 

WiixiAjia,  J. — I  am  of  opinion  that  the  judgment 
should  be  for  tae  defendaitts.  I  will  first  consider  the 
d|eclaration  asif  it  did  not  contain  the  allegation  of  a 
right  of  passing  over  the  waste,  and  I  think  on  autho- 
rity and  reason  that  tlie  declaration,  so  considered,  is 
bad.  ITiu  averments  are,  that  before  grievance  the 
defendants  wei"e  seised  in  fee  of  certain  waste  landft, 
and  that  a  quarry  was  worked  there  by  the  licence  of 
the  defendants.  The  dedaration  states  further  that 
the  waste  is  wholly  unindoscd,  and  that  the  quarry 
therein  is  situated  near  two  highways,  and  is  dangeraus 
to  all  persons  who  should  aoddentally  deviate  from  the 
highways,  or  who  should  happen  to  cross  from  one  road 
tu  tlus  other.  The  comphunt  is  not  that  the  quarry  is 
tliuire,  but  that  it  is  dangerous  to  those  who  should 
accidentally  deviate  or  cross,  &c  1  am  <  f  opinion 
that  no  duty  was  cast  upon  the  defendants  in  this 
cane.  The  law  has  been  long  settled,  and  was  lately 
amtinned  by  the  dedsiou  in  the  case  of  Biyih  v. 
TcphwMj  which  fully  settles  the  principle  that  if  a 
hole  is  made  or  continued  near  a  highway,  no  action 
Uesi  against  owners  of  the  hind.  Barnes  v.  Ward  no 
doubt  qualihed  the  general  doctrine  so  far,  that  where 
a  public  nuisance  is  caused,  there  an  action  will  lie 
against  the  penon  who  created  it  But  m  this  case  there 
ia  nothing  beyond  a  hole  some  distance  from  the  highway, 
not  so  near  as  to  amount  to  a  public  nmsance,  though  it  is 
so  near  that  inadvertence  would  lead  a  person  to  fall 
into  it.  It  has  long  been  established  t^  these  cu-- 
Guuistances  give  no  right  of  action.  The  principle  of 
Barnes  v.  Ward  is,  that  if  a  road  is  dedicated  to  the 
public,  a  precipice  cannot  be  dug  on  each  side  so  as  to 
render  the  road  useless.  A  party  cannot  do  that 
without  beiug  guilty  of  a  public  nuisance.  Now  will 
the  allegations  vary  this  case?  ^^ All  persons  having 
oocaaion  to  cross  and  pass  over  the  said  land  have  been 
accustomed  to  go  over,*'  &c.,  "  without  interruption 
from,  and  with  the  licence  and  permission  of,  the 
owners,*"  &c.  There  is  no  allegatinn  of  a  right,  but 
the  mere  statement  of  a  fact,  that  persons  were 
^owed  to  go  over  without  any  complaint  beiug  made. 
But  it  cannot  be  said  that  the  owners  o{  the  soil  are 
to  be  held  accountable  for  accidents  suffered  by  such 
persona.   Pennisaion  having  been  given,  it  must  be  taken 


with  the  concomitant  circumstances,  and  the  public 
must  take  proper  care.  If  permission  is  given  to  walk 
along  a  road  near  a  cliff,  no  action  will  lie  for  falling 
over  the  cliff  against  the  owner  of  the  land.  It  is  clear 
here  tliat  tiiis  is  not  the  case  of  a  person  invited  to  use 
a  road  without  knowledge  on  his  part  of  any  peril,  as 
in  the  case  of  Corby  v.  /JUL  What  was  decided  in 
that  case  was,  that  nothing  onght  to  be  put  on  the 
road  so  allowed  to  be  used,  and  which  people  were 
induced  to  use.  This  case  is  nut  within  the  exception 
uf  Barnes  v.  Ward^  because  there  is  no  allegation  that 
there  is  a  public  nuisance. 

Kkatxno,  J. — I  am  of  the  same  opmion. 

Judymeat/or  the  ditfendants. 


00T7BT  OF  EXCHEaXTEB. 

Reported  by  F.  BAfLrr,  and  Jouh  Duxbab,  Ksqrs., 
Biirrlster»-at"Law. 


Nov.  8  and  24. 

JoNKs  V.  Howell. 

A'l  tke  qf  action  —  False  imprisonment  —  Malicious 

trespass — 7  tf  8  Geo,  4,  &  30. 
On  a  Sttnday  wghi  a  female  who  occupied  a  bouse^  the 
property  of  the  djendantj  saw  one  oj  two  men  who 
toere  together  throw  a  stvne  at  ilie  window;  she  sent 
for  defendant^  told  hitN,  and  described  the  tieo  men, 
sayiny  it  was  the  one  wiUi  t/ie  stick  did  it.  The 
defendant  foilowed  and  urresttd  both,  Th^.  j/lait^ 
tiff  was  the  man  icho  held  tfte  stick  amt  who  had 
actuaily  thrown  the  stone : 
Utld^  tiie  drftndant  was  entitled  to  notice  oJ  action 
under  sect,  41  of  thr.  statute, 

Tliis  was  an  action  of  trespass  and  fal-e  imprison- 
ment. Plea,  not  guilty  by  statute  7  &  8  Ueo.  4,  c. 
30,  ss.  24,  28  and  41  (Malicious  Trespass  Act).  The 
case  was  tried  before  Byles,  J.  at  the  last  Monmouth- 
shire assizes.  It  appeared  that  the  plaintiff  and 
another  man  knocked,  at  a  late  hour  on  a  Sunday 
night,  at  the  door  of  a  public-house  kept  by  a  tenant 
of  the  defendant ;  the  landlady  answered  them  from  a 
window,  and  refused  to  let  ibera  m  or  give  them  re- 
freshments. Plaintiff  commenced  throwing  stones  at 
the  window  and  broke  some  panes  of  glass.  The 
landlady  sent  for  defendant,  described  the  men,  and 
said  it  was  the  one  with  the  stick  did  it.  Defendant 
followed  and  overtook  the  men;  he  arrested  both, 
and  conveyed  them  to  a  public -house,  where 
they  were  locked  up  for  two  hours,  and  next  day 
taken  before  a  magistrate.  It  appeared  the  plain- 
tiff was  the  man  with  the  stick,  who  actually 
threw  the  stone.  No  notice  of  action  was  given 
to  defendant;  on  the  trial  it  was  subuiitted 
that  he  was  entitled  to  it,  and  not  having  been  giveu, 
plaintiff  could  not  recover.  For  the  plaintiff  it  was 
contended  that,  as  defendant's  tenant  had  directed  the 
arrest  of  two  men,  one  of  whom  she  knew  was  mnocent, 
she  could  not  suppose  she  was  acting  legally,  and 
therefore  did  not  come  within  the  statute  or  give  the 
defendant  tlie  benefit  of  it ;  that  the  arrest  was  not 
justifiable,  as  the  plaintiff  was  not  "  found  committing 
the  offence "  by  the  party  who  arrested  him.  There 
was  some  suggestion  of  undue  violence.  The  learned 
judge  left  three  questions  to  the  jury — ^first,  did  the 
plaintiff  commit  wilful  and  malicious  damage ;  secondly, 
did  the  defendant  bond  file  intend  to  arrest  the  man 
who  did  the  damage,  and  to  act  under  the  authority  of 
the  teuant ;  tliirdly,  did  he  use  mure  violence  than  was 
necessary.  1  he  jury  found  all  three  in  favour  of  the 
defendant.  The  learned  judge  thereupon  directed  a 
nonsuit,  reserving  leave  to  plaintiff  to  more  to  enter  a 
verdict  for  5^ 

Smythies  now  moved  for  a  rule  to  that  effect,  or  for 
a  new  trial. — ^The  plaintiff  was  not  found  connnitiiiig 
the  offence  by  the  person  who  arrested.  The  defendant 
did  not  intend  to  act  under  the  statute.     [Ghanmkij:/, 
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Ex.] 


Meyers  aicd  another  v.  Rawbok— Wyatt  v.  White. 


[Ex. 


B. — That  is  not  necessary  to  a  jostification  :  Jtead  v. 
Cohen^  1 3  C.  B.  850.]  The  arrest  was  on  a  Snndaj 
for  an  ofTence  not  indictable,  and  therefore  conld  not 
be  justified,  even  under  a  warrant :  {EgghUoiCi  case,  2 
£11.  &  Bl.  717  ;  Stat.  29  Gar.  2,  c.  7,s.  6;  iZea;  v. 
Myeri^  1  T.  R.  265.)  The  qnesdon  of  hondfidu  onght 
not  to  have  been  left  to  the  jury :  {Horn  v.  Thorn^ 
borottjh^  3  Ex.  846.)  Cvr.  adv.  wU. 

Nov,  24. — Channell,  B.  delivered  judgment.— In 
this  case  we  are  of  opinion  thnt  there  ought  to  be  no 
rule.  The  action  was  for  false  imprisonment,  the 
defendant  justified  under  the  stat  7  &  8  Geo.  4,  c.  30. 
[His  Lordship  then  stated  the  facts.]  The  learned 
judge  left  to  the  jury  the  question  whether  the  defen- 
dant had  acted  bond  Jide  and  under  the  belief  that  he 
had  the  authority  of  the  female,  his  tenant,  to  amst 
one  or  other  of  the  parties,  and  they  found  for  the 
defendant.  The  learned  judge,  as  it  appears  to  us,  left 
the  question  to  them  properly,  and  in  accordance  with 
the  authorities ;  and  that  being  so,  the  finding  disposes 
of  that  part  of  the  application  which  goes  to  a  new 
trial,  and  it  disposes  also  of  the  rest  of  it,  because  the 
plaintiff  could  only  be  entitled  to  enter  a  verdict  for 
himself,  on  the  ground  that  every  matter  was  found  in 
hid  favour.  The  leave  given  by  the  learned  judge  was 
upon  one  point  only,  whether  the  plaintiff  was  "  fomid 
oomniitting "  the  offence  within  the  statute.  It  was 
also  objected  that  the  arrest  was  on  a  Sunday.  It  is 
unnecessary  for  us  to  give  an  opmion  on  that  point,  or 
on  the  other  points  made  on  moving  for  the  rule.  It 
is  enough  to  say  we  are  of  opinion  that  the  defendant 
was  entitled  to  notice  of  action,  and  as  there  is  a  plea  on 
the  record  which  raises  the  question,  it  is  manifest  the 
plaintiff  cannot  be  entitled  to  set  aside  the  nonsuit 
There  must  therefore  be  no  rule.  Hule  re/tued. 

Jan,  16  and  18. 
Meters  avu  another  v,  Rawsor. 
Induiirial  and  friendly  aocietiu— Statutes  15  ^  16 
VicL  c.  31,  and  17  ^  18    Vict.  c.  2b—UaMlUy 
of  members. 
A  Metre  facias  lies  against  the  member  of  an  indus- 
tt-ial  andfriendfy  iociety^  constituied  under  the  Act 
if  1852,  to  levy  the  amount  of  a  judgment  retovt^re'i 
against  the  registered  trustees,  there  being  no  pro- 
perty of  the  aocie'y  to  answer  the  claim. 
This  was  a  declaration  on  a  sctrc  faruis  cjilling  on 
defendant  to  show  cause  why  plaintiffs  should  not  be  at 
liberty  to  issue  execution  against  him  as  a  member,  to 
levy  the   amount  of  a  judgment  recovered  by  them 
against  the  registered  trustees  of  a  society  called  "  The 
Bradford  District  Industrial  Flour  Mill  Society,"  esta- 
blished under  the  provisions  of  the   Industrial  and 
Provident  Societies  Act  1852.     The  writ  recited  that 
no  registered  officer  had  been  appointed  to  be  sued  on 
behalf  of  the   society  pursuant  to  the  Act,  and  that 
there  was  no  property  or  effects  of  the  society  what- 
ever to  pay  the  amotmt  of  the  execution,  and  that  the 
defendant  was  a  member  of  the  society  at  the  time 
when  the  debt  in  respect  of  which  the  judgment  had 
been  recovered  was  contracted,  and  stUI  continues  to 
be  so. 

Demurrer  and  joinder. 

MeUish  (with  him  Cockle)  for  the  defendant. — ^Tlie 
17  &  18  Vict  c  25,  8.  5,  makes  the  property  of  the 
iodety  liable,  but  there  is  nothing  in  the  Act  to 
authorise  the  issuing  of  execution  against  an  individual 
member,  and  the  court  will  not  give  it  unless  the  Act 
expressly  provides  for  it  In  the  Banking  and  Joint- 
stock  Companies  Acts  the  power  is  expressly  given : 
{Harrison  v.  Timmin*^  4  M  &  W.  510.) 

field  for  the  plaintiffs.— The  11th  section  of  15&16 
Vict  expressly  provides  that  the  liability  of  members 
shall  not  be  limited  by  the  Act  Burton  v.  TannaliUl^ 
6  K.  &  B.  800,  is  an  express  authority  in  our  favour. 

Cur.  adv.  vuU. 


Jan,  18. — Watsok,  B.  delivere<i  judgment. — This 
was  a  proceeding  by  scvre  facias  against  the  defendant 
upon  a  judgment  obtained  against  the  trustees  of  the 
society  called  the  Bradford  District  ludustrial  Fk>ur 
Mill  Society,  established  under  the  Industrial  and  Pro- 
vident Societies  Act  of  the  15  &  16  Vict  c  31,  to 
legalise  the  formation  of  industrial  societies,  of  which 
the  defendant  was,  and  is  alleged  to  be,  a  member  ;  to 
which  there  was  a  demurrer.  It  was  argued  on  the  part 
of  the  definidant  that  there  was  no  provision  contained 
within  the  Act  of  Psu-Kament  to  give  any  remedy 
against  the  individual  members  of  the  society,  but  that 
the  only  remedy  on  the  judgment  was  against  the 
funds  of  the  society.  By  thesUtute  of  the  17  &  IS 
Vict  c.  25,  it  is  declared  "  that  it  is  expedient  t«»  vary 
the  provisions  of  such  laws  (that  is  to  say,  the  1 5  &  16 
Vict  c  31,  and  13  &  14  Vict  c  115)  in  relation  to 
these  soeietiea,  so  far  as  concerns  the  manner  in  which 
legal  proceedings  shall  be  carried  on  in  any  matter  con- 
cerning any  such  society."  By  the  1st  section  it  is 
enacted  ^  that  the  society  shall  sue  and  be  sued  in 
the  name  of  the  rpgi8t<*red  officer,  and  if  there  be  do 
registered  officer,  then  in  the  names  of  the  trustees  of 
the  society."  There  being  hero  no  registered  officer, 
the  action  u  brought  against  the  trustees.  And  then  it 
provided  by  the  5th  section  that  execution  may  go 
against  the  property  of  the  sodety — which  means  the 
present  property  of  the  sodciy,  because  it  would  cause 
inextricable  conftision  if  you  had  to  resort  to,  and  find 
out,  what  property  vested  in  the  persons  who  were 
members  at  the  time  the  contract  was  made.  I1iat  is 
the  object  and  purpose  e^  tiie  clause.  It  was  argued 
that,  according  to  the  case  of  Htirris  v.  TYmmms,  re- 
ported in  the  4  M.  &  W.  510,  they  could  not  have 
execution  against  the  members.  That  case  only  deddes 
that  against  the  nominal  defendant,  the  regis- 
tered officer,  you  cannot  have  execution,  unless  ho 
is  a  member  of  that  sodety.  That  was  one 
of  the  classes  of  sodeties  like  joint-stock  companies.  It 
was  argued  that  if  he  bad  been  made  a  member  of  the 
sodety,  then  of  course  this  nominal  defendant  would 
have  been  liable,  fike  the  others,  to  execution.  The 
only  question  here  is,  what  is  the  proper  course  to 
pursue  as  to  members  who  are  individually  liable  by 
scire  facias.  Now,  it  is  ouite  clear,  on  looking  at  the 
nth  section  of  the  15  &  16  Vict.  c.  81,  this  is  put 
beyond  all  question,  because  it  says,  ^  Nothing  in  this 
or  the  former  Acts  shall  be  construed  to  restrict  in  any 
way  the  liability  of  members  of  a  sodety  established 
under  or  by  virtue  or  claiming  the  benefit  thereof,  to 
the  lawful  debts  and  engagements  of  the  sodety.** 
This  case  seems  to  have  been,  in  fact,  dedded  by  tixe 
case  of  Burton  r.  TamnahiU,  5  E.  &  B.  800,  where 
it  was  held  that  no  action  could  be  maintained  against 
the  members  of  a  sodety  of  this  kind,  the  only  remedy 
bdng  by  a  proceeding  against  them  under  the  17  &  18 
Vict,  and  in  the  course  of  the  discussion  Grompton,  J. 
is  reported  to  have  said,  "  Why  may  there  not  be  an 
action  against  the  officer,  and  then  a  proceeding  against 
the  individuals  to  obtain  the  fruits  of  the  judgment?** 
Wightman,  J. :  **  Just  as  in  the  case  of  joint-stock 
companies."  Grompton,  J. :  **  That  seems  the  very 
object  of  these  enactments."  That  observation  of  my 
brother  Grompton  we  perfectly  agree  in,  and  therefore 
we  ^ve  judgment  for  the  plaintiffs. 

Judgntent  fir  the  pkmUifi, 

Feb.  13  and  14. 

Wtatf  v.  White. 

False   in^orisonment  —  Arrest  —  Sevrek^^warrasU  — 

Beascnable  and  probable  cause. 

The  defendant^  a  miSsr,  having  seen  some  sacks  with 

his  mark  made  up  tn  some  packages  of  loastej  the 

property  of  plaint^j  went  and  made  an  tn/bniMilKMs 

before  a  magistrate^  and  obtained  a  search-warrant. 

The  warrant,  m  the  usucd  firm,  directed  ihe  oq»- 
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Ex.] 


Wyatt  p.  White. 


[Ex. 


Mabb^  jf  he  Jlmmi  any  of  the  informants  property^ 

to  arrett  the  plauUijfl  The  plaintiff  vhu  accordingly 

taken  into  custody^  hut  the  caae  wu  afiencarde  dis- 

imeted,  and  plaimHff  brought  this  action.     At  the 

triul  the  judge  held  there  vhu  reasonuhle  anri  pro- 

btAle  cause  Jbr  obtaining  the  sear chr^uHorr ant ^  but  not 

Jor  the  arreet,  if  it  was  not  necessarily  involved  in 

the  other: 

J7eU^  that  the  vfarrant  to  an'est  was  issued  as  a  matter 

of  course  as  a  part  of  the  settrch-warrantj  and 

the  defsndant  having  reasonable  and  probable  cause 

for  laying  the  information  in  the  first  instance^  was 

not  retpanMble  m  damages  for  the  subsequent  arrest. 

The  declantioo    oontidned   three  counts.      First, 

Uorer  for  bags,  the  property  of  plain tiflf;  secondlj,  false 

impriaooment ;  thirdly,  malidoos  prosecution. 

Pkaa: — ^Not  guilty ;  not  posseraed  ;  that  certain  bags, 
the  property  of  the  defendant,  Tvere  mixed  up  with 
those  of  the  plaintiff,  and  defendant  committed  the 
trespaisaes  complained  of  in  order  to  obtain  possession 
of  them. 

On  the  txial  at  Gloucester,  before  Willes,  J.,  at  the 
last  summer  assizes,  it  appeared  that  the  defendant  is 
a  miller  at  Blakeney,  and  the  plaintiff  a  marine  store 
dealer  at  Colesford,  in  the  county  of  Gloucester.  On 
the  7tb  Feb.  1859  the  defendant  happening  to  be  on 
the  quay  at  Lydney  Basin,  saw  a  large  pUe  of  junk  or 
bags  partially  covered  with  tarpaulin ;  amongst  them 
he  saw  one  sack  bearing  his  trade-mark  filled  with 
jnnk ;  he  lifted  the  tarpaulin  and  saw  several  other  of 
his  sacks.  He  was  informed  the  sacks  had  been  sent 
to  the  basin  by  the  plaintiff  to  be  shipped  to  Bristol. 
The  defendant  then  went  to  the  police-station,  and 
afterwards  before  a  magistrate,  when  he  laid  the 
fiiUowiDg  information : 

^  Gloucestershire,  to  wit — The  information  and  com- 
plaint of  Richard  Watts  White,  taken  upon  oath  this 
7th  day  of  February,  in  theyear  of  our  Lord  1859, 
before  the  unijcrsigned,  one  i)f  her  Majesty^s  justices  of 
the  peace  in  and  fT  the  said  county  of  Gloucester,  who 
says  he  has  reason  to  suspect,  and  does  suspect,  that 
some  sacks  and  pieces  of  sacks,  his  property,  have 
been  stolen,  and  are  now  lymg  at  the  Lydney  Basin,  in 
the  parish  of  Lydney,  in  the  county  of  Gloucester,  and 
are  in  the  possession  of  Thomas  Wyatt,  of  Culeford. 
"(Signed)  Richard  Watts  White. 
"  Ta&ken  and  sworn,  &c" 

The  magistrate  thereupon  issued  the  following  war- 
rant:— 

*^  Gloucestershire  to  wit. — To  the  constables  of  the 
county  of  Gloucester,  and  to  all  other  peace  officers  in 
the  said  county  of  Gloucester.  Whereas  information 
hath  this  day  been  laid  before  the  undersigned,  one  of 
her  Majesty*s  justices  of  the  peace  in  and  for  the  said 
county  of  Gloucester,  by  Richard  Watts  White,  miller, 
that  he  has  reason  to  suspect,  and  does  suspect,  some 
sacks  and  pieces  of  sacks  his  property  have  been  stolen, 
and  are  now  lying  at  the  Lydiney  Basin,  in  the  parish 
of  Lydney,  in  the  county  aforesaid.  These  are 
theiiefore  to  command  you  in  her  Majesty's  name  forth- 
with, with  proper  assistance,  in  the  daytime  to  enter 
such  premisies,  and  there  diligently  search  for  the  said 
goods,  and  if  the  same  or  any  part  thereof  shall  be 
found  upon  such  search,  that  you  bring  the  goods  so 
found,  and  also  the  body  of  Thomas  Wyatt,  of  Coles- 
ford,  who  claims  the  said  property;  and  oath  now 
being  made  before  mo  substantiating  the  matter  of  such 
information,  these  are  therefore  to  command  you  in 
her  Majesty's  name  forthwith  to  apprehend  the  said 
Thomas  Wyatt,  and  bring  him  before  some  or  one  of 
her  Majesty's  justices  in  and  for  the  said  county,  to 
answer  to  the  said  information,  and  to  be  further  dealt 
with  aooording  to  law.  Given  under  my  hand  and  seal, 
this  7th  day  of  February,  in  tlie  year  of  our  Lord  1859, 
at  Lydney,  in  the  county  aforesiud.'' 

"(Signed)   Thomas  Allaway." 


On  the  search  being  made  in  the  heap  of  sacks  at 
the  basin,  a  number  of  sacks  and  parts  of  sacks  with 
the  mark  of  defendant  were  found  and  taken  possession 
of  by  the  police.  In  the  course  of  the  afternoon  the 
plaintiff  came  down  to  the  basin ;  he  was  taken  into 
custody  and  convened  before  a  magistrate,  who 
admitted  him  to  baiL  The  next  day  he  appeared  before 
the  magistrates  at  petty  sessions ;  the  defendant  was 
examined,  and  in  support  of  his  infonnation,  after 
identifying  the  sacks  as  his  property,  stated  that  he 
lost  about  1000  sacks  a-year  from  their  not  being  re- 
tui  ned  by  his  customers,  but  some  had  been  stolen 
from  him ;  nor  had  he  lost  any  by  any  other  means  than 
their  non-return  by  his  customers ;  he  could  not  state 
when  the  sacks  in  question  had  been  in  his  possession. 
The  ma^trates  dismissed  the  charge,  and  the  sacks 
were  eventually  given  up  to  the  plaintiff. 

At  the  close  of  the  plaintiff's  case  the  learned  judge 
intimated  his  opinion  that  there  was  reasonable  and 
ptobable  cause  for  the  search-warrant,  but  not  for  the 
arrest.  A  verdict  was  eventually  entered  for  the 
plaintiff,  damages  20/.,  thus  dinded  :  on  the  first 
count,  20s. ;  on  the  second  count,  4/. ;  on  the  thurd, 
IbL  A  rule  was  subsequently  obtained  to  enter  the 
verdict  for  defendant  on  the  second  and  third 
counts. 

HuddJeston^  Q.C.  and  Gray  now  showed  cause. — 
There  was  an  entire  absence  of  reasonable  und  probable 
cause  for  the  proceedings  of  defendant.  The  plaintiff 
was  in  the  habit  of  dealing  in  old  sacks  and  bags. 
There  was  no  disguise  about  the  transaction,  the  sacks 
were  placed  openly  on  the  quay.  The  application  for 
the  seardi-warrant  supposes  that  the  party  has  pos- 
session of  the  property  criminally.  He  would  not 
grant  the  warrant  unless  it  was  stated  that  the  party 
holding  the  goods  had  got  possession  of  them  by  cri- 
minal means.  What  reason  had  defendant  to  suppose 
the  sacks  were  stolen  ?  Millers  lose  sacks  every  day,  and 
there  was  no  justification  for  his  imputing  a  crime  to 
the  plaintiff.  Even  if  there  was  reasonable  and 
probable  cause  for  the  search-warrant,  there  was  none 
for  the  airest,  and  defendant  is  responsible  for  it.  The 
amomit  of  damages  was  settled  by  the  judge,  and  the 
question  of  malice  was  not  left  to  the  jury,  but  is  still 
open  to  the  court  They  cit'^d  Webb  v.  Boss^  4  U.  & 
N.  Ill ;  32  L.  T.  Rep.  282;  Elsee  v.  Smith,  1  Dow. 
&  Ry.  97  ;  2  Hale's  Pleas  of  the  Crown,  150. 

Pigottj  Serjt.  and  Potcell  in  support  of  the  rule. — 
The  learned  judge  was  clearly  of  opinion  there  was  no 
evidence  of  malice,  and  did  not  reserve  tiiat  question. 
The  evidence  showed  ample  reason  for  the  search-war- 
rant, and  the  judge  ruled  there  was  reasonable  and 
probable  cause  for  it.  The  defendant  was  not  respon- 
sible for  anything  else.  The  warrant  for  the  arrest 
was  the  act  of  the  magistrate.  It  is  usual,  when  a 
search-warrant  is  granted,  to  order  the  arrest  if  the 
goods  are  found :  (Hale's  Pleas  of  the  Crown,  1 50 ; 
Burn's  Justice,  tit.  "  bearch.  Warrant.") 

Cur.  adv.  vuU. 

Feb.  14. — Bramwell,  B.  delivered  judgment. — I 
have  8p'>ken  to  my  brother  Willes  about  this  case,  and 
he  reports  that  the  question  of  malice  was  not  re- 
served. The  learned  judge  ruled  that  there  was  an 
absence  of  reasonable  and  probable  cause  for  causing 
the  plaintiff  to  be  apprehended ;  but  that  there  was  no 
absence  of  reasonable  and  probable  cause  for  causing 
the  search-warrant  to  be  issued.  The  truth  is  that  he 
was  under  the  same  impression  (which  turns  out  to  be 
erroneous)  as  I  believe  we  were  all  hfre,  and  the  coun- 
sel were  also  till  the  matter  came  to  be  looked  into, 
that  the  application  f  r  the  search-warrant  does  not 
(as  it  now  turns  out  we  all  thought  it  did)  involve  the 
application  for  a  warrant  to  arrest.  It  turns  out  that 
the  application  for  the  one  invulves  the  appication  for 

I  the  other,  and  upon    explaining  this  to  my   brothtf 
Willes,  he  said  that  he  bad  only  expressed  an  opinion 
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AS*:^. 


Ex.] 


Wyatt  V,  White— Reg.  v.  William  Hl'ohbs. 


[C.  Cas.  R. 


enough  for  the  dedsion  of  the  case  for  the  moment, 
and  he  would  consider  it  as  though  he  had  expressed  no 
opinion  upon  it  at  all.  That  being  so,  the  question  is 
reduced  to  thb— Is  there  an  absence  of  reasonable  and 
probable  cause  shown  for  the  information  which  the 
defendant  swore  before  the  magistrate  ?  Because  that 
is  what  he  has  done.  All  that  follows  from  it  Is  the 
consequence  of  that.  But  the  question  is,  whether  an 
absence  of  reasonable  and  probable  cause  for  that  is 
shown,  and  I  am  of  opinion  that  an  absence  of  reason- 
able and  probable  cause  for  laying  that  information  is  not 
shown.  It  is  not  necessary  to  go  into  minute  detnils 
upon  the  matter,  but  I  will  say  Siis— the  defendant  is  a 
nuller,  and  he  swears  that  he  loses  a  thousand  sacks  a- 
year.  He  says,  indeed,  that  he  only  loses  them  by  his 
customers  not  returning  them.  Hence  it  was  argued, 
very  forcibly,  how  could  he  say  they  were  stolen  from 
him  under  those  circumstances  ?  He  does  not  say  they 
were  stolen  from  him.  It  was  also  urged,  if  he  cannot 
say  they  were  stolen  from  him,  how  could  he  say  they 
were  stolen  from  anybody  else  V  To  which  the  answer 
is,  he  does  not  say  they  were  stolen,  but  believes  they 
were.  The  question  is,  whether  it  is  a  wholly  unrea- 
sonable belief  for  a  man  who  has  a  thousand  sacks  nut 
returned  to  him  from  his  customers  to  entertain — 
whether  it  is  unreasonable  for  him  to  think,  when  he 
sees  a  quantity  of  sacks,  some  of  which  are  new — not 
many,  perhaps— cut  up  into  waste,  and  being  made 
away  with  for  the  purpose  of  being  turned  into  paper, 
that  they  are  his  sacks.  The  new  ones  are  of  impor- 
tance, undoubtedly,  in  th<s  matter,  because,  if  they  had 
been  old  ones,  and  unfit  for  use,  there  would  have  been 
no  gromid  for  thinking  that  any  of  those  had  been 
stolen  ;  but  some  of  them  being  new,  it  seems  impos- 
sible to  say  that  there  was  an  absence  of  reasonable  and 
probable  cause.  All  the  rest  of  the  deposition  is  true — 
namely,  that  they  were  on  the  wharf,  and  that  they 
were  in  the  custody  of  the  plaintiff.  For  these  reasons, 
thei-efore,  it  appears  to  me  that  the  plaintiff  hiis  not 
shown  an  absence  of  reasonable  and  probable  cause  for 
the  information  of  the  defendant,  and  that  being  so, 
the  latter  is  entitled  to  make  tliis  rule  absolute-— the 
effect  of  which  is,  as  I  understand,  that  the  verdict 
stands  for  IL 

CiiANNELL,  B. — I  am  entirely  of  the  same  opinion. 
Upon  the  point  of  malice  I  shall  say  nothing ;  firsr, 
because  I  understand  from  my  brother  Bramwell,  after 
consultation  with  my  brother  Willes,  that  it  was  not 
reserved,  and  in  the  next  place  it  is  not  necessary  in 
the  view  I  take  of  this  case.  I  certainly  was  under 
the  impression  at  first,  during  a  part  of  the  argument 
(and  which  appears  to  have  prevailed  with  my  brother 
Willes),  that  there  was  a  distinction  between  this 
warrtint,  so  far  as  it  authorised  them  to  search  the 
premises  where  the  sacks  were,  and  so  far  as  it 
authorised  the  apprehension  of  the  parly  named  in  it. 
But  it  appears  to  me,  upon  looking  into  the  autho- 
rities in  Bum^s  Justice,  and  especially  looking  into 
Hale's  Pleas  of  the  Crown,  that  the  magistrate  was  not 
only  at  liberty  to  issue,  but  would  issue  as  of  course, 
a  warrant  with  this  double  aspect — if  I  may  use  such 
an  expression.  I  do  not  understand  it  to  be  an  appli- 
cation for  a  warrant  to  arrest  a  person  on  a  charge  of 
felony,  and  be  brought  before  a  magistrate  to  be  dealt 
with  according  to  law.  A  warrant  in  that  form  is 
warranted  by  the  authorities.  It  seems  to  me  that  the 
question  is,  was  there  a  want  of  reasonable  and  pro- 
bable cause  for  the  information  which  the  defendant 
laid  before  the  magistrate  ?  Now  1  agree  that  all  the 
drcumstances  are  entirely  explained  by  what  after- 
wards occurred,  and  that  the  plaintiff  is  involved  in  no 
imputation  whatever;  but  we  are  to  look  at  what 
determined  and  justified  the  impression  on  the  mind  of 
the  defendant  the  moment  before  he  laid  the  informa- 
tion. He  sees  a  tarpaulin ;  the  use  of  it  is  well  ex- 
plained, but  still  he  sees  enough  to  be  satisfied  that 


under  that  tarpaulin  would  bo  found  some  of  his  pro- 
perty. He  found  one  or  two  sacks,  n:>  doubt  his  pro- 
perty, bearing  his  trade-mark  upon  them ;  and  in  one 
sack,  if  not  two,  he  finds  strips  of  sacks,  evidently 
strips  of  new  sacks  ;  and  with  marks  upon  than 
sufficient  to  enable  him  to  distinguish  those  as  his  pro- 
perty. I  think  that  there  was  no  want  of  reasonable 
and  probable  cause  such  as  would  entitle  the  plaintiff 
to  maintain  the  action  upon  the  second  count, 
either  for  the  4^  in  respect  of  the  search-warrant) 
or  for  the  15/.  in  respect  of  the  apprehension 
that  took  place.  The  result,  therefore,  is,  as  my 
brother  Bramwell  has  said,  that  the  verdict  will  stand 
for  the  sum  of  R  HtUe  absoUoe. 


OROVnH  CASES  BESEBVED. 

Reported  by  John  Thomfson,  Esq.,  Barristcr-at-Law. 

Saturday  y  Jan.  21. 
(Before  Erle,  C.J.,  Wightma^i  and  Wiixiams,  JJ., 
Watson,  B.  and  HiLii,  J.) 
Reg.  r.  William  Hugiiks. 
Felony — Accessory  hejore  the  faxst — Conmctii>n  c^Ur 
acqyiUal  of  the  principal  charged—ll  ^  12  Vid. 
c.  46,  8,  1 — General  verdid  on  counts  for  larceny 
and  receiving. 
T/'C  frst  two  counts  of  an  indictment  charged  A.  and 
B,  with  stealing,  and  the  third  charged  B.  with  feJUh- 
niously  receiving.     A.   toas  acquitted,  no  evidence 
having  been  ojffh-ed  against  Aim,  that  he  might  be  a 
witness  against  B.     Upon  his  and  other  evidence 
which  proved  that  B,  teas  an  accessory  before  the 
fact  of  the  stealing,  the  jury  found  a  gen^rU  ver- 
dict of  guilty  against  B.,  wh^ch  was  so  entered  Uft : 
field,  that  the  conviction  was  good,  the  II  4-  12  VicL 
c.  46,  s.  1,  making  an  accessory  before  the  fad  a 
principal  fekm,  and  that  ihertfore  the  conviction  of 
the  prisoner  is  not  nou  a  condition  precedent  to  the 
convidion  of  an  accessory  before  the  ftd,  and  that 
there  was  no  inconsistency  in  an  accessory  before  the 
fad  being  also  a  rtceiver. 
Case  reserved  by  the  Recorder  of  Manchester. 
At  the  Court  of  Quarter  Sessions  holden  in  and  for 
the  city  of  Manchestei*,  in  the  county  of  Lancaster,  on 
the  2nd  Jan.  1860 : 

John  Hall  and  Henry  Hnghe.s  were  tried  before  me  on 
the  annexed  indictment;  both  pleaded  not  guilty. 
After  the  juiy  were  charged  the  learned  counsel  for  the 
prosecution  said  he  did  not  propose  to  offer  any  evidence 
against  Hall,  and  applied  to  have  him  acquitted  in  order 
that  he  might  be  examined  as  a  witness ;  and  on  his 
assuring  me  that  in  his  judgment  that  course  would 
serve  the  ends  of  justice,  I  acceded  to  it,  and  he  was 
acquitted  and  called  as  the  first  witness. 

He  had  been  thirteen  months  in  the  service  of  the 
prosecutors,  and  according  to  his  evidence  Hughes  first 
soHcited  him  to  rob  his  master  on  the  20th  or  22nd  of 
Nov.,  asking  him  if  he  could  get  him  a  few  pounds  of 
fents,  and  he  would  keep  it  dark,  and  to  bring  them  to 
him  at  any  time,  and  they  would  be  right.  That  ac- 
cordingly the  next  day  he  took  eight  pounds  of  patdi- 
work,  which  he  had  stolen  from  his  masters,  to  Hughes, 
who  gave  him  half-a-crown  for  it,  the  selling  price 
being  7d.  per  lb.  This  patchwoik  wss  afterwanls 
found  in  Hnghes^s  cellar  O^is  place  of  business),  and 
he  stated  that  he  had  got  it  from  HalL 

That  on  the  Monday  following  he  was  passing 
Hughes*  place,  who  called  him  in  and  asked  if  he 
could  get  him  any  more  of  those  fents;  he  said  he 
could,  and  it  was  arranged  between  them  that  a  person 
of  the  name  of  Lowe,  who  was  called  into  the  oellar, 
should  go  next  day  to  the  warehouse  of  Hall's  masters 
100,  Moseley-street,  and  bring  the  parcel  he  was  then 
to  get  from  Hall  to  Hughes. 

Lowe,  who  did  not  appear  to  be  aware  of  the  nature 
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of  tile  tnnaaction  between  Hull  and  Iliigfaes,  forgot  his 
appointment. 

Hall  went  the  same  afternoon  to  inquire  why  the 
man  had  not  come ;  he  was  sent  for  to  Hashes'  place, 
and  5aid  he  had  got  drunk  and  forgot  it,  and  it  was 
then  arranged  between  Hughes  and  Hall  and  Lowe, 
that  Lowe  should  goto  the  warehouse  of  the  prosecutors, 
100,  Moseley-street,  next  morning,  the  SOth  Not.,  at 
half-past  eight,  and  there  receive  a  parcel  to  be  given  to 
him  bj  Hall^  and  bring  it  to  Hughes,  and  Hughes  di- 
leeted  him  to  bring  the  parcel  to  his  cellar  (which  was 
his  place  of  business  and  was  under  a  public-house), 
but  if  he  was  not  in  when  he  came  with  it,  he  was  to 
take  the  parcel  into  that  public-house  and  leave  it 
there  for  him  (Hughes)  until  he  returned.  On  the 
morning  of  the  SOth  Nov.,  Hall  opened  the  warehouse 
at  a  quarter  past  dght,  and  found  Lowe  there  waiting 
for  him,  and  abmt  a  quarter  to  nine  Hall  gave  him  a 
handle  of  fents  that  belonged  to  his  masters,  and  he 
went  away  with  them. 

A  policeman  on  duty  in  the  neighbourhood  saw  Lowe 
carrying  this  bundle  on  his  shoulder,  followed  him  and 
saw  him  take  it  into  the  public-house  over  Hughe-s' 
cellar,  which  was  then  shut,  and  on  going  into  the 
kitchen  of  the  public-house  he  saw  the  bundle  lying  on 
the  kitchen-table  there,  and  from  the  account  given  of 
it  by  Lowe  he  took  it  to  the  station.  Another  police- 
man took  immediate  possession  of  Hughes*  cellar,  and 
waited  till  he  came  in,  and  asked  him  if  he  had  sent  a 
man  for  any  goods  that  morning ;  he  replied,  "  I  have 
sent  a  man  for  some  prints  to  100,  Moseley-street"  He 
was  then  taken  into  custody. 

Tlia  patchwork  or  fents  found  in  Hughes'  cellar,  and 
which  he  said  he  had  got  from  Hall,  and  the  bundle  of 
pdnts  brought  by  Lowe  from  100,  Moseley-street,  to  the 
said  public-house,  were  identified  by  the  prosecutors  as 
their  property. 

Mr.  Wheeler  appeared  as  counsel  for  Hughes,  and 
croas-examined  the  witness,  and  addressed  the  juiy 
on  behalf  of  Hughes,  contending  that  they  ought  ut- 
teily  to  disregard  everything  that  Hall  had  said,  and 
acquit  his  dient. 

I  summed  up  the  evidence,  and  told  the  jury  that 
they  alone  were  to  decide  on  the  credit  to  be  given  to 
the  witnesses,  but  that,  if  they  believed  Hall  to  the  full 
extent  of  his  evidence,  Hughes  was  a  guilty  partici- 
pator in  both  larcenies.  That  if  they  doubted  about 
that,  they  would  have  to  consider  whether  they  were  or 
were  not  satisfied  that  he  received  the  property  know- 
ing it  to  have  been  stolen.  And  with  reference  to  the 
fmA  of  receipt  of  the  second  parcel  of  goods  which 
Lowe  was  sent  for  by  Hughes,  with  directions  in 
case  he  should  be  out  when  he  came  to  leave  it 
for  him  at  the  said  public-house,  and  Lowe  having 
done  so,  I  told  them  that  was  as  much  a  receipt 
by  him  as  if  it  had  been  brought  to  hun  in  his  cellar 
and  left  there. 

The  jury  retired  at  seven  o'clock  to  consider  their 
verdict,  and  I  left  the  court  They  some  time  after- 
wards gave  a  general  verdict  of  guilty,  which  was  so 
entered.     They  strongly  reooromended  the  prisoner  to 

men^. 

The  question  for  the  opinion  of  the  court  is — 
Whether,  as  the  facto  showed  that  Hughes,  if 
guilty  at  all  of  the  larceny,  was  guilty  only  as  an 
aooessoty  before  the  fact,  and  Hall  the  principal  baring 
been  acquitted,  I  ought  not  to  have  told  the'jury  that 
Busies  was  entitled  to  his  acquittal  on  the  counts  for 
larceny,  and  that  they  were  to  confine  their  attention 
to  the  count  for  receiving  only ;  and  if  I  ought  so  to  have 
directed  them,  whether,  on  this  general  verdict,  judg- 
ment   can   now  be  pronounced  on   the    count    for 

leceivmg. 

Hnglws  was  admitted  to  bail  to  appearand  receive 

judgment  when  called  upon. 

RoBT.  B.  ABiOfTBONG,  Bccordcr  of  Manchester. 


COPT    OP   INDICTMEXrr. 

City  of  Manchester,  in  the  county  of  Lancaster,  to 
wit — The  jurors  for  our  lady  the  Queen  upon  their 
oath  present,  that  William  Hall  and  William  Hughes, 
late  of  the  city  of  Manchester,  in  the  county  of  Lan- 
caster, on  the  22nd  day  of  November,  in  the  year  of 
our  Lord  1859,  at  the  city  aforesaid,  and  within  the 
jurisdiction  of  this  court,  and  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  the  seve- 
ral acte  of  stealing  charged  in  this  indictment,  ten 
ponnds  weight  of  cotton  fents,  of  the  property  of 
William  Henry  Smith  and  another,  then  and  there  being 
found,  feloniously  did  steal,  take  and  carry  away, 
against  the  form  of  the  stotute  in  such  case  niade  and 
prorided,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

Second  count — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  said  Wil- 
liam Hall  and  William  Hughes,  on  the  SOth  day  of 
November  in  the  year  aforesaid,  and  within  the  juris- 
diction of  this  court,  and  within  the  space  of  six 
calendar  months  from  the  first  to  the  last  of  the  several 
acts  of  stealing  charged  in  this  indictment,  181bs. 
weight  of  cotton  fents,  of  the  property  of  the  said 
William  Heniy  Smith  and  another,  then  and  there 
being  found,  feloniously  did  steal,  take  and  carry 
away,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  said 
lady  the  Queen,  her  crown  and  dignity. 

Third  count — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that  the  sud  William 
Hughes  afterwards,  to  wit  on  the  same  day  and  year 
aforesaid,  at  the  city  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  aforesiud,  the  property  afore- 
said, before  then  feloniously  stolen,  taken  and  carried 
away,  feloniously  did  receive  and  have,  he  the  said  Wil- 
liam Hughes  then  and  there  well  knowing  the  same  to 
have  been  feloniously  stolen,  taken  snd  carried  away, 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

William  Hall,  not  guilty.  ' 

William  Hughes,  guilty. 

Dt,  Wheeler  {Hopvoood  with  him)  for  the  prisoner. 
— First,  the  prisoner  Hall  baring  been  acquitted  of  the 
larceny,  and  Hughes  baring  been  found  guUty  on  eri- 
dcnce  of  being  an  accessory  before  the  fact,  it  is  con- 
tended that  that  conriction  cannot  be  supported.  The 
finding  is  inconsistent,  for  if  Hall  did  not  commit  the 
larceny,  how  could  Hughes  be  an  accessoiy  ?  and  there 
was  no  evidence  to  support  the  charge  against  Hughes 
except  as  an  accessory  before  the  fact.  If  two  per- 
sons are  indicted  for  conspiracy,  and  one  be  acquitted, 
the  other  cannot  be  convicted.  The  accessory  shall  not 
be  constrained  to  answer  to  his  indictment  till  the 
principal  be  tried  (9  E.  4,  48  a)  ;  but  if  he  will  waive 
that  benefit,  and  put  himself  upon  his  trial  before  the 
principal  be  tried,  he  may,  and  his  acquittal  or  conric- 
tion upon  that  trial  is  good :  (Stomf.  P.  C.  lib.  1, 
c  49  f,  46  b.)  But  it  seems  necessary  in  such  a  case 
to  respite  judgment  till  the  prindpal  be  conricted  and 
attaint ;  for  if  the  principal  be  after  acquitted,  that 
conviction  of  the  accessory  is  annulled,  and  no  judg- 
ment ought  to  be  given  against  him,  but  if  he  be  ac- 
quitted of  the  accessory  that  acquittal  is  good,  and  he. 
shaU  be  discharged;"  (1  Hale  P.  C.  623.)  The 
U  &  12  Vict  c  46,  s.  1,  which  enacte  "  that  if  any 
person  shall  become  an  accessory  before  the  fact  to  any 
felony,  whether  the  same  be  a  felony  at  common  law 
or  by  statute,  such  person  may  be  indicted,  tried,  con- 
ricted and  punished  in  all  respecte  as  if  he  were  a 
principal  felon,"  simply  alters  the  form  of  pleading 
only.  The  old  law  stands  as  before:  "If  A.  be 
arrested,  or  in  prison  for  felony,  and  B.  rescues  him, 
or  the  gaoler  sufiers  him  voluntarily  to  escape,  though 
this  be  a  distinct  felony  in  B.  the  rescuer,  and  in  the 
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{^ler,  for  which  they  may  be  presently  indicted,  yet 
they  shall  not  be  arraigned  or  pat  to  answer  dll  A.  be 
convicted  and  attainted  by  judgment  :*'  (2  Hale  P.  C. 
223  )  And  the  same  rule  holds  \vith  regard  to  acces- 
sories generally. 

Hill,  J. — The  preamble  of  II  &  12  Vict,  c,  46,  is, 
"  Whereas  it  is  expedient  that  any  accessory  before  the 
fact  to  felony  should  be  liable  to  be  indicted,  tried,  con- 
victed and  punished  in  all  respects  like  the  principal, 
as  is  now  the  case  in  treason  and  in  all  misdemeanors, 
be  it  enacted,"  &c.  That  to  my  mind  is  a  strong  in- 
dication that  the  Legislature  intended  to  make  the 
guilt  of  an  accessory  the  same  as  that  of  a  principal ; 
and  the  enacting  part  seems  to  make  them  both  prin- 
cipal felons. 

Wheeler. — There  is  nothing  in  the  statute,  it  is  sub- 
mitted, which  makes  the  accessory  liable,  if  the  thief  is 
acquitted  of  the  charge.  The  words,  "  indicted,  tried, 
convicted  and  punished,"  refer  to  the  mode  of  proce- 
dure only. 

WioiiTMAK,  J. — If  the  accessory  has  boon  tried, 
convicted  and  sentenced  before  the  principal  is  tried  and 
acquitted,  could  he  bring  a  writ  of  error  ?  It  might  be 
that  the  sentence  had  expired  before  the  trial  and  ac- 
quit t:d  of  the  principal,  I  therefore  think  the  enactment 
intended  to  make  the  accessory  a  principal. 

Wkt'eler. — It  is  contended  that  the  statute  intended 
to  make  no  further  change  with  regard  to  accessories 
before  the  fact  than  what  the  judges  did  of  their  own 
authority  with  regard  to  accessories  after  the  fact.    As 
to  the  second  point — the  general  verdict.     The  recorder 
charged   the    jury,    if    they    had   any  doubt   as    to 
Hughes  being  a  participator  in  the  larcenies,  to  consider 
the  coimt  for  receiving,  and  to  find  their  verdict  as  to 
one  or  other  of  the  charges.     The  juiy,  however,  Te- 
tumed  a  general  verdict,  which  it  is  not  possible  to 
apply ;  for   if  Hall  was  not  the  thief,  then    Hughes 
could  not  be  a  receiver :  (statutes  cited,  7  Geo.  4,  c. 
64,  8.  9  ;   14  &  15  Vict.  c.  100,  s.  15.) 
Sotcfar,  for  the  prosecution,  was  not  called  upon. 
Erlb,  C.J. — We  areallof  opinion  that  the  conviction 
was  right,  notwithstanding  the  points  relied  upon  by  the 
prisoner's  counsel.  This  was  an  mdictment  against  Hall 
and  Hughes,  in  the  first  and  second  counts  for  larceny, 
and  in  the  third  against  Hughes  only,  for  feloniously  re- 
ceiving, and  no  evidence  being  offered  against  Hall,  the 
jury  were  directed  to  acquit  him.    Hall  was  then  called 
as  a  witness  against  Hughes,  and  the  jury  found  Hughes 
guilty,  on   e^adence  of  being  an  accessory  before  the 
fact.     The  question  is,   is  that  an  inconsistency,  and 
does  it  entitle  Hughes  to   be  acquitted?     Now,   we 
think  that  the  1 1  &  12  Vict,  c  46,  a.  1,  has  made  the 
crime  nf  being  an  accessory  before  the  fact  a  substan- 
tive felony,  and  that  the  old  law  making  the  conviction 
of  the  prindpal  felon  a  condition  precedent  to  the  con- 
viction of  the  accessory  before  the  fact  is  taken  away 
by  that  clause.     The  first  question  is,  whether  that 
enactment  meant  only  that  the  indictment  should  be 
cleared  of  technical  matters,  or  crented  it  a  substantial 
felony.     Upon  that  we  are  of  opinion  that  the  statute 
made  it  a  substantive  absolute  felony,  the  bemg  an 
accessory  before  the  fact.     Then,  where  the  accessory 
before  the  fact  is  first  convicted  and  sentenced,  is  there 
any  proceeding  by  error  or  otherwise  to  discharge  him  ? 
We  are  of  opinion  that  there  is  noL     It  is  said  that  it 
might  \)Q  that  his  sentence  would  expire  before  the  trial  of 
the  principal,  who  might  be  acquitted ;  but  we  are  of 
opinion  that  in  that  case  no  wrong  would  be  done. 
Whether  the  principal  be  tried  before  or  at  some  time 
after  the  accessory  before  the  fact,  still  there  may  be 
guilt  in  the  aooessoiy.   We  must  look  beyond  technical 
considerations,  and  see  whether  there  was  a  larceny. 
There  are  many  cases  in  which  an  acquittal  takes 
place,  and  yet  the  actual  guilt  is  dear.      Therefore  we 
are  of  opinion  that  the  statute  did  intend  to  create  the 
responsibility  of  an  accessory  before  the  fact  a  bub- 


stantive  felony.  With  respect  to  the  second  point,  as 
to  the  genet^  verdict,  the  learned  recordo'  having 
charged  the  jury,  left  the  court,  and  the  jury  some 
time  afterwards  returned  a  general  verdict  of  guilty, 
which  was  entered  upon  both  charges.  It  is  said  that 
that  is  an  inconsistency.  Looking  at  the  evidence, 
there  can  be  no  doubt  of  the  substantial  guilt  of  the 
prisoner,  and  the  court  will  make  every  intendment  to 
support  the  conviction  consistently  with  the  evidence. 
In  our  judgments  there  is  no  inconsistency  in  being  an 
accessory  before  the  fact  and  a  receiver  afterwards, 
and  we  think  that  the  jury  might  reasonably  and  lo^- 
cally  convict  the  prisoner  of  both  offences. 
The  rest  of  the  Court  concurring, 

Conviction  affirmed, 

Saturday^  Jan.  28. 

(Before  Eblg,  C.  J.,  Wiohtman  and  Wiuxuca,  JJ. 

Martin  and  Channell,  BE.) 

Beo.  V,  Bachel  Wardroper. 

Huaband  and  wife — Charffe  o/ joint  receinnff — Pre- 

gumption  ofmariud  coercion. 
A,f  B,  and  B.^g  wtfe  were  indicted  jointly  for  burglary 
and  receiving  J  the  jury  found  A,  guilty  of  burglary, 
and  B.  and  his  wife  of  receiving.  Part  of  the  property 
was  found  in  B.'s  house,  and  from  &at  fad,  and 
others,  the  jury  were  warranted  in  finding  B.  guUty 
ofreceioing.  To  connect  the  wife  with  the  matter, 
it  loas  proved  that  some  time  qfter  the  burglary  the 
wife  was  seen  dealing  with  part  of  the  stolen  tfuugs, 
when  she  made  a  statement  importing  a  knowledge 
thai  the  things  hnd  been  stolen,  and  that  they  u>ere  io 
be  made  away  with.  The  judge  at  the  trial  declined  io 
l&ire  it  to  the  jury  to  find  whether  B.'s  wife  reoeiaed 
things  from  her  hutband  or  in  his  abeettoe,  aud  the 
jury  found  B.^s  wife  guilty  of  receiving : 
Held,  that  the  conviction  cotUd  not  be  supported. 

The  prisoner  was  indicted  at  the  last  Newcastle 
Assizes,  together  with  her  husband  and  a  man  named 
Prishous,  for  burglary  and  receiving. 

The  jury  found  Prishous  guilty  of  faooaebreaking^ 
and  the  prisoner  and  her  husband  of  receiving. 

The  housebreaking  was  the  breaking  into  a  jeweller's 
shop  at  Newcastle,  and  oommitting  a  very  extensive 
robbery  of  the  stock. 

The  property  stolen  consisted,  amongst  a  groat 
variety  of  other  things,  of  rings,  watch-keys,  broocfaea, 
stones  for  being  set  in  broodies,  and  fordgn  coins. 

There  was  evidence  of  part  of  the  stolen  pit>perty 
being  found  in  the  house  where  the  prisoner  and  her 
hnsband  lived  togetiier,  and  of  other  dreomstanoeB 
which  I  think  warranted  the  jury  in  finding  the  hns- 
band guilty  of  receiving,  but  except  what  follows  than 
was  no  evidence  which  peculiarly  aiTected  the  prisoner. 
A  young  woman  deposed  that  aome  time  after  the 
burglary  the  prisoner,  in  the  absence  of  her  hnsband, 
produced  to  her  a  quantity  of  watch-keys,  breoches, 
stones  fer  being  set  in  brooches,  and  coins,  and  said 
they  were  to  be  destroyed ;  that  she  said  she  had  been 
down  the  street  changing  some  foreign  money,  and 
thought  she  was  going  to  be  taken  up  for  it ;  and  that 
she  asked  her  (the  young  woman)  to  come  down  if  she 
was  taken  and  collect  the  largest  coins,  and  say  a 
foreign  captain  had  given  them  to  her  (she  being  aprtw- 
titute). 

I  think  there  was  evidence  that  all  those  artides 
were  part  of  the  stolen  property. 

It  was  also  proved  that  at  the  time  of  the  prisoner's 
apprehension,  she  had  upon  her  fingers  some  of  the 
stolen  rings. 

At  the  dose  of  the  case  for  the  prosecution  it  was 
submitted  by  counsel  for  the  prisoners,  that  as  against 
Rachel  Wardroper  there  was  no  evidence  that  she  re- 
ceived the  artides,  either  in  the  absence  of  the  husband, 
or  from  any  other  person  than  him,  and  that  if  there 
was  evidence  for  the  jury,   the  question   would  be 
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vhether  she  received  them  from  him,  and  if  not  from 
him,  whHher  she  received  them  in  his  absence. 

I  ruled  that  there  was  eviden(»  for  the  jniy,  and  did 
not  leave  either  of  tho^e  qnestions  to  them.  The  jnrv 
oQovicted  the  prisoner,  and  I  thou((ht  her  conviction 
right ;  but  after  the  jury  had  found  their  verdict  I  was 
aaJced  to  ioqnire  whether  the  jury  found  that  the  pri- 
KOiiier  receivod  the  articles  in  question  from  her  hus- 
faaod,  or  in  his  absence.     I  declined  to  do  so. 

I  reqaest  the  opinion  of  the  Court  of  Criminal 
Appeal  whether  tlie  prisoner  was  rightly  convicted,  as- 
saining  that  all  the  other  evidence  as  to  the  receiving 
was  of  sach  a  character  as  to  entitle  her  to  be  acquitted, 
by  reason  of  her  relation  of  wife  to  the  other  con- 
victed receiver. 

If  they  think  she  was  not  rightly  convicted,  they 
will  please  dln^  the  prisoner  to  be  discharged. 

The  following  cases  were  lelicd  on  at  the  trial  on 
tlw  part  <^  tko  prisoner: — 

Archer B  case,  1  Moo.  C.  C.  143,  where  husband 
aad  wife  were  convicted  on  a  joint  indictment  for 
reoeiviiig  stolen  goods,  it  was  held  thai  the  cx)nviction 
of  the  wife  was  b^d,  it  not  having  been  left  to  the 
jttiy  to  fay  whether  she  received  the  goods  in  the 
ahdenoe  of  her  husband. 

Reg.  ▼  Bronktj  6  Cox  C.  C.  148 :  a  wife  received 
from  hiy  hnsbaod  goods  which  he  had  stolen,  she 
knowing  at  the  time  that  they  were  stolen,  and  she 
ende«voared  afterwards  to  prevent  their  discovery. 
The  judge  told  the  jury  that,  as  her  husband  had 
delivered  the  stolen  articles  to  the  prisoner,  the  law 
presomcd  that  she  acted  under  his  control  in  receiving 
them,  but  that  this  presumption  might  be  rebutted.  If, 
therefore,  in  conndering  the  evidence  they  were  per- 
fectly satisfied  that  at  the  time  when  she  received  any 
of  the  articles  she  knew  that  they  were  stolen,  and  in 
receiving;  them  actisd  voluntarily  and  with  a  fraudulent 
intention,  she  might  be  found  guilty.  The  jury  having 
found  her  guilty,  the  Court  of  Criminal  Appeal 
quashed  the  conriction. 

Erus,  CJ^. — The  court  thinks  that  there  were 
sufficient  drcumstances  in  the  case  to  authorise  the 
p-isoner's  counsel  to  request  the  learned  judge  to  put 
the  question  he  desired  to  the  jury,  so  that  the  point 
shoold  have  been  left  to  the  jury  for  their  determina- 
tion. It  was  perfectly  consistent  with  the  facts  proved 
that  the  goods  might  have  been  taken  to  and  received 
by  the  husband  at  his  own  house,  and  so  come  into  the 
possession  of  the  wife  through  her  husband,  in  a  manner 
that  did  not  render  her  liable  to  be  convicted.  The 
goods  clearly  were  taken  to  the  husband*s  house.  If 
the  question  had  been  left  to  the  jury,  and  they  had 
eonvicted  the  wife,  the  court  would  have  supported  that 
oonvictioo,  but  as  it  had  not  Iteen  so  left,  the  court 
thought  it  more  satisfactory  that  her  conviction  should 
be  quashed. 

Williams,  J.  delivered  a  similar  judgment. 
MABTDf,  B.  —  On  consideration,  I  think  that  I 
ought  to  have  dealt  differently  with  this  case  at  the 
trial,  and  called  the  attention  of  the  jury  with  greater 
accuracy  to  the  law  on  the  sabject.  1  am  not 
satisfied  that  I  dealt  as  I  onght  to  have  done  with  the 


WioHTMAX,  J.  —  The  charge  was  of  a  joint 
receiving. 

Chanitell,  B.— I  am  of  opinion  also  that  the 
prisoner  was  entitled  to  have  the  questions  suggested 
Dj  the  coansel  left  to  the  jury.  I  attach  great  import- 
snoe  to  the  fart  of  the  charge  being  a  joint  receipt 
by  her  and  her  husband.         Canvidion  quathed. 


Mao.  C] 


Reported  by  JaxksPatkkson,  Esq ,  of  the  Ulddle  Temple, 

BarrUter-iit-Law. 

Wednesday^  Feb,  8. 
Kerr  o.  Wilkie. 
Statutory  tru8te>  9 — Notice  oj  mt-etinga  umler  the  statute 
— A  djournmerd  of  meeliag — Notice  qf  adJoummenL 
A  statnte  empotoeriny  neighbouring  ovmers  to  hnUd  a 
bridge,  wi'h  poieers  nf  rafing  tienueb>e8^  cnstituted 
certain  persons  by  name^  itnd  all  others  deriving 
100/.  a-ijearfrom  the  lands^  trustees.    Notioeioasto 
be  given  of  all  meetings  by  cirovlar  sent  to  all  tlie 
trustees.    The  interpretation  clause  stated  trustees  to 
mean  ^'  the  acting  trustees  :** 
ffeld^   that  K.,  though  quulified  to  be  a  trustee,  yet 
not  being  among  those  named,  and  never  having 
mied,  teas  not  entitled  to  any  notice  of  the  mtetings : 
Held,  further,  that  a  notice  of  a  nveting  stating  the 
pwfwse  thereof  ex/ended  to  an  atij'oumed  meeting, 
awl  that  w>  notice  of  the  adj^amment  was  required 
to  bf  given, 
QtuBre,  whetlier  the  failure  to  give  noticr  of  the  meetings 
to  any  one  of  the  actinrf  trustees  would  hnte  vitiated 
the  proceedings  ofthf  trustees  t 
This  was  an  appeal  from  a  judgment  of  the  Court 
of  Session  in  Scotland. 

A  sUtute  (15  Vict.  Ixii.)  was  passed  in  1852,  called 
"  the  Kelvin  Bridge  Act,"  the  object  of  which  was  to 
enable  certiun  trustees  to  buUd  a  bridge  for  the  im- 
provement of  a  locality  near  Glasgow,  and  for  that 
purpose  to  make  a  rate  on  the  adjoining  proprietors. 
The  first  section  enacted  that  John  Bain  (and  cortain 
other  persons,  naming  them)  "  and  all  other  par<  ies  who 
hold  or  derive  in  theur  own  right,  or  who  may  here- 
after hold  or  derive  m  their  own  right,  the  sum  of  100/. 
sterling  of  annual  feu  duties  or  annual  rents  out  of  or 
from  any    part  of  the  lands  hereinafter    described, 
shall  be,  and  they  are  hereby  appointed,  the  tnistees 
for  carrying  this  Act  into  execution,  and  shall  be  called 
"  the  Kelvin  Bridge  Trustees.'*   The  2nd  section  enacted 
*'  that  when  and  so  often  as  the  number  of  trustees  acting 
under  the  authority  of  this  Act  shall  by  death,  refusal, 
or  incapacity  to  act  be  reduced  to  a  less  number  than 
ten,  it  shall  be  lawful  for  the  remaining  trustees  for 
the  time  being  at  their  next  meeting  to  appoint  other 
trustees  liable  to  be  rated  and  assessed  under  the  pro- 
visions of  this  Act,**  £((&     The  4th  section  required 
the  trustees  to  hold  meetings  at  least  once  eveiy  three 
months,  "  and  the  first  meeting  of  the  trustees  ^all  be 
held  within  three  months  after  the  passing  of  the  Act, 
and  shall  be  called  by  any  one  or  more  of  the  trustees, 
and  all  the  subsequent  meetings  of  the  trustees  shall 
be  called  by  the  clerk  to  the  trustees  (either  when  ha 
himself  shall  find  it  necessary,  or  on  the  requisition  of 
any  one  of  the  trustees  or  of  the  treasurer)  by  drcular 
sent  through  the  post-office  to  each  trustee,  and  posted 
not  later  than  the  second  day  before  the  day  of  meet- 
ing, and  five  of  the  trustees  preseut  at  any  meeting 
shall  be  a  legal  quorum ;  and  the  trustees  present  at 
each  meeting  shall  elect  theur  own  chairman,  and  the 
notices  calling  the  various  meetingn  shall  specify  gene- 
rally the  business  to  be  transacted  thereat."     By  sett. 
34  '*  no  rate  or  assessment  to  be  made  shall  be  valid 
unlras  notice  of  the  intention  of  making  such  rate  or 
assojisment,  and  of  the  time  at  which  the  same  is 
intended  to  be  made,  and  uf  the  place  where  a  state- 
ment of  the  proposed  rate    shall  be    deposited    for 
inspection,  shall  be  given  by  the  clerk  of  the  trustees 
by  cbcular  to  all  the  proprietors  and  feuars  intended  to 
be  charged  with  such  rate,  or  their  respective  agents, 
and  posted  at  Glasgow  at  least  seven  days  previously 
to  such  rate  being  made."      The  interpretation  clause, 
sect.  92,  enacted,  'Hhe  word  Hmstees*  shall  mean  the 
trusteeii  acting  by  virtue  of  this  Act." 

The  appellant  R.  Malcolm  Kerr,  barriiitcr-at-law,  in 


74 


MAGISTRATES' 


CASt^S, 


H.  OF  L.] 


Kerr  v.  Wilkie. 


[H.  OF  L. 


1854  comineTiced  an  action  of  redaction,  the  object  of 
which  was  lo  set  afdde  all  the  proceedings  of  the 
trustees  under  the  statute,  on  the  following  groan  Is:  — 
He  alleged  that  he  was  proprietor  of  certain  lands  in 
the  county,  which  were  comprehended  in  the  statute 
from  which  he  derived  in  his  own  right  upwards  of 
100^  of  annual  feu  duties  and  rents;  that,  therefore, 
he  was  one  of  the  trustees  (though  not  individually 
named)  appointed  by  the  Act ;  that  a  meeting  of  the 
trustees  had  been  called  by  circular  in  185*2,  with  a 
view  to  carry  the  Act  into  operation,  but  that  no 
circular  was  sent  to  him  giving  notice  of  such  meeting; 
that  another  meeting  had  been  called  by  drcular,  the 
purpose  being  stated  to  be  to  impose  an  assessment, 
but  that  no  such  circular  had  been  sent  to  the  plaintiff; 
that  this  meeting  to«tk  up  various  matters  of  business, 
but  did  not  impose  any  assessment ;  that  the  meeting 
adjoumed  from  24th  Dec  1852,  the  day  nn  which  it 
was  flummoned,  till  the  5th  Jan.  thereafter.  Tlus  ad- 
journed meeting  on  the  latter  day  imposed  an  assess- 
ment of  \L  \0s.  per  acre.  A  subsequent  meeting  in 
1853  also  imposed  a  similar  assessment  for  the  follow- 
ing year.  Of  neither  of  those  meetings  had  the  plaintiif 
received  any  notice  whatever.  That  such  meetings 
were  therefore  illegal  uid  voi«i,  and  the  proceedings 
ought  to  be  set  aside. 

The  defendants,  the  Bridge  Trustees,  contended  that 
they  had  acted  within  the  powers  of  the  statute.  The 
Court  of  Session  held  that  no  sufficient  ground  had 
been  stated  for  setting  aside  the  proceedings ;  where- 
upon the  plaintifF  brought  this  appeal. 

RoU^  Q.C.  and  Artdergan,  for  the  appellant,  con- 
tended that  by  the  1st  section  the  appellant  was  dejhcto 
constituted  a  trustee  under  the  Act,  and  that  he  was 
en  tit  1  'd  to  a  notice  of  every  meeting.  The  statute  re- 
quired to  be  followed  strictly :  (7i.  v.  Lfinghome,  4 
Ad.  &  E. ;  Mauler  v.  MowTeiff,  5  Bell's  Ap.  345 ; 
R.  v.  Croke,  1  Cowp.  26 ;  Friend  v.  BenneU,  3  C.  B., 
N.S.)  Moreover  there  was  no  notice  of  the  adjourned 
meeting  given,  and  the  notice  of  the  original  meeting 
did  not  ext'-nd  t4>  it. 

The  Attorney-General  (Bethell)  and  Booi/l,  Q.C, 
for  the  respondents,  contended  that  the  trustees  meant 
only  ^*the  acting  trustees,*'  and  no  others  required 
notice  of  the  meetings ;  that  the  appellant  was  not  an 
**  acting  trustee  ;  "  tliat  even  if  he  had  been  a  trustee 
within  the  meaning  of  the  Act,  the  omission  to  send  a 
notice  would  not  have  been  fatal ;  that  the  notice  of 
the  meeting  extended  to  the  adjournment :  (Scadding 
y.  Loranty  3  H.  L.  Cas.  418.) 

Andenan  replied. 

llie  Lord  Chang  kllor. —My  Lords,  I  am  of 
opinion,  an*!  must  so  advise  your  Lordships,  that  there 
is  no  ground  whatever  for  this  appeal.  The  first 
ground  t?iken,  and  which  was,  I  think,  the  ground 
mainly  relied  upon  on  the  part  of  the  appellant,  seems 
to  me  to  be  wholly  untenable.  That  was,  that  no 
notice  was  given  to  the  plaintifF,  or  to  those  who  may 
be  denominated  the  qualified  trustees  of  the  adjoumed 
meeting  at  which  the  rate  was  made.  Now,  my  Lords, 
I  am  of  opinion  that  it  was  not  necessary  to  give  notice 
to  that  class,  they  never  having  acted  as  trustees.  And 
with  reference  to  that,  I  look  to  the  definition  nf  the 
word  "  trustees "  in  the  92nd  section  of  th?  Act  of 
Parliament,  where  we  are  desired  to  consider 
that  *'  the  word  *  trustees '  8h.>ll  mean  the  trus- 
tees acting  by  viitue  of  this  Act."  These  trus- 
tees (if  they  are  to  be  considered  as  trustees) 
never  have  acted,  and  it  would  be  most  preposterous 
to  suppose  that  the  L^islature  intended  that  notice 
should  be  giyen  to  each  one  of  that  indefinite  body  of 
everything  that  was  to  be  done  at  any  meeting ;  and 
that  if  any  <.ne  of  them  did  not  receive  notice  it  would 
nullify  the  proceedings.  Their  qualification  is  given 
in  these  terms :  "  And  all  other  parties  who  hold  or 
derive  in  their  own  right,  or  who  may  hereafter  hold 


or  derive  in  their  own  right,  the  sum  of  100/.  sterling 
of  annual  fen  duties,  or  annual  rents,  out  of  or  from 
any  part  of  the  lands  hereinaft^  described."    Now, 
who  is  to  find  out  who  are  qualified  by  having  100 A 
derived  in  their  own  right,  or  hereafter  to  be  derived, 
not  only  of  annual  feu  duties,  of  which  there  is  some 
record,  but  of  annual  profits,   of  which  there  are  no 
means  of  forming  any  judgment  ?     In  order  to  exclude 
that,  the  definition  say»  that  none  are  to  be  considered 
as  trustees  except  they  have  acted  as  trustees,  and 
these  gentlemen  who  now  appear  as  appellants,  never 
having  acted  as  trustees,  no  notice  was  necessary  to  be 
given  to  them.      I  abstain  from  giving  any  opinion 
upon  the  question  whether,  they  being  trustees,  and 
having  acted  as  if  they  were  without  any  bad  faith,  an 
accidental  omission  to  serve  any  of  them  with  notice 
would  or  wotdd  not  have  nullified  the    proceedings. 
I  abstain  from  giving  any  opmion  upm  that  question, 
for  it  does  not  seem  necessary  fur  the  House  to  con- 
sider it.     Novv,  then,  we  come  to  the  other  objection, 
upon  which  Mr.  Rolt  relied   much   less  in  his  very- 
luminous  argument,  that  is,  that  there  was  no  notice 
of  the  adjoumed  meeting  as  regards  the  purpose  for 
which  that  meeting  was  to  be  held.     Now,  my  Lords, 
whether  that  is  a  good  objection  or  not  depends  entirely 
upon  this,  whether  the  adjoumed  meeting  was  to  be 
considered  as  pait  of  the  originid  meeting;  that  is  to 
say,  whether  there  is  an  identity  between  the  two 
meetings.     If  the  a^oumed  meeting  were  a  scpareite 
and  independent  new  meeting,  certainly  new   notice 
should  be  given  ;  and,  according  to  the  34th  section  of 
the  Act  of  Parliament,  without  such  notice  no  rate  can 
be  made.     But,  my  Lords,  it  seems  to  me  quite  cleor 
that  this  meeting  having  the  power  of  adjournment, 
and  having  exercised  that  power  bond  file  when  the 
adjoumment  took  place,  it  was  part  of  that  meeting, 
just  as  much  as  if  it  had  been  a  meeting  held  on  the 
same  day.     My  Lords,  supposing  that  there  had  been 
a  debate,  as  has  been  suggested  during  the  argument, 
and  that  daring  that  debate  the  clock  had  st'uck  twelve 
at  night,  could  there  not  have  been  an  a^oumment  till 
the  following  day  at  nine  o'clock,  and  would  not  the 
meeting  that  was  then  resumed  have  been  part  of  the 
meeting  which  had  taken  plaoe  the  day  before  ?  I  can- 
not doubt  it  for  a  moment.     And  whether  the  at^onra- 
ment  be  only  for  three  hours  or  for  three  days,  if  the 
proceeding  is  h'mdfide^  can  make  no  difference.     Mr. 
R«ilt  very  properly  admitted  that  the  moment  you  ad- 
mit identity  of  meeting,  no  more  is  to  be  said,  and  the 
notice  that  was  given  for  the  first  meeting  holds  good 
for  and  includes  all  the  other  meetings  following  upon 
it     Now  there  has  been  a  great  deal  of  argument  as 
to  whether  the  case  of  Scadding  v.  Lorant^  relating  to 
the  parish  of  St.   Pan^ras,  applies  to  this  case.     It 
seems  to  me  that  it  does  complet«fly  apply  to  iL     It 
seems  to  me  not  only  to  apply  in  its  principles,  but  in 
its  circumstances.     But,  independently  of  that  case,  I 
hold  it  to  be  quite  clear  that,  upon  general  prindples, 
an  adjournment,  where  there  is  power  of  adjournment, 
if  bond  file,  is  only  a  continuation  of  the  meeting ;  and 
that  bfing  so,  it  seems  to  me  to  be  quite  unnecessary  to 
co!isider  more  minutely  how  far  that  case  does  apply  to 
the  present      It  is  not  pretended  that  there  is  any- 
thing in  that  case  contrary  to  th^  general  principle. 
I  think  that  it  does  apply  to  this  case  even  in  its  cir- 
cumstances, as  well  as  in  its  principle ;  bat  if  there 
had  been  no  such  case  to  be  found  in  the  books,  I  should 
without  hesitation  have  given  myo^nion  to  your  Lord- 
ships that  tiiis  was  the  same  meeting,  and  that  the 
notice  that  was  given  for  the  original  meeting  as  to  the 
purpose  of  making  a  rate  applied  until  the  rate  was 
actually  made.      For  these  reasons  I  must  advise  your 
Lordships  to  dismiss  this  appeal  with  costs. 

Lord  Brougham.— I  entirely  agree  with  my  noble 
and  learned  friend.  The  decision  in  the  case  of  Scad- 
ding V.  Loranty  by  this  House,  was  not   neceaaary  in 
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order  lo  throw  light  apm  tliis  ca^c,  hut  it  greatly 
assisU  lUL  The  opinion  of  the  learned  judges  there 
Uikcn  lays  down  thAt  which  amounts  to  a  general  prin- 
ciple ;  but  it  was  unnecessaxy  to  have  it  laid  down,  fur 
I  a^ree  with  my  noble  and  learned  friend  that  if  a 
mr^eting  is  held,  and  then  a  power  possessed  by  those 
who  hold  the  meeting  to  adjourn  it,  except  under  pecu- 
Unr  circumittdnc>  s,  which  do  not  exist  iu  this  case,  the 
origintil  moc'ting  and  the  adjourned  meeting  must, 
gi'nenilly  Mp^aking.  be  taken  to  be  absolutely  identical. 
Lord  Wkn8L,kydai,k.~1  entirely  agree  with  my 
ooble  and  leamed  friends  tliHt  this  appeal  ought  to  be 
di<«mi!«eiL  1  entirely  agree  with  my  noble  an!  learned 
friend  upon  the  woolsack  upon  the  construction  of  this 
Act  of  Parliament.  I  think  it  is  clear  ihat  this  Act  of 
J^arliament,  though  extremely  ill-drawn,  meant  some- 
thing more  to  constitute  a  person  an  acting  trustee 
tlian  that  he  should  be  the  proprietor  of  lands  yielding 
1 00^  sterling  in  feu  dutii«  or  annual  rents.  I  abstain 
from  giving  any  opinion  whether  it  was  necessary  to 
sunmoM  the  pre  cut  appellant,  supposing  he  had  been 
a  r^idar  trustee.  The  inclinatiun  of  my  opinion 
oerfaubly  is,  that  it  would  have  been  necessary  to 
Mimnion  all  those  who  were  ncting  trustees,  and 
that  every  proceeding  before  the  board  of  tni.stecs 
would  have  been  coram  wm  jndicf^  if  they  did  not 
Mimmon  all  tlie  acting  trustees.  However,  it  Is  not 
nect'jksary  lo  give  a  tinal  opinion  upon  tiiat  point.  The 
second  «iuestion  which  struck  me  at  tirst  in  the  argu- 
ment of  Mr.  Rolt  as  entitled  to  a  good  deal  of  weight, 
wad,  that  the  persons  who  were  liable  to  be  assembled 
had  aright  to  have  notice  of  the  p.ecise  day  upon  which 
the  meeting  for  making  the  assessment  wa.s  held.  That 
U  under  the  34th  section.  It  occurred  to  me  at  first 
that  there  was  a  distinction  between  this  case  and 
SeadfHMg  v.  l..orant,  that  ca&e  not  having  decided  this 
particular  point,  and  on  that  account  I  wished  to  hear 
o^unsel  :irgue  as  to  that  CJi^e;  bec^iuso  there  is  a  con- 
Mderable  dilfer  nee  between  the  case  of  persons 
atfected  by  the  rate,  and  the  case  of  those  who  are 
themselves  a  component  part  of  the  Itody  which  is  to 
act.  With  reference  to  those,  no  doubt  there  is  a 
general  power,  although  it  is  not  given  by  the  Act  of 
I'arliament,  Ut  adjourn.  If  such  an  adjournment  took 
place,  those  who  were  members  of  the  body  so  adjourn- 
ing wuuld  be  bound  to  take  notice  of  their  own  pro- 
ceedings. They  might  have  objected  to  the  adjourn- 
ment if  they  were  present,  or  if  the  adjournment  were 
ni.-uie  by  the  chairman  of  the  meeting,  as  it  is 
done  in  some  cases;  tliuse  who  were  not  present 
ought  to  have  been  present  and  take  notice  of 
it.  But  with  regard  to  third  persons  aflccted 
by  the  ra'e,  they  would  not  necesssirily  be  parties 
to  what  touk  place  at  th^  meeting ;  and  the  question 
occurred  to  my  mind,  whether  there  ought  to  have 
lieen  notice  given  to  them,  it  nothing  was  done  on  the 
previous  day,  of  the  adjournment  of  that  meeting. 
However,  the  argument  in  the  case  of  ScaAd-g  v. 
LoroHt  completely  satisfies  me  that  there  is  no  wiight 
in  that  point  which  struck  me  at  first;  beciiiusc, 
though  that  poiut  was  really  not  tak(  n  in  the  court 
below,  it  was  taken  in  iho  court  above,  in  your  Lord- 
ships* bftusc,  and  on  that  occ  ision  it  was  decided  that 
there  was  no  weight  in  that  objection.  The  nutice 
required  in  that  case  to  be  given  of  the  object  of  the 
meeting  by  the  clerk  after  the  second  session  on  the 
dmrcli  is  just  equivalent  and  in  the  snmo  position  as 
the  notice  required  by  this  sect.  34,  which  is  a  notice 
to  be  given  by  the  clerk  of  the  trustees  by  circular  to 
all  the  proprietors  of  feu  rights.  And  it  was  in  that 
cas«  found  by  the  special  case,  tliat  notice  was  given 
of  the  original  meeting,  but  that  there  was  no  notice  in 
the  church  of  the  adjourned  meeting,  and  your  Lord- 
ships expiessly  decided  that  there  was  no  occasion  for 
sudi  nutice.  It  ap^iears  to  me,  therefuic,  that  thst 
point  ts  overruled  by  the  case  of  6caddittfj  v.  Lortmf,  so 


that  the  objection  altogether  fails.  I  concur,  therefore, 
in  the  opinion  of  my  noble  and  leamed  friend,  that  this 
appeal  must  be  dismissed  with  costs. 

Lord  CiiELMSPOKU  concurred  on  the  first  point, 
though  the  Act  of  Parliament  was  extremely  perplexed 
and  confused.  With  regard  to  the  other  point,  I  also 
agree  entirely.  I  think  that  the  case  of  Scadding 
v.  lAmmt  decided  the  question  But  independently  of 
that  case,  I  should  have  thought,  when  a  meeting  is  to 
be  held  and  business  to  be  transacted,  and  where  it  is 
possible  that  at  the  original  meeting  the  wh<  le  of  the 
business  may  not  be  gut  through,  that  there  must  bo 
power  to  adjourn  that  meeting,  and  that  the  adjourned 
meeting  is  to  be  considered  as  part  of  the  original 
meeting.  If  that  be  so,  I  apprehend  that  that  gets  rid 
of  the  whole  que>tion  ;  because,  if  the  adjourned  meet* 
ing  hi  this  case  is  part  of  the  original  meeting,  then 
there  was  ample  notice  to  the  parties.  And  in  this 
case  more  particularly  hO,  because  there  is  not,  as  in 
the  case  of  a  poor*s-rate,  a  mere  notice  that  the  vestry 
are  to  assemble  and  to  make  the  rate  ;  but  there  is  no 
notice  of  the  rate  which  is  proposed,  and  the  proprie- 
tors themselves  are  entitled  to  attend  the  meetuig 
of  which  they  have  notice,  for  the  purpose  of  objecting 
to  the  rate  or  assessment  upon  their  property.  There- 
fore it  must  be  assumed  that  if  any  person  had  an  ob- 
jection to  make  to  the  rate  to  be  imposed,  he  would 
attend  the  original  meeting,  and  that  he  would  there 
state  his  objection ;  or  if  he  found  that  the  business 
could  not  be  got  through  at  that  meeting,  he  would 
have  notice  of  the  adjournment  of  his  case,  and  dis- 
tinct and  personal  notice  upon  the  subject  of  the  ad- 
journment of  the  question  of  the  rate.  Therefore  it 
appears  to  me  that  upon  this  point  the  case  of  Scaddmg 
V.  Lorant  is  conclusive ;  but  without  t))e  case  of  Scad" 
(ling  V.  Lorant  I  should  be  clearly  ef  opinion  that 
there  was  not  the  slightest  objection  here  on  the  ground 
of  the  w.mt  of  notice  of  the  agenda  or  purpose  of  the 
adjourned  meeting.  Affb-Tnai  icUh  costs. 


COXmT  OF  APPEAL  IN  CHANCEBT. 

Hepoited  bv  C.  II.  Kkk^ik,  Thomas  Bruoksbank  and  JiwiiUA 
'Mktcalvk,  E>qre.,  baiTl8itrs-ut-l.4iw. 


Jan.  11  and  12. 

(Before  the  Lord  Ciiancbllor  (Campbell). 

Parish  v.  Sleeman. 

Lease — Free  of  a//  outgnings — T^nd-tax, 

fn  (gn  agreenient /or  a /arming  lease,  the  tenant  agreed 

to  pfig  a  rent  o/  40L  per  anaum  ^^/ree  o/ all  out' 

goings.^      He  qfiertpards  claimed  to  be  allowed  to 

deduct  Jrom  his  rent  the  land' tax  and  ooMmutation 

rentcharge: 
neld    (overruling     the    decision  o/   Stuart,    V.C.\ 

that  the  tenant  was    not  entitled    to  make    these 

deductions. 

This  was  an  appeal  from  the  dedsion  of  Stuart, 
V.C,  reported  1  L.  T.  Rep.  N.S.  24,  where  the  facU 
•f  the  case  are  stated.  The  question  arose  on  an 
agreement  signed  on  Oct  3,  1851,  the  material  part  of 
which  is  as  follows : — 

"The  undersigned  Samnel  Bowles  Pattisor,  as 
landlord,  hereby  agrees  to  let,  and  the  undersigned 
Joseph  Parish  to  take  as  tenant,  all  that  farm  in  and 
called  Tuinye,  in  the  parish  of  Bridgerule,  late  in  the 
occupation  of  Thomas  Leigh,  and  now  of  the  said 
landlord,  for  a  term  of  fourtc«  n  years  from  Lady-day 
next,  determinable  at  the  end  of  the  first  seven  years 
there,  f,  at  the  yearly  rent  of  40/.,  payable  quarterly, 
free  of  all  outguings,  the  liiudlord  to  abate  5L  per 
annum  of  the  rent  fur  the  first  two  years,  in  considera- 
tion of  the  present  condition  of  the  place,  and  to  put 
the  said  farm  into  repair  forthwith,  and  the  tepant  to 
keep  the  same  in  repair." 

The  lea^e  was  originally  prepared  in  chambers,  and 
on  settling  it  the  chief  clerk  was  of  opinion  that  the 
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land-tax  and  titho  oommatation  rentcharge  were 
excepted  from  the  payments  to  be  made  bj  the  tenant 
under  the  term  "free  of  all  ootgoings.*'  Stuart, 
V.C.  contirmed  the  certificate  of  the  chief  clerk,  and 
from  this  decision  the  defendant  Mr.  Slceman  now 
appealed. 

8p<  ed  appeared  for  the  defendant,  the  appeliaut 

JMhoute  for  the  plaintiff,  the  respondent. 

The  following  authorities  were  referred  to  : — Smi'h 
y.  Auderat/n,  4  Ross.  352;  Marshall  v.  Wiadall^ 
Freem.  148 :  BradHmry  v.  Wright,  2  Doug.  624 ; 
BemeU  V.  Womack,  7  B.  &;  Aid.  629 ;  Cranston  v 
C/ark^  Sayer,  78 ;    Cfturch  v.  Bnwn,  1 5  Yes.  258. 

The  Lord  Cu^VNCSLiiOR.— The  question  in  this  case 
arises  on  the  oonstmction  of  an  agreement  entered 
into  between  a  landlord  and  a  tenant,  whereby  the 
landlord  agrees  to  let,  and  the  tenant  to  take  a  farm  for 
a  term  of  fourteen  years  at  the  yearly  rent  of  40/.,  free 
of  all  outgoings.  Stuart,  V.C.  was  uf  opinion  that  the 
land-tax  and  tithe  commutation  rentcharge  ought  to 
fall  on  the  landlord,  the  tenant  not  being  by  this  agree- 
ment depriyed  of  the  right  to  deduct  them  which 
otherwise  ho  would  haye  had ;  but  in  this  decision  I 
confess  I  am  not  able  to  agree.  The  tenant,-  by  Acts 
of  Parliament  relating  to  these  charges,  is  held  pri- 
ourily  liable  both  for  the  land-tax  and  the  tithe  com- 
mutation rentcharge,  but  he  is  entitled  to  deduct  them 
from  his  rent  It  appears  to  have  been  the  intention 
of  these  parties  that  the  rent  was  to  be  paid  free  from 
these  outgoings.  It  is  admitted  thnt  the  plauitiff  for 
some  time  paid  his  rent  without  deducting  these 
charges,  and  his  counsel  was  unable  to  point  out  any 
otlier  outgoings  to  which  he  was  piimarily  liable. 
Here  his  Loi'dsbip  reierred  to  the  cases  of  Cranston  v. 
Clarke,  Bradbury  y.  Wriyht  and  Bennett  y.  Wonutck, 
and  concluded  by  saying,  that  he  was  of  opinion  thrt 
the  certificate  ought  tu  be  yaried  by  making  the  rent 
payable  free  from  the  land-tax  and  tithe  commutation 
rentchai'ge. 


C0T7BT  OF  aUEEN'S  BENCH. 

Reported  by  Johh  Thomtsox,  T.  W.  Saukdkks  and  C  J.  B. 

JJKUTSLKT,  Esqm.,  UanlNlClH-al-LHW. 


Nov,  9.  and  Jan.  26. 
Myttom  (appellant)  v.  Thk  Overseers  of 
Thuunbuky  (re>pondents). 

Extra-parochial — J'tMir-ratc — Agrtement  vith  owner 
of  estate  to  maintain  his  vum  poor — Ctuttody — Evi- 
denoe—20  Vict,  c.  19,  s.  1. 

On  a  question  m  hetker  N,  too*  part  of  the  parish  of 
7'.,  an  ancltnt  agreement  was  //roduced  io  show  that 
it  was.  The  agreement  was  beitoeen  ttte  oumer  of 
N.y  and  tfie  then  rector  and  parishioners  of  7'.,  and 
by  it  all  I hb  poorjrum  N.  which  should  happen  to  be 
chargeable  to  the  said  pnris/i  T.,  notwithstanding 
t/ie  said  estate  N,  doth  happen  to  He  in  the  said 
parish  T. ,  should  be  iftno  way  vhtirgeable  to  the  res^ 
of  the  itihttbiiants  of  T,  but  that  the  said  estate  N. 
should  maintain  thu  smne  poor,  and  tlte  said  estate 
was  to  be  freed  from  the  poor -rate.  This  agree- 
ment was  found  in  1858  amo'g  the  title-deeds  qf 
another  large  estate  belonging  to  a  different  ptratm 
in  the  parish  of  Thorttbury : 

Held  that  it  was  admissible  in  evieknce  <is  coming  from 
proper  custody. 

The  Extra  Paivchial  Places  Act,  20  Vict.  c.  19, 
enacted  that^  "  c^fterthe  31s<  Dtrc.  1857,  everyplace 
entered  separately  m  the  report  of  the  Eegistrar- 
(J&ia-al  in  the  last  census,  which  now  is,  or  is  re- 
puted to  6e,  extra-parochial,  and  wherein  no  rate  is 
levied  for  the  rAitf  of  the  poor,  sh(dl,for  all  the 
purpoMS  of  the  assessment  to  the  poor-rate,  the 
relief  of  the  pO'T,  the  county,  police,  or  borough 
rate,  the  burial  of  the  dead,  the  remnival  of  ttuisatices, 
the  registration  qf  parliamentary    and  municipal 


voters  and  the  registration  of  births  and  deaths,  be 
deemed  a  pari*h  for  such  purposes,  and  shall  b« 
designated  by  the  ntwie  which  is  assigned  ioii  in  such 
report,^  In  the  registrars  report  N.  was  not  en^ 
Ured  by  it*  If  as  reputed  to  be  exti'a-purochial ; 
but  the  eftti-y  was  T.  W'th  N. : 
Held,  thai  N.  did  not  become  a  pitrish  per  se  wider 
20  Vicf.  c.  19,  s.  1,  6y  virtue  of  tuch  entry  m  the 
Reg  strar^s  report. 

This  was  a  ca»e  stat^  on  appeal  by  an  inhabitant 
of  Netherwood,  against  an  assessment  to  the  poor  rate 
of  the  pari'^h  of  Thombury,  and  the  only  question  at 
issue  was,  whether  Netherwood  was  extra-parochial,  or 
part  of  the  parish  of  Thombury/ 

It  was  found  tliat,  from  the  year  1698  to  the 
present  time,  Netherwood  has  maintained  its  own  pour, 
but  that  it  paid  church-rates  to  Thombury.  und  its 
baptisms  and  marriages  took  place  there.  To  account 
for  the  fact  of  Ketherwood*s  maintmning  its  own  poor, 
the  respondents  produced  an  agreement  dated  1698, 
between  the  uwi*er  of  Nethei-wood  and  the  inhabitants 
of  Thombury,  which  released  Nethcrwo  d  from  liabilitj 
to  the  poor-rate  of  Thombury,  on  condition  of  main  - 
taining  its  own  poor,  although  it  was  in  the  pariah  of 
Thombury. 

The  other  ntaterial  facts  in  the  case  sufBdently 
appear  in  the  judgment. 

Nov.  9.  -  Uuddltston  {ff.  James  with  him)  for  the 
respondents. — The  appellant  wax  properly  rated  to  the 
parish  of  TTiornbury,  as  Netherwood  ia  part  of  that 
parish.  The  agreement  of  1698  sliuws  that  conclu- 
sively. That  agreement  is  evidence  &^  coming  from  pro- 
per custody,  and  accounts  for  the  way  Netherwood  Ciune 
to  maintain  its  own  poor,  und  shows  that  it  originated 
in  a  mere  private  arrangement  between  the  then  owner 
of  the  estate  and  the  parish :  (^Bishop  of  Afeath  y. 
Marquis  of  Wiuchs'er,  3  Bing.  N.  C.  183  ;  1  Taylor 
on  Ev.  523 ;  BuUen  y.  AficheU^  2  PrL  413 ;  R  v. 
Wal*all,2  B.  &Ald.  157.) 

Bov'll  (J.  J.  PoweU  with  him)  for  the  appellant.  — 
The  agreement  of  1698  was  not  admi8.sible,  as  it  was 
not  found  in  proper  custody :  (1  Taylor  on  Kvid.  s. 
596;  Pops  y.  Durrattt,  2  Eagle  &j  Young,  432.) 
Secondly,  the  Census  Betum  Act  ot  1851,  13  &  14 
Vict.  c.  53,  s.  5;  and  20  Vict,  c  19,  Extra-Parochial 
Places  Act,  made  Netherwood  a  separate  parish.  By 
the  latter  statute,  Nethenvood  having  been  entered  in 
the  Registrar-General^s  report  as  extra-parochial,  it  is 
to  be  deemed  a  parish  for  the  purposes  of  the  poor-rate 
among  others ;  and  overseers  have  been  appointed  ac- 
cordingly for  it.  It  cannot  therefore  be  Uable  to  be 
assessed  to  the  poor-rate  of  Thombury. 

Huddleslon  in  reply. — The  entry  in  the  registrar's 
report  is  Thnmbury-with-Netherwood ;  that  is  not  a 
separate  entry,  as  required  by  the  20  Vict,  c  19,  s.  1. 
Besides,  sect.  7  enacts,  "  Nothing  above  oontuned  »haU 
apply  to  any  extra-parochial  place  in  respect  whereof 
there  shall  be  any  agreement  with  any  parish  as  to  the 
liability  of  such  place  to  contribute  to  the  poor-rate  of 
such  parish  contained  in  any  Act  of  Parliament." 

Cur.  adv.  vulL 
Jan.  26. — Blackburk,  J.— This  w:is  a  case  stated 
for  the  opinion  of  this  court,  to  determine  the  yalldity 
of  a  rate  made  for  the  relief  of  the  poor  of  the  parish 
of  Thombury,  in  which  the  appellant  was  rated  as 
occupier  of  an  estate  called  Netherwood.  The  case 
was  argued  in  last  term  before  my  brothers  Wightman, 
Hill  and  myself.  The  objection  to  the  rate  was  on 
the  ground  that  Netherwood  estate  was  not  properly 
included  in  a  rate  made  for  the  relief  of  the  poor  of  the 
parish  of  Thombury.  Our  decision  in  this  case  would  not 
haye  finally  determined  the  real  question  between  the 
parties,  as  the  appellant  might  still  raise  the  same 
point  in  an  action  of  trespass,  contending  that  the 
warrant  of  distress  was  without  Jurisdiction ;  but  as  both 
parties  having  prayed  for  decision  on  the  real  point, 
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and  agreed  to  be  boond  by  it,  we  have  considered  the 
qnestion  eanfuUy.    Two  distinct  grounds  were  relied 
on  bj  the  appeUnnt.     First,  it  was  said  that  Nether- 
m»d  estate  never  was  a  part  of  Thombnrj  parish, 
bong  extra-panichial.     The   appellant's  case  so  far 
depended  on  the  fact,  that  for  manj  years  past  Nether- 
wood  estate  had  not  contributed  to  the  relief  of  the 
poor  of  Tbomburj,  and,  on  modem  n'potation,  that 
Netberwood  estate  was   extra-parochiaL      There  are 
nkany  fects  stated  in  the  case  strongly  tending  as  eri- 
denee  to  show  that  Netberwood  estate  is  not  extra- 
parachial ;  but  it  is  not  ne^  essary  to  inquire  on  which 
ude  the  balance  of  evidence  preponderated,  as  it  was 
aearcely  contested  by  the  appellant's  counsel  that  if 
tke  respondents  succeeded  in  accounting  by  legal  evi- 
dence  for  the  practice  as  t4)  the  relief  of  the  poor,  this 
part  of  his  ease  failed.     The  Becond  ground  depended 
oo   the  effect  of   the   recent   Act:   (stat.  20  Vict. 
&    19.)      It  is  convenient  to    deal   with  these   two 
grounds  Sfparately.      As  to  the  first  objection,   the 
esse    stated    that    ^*  from    the    year    1698    to    the 
present  time,  Netberwood  has  (with  an  exception  nut 
material  for  us  now  to  notice)  maintained  its  own 
poor,"  and  has  never  been  charged  with  the  support  of 
the  poor  of  any  other  place.  Of  the  mode  in  which  the 
poor  of  Netberwood  were  provided  for  before  1698, 
there  is  no  evidence  except  as  appears  by  the  agree- 
ment hereinafter  mentioned      The    case   afterwards 
states  that  "  on  or  about  the  fir^t  day  of  April   1 858, 
an  agreement^  a  copy  (<f  which  is  hereunto  annexed, 
and  is  hereby  admitted  to  relate  to  the  Netberwood 
estiite,  and  is  to  form  part  of  this  case,  subject  to  any 
objecUon  which  may  be  rtiuied  to  its  being  admissible 
in  evidence  un  the  present  appcail,  was  found  by  Evan 
I'ateshall,  Esq.,  of  Wilfred-hou»e,  Builth,in  the  county 
of  Brecon,  among  the  title-deeds  of  a  large  estate,  of 
which  he  is  owner,  in  the  pariAh  of  Thombury,  and  im- 
mediately delivered  over  by  h  ni  to  the  present  rector 
of  Thombury,  in  whoe  custnly  it  has  since  remained." 
This  agreement  is  dated  the  12th  Jan.    1698,  and  ex- 
pressed  to  be  made  between  Sanmel  Pytts,  Esq.,  a 
fiirmer  owner  of  Neti<erwood   estate,   and  the  then 
rector  and  certain  parishioners  and  owne»  of  land  in 
Tbombory.     One  of  the  principal  points  argued  before 
OS  was,  as  to  the  admissibility  of  this  documciii  in 
evidence,  and  our  decision  on  its  admissibility  will  dis- 
pose of  this  pait  of  the  case.     The  document  purported 
to  be  uuide  betweeu  Siimuel  Pytts  of  the  one  part,  and 
the  six  persons  named  and  described  as  of  Thombury, 
as  well  t.n  behalf  of  themselves  as  on  the  part  and 
behalf  of  all  the  rest  of  the  inhabit^mts  of  Thombury, 
of  the  otlier  part,  and  commences  by  a  recital  that 
S.imuel  Pytts  had  an  estate,  cdled    "Netberwood," 
within  the  parish  of  Thombury,   hite   the   estate  of 
James  Prtts,  Esq.,  deceased;  and  that  there  was  an 
ajrrvement   formerly    made    by  James   Pytts  in   his 
lifetime,  and   the  then    parishioners   of   the    parish 
of   Thombury,    "that    all    such    poor   that    should 
happen  at  any  time  after  t*  be  chargeable  to  the  sjiid 
parisii  from  the  estate  called  Ncthei-wood  estate,  '  nut- 
withstanding  the  said  estate  doth  lie  in  the  said  pari.^h 
of  Thorabur>','  should  be  no  way  chargeable  to  the 
rest  of  the  inhabitants  of  Thombury,  but  that  the  said 
estate  should  maintain  and  keep  the  same  poor  dis- 
tinctly and  apart  from  the  rest  of  the  inhabitants  of 
Thombury  and  their  estates.     And  that  all  the  rest  of 
the  estates  of  ail  the  inhabitants  and  parishioners  of 
the  Hdid  parish  of  Thombury,  should  maintain  and  keep 
all  ^uch  poor  as  should  come  and  arise,  and  be  charged 
or  chargi'able,  from  any  other  place  or  places  in  the  said 
parish  uf  Thumbur}',  distinctly  from  the  said  estate 
called  Netberwood  estate,  and  that  the  same  should  be 
no  way  liable  to  maintain  the  same,  which  said  agree- 
ment was  never  reduced  into  writing,  and  as  all  the 
parties  were  content  that  the  agreement  should  be  then 
put  in  writing,  and  confirmed  under  their  hands  and 


seals,  and  ratified  for  the  time  to  come  for  the  prevent- 
ing of  all  disputes  that  may  at  any  time  or  t  mes  here- 
after arise  or  come,  touching  and  conceming  all  sut  h 
poor  that  shall  have  happened  at  any  time  or  times 
hereafter  to  come  and  arise  in    the    said    parish  of 
Thombury,  and  charged  on  the  same,  it  is  agreed  by  and 
between  the  parties  to  these  presents  that,  notwithstand- 
ing the  said  estate,  called  Netberwood,  is  lying  and  being 
in  the  siul  parish  of  Thombury,  the  same  should  be 
no  way  liable  to  maintain  and    keep,  or  be  at  any 
charges  or  expenses  in  maintaining  and  keeping,  any 
po«>r  titat  shall  at  any  time  or  times  hereafter  arise, 
happen,  or  come  in  or  from  any  other  part  of  the  said 
parish  of  Thombury,  but  only  all  such  poor  as  shall  at 
any  time  or  times  hereafter  happen,  arise,  or  come  from 
the  said  estate,  ca  led  Netberwood  estate,  and  that  the 
some  shall  be  distinctly  maintained  from  the  rest  of  the 
estates  of  the  inhabitants  Hnd  parishioners  of  the  said 
parish  of  Thombury."     The  instmment  then  contained 
covenants  by  the  parties  for  carrying  out  the  agree- 
ment.    It  purported  to  be  sealed  by  Samuel  Pytts,  and 
by  two  of  the  other  parties  named.     It  does  not  pur- 
port to  be  executed  by  the  other  parties,  but  pui-ports 
to  be  agreed  to  under  it  by  the  tv.o  other  inhabitants. 
This  instmment,  after  it  is  properly  proved,  is  decisive 
both  as  evidence  explaining  the  modem  practice  as  to 
the  relief  of  the  poor  in  a  manner  quite  consistent  with 
Netberwood  estate  i  cing  a  part  of  the  parish,  and  as  a 
declaration  by  the  deceased  owner  of  the  Netbeiwood 
estate  and  the  other  inhabitants  as  to  the  extent  of  the 
parish,  that  being  a  matter  on  which  evidence  of  repu- 
tation is  admissible.      It  purports  to  be  an   ancient 
iu'ttrument,  and  is  proved,  if  produced  from  proper 
custody.     It  was  argued  that  in  the  present  case  there 
was  nothing  to  show  that  Mr.  Pateshall  was  owner 
of    any    portion    of    the    estutea    formerly    belong- 
ing   to    those    who     were     parties     to     the     deed, 
though   he   had   a  large   estate    in  the   parish;    but 
in  the    language   of  Tindal,   C.J.,  in   delivering  the 
opinion  of  the  judges  in  the  H.  of  L.  in  The  Bishop 
of  Meath  V.    The  MarquU  of  Wivchetter^  3   Bing. 
N.  C.  200 : — "  Documents  found  in  a  place  in  which, 
and  under  the  Cire  of  persons  with  whom,  such  papers 
might  naturally   and  reasonably  be  expected   to    be 
found,  are  precisely  in  the  custody  which  gives  autho- 
rity   to    documents    found   within  it,   for  it   is    not 
necessary  that  they  should  be  found  in  the  best  and 
most  proper  place  of  depo»t."     We  think  that  such  an 
instmment  as  this  relating  to  the  interests  of  all  the 
estates  in  Thombury  might  naturally  and  reasonably 
be  expected  to  be  found  among  th*-  title-deeds  of  a  large 
estate  in  that  parish.     That  being  so,  the  first  objection 
fails,  as  we  think  it  proved  ihat  Netlierwood  estate  was 
a  part  of  Thombury  parish.     The  seco  d   ground  of 
objection  rests  on  the  provisions  of  the  statute  20  Vict, 
c.  9,  s.  1.     That  after  the  31st  Dec.    1857,  "Every 
place  entered  srpsiratf  ly  in  the  report  of  the  Kegistrar- 
General  on  the  last  census,  which  now  is  or  is  reputtd 
to  be  extra-parochial,  and  wherein  no  rate  is  levied  for 
the  relief  of  the  poor,  shall,  for  all  the  purposses  «'f  the 
assessment  to  the  poor-rate,  the  relief  of  the  poor,  the 
coumy,  police,  or  borough  rate,  the  buri^sl  of  the  dead, 
the  removal  of  nuiKanccs,   the  registration  of  parlia- 
mentary and   municipal   voters,   and   the  registration 
of    births     and    deaths,    he    dee  ted    a    parish    for 
such    purpose>-,    and    shall     be    designated    by    the 
name    which     is    assigned    to    it    in    such    report.'* 
It    was    contended    that     up     to     the    tune    when 
the    agreement      was      found     by     Mr.      Pateshall 
(which  was   aftor  the  31st  Dec.  1857),   Ncthi-rwood 
c^t.ite  was  reputed  to  be  extra-parochial,  and  that  i;o 
rate  was  levied  thi  rein  f;#r  the  relief  of  tl»e  poor.     An 
extract  from  the  Kegistrar-Genoral's  report  was  given 
in  the  Ciise,  which,  it  was  said,  showed  that  Netber- 
wood e>tate  was  entered  separately  in  the  rep*"rt,  and 
consequently  it  was  argued  tiiat  Netberwood  estate  was 
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since  the  31  st  Dec  1857|  by  virtue  of  this  Act,  a 
separate  parish  for  the  purpose  of  the  poor-rate.  If 
Netherwooii  estate  had  been  separately  entered  in  the 
report  within  the  meaning  of  the  Legislature,  we  are  in- 
clined to  think  that  this  would  have  been  so.  The  Census 
Act,  13  &  14  Vict.  c.  53,  required  the  enumerators  to 
return  all  accounts  to  the  Registrar-General,  but  did 
not  require  the  Registrar-General  to  make  any  parti- 
cular use  of  them.  The  Registrar-General  did,  how- 
ever, digest  the  information  into  an  elaborate  report, 
whidi  was  laid  before  both  Houses  of  Parliament  and 
printed.  The  extract  from  the  report  given  in  the  case 
does  not  sufficiently  show  its  nature,  and  we  have  con- 
sidered it  our  duty  to  examine  the  report  at  large.  In 
this  report  the  Registrar-General  has  set  forth  a 
tabular  statement  of  the  population  of  the  United 
Kingdom;  he  has  for  the  convenience  of  arrange- 
ment divided  the  whole  kingdom  into  district^, 
each  of  which  is  designated  by  a  separate 
name,  and  a  separate  number.  These  districts 
he  has  again  divided  into  subdistricts,  each  of  which  is 
designated  by  a  separate  name  and  a  separate  number ; 
and  these  subdistricts  are  again  subdivided  inti 
*'  parishes,  tovmships,  or  places,"  each  of  which  is  desig- 
nated by  a  separate  name  and  a  separate  number,  and 
against  each  of  which  is  printed  the  word  ^'  parish,** 
"  township,"  "  extra-parochial,*'  or  "  chapelry,"  as  the 
case  may  be.  On  the  margin  of  this  report  are  printed, 
in  a  small  typoj  such  notes  as  the  Registrar-General 
has  tliought  fit  to  add.  This  report  was  prepared  in 
this  form  merely  because  the  Rcgistrar-Geiieral  thought 
it  the  most  convenient  shape  in  which  to  communicate 
the  result  of  the  information  acquired  in  making  the 
censuM,  and  no  leg:il  etfect  reriulted  from  his  having 
done  so,  nor  was  it  contemplated  at  the  time  that  his 
report  would  affect  the  rights  of  any  one.  But  th«  20 
Vict  c.  19,  appears  to  have  been  framed  on  the  sup- 
position that  where  a  place  was  reputed  to  be  extri- 
paruchiul,  and  the  repute  had  been  such  as  to 
lead  the  Registrar-General  to  enter  it  separately  as  a 
place,  it  would  be  convenient,  for  the  purpose  of 
acquiring  titles  and  avoiding  litigation,  to  make  that 
place  extra-parochial  f  >r  all  secular  purposes  in  future. 
Tiiere  are  very  m<iny  places  entered  in  that  report  mth 
a  separate  number  as  separate  places  to  which  this 
would  apply,  but  Netherwood  is  not  so  entered. 
**Thombury-with-Netherwood  "  is  entered  as  one  place 
with  one  number.  There  is,  it  is  true,  a  note  ap- 
pended, showing  that  the  Registrar-General  had  infor- 
mation before  him  whit  h  might,  perhnps,  have  led  him 
to  enter  Netherwood  separately,  if  he  had  been  aware 
that  this  would  several  years  lat<  r  become  of  impor- 
tance. Perhaps,  if  he  had  known  that  it  was  to  be 
important,  he  would  have  enteied  other  places  jointly 
wliich  are  now  entered  separately.  We  cannot  enter 
into  such  speculations.  We  can  only  say,  that  on  look- 
ing into  the  report  referred  to  in  t1)e  statute,  we  nre  of 
opinion  that  Nether^'ood  is  not  a  place  entered  sepa- 
rately in  that  report.  We  think,  therefore,  that  the 
second  objection  also  fails,  and  that  the  rate  is  good. 
There  will  be  judgment  for  the  respondent". 

Saturday,  Feb.  25. 
Reg.  v.  The  Longton  Gas  Company. 
Highway  —  Obstruction—  Laying  doicn  gas-pipes, 
Toicn  commissioners  empototrrd  by  statute  to  Ugkt  the 
pfiblic  streets  icith  gas,  and  to  break  up  the  foot- 
ways and  carriage-ways  jor  laying  dtrwn  ihe  gas- 
j'ipeSy  and  to  enter  into  contracts  with  other  coni^ 
panics  to  execute  such  works^  cannot  confer  on  a 
private  gas  company  not  having  any  parUcanentary 
powers^  omthority  to  break  up  the  footways  or  car- 
riagtrvmys  for  the  purpose  of  laying  down  servitx 
pipes  fhom  private  kuuses,  and  connecting  them  with 
the  mam  pipes. 
A  householder  who  gives  directions  to  have  suck  works 


done  for  the  purpose  of  lighting  his  house  with  ga$, 

is  liabU  to  be  convicted  as  a  principal  giving  orders 

to  commit  a  nuisance. 

Indictment  for  a  nuisance  in  breaking  up  the  foc^ 
paths  and  streets  of  the  town  of  Longton,  Stafford- 
shire. 

The  first  count  alleged  that  the  defendants  on  the 
9th  Aug.  1858,  in  the  High-street  in  Longton  afore- 
said, being  the  Queen*s  common  highway  used  for  all, 
&c.,  to  go,  return,  pass  and  repa$«  on  foot  in  and  along 
the  same  at  their  free  will  and  pleasure,  unlawfully 
and  ii^juriously  did  dig  up  the  pavements  of  the  said 
footway,  aiid  put  and  place  bticks,  earth,  &c,  upon  the 
said  footway,  and  did  make  therein  certain  hol^  and 
trenches,  and  laid  and  placed  down  iron  pipes  in  the 
same,  whereby  the  highway  aforesaid  was  obstructed 
and  incumbered. 

There  were  other  counts  charging  the  defendants 
with  creating  a  similar  nuisance  in  other  streets  and 
oads  in  the  town. 

The  case  was  tried  before  Crompton  J.  at  the  last 
Stafford  spring  assizes,  when  a  vordict  of  not  guilty 
was  entered  as  agiinst  four  of  the  defendants,  and  a 
verdict  of  guilty  against  all  the  other  defendants,  subject 
to  the  opinion  of  the  court  on  a  case. 

The  town  of  Longton  is  in  the  district  known  as 
'^The  Potteries,"  and  contains  about  15,000  in- 
habitants. It  is  two  miles  from  Stke-upon-Trent, 
where  the  works  of  the  Stoke  Fenton  and  Longtun  Gas 
Company,  hereinafter  called  the  Stoke  Fenton  Com- 
pany, are  situate. 

Before  the  2  Vict,  c  xliv.  Longton  was  not  lighted  by 
g:is  at  alL  By  that  Act,  which  was  "  An  Act  for  esta- 
blishing an  effective  police  in  places  within  or  adjoin - 
iufT  to  the  district  odled  the  Staffordshire  Potteries*, 
and  for  impn>ving  and  cleansing  the  same,  and  for 
better  lighting  parts  thereof,**  Longton  and  several 
other  towns  and  places  were  divided  into  four  districts, 
called  respectively  the  Longton,  the  Fenton,  the  Stoke, 
and  the  Trentham  districts.  Each  district  whs  placed 
under  the  government  and  direction  of  separate  and 
distinct  ctimmissioners  of  police. 

By  yect  68  power  was  given  to  the  commissioners 
to  light  the  public  streets  and  places  of  Longton  with 
gas  or  oil,  and  to  execute  the  necessary  works,  or  to 
enter  into  contracts  with  any  company  or  other  persons 
to  execute  the  same,  but  not  to  lix  any  lamps,  or  carry 
any  pipes  through  or  agahiht  any  dwelling-house  or 
private  building  without  the  consent  in  writing  of  the 
owners  or  occupiers  thereof. 

By  sect.  69  the  commissioners  were  empowered,  in 
case  they  should  think  proper  to  light  the  said  public 
streets  and  places,  to  dig  and  break  up  the  soil  of  any 
footways  and  carrizige-ways,  and  to  lay  down  pipes,  &c., 
and  from  time  to  time  to  take  up  and  repair  the  same, 
restoring  the  soil  to  its  former  state. 

By  sect.  83  it  was  provided  that  the  expenses  of 
lighting  should  be  dcfraye  i  by  a  rate  on  the  occupiers. 

Soon  after  the  passing  of  the  said  Act  the  Stoke 
Fenton  Company  was  established,  and  incorporated  by 
21  Vict.  c.  xi.,  for  the  purpose  of  supplying  Stoke  Fen- 
ton and  the  places  adjacent  with  gas ;  and  the  company 
erected  gasworks,  and  laid  down  mains  and  pipes  for 
public  and  private  lighting  through  the  streets  and 
footways  of  X/>ngton,  and  otiier  places.  Since  that 
time  the  commissioners  have  from  time  te  time  con- 
tracted with  the  company,  for  lighting  the  public  streets 
and  places  within  Longton,  and  other  { ortions  of  the 
l^ington  district ;  and  the  company  have  accordingly 
lighted  the  public  streets  and  places,  and  also  private 
houses  and  buildings.  The  only  authority  which  they 
had  for  breaking  up  the  streets  and  footways,  and  lay- 
ing down  the  mains  for  pubUc  or  private  lighting,  was 
the  permission  given  to  them  by  the  Longton  commis- 
sioners under  the  said  Act. 

Wliilethe21  Vict  c.  zi.  was  before  Parliament,  a 
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Kbo.  V,  The  LoNOTo'ir  Gas  Coxpamy. 


[Q.  B. 


oompanj  was  wtabliflhed  under  the  name  of  the  Long- 
ton  Gas  Company  (Limited),  hereinbefore  called  the 
Loogtoa  Compaoy,  and  in  Aag.  1858  the  said  last- 
meotioned  company  began  to  erect  their  works. 

The  Qontract  entered  into  by  the  commissioners  with 
tbe  Stoke  Fenton  Company  expired  on  the  Ist  May 
1858,  and  was  not  renewed.  On  the  1 5th  June  tliey 
ooatoacied  with  the  Longton  Company  for  the  supply 
of  gas  to  the  pnblic  lamps  for  the  term  of  three  years, 
upon  the  same  terms  as  thuy  had  previously  contracted 
inth  the  Stoke  Fenton  Company,  and  also  confeired 
on  the  Longton  Company  the  same  powers  for  breaking 
up  the  streets  and  laying  pipes  within  the  Longton 
^strict,  which  they  had  conferred  on  the  Stoke  Fenton 
Company.  The  Longton  Company  accordingly  made 
a  contract  with  one  William  Moore,  for  laying  the 
neoesaary  mains  and  pipes  for  the  purpose  of  carrying 
cot  their  contract  with  the  commissioneiB,  and  tlie 
work  was  conuncnoed  on  the  9th  Aug.  1858. 

llie  <Hily  act  proved  against  Knight,  one  of  the  de- 
fendants against  whom  a  verdict  of  guilty  was  entered, 
was  that,  he  being  the  owner  and  occupier  of  a  house, 
contracted  with  the  Longton  Company  to  have  it 
lighted,  and  that  he  then  directed  ttie  workmen  of  the 
Longton  Company  to  lay  down  the  senioe  pipes  for  the 
purpose  of  connecting  his  house  with  the  company's 
mains,  which  was  accordhigly  done.  Another  defen- 
dant, William  Moore,  was  the  contractor  with  the 
Longton  Company  as  aforesaid ;  another,  William  Hunt, 
was  the  manager  of  the  company ;  and  the  others  were 
labourers  in  tlie  employ  of  the  company.  These  de- 
feudants,  besides  middng  the  necessary  excavations  for 
laying  down  the  mains  and  carrying  service  pipes  to 
the  various  public  lamps  in  the  Longton  district,  also 
caused  to  be  dug  a  great  many  other  trenches  in  the 
diffsrent  parts  of  the  streets  and  highways  of  the  dis- 
trict for  ^  purpose  of  laying  down  service  pipes,  in 
order  to  supply  gas  to  private  individuals  for  the 
lifting  of  private  houses  and  shops. 

The  defendants  used  all  reasonable  dispatch  in 
digiciDg  the  trenches  and  laying  down  the  pipes,  and 
in  restoring  the  streets  and  highways ;  and  during  the 
time  that  the  trenches  were  being  dug  and  were  open, 
and  the  pipes  b^g  hud,  the  streets  and  highways  were 
not  otherwise  iuterfered  with  than  was  necessary  for 
digging  the  said  trenches  and  laying  the  sud  pipes. 
Before  the  said  works  were  commenced,  the  Longton 
G<Mnpany  had  obtained  the  consent  of  the  board  of 
surveyors  of  lughways  of  the  town  of  Longton,  and  the 
approval  and  consent  of  the  inhabitants  of  Longton, 
assembled  in  a  public  meeting  convened  by  the  chief 
baUiff. 

The  lord  of  the  manor  of  Longton  had  also  given  a 

mmiUr  OOnSeilt. 

Buvill  (JPigoUy  Seijt.  and  Scotiandvi \i\i  him)  for  the 
proeecntora. — The  drfendants  could  have  no  authority 
to  break  up  ihe  streets,  except  it  was  conferred  by 
some  statute.  Under  the  2  Vict  c.  xliv.,  the  commis- 
sioners have  power  to  authorise  the  break  iig  up  of  the 
rtreets  for  public  purposes  only,  not  for  lighting  pri- 
vate houses.  In  the  Gasworks  Clauses  Act  1847,  10 
&  11  Vict.  0.  15,  ss.  6-12,  a  variety  of  provisions  and 
safeguards  is  introduced  to  prevent  undue  interference 
wiUi  the  public  rights  by  the  breaking  up  of  streets 
for  the  purpose  of  laying  pipes.  A  mere  private  joint- 
stock  company,  like  the  Longton  Gras  Company,  not 
incorporated  or  authorised  by  Act  of  Parliament,  has 
no  authority  to  break  up  the  public  street  for  the  pur- 
pose of  laying  down  mains  and  service  pipes.  The 
parties  who  gave  their  consent,  as  stated  in  the  case, 
oonld  not  ooi^er  any  power  to  do  what  the  defendants 
did.  Cases  dted:— ^^  v.  The  SheMdd  Gas  Con- 
tumen  Company,  2  £11.  &  BL  767 ;  Bradbee  v.  T/w 
Gwernart  of  Chrid't  HoipUal,  5  Scott  N.  B.  79. 

Sir  f\  Kdiy  (^HuddteUon  and  M'Mahon  with  him) 
fw  the  defendants. — The  question  now  to  be  decided 


vras  not  raised  in  EUU  v.  The  Sheffield  Gas  Consumers 
Company,  In  Rex  v.  Jone»,  3  Camp.  230,  Lord 
EUenborough  said :  "  If  an  unreasonable  time  is  oc- 
cupied in  delivering  beer  from  a  dray  into  the  cellar  of 
a  publican,  it  is  a  nuisance.  A  cart  or  a  waggon  may 
be  unloaded  at  a  gateway,  but  this  must  be  done  with 
promptness.  So,  as  to  the  repairing  of  a  house ;  the 
public  must  submit  to  the  inconvenience  necessarily 
occasioned ;  but  if  this  inconvenience  is  prolonged  for 
an  unreasonable  time,  the  public  have  a  right  to  com- 
plam,  and  the  party  may  be  indicted  for  a  nuisance.'* 
It  is  found  that  the  works  of  the  defendants  were  done 
with  reasonable  dispatch.  The  soil  below  the  surface  of 
the  streets  belongs  to  the  owners  of  the  adjoining  land, 
ad  medium JUum  vise,  [Cockburn,  C.J.  —The  public 
acquire  the  right,  subject  to  the  right  of  the  indiviUiml 
ownexs  to  have  the  use,  for  instance,  of  a  hole  for  the 
coal-cellar.]  Every  dedicator  of  a  way  must  be  taken 
to  have  reserved  to  himself  rights  for  the  enjoym<*nt  of 
his  own  property,  e.^.,  for  supplying  his  house  with 
light,  futl  and  water.  If  a  person  is  to  be  restricted  to 
using  the  highway  as  a  way  merely,  he  coull  not  put 
a  ladder  up  for  the  purpose  of  doing  anything  to  his 
house :  (/2.  v.  W^ard,  4  Ad.  &  Ell.  384  ;  A  v.  Bttfs, 
16  Q.  B.  1022;  R.  v.  RueseO,  23  L.  J.  173,  M.C.) 

Cur.  ado.  vuU. 
CocKBcnx,  C.J. — The  indictment  in  this  case 
charged  the  defendants  with  obstructing  certain  high- 
ways and  footways  in  the  town  of  Longton  in  the 
county  of  Stafibrd,  by  placing  earth  and  bricks  there, 
and  by  digging  trenches  therein.  At  the  trial  certain 
of  the  defendimts  were  convicted,  subject  to  the  opinion 
(if  this  court  upon  a  special  case,  from  which  the  fol- 
lowing facts  appeared ; — In  the  town  of  Longton  there 
was  a  gas  company,  establiahed  by  an  Act  of  Parlia- 
ment, which  incorporated  the  pro>isious  of  the  General 
Gas  Companies  Act.  There  was  also  a  body  of  com- 
missioners for  the  purpose  of  public  lighting,  with 
powers  to  lay  down  mains  and  pipes  for  the  public 
lighting  of  the  town,  but  with  no  powers  to  supply  or 
lay  down  pipes  fur  the  supply  of  private  houses  or  indi- 
viduals. The  commissioners,  who  had  formerly  been 
supplied  with  gas  by  the  old  company,  entered  into  a 
resolution  to  transfer,  and  did  duly  transfer,  their 
powers  to  the  defendants  the  Longton  Gvis  Company 
(Limited),  who  were  a  joint-stock  company,  but  with- 
out any  poi'liamentary  powers  as  a  gas  company.  The 
indiitinent  was  preferred  against  the  company  for 
obstructing  the  public  highway  by  opening  trenches  and 
laying  down  pipes,  and  conveying  gas  to  the  public 
highway  and  to  private  houses.  On  the  argument 
before  us,  it  was  conceded  on  the  part  of  the  Crown 
that  the  conviction  <  ould  not  be  snstained  against  the 
defendants  in  respect  of  tiie  acts  done  in  making  and 
liiying  down  mains  and  pipes  for  the  public  lighting  of 
the  town,  the  acts  in  such  respect  being  authorised  by 
the  powers  transferred  to  them  by  the  commis- 
sioners. It  was  admitted  on  the  part  of 
the  defendants,  that  they  had  no  parliamentary 
powers  which  gave  them  authority  to  create  obstruc- 
tions, or  lay  down  pipes  for  private  supply.  The 
question,  therefore,  was  con  lined  to  the  acts  done  by 
the  defendants  in  laying  bricks  and  earth  and  digging 
trenches  in  one  instan.  e  across  the  street,  but  in  the 
other  instances  across  the  footway  of  the  street,  for  the 
purpose  of  laying  down  supply  or  service  pipes  to  pri- 
vate houses,  from  the  muns  laid  down  under  the  powers 
of  the  commissionere  for  public  lighting.  It  appeared 
that  these  service  pipes  had  bet-n  laid  down  by  the 
joint-stock  company  at  the  request  and  by  the  direc- 
tion of  the  owners  of  the  houses ;  and  that  they  had 
been  so  laid  down  carefully,  without  creating  any 
unnecessary  nuisance.  It  was  not  disputed,  however, 
that  the  highway  was  obstructed  so  as  to  amount  to  an 
indictable  nuisance,  unless  the  defendants  were  justified 
in  committing  the  acts  complained  of  in  the  exercise  of 
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Be  The  Tottenham  Board  of  Health,  ex  parte  Perry. 


[Bail  C. 


the  right  of  each  honseholder,  to  make  isach  slight 
temporary  obstruction  on  a  highway  or  footway  aa 
neceHsarily  incidental  to  the  enjoyment  of  his  ptoperty, 
suclif  for  example,  as  the  obstruction  caused  in  using  the 
common  coal-holes  in  ihe  pavemsnts,  the  unloading  of 
cart*,  the  putting  up  boards  for  repairing,  and  other 
similar  t^-mporary  obstructions.  We  are  of  opinion 
that  the  present  case  does  not  fall  within  any  of  the 
exceptions  to  the  general  law  as  lo  the  obstructions  of 
highways.  We  find  no  authority,  according  to  wliich 
S!)  wide  and  large  an  exception  to  the  general  rule  is 
established,  as  would  allow  either  a  private  person,  or 
anybody  acting  at  the  request  of  private  persons,  to 
open  the  streets,  for  the  purpose  of  supplying  private 
houses  with  water  or  gas  from  sources  from  which  a 
supply  of  water  or  gas  may  be  procured.  Such  an 
act  is  not  in  any  respect  a  user  uf  the  highway  such 
as  occiurs  where  a  cart  or  carriage  stops  before  a  door, 
or  where  goods  are  unloaded  on  the  highway,  to  be 
immediately  taken  into  the  hou^c.  Such  matters  may 
well  be  8aid  to  be  a  use  of  the  highway  as  a  highway ; 
and  this  is  made  moi*e  dear  by  the  rule  that  where 
there  is  an  excess  or  abuse,  in  such  case,  the  party  is 
indictable.  Thus,  where,  instead  of  using  the  high- 
way merely  for  taking  the  gooda  in,  the  party  sawed 
blocks  of  wood  in  the  street  before  taking  them  in, 
he  was  held  to  be  indictable  for  so  doing.  The  case 
put  of  the  coal-holes  in  the  pavement  of  a  street  Ls 
perh»ps  the  one  apparently  most  in  favour  of  the  de- 
fendants. It  U  not,  however,  to  be  assumed  that  there 
is  any  right  in  the  owner  of  a  liousie  to  open  the  pave- 
ment to  make  a  new  coal-hole  where  none  has  existed 
befure.  He  could  not,  we  thitik,  make  a  new  hole  in 
the  middle  of  the  street,  if  his  cellar  extended  so  far. 
Ill  many  instances,  no  doubt,  such  coal-holes  may  be  of 
right,  as  where  they  have  been  made  when  the  houses 
were  first  built,  and  so,  as  w^is  suggested  during  the 
argument,  the  highway  has  been  dedicated  subject  to 
such  use.  In  many  cases  of  a  single  obstruction  for  a 
short  time,  for  the  purpose  of  obtaining  some  such  ad- 
vantage, there  would  probably  be  no  indictment, 
although  the  party  might  strictly  be  liable  to  indict- 
ment, and  although,  were  such  instances  multiplied,  it 
might  become  nc.  essary  to  indict.  It  may  be  also  that 
the  almost  universal  use  of  coal-holes  may  have  led  to 
their  not  being  complained  of,  as  they  might  be,  from 
their  biding  reg:urded  as  a  usual,  if  not  a  necessary, 
means  of  enjoying  the  house  if  made  in  their 
usual  place.  They  do  not,  in  tcstj  of  these 
respects,  appear  to  be  analogous  to  the  case  now 
before  us,  for  th^re  is  no  evidence  that  the  right  here 
claimed  originated  in  any  reservation,  nor  is  its  exer- 
cise matter  of  absolute  necessity,  nor  is  it  one  or- 
dinarily exerdsctl  by  the  owners  of  property,  except 
under  parliamentary  powers,  and  subject  to  legulati-jus 
imposed  for  the  protection  of  the  public  The  case  is 
not  one  of  absolute  necessity,  either  for  the  party  or 
for  the  public,  iis  in  the  case  of  houtiing  required 
during  the  repairing  of  a  house,  to  protect  the  public, 
or  in  the  case  of  putting  a  ladder  :iguin;$t  a  houf  e  to 
cleim  windows,  or  to  escape  in  the  caae  of  fire. 
General  oonvenienoe  is  preatly  against  the  allowing 
private  persons  or  companies,  without  parl'amentary 
powers,  to  interfere  from  time  to  time  with  the  public 
struuts.  The  making  such  openings  from  time  to  time 
for  water,  gus,  sewage,  and  other  purposes,  and  the 
open  ng  of  tlie  streets  for  repairs  and  alterations,  are  a 
serious  inconvenience  even  when  done  under  Uie  re- 
strictions which  an  Act  of  Parliament  puts  upon  the 
persons  clothed  with  parliamenttuy  authority  so 
to  act;  and  it  would  be  difficult  to  see  how 
far  the  annoyance  might  extend,  if  unauthorised 
dealings  of  this  nature  with  the  highways  were  allowed. 
Is  every  private  person  to  be  at  liberty  to  open  tie 
street  for  the  purpose  of  laying  down  a  pipe  to  smy 
gasworks,  or  to   any  conduit  of  water,  or  to  any  well 


or  fountain  in  a  market-plaoe  ?  How  far  is  such  right 
to  extend  ?  If  everybody  may  lay  down  a  pipe  from. 
the  nearest  water  or  gas,  how  great  would  be  the  in- 
convenience from  the  continuous  opening  of  the  streets 
for  the  first  laying  down  and  for  the  constantly  re- 
curring purpose  of  repairing.  Were  such  private  rights 
as  to  gas,  sewerage  and  water-pipes  to  be  allowed,  the 
hivhwavs  would  be  in  a  constant  state  of  obstru^on. 
The  present  is  an  exceptional  case,  where  it  happens, 
from  the  fact  of  the  mains  bein>:  laid  for  public  par- 
poses,  that  it  is  more  easy  to  eet  at  the  supply  of  gss 
than  in  ordinaiy  cases ;  but  thia  ouj^ht  not  to  affect  the 
principle.  The  case  does  not  seem  to  us  to  faU  within 
what  may  be  called  the  ordinary  incidoits  and 
rights,  which  in  common  sense  and  from  common 
use,  are  understood  to  appertain  to  the  enjoy- 
ment of  property.  On  the  contrary,  a  right, 
as  is  here  claimed,  of  interfering  with  the 
streets  is  never  exercised  except  under  the  aathority  of 
Acts  of  Parliament  conferring  special  powers,  with 
great  care,  and  under  proper  control,  in  the  case  of  gas, 
by  placing  the  companies  supplying  it  under  the  pn>- 
>isions  of  the  General  Gasworks  Companies  Act, 
according  to  which  the  parties  are  subjected  to  whole- 
some restrictions,  and  to  the  control  of  the  magis- 
trates. We  think,  therefore,  that  the  obstractiona  in 
question  are  indictable,  and  that  the  conviction  was 
right ;  and  the  verdict  must  be  entered  accordingly. 
A  question  was  raised,  but  not  very  seriously  prei»ed, 
as  to  whether  one  of  the  defendants,  who  had  given 
directions  to  have  the  particular  works  done  to  hb  own 
house,  was  properly  eonvicted.  On  this  we  enter- 
tained no  doubt,  as  the  party  giving  orders  to  commit 
a  nuisance  is  a  principal  in  the  transaction.  It  was 
agreed  at  the  trial  that  the  defendants  should  be  at 
liberty  to  turn  the  case  into  a  special  verdict,  if  the 
couit  should  think  fit  lo  give  them  leave  so  to  do,  and 
considering  the  importance  of  the  question,  we  think  it 
quite  right  that  such  leave  should  be  given.  If  that 
course  be  taken,  that  which  was  conceded  in  the  argu- 
ment must  bo  found  as  a  fact  in  the  special  verdict, 
namely,  that  there  was  obstruction  to  the  road ;  and 
the  question  must  be,  as  to  whether  the  parties  are 
indictable  for  making  such  obstructions  under  the  cir- 
cumstances. Our  judgment  will  be  for  the  Crown  as 
to  the  obstructionB  arising  from  laying  down  the  ser- 
vice pipes.  Judgment  for  the  Crown, 


BAIL  COURT. 

Beported  by  T.  W.  Saundrrs,  £«<].,  Barrittor-at-Law. 

Tufteday^Jan.  31. 

(Before  Blackburn,  J.) 

Beg.  r.  The  Tottenham  Board  of  Health, 

ex  pai-te  Perrt. 

PuhUc  Health  Act,  11^12  Vict,  c  63. 

Upon  an  apjdication  for  a  vmrrant  wnder  secL  103, 

the  Justices  are  not  required  to  draw  yp  aayformai 

order. 

Den  man  (on  behalf  of  two  justices  of  Middlesex)  and 
B.  C.  Robinson  (on  behalf  of  the  Tottenham  Local 
Board  of  Health)  showed  cause  against  a  rule  calling 
upon  their  respective  clients  to  show  cause  why  an 
order  for  the  payment  of  two  district  rates  for  1857 
and  1858,  made  under  the  11  &  12  Vict  c.  63, 
ss.  102  and  103,  amounting  to  \L  \0s,  4dL,  and  upon 
which  a  warrant  of  distress  had  issued,  should  not  be 
removed  mto  this  court  by  writ  of  certiorari^  in  order 
that  it  may  be  quashed.  It  appeared  that,  upon  the 
justices  deciding  upon  the  application,  tiieir  derk,  as 
an  act  of  courtesy,  handed  the  defendant  a  memorandum 
of  their  decision,  and  this  without  the  knowledge  of 
the  justices,  and  without  their  signatures  attached. 
Upon  the  application  for  this  rule  many  objections  were 
taken  to  this  document,  it  being  treated  as  a  legal  order 
under  the  statute.     It  waa  now  contended  thi^  under 
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JHe  Tiix  Bristol  Free  Grammar  School. 
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tbe  103rd  aectioD,  no  formal  order  was  necessary,  and 
tbmt  what  the  derk  to  the  jostices  did  was  merely 
ao  act  of  gratoitoos  civility. 

J7.  JameA,  in  support  of  the  rale,  after  contending 
that  an  order  was  necessary,  argued  that>  if  not,  yet, 
am  his  dient  had  been  misled  by  the  act  of  the  derk  to 
the  justkea,  the  rule  should  be  discharged,  without 


Blackburv,  J. — It  is  dear  that  no  order  was  re- 
quired by  the  statute.  The  point  upon  which  the  rule 
will  be  discharged  is,  that  this  was  an  inoperative  docu- 
mcDt,  and  not  a  judicial  proceeding  which  could  do 
good  or  harm.      Btde  discharffed,  with  costs. 


BOLLS  COXTBT. 


■eported  by  Qbobob  WHrrsLBT.  Ksq ,  of  the  Middle  Temple, 

BarrUter-A(  -Law. 

March  Uaiuf  21. 

iis  The  BRianoL  Free  Grammar  School. 

f\ree  grammar  school — Boarders. 
The  court  will  saneiion  a  scheme  aiUowing  the  masters 

ofajree  grammar  school  to  take  hoarders  only  with 

Trferemoe  to  the  special  circumstances  of  each  case, 

eutd  where  ii  will  not  interfere  with  the  objects  qfthe 

original  foundation  of  the  school. 

This  was  an  application  by  the  majority  of  the  trus- 
tees of  the  Bristol  Grammar  School  to  vary  one  of  the 
provisions  of  the  present  scheme,  which  prohibits  the 
masters  firom  taking  boarders. 

The  Bristol  Free  Grammar  School  was  founded  by 
letters  patent,  granted  in  the.reign  of  Henxy  VIII.,  and 
a  Jumse  or  hospital  and  lands  were  conveyed  to  the 
mayor,  burgesses  and  commonalty  of  Bristol,  for  the 
establishment  of  the  school,  for  **  all  children  who 
would  repair  to  the  said  school  for  learning  and  know- 
ledge of  the  Latin  and  other  good  learning,  and  that 
freely,  and  without  anything  to  be  taken,  other  than 
foorpenee  only  for  the  first  admission  of  every  scholar 
into  the  same  school." 

The  oorporation  were  empowered  to  make  ordinances 
ioT  the  government  of  the  schooL 

This  capitation  fee  was  increased  from  time  to  time 
nntil,  in  1812,  it  was  fixed  at  the  sum  of  4/.  for  each 
adiolar,  the  son  of  a  burgess  or  freeman  residing 
within  one  mile  of  the  dty  on  his  admission,  all  other 
edudsiB  to  pay  such  sum  as  should  be  agreed  upon 
between  the  master  and  the  parents  of  such  scholars. 

The  revenues  of  the  charity  and  the  fees  paid  by  the 
adMrfalB  being  insuflBdent  to  pay  adequate  salaries  to 
the  masters,  on  two  different  occasions,  via.  in  1764 
and  181S,  resolutions  were  passed  by  the  oorporation, 
by  which  the  masters  were  authorised  to  take  boarders, 
and  the  practice  continued  for  some  time,  but  the 
number  of  free  day  scholars  on  both  occasions  fell  off, 
and  it  was  agun  diaoontiuued. 

By  a  scheme  approved  by  the  decree  of  the  Court  of 
Cb.  made  in  1847  for  the  future  management  of  the 
estates  and  government  of  the  school,  it  was  dedared 
that  all  boys  of  the  age  of  eight  years  and  upwards, 
resident  within  two  miles  of  the  Kxchange  of  the  city, 
should  be  eligible  for  admission  to  the  school,  and  to 
partake  of  nil  the  benefits  thereof. 

And  it  was  provided  that  besides  the  learned  lan- 
goages  there  should  be  taught  mathemjitics,  algebra, 
arithmetic,  writing,  reading,  general  English  literature, 
geogr^khy,  oompositton,  and  profane  history ;  and  such 
of  tibe  modem  languages  and  elements  of  such  of  the 
arts  and  practical  adences  as  the  trustees  should  think 
fit  to  direct- 

And  it  was  dedared  that  each  boy  should  pay 
during  his  continuance  in  the  school  such  sum  not 
exceeding  6/L  per  annum  as  the  trustees  of  the  schod 
should  fix. 

And  it  was  dedared  that  no  master^  whether  residing 
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on  the  school  premises  or  not,  should  take  any  scholar 
of  the  said  school  to  reside  or  board  with  him. 

The  salaries  received  by  the  masters  for  the  year 
1859  were  as  follow  :  Head  master,  from  the  income 
of  the  charity,  150Z. ;  from  the  fees  paid  by  the  boys, 
287/.  \2s,  ^\  total,  AMI  12«.  GdL  Second  master, 
from  the  charity,  100/;  from  fees,  191/.  15^.;  total, 
29 1/.  15s.  Third  master,  from  the  charity,  25/. ;  from ' 
fees,  144/L  C«.  3</. ;  total,  I69/L  6s.  SdL  Fourth 
master  (Latin  and  German),  total  salary  139/L  12«.  9(1 
Fifth  master,  120/.  17c.  6dL  Sixth  master,  99/.  18s. 
French  master,  87/.  14s.  Drawing  master,  from  fees 
only,  57/.  lOs.  6</.  The  head  master  has  also  a  house 
rent  free. 

The  income  of  the  charity  is  increasing,  and  will  in- 
crease, at  the  rate  of  about  30/.  per  annum  for 
several  years  to  come. 

There  are  several  exhibitions  to  the  Univerdties. 

The  number  of  boys  attending  the  school  at  the 
present  time  is  200. 

The  majority  of  the  trustees  now  seek  an  alteration 
of  the  scheme  of  1847  in  several  particulars,  amongst 
others,  to  permit  the  masters  to  take  boarders. 
This  is  the  only  alteration  in  dispute  In  support 
of  their  application  they  urge  that  since  the  re-esta- 
blishment of  the  school  in  1847  the  trustees  have 
found  that  its  income  has  been  very  inadequate  to 
meet  its  outgoings,  and  that  they  have  been  obliged  to 
reduce  the  salaries  below  what  they  ooncdve  the  ser- 
vices of  the  masters  entitle  them  to  be  paid,  thus  pre- 
venting a  full  development  of  the  school,  both  in  an 
educational  point  of  view  and  as  to  tiie  position  it 
may  bo  justly  expected  to  attain. 

They  believe  that  the  reputation  already  acquired  by 
the  school  will  indues  a  liu^r  number  of  scholars  to 
resort  thereto,  if  an  efficient  and  suffident  staff  of 
masters  can  be  supported  and  retained  therein. 

That  the  numl]«r  of  scholars  is  out  of  proportion  to 
the  number  of  masters,  and  that  the  classes  are  conse- 
quently too  large,  but  that  another  master  could  not 
be  appointed  for  defidency  of  funds. 

That  the  salaries  of  the  masters  are  greatly  below 
those  reodved  by  the  masters  of  kindred  establish- 
ments, and  consequently  it  is  difficult  to  retain  an 
effident  staff  of  m^isters.  This  is  done  at  present  only 
by  allowing  tiie  under  masters  to  devote  their  time  out 
of  school  hours  to  private  tuition. 

That  from  the  mquiries  which  have  been  made  of  the 
masters  of  some  of  tbe  other  public  schools  in  England 
it  appears  to  be  the  general  opinion  that  the  granting 
permisaon  to  the  masters  to  take  boarders,  not  only 
adds  to  the  status  oi  the  school,  but  also  increases  the 
number  of  day  boys,  and  the  emoluments  of  the  mas- 
ters. They  set  out  the  opinion  of  the  head  master  of 
Rugby  school :  "  A  good  school  requires  not  only  an 
efficient  head  master,  but  really  able  men  for  under- 
masters;  they  cannot  be  got  without  being  property 
paid.  There  is  no  way  of  paying  them  so  good  as  that 
of  allowing  them  to  keep  boar^ng-houses.  Further, 
there  are  no  other  persons  who  can  equally  well  be 
trusted  with  such  houses,  and  no  reform  of  Dr.  Arnold 
had  so  good  an  effect  as  that  which  abolished  all 
boarding-hou>es  except  those  kept  by  under-masters. 
They  have  an  authority  over  the  boys  which  it  is  not 
wholesome,  even  when  it  is  safe,  to  intrust  to  others.'* 

The  minority  of  the  trustees  opposing  the  alteration 
of  the  scheme  in  this  respect,  stated  as  follows : — 

That  all  our  local  experience  of  schools,  where  part  of 
the  pupils  are  on  a  cheap  foundation  provided  by  a 
charity,  and  part  paid  for,  more  expensively,  as 
boarders,  has  shown  them  to  have  the  elements  of 
failure  within  themselves.  This  was  strikingly  ex- 
hibited in  the  present  school  under  two  succesdve 
masters.  At  the  appointment  of  Dr.  Lee  there  were 
ninety-nine  scholars.  Dr.  Lee  was  permiited  to  take 
boarders,  and  the  ultimate  result  was  that  no  foundatioii 
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boys  remidned.  Dr.  Goodonongh  was  appointed,  and 
the  boys  again  rose  to  the  former  numbers,  bat  by 
degrees  they  fell  off,  finding  insult  and  contumely  con- 
stantly oflfered  to  them,  being  always  designated  as 
'*  scamps,"  &c ,  and  for  twelve  years  before  the  present 
trustees  were  appointed  no  boy  had  been  on  the  foun- 
dation ;  consequently  for  twelve  years  this  excellent 
charity  was  vurtually  defunct. 

A  similar  instance  occurred  in  Bath,  where  we  are 
credibly  informed  there  existed  a  foundation  school  for 
all  boys  paying  4/.  per  annum.  The  master  was  allowed 
to  take  boarders  and  day  scholars  on  his  own  account, 
and  the  consequence  was  that  constant  complaints  were 
made  to  the  trustees  by  the  parents  of  the  foundation 
boys,  of  insult,  indignities  and  favouritisms,  until  at 
length  the  trustees  were  co-npelled  to  limit  the  master 
to  eight  boarders,  when  the  fomidation  boys  increased 
from  almost  none  to  the  full  complement ;  but  all  men 
of  experience  know  that  when  two  classes,  so  widely 
different  as  one  composed  of  boys  supposed  to  receive 
benefit  from  charity  and  another  self- supported  and 
liberally  paid  for,  are  placed  in  the  same  school,  they 
will  not  equally  estimate  each  other,  and  all  the  evWs 
we  note  here,  amongst  many  others,  will  follow.  They 
also  statod  they  had  heard  from  many  parents  of  chil- 
dren now  in  tiie  school  that  they  were  determined  to 
vdthdraw  them  as  soon  as  boarders  were  admitted. 

On  the  other  side  it  was  argued  that  these  argu- 
ments do  not  apply  to  the  Bristol  school,  as  all  the  boys 
there  pay  equal  fees.  The  information  obtained  by  the 
promoters  shows  that  the  great  public  schools  of  this 
country  are  at  present  on  the  now  proposed  footing, 
and  that  the  evils  alleged  to  be  caused  by  the  mixture 
of  boarders  with  day  scholars  do  not  exist.  The  class 
of  boys  whose  influence  appears  to  be  dreaded  (namely, 
the  sons  of  persons  of  higher  station  than  the  average) 
already  exists  in  the  school  in  considerable  numbers, 
without  the  apprehended  ill  effects.  In  the  Bristol 
Grammar  School,  as  in  other  sucli  schools,  the  boys  are 
and  will  be  indiscriminately  mixed  in  the  several  classes. 

They  stated  that,  from  numerous  inquiries,  they  were 
perfectly  satisfied  that  there  is  no  cause  to  apprehend  a 
loss  of  numbers,  but,  on  the  contrary,  they  confidently 
expected  a  considerable  incri'ise  in  the  number  of 
scholars  from  the  permission  to  take  boarders. 

They  denied  that  the  falling  off  of  the  number  of 
boys  on  the  two  former  occasions  were  attributable  to 
the  fact  of  the  masters  taking  boarders,  and  stated 
other  reasons  for  such  falling  off. 

They  cited  the  case  of  the  Tiverton  School^  as  having 
greatly  fallen  off  in  numbers  when  the  masters  were 
prohibited  from  taking  boarders. 

T.  II.  Terrell,  for  the  trustees  promoting  the  pro- 
posed alterations,  cited  the  case  of  the  Manchester 
School. 

C.  ffaU,  for  the  minority  of  the  trustees  dissenting, 
contra. 

Wkkens  for  the  Attorney-General. 

Tlie  following  authorities  were  cited : — TheAUorney- 
General  y.  Earl  of  Devon  (^Tiverton  School),  15  Sim. 
193  ;  Tha  Attorney-General  v.  Earl  of  Stamford,  16 
Sun.  453  ;  S.C.  on  appeal,  1  Phil.  737  ;  The  Attomey- 
Creneral  v.  The  Bishop  of  Worcester  (^Worcester 
School),  9  Hare,  328. 

The  Master  of  the  Rolls. — The  perusal  of  the 
statements  submitted  to  me,  and  the  consideration  I 
have  given  to  this  subject,  have  induced  me  to  come  to 
the  conclusion  that  I  ought  not  to  sanction  the  intro- 
duction of  boarders  into  this  school.  In  coming  to  this 
conclusion,  I  think  it  necessary  to  guard  against  any 
misapprehension  which  might  arise  from  the  belief  that 
I  propof^e  by  this  dedaion  to  lay  down  Huy  general  rule 
as  to  the  non-introduction  of  boarders  into  free  gram- 
mar schools.  I  mean  to  do  nothing  of  the  sort ;  and, 
accordingly,  the  evidence  laid  before  me  of  the  answers 
derived  from  a  large  number  of  free  grammar  schools, 


declaring  that  such  a  rale  would  go  far  to  destroy 
such  schools,  has  had  little  or  no  weight  with  me  in 
regard  to  the  present  application.  Each  case  must,  in 
my  opinion,  be  tried  on  its  own  merits.  I  should  con- 
sider a  man  as  devoid  of  sense  who  should  insist  that 
boarders  ought  not  to  be  admitted  at  Eton,  Harrow 
and  Rugby,  and  schools  of  a  similar  description ;  but  a 
very  different  rule  applies  and  different  principles  sug- 
gest themselves  in  the  case  of  a  school  situated  as  the 
Free  Grammar  School  of  Bristol  is.  The  pimdpal 
argument  in  favour  of  giving  permission  to  the  masters 
to  receive  boarders  is  very  forcible— that  by  augment* 
ing  the  income  of  the  masters  you  tend  to  raise  the 
character  and  qualifications  of  the  school  and  of  the 
class  of  instructors,  and  that  without  this  assistance  in 
some  places  efficient  masters  could  not  be  obtained. 
This  argument  has,  no  doubt,  considerable  weight,  and 
the  probability  resulting  from  it,  that  a  master  might 
leave  the  Bristol  Grammar  School  if  he  could  obtain  a 
more  lucrative  or  eligible  appointment  is  indisputable. 
At  the  same  time,  I  observe  ,that  the  head  master  of  the 
Bristol  Grammar  School  now  obtains  490L  per  annum, 
besides  a  house  rent-free  and  kept  in  repair.  I  do  not 
doubt  that  this  remuneration  will  secure  a  master  of 
very  high  qualifications,  and  that  on  the  vacancy  of  tliat 
office  the  trustees  will  rather  be  puzzled  which  out  of 
the  great  number  of  well-qualitied  persons  who  would 
offer  themselves  as  candidates  they  shall  select,  than 
feel  any  difficulty  in  obtaining  a  competent  person  to 
accept  the  situation.  I  do  not,  therefore,  in  the  pre- 
sent ca^e,  feel  the  necessity  of  admittmg  boarders  in 
order  to  secure  an  adequate  supply  of  efficient  masters 
for  the  sustentation  of  either  the  credit  or  character 
of  the  school,  or  for  the  instruction  of  the  scholars. 
Another  argument,  frequently  relied  on  in  favour  of 
the  fuimission  of  boarders  into  free  grammar  schools,  is 
derived  from  the  advantages  anticipated  to  arise  from 
the  intermixture  of  the  children  of  different  classes  of 
society  in  the  same  schooL  This  was  well  expressed  by 
Lyndhurst,  L.C.  in  a  passage  quoted  with  admira- 
tion by  Turner,  L.J.  in  the  case  of  the  Worcester 
Grammar  School :  *^  There  is  another  consideration  also 
connected  with  these  establishments— that  they  are 
the  avenues  by  which  the  humbler  classes,  by  industry, 
activity  and  intelligence,  can  force  their  way  into  the 
highest  situations  of  the  State ;  and  by  furnishing  the 
means  of  uniting  at  an  early  age  the  upper  and  lower 
cbutses,  they  tend  to  bind  together  by  the  strongest  ties  the 
whule  system  of  society."'  Nothing  can  sound  better  or 
more  plausible  than  this  language,  but  it  unfortunately 
does  not  agree  with  the  result  of  experience.  It  is 
found  that  the  two  classes  of  scholars — viz.,  those 
educated  at  the  cost  of  the  charity,  or  nearly  so,  and 
those  whose  parents  pay  largely  for  their  instruction, 
do  not  coalesce  or  mix  harmoniously  together.  1  have 
in  vain  looked  for  any  evidence  to  that  effect.  The 
cases  in  the  books  all  appear  to  establish  the  exact 
opposite.  Either  the  school  becomes  a  school 
for  the  rich — that  is,  for  what  may  be  termed 
the  higher  branch  of  the  middle  classes — oi 
it  becomes  a  school  from  which  they  are  prac- 
tically excluded;  and  it  is  in  the  nature  of  things 
that  it  should  be  so.  The  regard  paid  to  wealth 
in  this  country  gives  an  unusual  degree  of  importance 
to  boys  whose  parents  are  supposed  to  possess  it  over 
those  whose  parents  are  supposed  to  be  wanting  in  that 
respect.  The  history  of  this  very  school  has  shown 
that  this  result  occurred  there  a  few  years  ago ;  nor 
am  I  aware  of  any  school  where  a  large  intermixture 
of  boarders  and  free  scholars,  amounting  to  something 
like  an  equal  division,  works  harmoniously  and  well. 
The  boarders,  almost  as  a  matter  of  course,  secure 
more  instruction  than  the  free  scholars,  and  are  more 
subject  to  the  discipline  of  the  master.  If  the  prizes 
and  exhibitions  are  open  to  them,  they  carry  them  all 
away ;  and  this  cireumstanoe  adds  to  the  prestige,  if 
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the  word  can  be  so  used,  with  wliich  they  are  sur- 
Toiuided,  oiring  to  their  supposed  greater  wp:Uth. 
If  the  boarders,  on  the  other  hand,  are  ex- 
^uded  from  soch  competition,  then  an  additional 
ctQ  of  another  sort  is  intioduced,  aris'ng  from 
otie  class  of  scholars  being  excluded  from  ob- 
taining the  due  reward  of  their  industry.  My 
opinion  is  that,  so  far  from  the  imion  of  classes  being 
promoted  by  the  admixture  of  boarders  and  free 
scholars,  it  is  impeded  and  checked.  If  I  am  right  in 
the  observ.'itions  I  have  already  made,  this  admixture 
b  likely  to  engender  an  ill-feeling  in  boys  which  be- 
comes matured  and  permanent  in  manhood  in  a  great 
majority  of  instances.  But,  on  the  other  hand,  I  think 
that  the  eventual  harmonious  admixture  of  cl.isses  is 
much  better  obtained  by  the  keeping  distinct  the 
sdioob  to  wliich  boarders  arc  admitted  and  those  to 
which  free  scholars  are  admitted.  I  do  not  mean  t'» 
aay  that  there  are  no  free  grammar  schools  well  con- 
ducted where  boarders  are  admitted,  but  in  these  cases 
cither  the  boarders  form  but  a  very  small  portion  of 
the  school,  or,  which  b  the  general  case,  the  free 
scholars  form  but  a  very  small  minority.  In  neither 
case  is  the  character  of  the  school  pnictically  affected. 
PractlcaUy,  there  are  no  free  scholars  at  Eton,  Harrow, 
and  Rugby,  or  they  are  in  such  small  proportion  as 
iK^  to  afiect  the  character  of  the  school.  If  the  boys 
in  these  schoob  are  not  all  boarders,  it  is  bccMuse  the 
parents  or  near  relations  of  the  boys  establihh  them- 
selves in  the  immediate  vicinity  of  the  school  for  the 
purpose  of  obtidning  its  advantages  at  a  less  cost  than 
they  could  ordinarily  be  obtained.  Practically,  the 
dbtinction  b  nothing.  So,  also,  in  free  gr;iinm:u- 
schoob  the  free  scholars  may  reside  with  parents, 
relatives,  or  persons  living  in  the  town,  or  with 
persons  attached  to  the  school,  and  who  are 
permitted  by  the  school  to  board  and  maintain  them. 
But  these  cases  again  nro  all  alike,  and  differ  in  no 
mateiial  respect.  The  boarding  for  which  permission 
b  applied  for  by  this  and  similar  applicatior  s  is  the 
boarding  of  boys  with  masters  attached  to  the  school, 
by  means  of  which  the  boys  are  supposed,  and  justly 
so,  to  be  subjected  to  a  more  complete  discipline,  and 
to  obtain  a  more  perfect  instruction  than  if  their  dis- 
cipline and  instruction  were  confined  to  the  period  of 
their  attendance  during  school  hours.  One  of  my 
main  reasons  for  believing  that  the  ultimate  admixture 
of  classes  is  promoted  by  the  practical  exclusion  of 
boarders  from  some  of  the  free  grammar  schools  is,  that 
that  which  materially  contributes  to  the  harmony  and 
weU-being  of  sodety  in  thb  country  is  not  merely  the 
perfect  and  imperceptible  gradation  of  all  cbsses  from 
the  lowest  to  the  highest,  but  the  fact  that  no  dignity 
or  hanonr  in  the  Church  or  State  under  the  Throne  is 
excluded  from  any  person,  however  humble  may  be  hb 
origin,  provided  hb  abilities  and  industry  enable  him  to 
attain  them,  and  that  when  he  has  attained  them  he 
b  accepted  by  the  higher  classes,  into  which  he 
has  risen,  exactly  as  if  he  had  been  born  in  the 
ranks  into  which  he  i:*  adopted.  But  to  accomplish  this 
result  the  means  of  a  libf  ral,  classical  and  extended  edu- 
cation most  be  open  to  him ;  and  if  there  were  no  free 
grammar  schoob  open  to  the  lower  classes  this 
woold  be  impossible.  The  child  could  not  obtain  the 
instruction  required  unless  at  the  cost  of  associating 
with  other  boys  of  the  same  age,  who  would  look  down 
on  him  and  treat  him  as  of  a  class  inferior  to  them- 
selves. Few  parents  would  permit  their  children  to  be 
placed  in  such  a  situation ;  few  boys  would  desire  it,  and 
those  who  were  subjected  to  it  would  probably  imbibe 
feelings  of  a  deep  and  implacable  character,  the  power 
of  which  subsequent  years  might  mature  to  a  result 
anything  but  amiable  or  to  be  desired.  The  existence 
of  the  free  grammar  schools  without  boardei-s  provides 
the  neces&ary  instruction  fur  the  lower  class  of  the 
community.      The  exbteuee  of  free  giMnnunr  sc!iou|,> 


like  Eton,  Harrow  and  Rugby,  without,  or  almost 
without,  free  scholars,  provides  the  necessary  instruction 
for  the  sons  of  the  higher  classes  of.  the  community. 
The  scholars  from  each  class  of  .schoob  when  they  become 
men  unite  and  harmonise  together  much  better  than 
they  could  do  as  boys  in  the  same  school  in  early  life. 
The  son  of  a  peer  may  avoid,  or  be  excused  from  asso- 
ciating with,  the  son  of  a  small  tradesman  ;  but  when 
the  son  of  the  tradesman  has  become  eminent  in  the 
State,  or  distinguished  for  his  literary,  classical,  or 
scientific  attainments,  the  peer  may  eagerly  seek 
the  acquaintance  and  friendship  of  the  man  who 
when  a  boy  he  would  have  shunned.  It  would 
be  better,  I  admit,  if  it  were  possible  that  the 
two  institutions  could  be  united,  and  that  the 
scholars  of  all  degrees  could  associate  together  on 
equal  terms ;  but  experience  has  taught  us  that  thb 
is  scarcely  possible,  it  being  the  tendency  of  the  higher 
classes  to  exclude  the  lower  where  both  are  mixed 
together,  and  to  obtain  an  imjust  proportion  of  those 
advantages  which  charity  intended  should  be  adminb- 
tered  in  a  spirit  of  fairness  and  benevolence,  without 
prejudice  or  favour.  The  interests  of  socbty  will 
eventually  be  best  consulted  and  advanced  by  holding 
that,  into  the  fiee  grammar  schools,  which  are  from 
their  position  and  neighbourhood  well  attended  by  free 
scholars,  boarders  should  not  be  admitted,  or  should  be 
admitted  only  to  such  a  limited  extent  as  would  not 
interfere  with  the  general  character  of  the  school ;  and 
when  a  school  has  attained  a  great  amount  of 
scholars  under  either  system  —  viz.,  that  of  taking 
free  scholars  almost  exclusively  or  boai-ders  almost 
exclusively — it  would,  in  my  opinion,  be  foreign 
to  the  duty  or  province  of  thb  court  to  interfere  with 
or  alter  that  system.  I  have  made  these  observations 
in  order  to  explain  the  view  that  I  take  of  cases  of 
this  description,  and  in  applying  them  to  the  pi-esent 
case,  I  find  that  thb  school  is  in  a  large,  prosperous 
and  populous  city,  where  its  advantages  are  so  well 
appreciated  that  the  parents  of  upwards  of  200  boys  * 
avail  themselves  of  the  advantages  thereby  afforded 
for  the  instruction  of  their  children.  I  find  the 
salary  of  the  head  master,  combmed  with  the 
incidental  advantages  attached  to  hb  station,  sufficient 
to  obtain  the  services  of  a  gentleman  of  great  merit  and 
abilities,  and  well  fitted  to  perform  the  duties  which 
belong  to  hb  difficult  and  anxious  position.  I  find  that 
there  is  no  want  of  able  under-masters  of  all  sorts,  at 
the  rates  of  salary  at  present  attached  to  their  offices. 
I  find  a  charity'  estate  constantly  and  gradually  in- 
creasing in  value  every  year,  a'»d  sufficient  to  provide 
additional  remunerat  on.  I  find  that  tlib  system  of 
things,  which  I  cannot  but  think  very  prosperous,  has 
gone  on  increasing,  and  is  expected  t«  continue  for 
some  years.  I  find  that  an  opposite  system  some  time 
ago  had  led  practically  to  the  destruction  of  the  free 
scholars,  and  that  the  scheme  under  which  the  school  b 
at  present  conducted  was  deliberately  establbhed  by 
the  court  only  a  few  years  ago.  If  this  were  altered, 
the  result  might  and  probably  would  be  that  the  num- 
ber of  scholars  would  increase  the  reputation  of  the 
school,  and  that  the  school  might  rise  in  general  esti- 
mation; but  the  ch.iracter  of  the  school  would  be 
changed,  and  that  lil>enU  and  classical  education 
afforded  by  it  would  no  longer,  or  not  to  the  same 
extent,  be  accessible  to  the  poor.  Taking  all  these 
matters  into  consideration,  I  have  deliberately,  and 
without  hesitation,  come  to  the  conclusion  tiiat  it 
would  be  inexpedient  to  alter  the  scheme  in  thb  respect, 
or  to  allow  the  head  or  other  master  of  this  school  to 
take  as  boarders  any  boys  who  are  to  be  educated  iq 
this  school. 
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V.  C.  STUABT'S  COTTRT. 

Reported  by  Jakes  B.  Davidiom,  Esq.,  of  LineolnVinn, 

BarrUter-at-I^w. 

Friday^  March  9. 

Re  The  Donington  Chdbch  Estate,  and  re  The 
Charitable  Trusts  Act  1853. 

Appeal  from  an  order  of  a  Coftnty  Court  judge- 
16  ^  17  Vid,  c,  137. 

W^e  the  rents  of  a  piece  of  land  had  been  regidarfy 
paid  to  the  chtrchimtrdefis  of  a  parish  towards  the 
lyipair  of  a  churchy  for  tchich  purpose  tlie  land  vas 
supposed  to  have  been  given  cU  an  nnknown  dcUe  by 
an  unknown  benefctctor,  the  proper  parsons  to  be 
appointed  trustees  were  held  to  be  the  rector  and  the 
churckwardens. 

This  was  the  petition  of  the  Rev.  G.  M.  Wimberley, 
rector  of  the  parish  of  Donington-on-Balne,  Lincoln- 
shire, presented,  by  way  of  appeal,  under  the  39th  sec- 
tion of  the  above  Act,  from  a  decision  of  the  County 
Court  judge  of  Lincolnshire. 

By  a  certificate  of  the  Charity  Commissioners,  dated 
the  2nd  Aug.  1859,  it  was  recited  that  it  appeared 
that  there  was  a  piece  of  arable  land  in  the  parish  of 
Donington,  containing  about  eight  acres,  the  rent  of 
which  was  regularly  paid  to  tlie  churchwardens  of  the 
parish  towards  the  repair  of  the  churdi,  for  which  pur- 
pose it  was  supposed  to  have  been  given  at  an  unknown 
date  by  some  unknown  benefactor;  that  the  same  was 
then  in  the  occupation  of  a  tenant,  at  the  rent  of  20^ ; 
that  there  were  not  at  that  time  any  legally  con- 
stituted trustees  of  the  charity ;  and  that  disputes 
had  arisen  as  to  its  administration.  It  had  accord- 
ingly been  thought  desirable  that  an  application  should 
be  made  to  the  proper  court  for  an  order  appointing 
trustees  of  the  said  charity,  and  the  petitioner  and 
John  Fletcher,  one  of  the  churchwardens,  had  trans- 
mitted to  the  board  notice  of  this  intention  to  apply 
•4o  the  County  Court  judge.  The  commissioners  then 
proceeded  to  certify  that  the  board  thereby  authorised 
the  petitioner  and  the  said  John  Fletcher  to  make  an 
application  within  three  months  for  an  order  appointing 
*'  the  rector  and  churchwardens  of  the  parish,  and  their 
respective  successors  for  the  time  being,  or  some  other 
fit  and  proper  persons,  to  be  the  trustees  for  the 
administration  of  the  said  charity." 

Application  was  accordingly  made  to  the  County 
Court  judge,  who,  on  the  12th  Nov.  last  made  an 
order  appointing  the  petitioner  (the  rector),  the  said 
John  Fletcher  and  Joseph  Goy  (the  churchwardens), 
the  overseers  of  the  poor  of  the  parish  and  the  sur- 
veyor of  highways,  and  their  successors  for  the  time 
being,  and  George  Tomline,  Esq.,  a  landowner  in  the 
parish,  to  be  the  trustees  of  the  charity. 

The  petitioner  submitted  that  Geo.  Tomline,  Esq.,  was 
an  improper  person  to  be  appointed  trustee,  innsmuch 
as  his  residence  was  twenty-five  miles  away  fr.>m  the 
parish,  and  that  the  sexton  and  churchwardens  of  the 
parish  were  the  proper  persons  to  l>e  trustees. 

The  petition  (which  was  duly  certified  by  the  charity 
board  to  be  reasonable  and  proper)  prayed  that  the 
order  might  be  varied,  by  providing  that  the  rector  and 
churchwardens  should  be  trustees. 

The  petition  alleged,  amongst  other  things,  that  at 
the  hearing  before  the  County  Court  judge  the  solicitor 
of  the  petitioner  proposed  to  call  and  examine  him  for 
the  purpose  of  showing  that  the  number  of  directors  in 
the  parish  was  very  large,  and  that  the  overseers  of  the 
poor  and  surveyor  of  the  highways  would  for  the  most 
part  be  Dissenters,  but  the  judge  refused  to  hear  evi- 
dence on  any  of  these  subjects. 

It  was  stated  that  no  church-rate  had  been  levied  in 
the  parish  for  many  years ;  that  great  differences 
existed  between  the  rector  and  his  parishioners  (500  in 
nmnber)',  100  of  whom  were  Dissenters.     Mr.  Tomline 


was  the  largest  proprietor  in  the  parish,  and  owned 
about  one-third  of  it 

Uobhouse  supported  the  petition. 

Cotton  opposed  on  behiUf  of  Mr.  Tomline  and  the 
surveyor  of  highways,  and  the  overseers  of  the  poor. 

The  Vice-Chancellor  said  he  could  not  agree 
with  the  view  which  the  County  Court  judge  bad 
adopted.  The  Charity  Commissioners  had  saDctioned 
this  appeal,  and  it  seemed  to  him  that  the  rector  of  tJie 
parish  and  the  churchwardens  ought  to  have  the  care 
of  this  property,  because  the  rents  and  profits  of  it 
bad  been  dedicated  to  the  purposes  of  the  diurch.  One 
of  the  respondents,  who  was  the  largest  landed 
proprietor  in  the  parish,  bad  instructed  counsel  to  ap- 
pear in  support  of  the  view  of  the  County  Court  judge  ; 
and  the  same  counsel  had  been  instructed  for  the  other 
parties  who  had  been  nominated  trustees  by  the  order 
of  the  County  Court.  It  was  satisfactory,  therefore,  t9 
know  that  all  parties  had  had  an  opportunity  of  stating 
their  case.  In  his  (the  V.  C.^s)  opinion,  the  Charitj 
Commissioners  having  sanctioned  the  appeal,  it  was  his 
duty  to  appoint  the  rector  and  churchwardens  alone  to 
be  the  trustees.  The  case  was  an  unfortunate .  one, 
because  the  costs  must  come  out  of  the  estate ;  nnlese 
Mr.  Tomline,  under  the  drcumstances  of  the  case,  should 
think  it  right  to  refund  them. 

The  order  was,  that  the  rector  and  churchwardeifes 
were  to  be  the  trustees ;  the  petitioner's  costs  to  be 
taxed  and  paid  out  of  the  rents ;  the  respondents  to 
bear  their  own  costs. 


V.  C.  WOOD'S  COTTBT. 

Beported  by  W.  H.  Bbmkst,  Esq.,  Barrister-at-Law. 

March  16,20afu;21. 

Dudley  and  West  Bromwich  Bankhto 

Company  v.  Spfttle. 

Forgery— Debt--  Trust-deed—  Cestm  que  trust  amd 

trustee—  Criminal  conviction, 

A,  forged  the  name  of  S,  to  a  cheque  for  550/L,  and 
obtained  the  money  from  the  bankers.  He  was  tub- 
seguently  apprehended  for  another  felony^  and  in- 
dictments for  both  felonies  were  preferred  againti 
him  at  the  next  assizes.  To  the  jirst  {not  the  plain- 
tiffs')  he  pleaded  "yiafty,"  to  the  plmnHJs'  indict- 
ment "no<  guiUy,'*  He  was  sentenced  on  the  first 
P)four  years'  penal  servitude.  The  second  was  not 
tj-iedy  hut  ordered  to  stand  over,  the  ends  of  JusticCj 
in  the  words  of  the  judge,  having  been  satisfied.  Pre- 
viously to  the  sentence  A,  had  executed a'>  aesignment 
of  aU  hie  real  and  personal  estate  for  the  befefif  <jf 
his  crtdilors  to  S,,  whose  name  he  had  s »  forged. 
The  bankers  claitned  to  rank  under  this  deed  of  as- 
signment as  creditors  for  the  money  of  which  they 
had  been  so  defrauded: 

Held^  first,  that  the  money  so  obtained  was  a  debt  due 
to  Uit  bankers ; 

Secondly,  that  they  had  done  everything  which  defended 
upon  them  to  do  to  bring  A.  to  conviction; 

Thirdly,  that  the  bankers  were  entitled  to  come  w 
under  the  deed  of  assignment  and  rank  as  cre- 
ditors. 

This  was  a  bill  filed  by  the  Dudley  and  West  Brom- 
wich Bank  on  behalf  of  themselves  and  the  other  credi- 
tors of  one  Frederick  Farley  against  the  defendant  John 
Spittle,  who  had  been  a  customer  of  the  bank,  and  had 
als'>  become  the  sole  trustee  under  a  deed  of  assign- 
ment, bearing  date  16th  March  1858,  for  the  benefit  of 
the  general  creditors  of  the  said  Frederick  Farley. 

The  plaintiffs  have  branch  establishments  as  banken 
at  Dudley,  in  Worcestershire,  and  West  Bromwich,  in 
Staffoidshire. 

On  the  27th  Jan.  1858  a  cheque  for  550i  in  favour 
of  one  Guest,  and  professing  to  be  signed  by  the  said 
John  Spittie,  was  presented  for  payment  at  the  Dodlej 
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branch  bank  by  oae  Mary  Aim  WhitehoDse.  She  was 
there  toM  that  Spittle  kept  his  account  at  the  West 
Bromwich  bnuich.  On  preseoling  the  cheque  at  that 
place)  she  was  paid  the  aoioont  of  it.  Soon  after  the 
pajment  of  the  cheque,  the  defendant  Spittle  informed 
th«  bank  that  hia  name  had  been  forged,  and  that  it 
had  not  been  drawn  or  signed  by  him  or  by  his  order. 

On  the  5th  March  1858  Frederick  Farley  and  the 
wonun  WMtehouse  were  apprehended  at  Birmingham 
on  a  charge  of  forging  and  uttering  another  forged 
cheque  on  Messrs.  Attwood,  the  bankers  at  Birming- 
ham, and  were  oommitted  for  trial  on  that  charge  at 
the  next  Warwick  assizes,  to  be  held  on  the  17th 
Marc^  next  following.  During  the  inquiries  which 
ensu^,  it  was  disooTered  that  Farley  had  taken  the 
woman  with  him  to  the  Dudley  branch  bank  with  the 
first-mentioned  forged  cheque,  and  afterwards  to  West 
Bromwich,  were  it  was  paid,  and  the  amount  of  it  was 
handed  OTer  to  him  by  the  woman  at  the  door  of  the 
bank  there. 

The  plaintiffii  thereupon  preferred  an  indictment  at 
the  Warwick  assizes  against  Farley  for  forging  and 
uttering  the  cheque  for  550/.  and  the  woman  White- 
hoooe  was  admitted  before  the  grand  jury  as  a  witness 
against  him.  At  the  same  time  defendant  Spittle 
deposed  before  the  grand  jury  that  his  name  had  been 
forged  to  the  cheque.    A  true  bill  was  found. 

At  the  same  assizes  Messrs.  Attwood  preferred  an 
indictment  against  Farley  for  forging  and  uttering  tiis 
cheque  upon  them.  To  the  indictment  of  the  Birming- 
ham Bank  he  pleaded  '*  gnilty."  To  the  indictment  of 
the  plaintifis,  the  Dudley  Bank,  the  defendant  pleaded 
**  not  guilty ;"  and  thereupon  the  presiding  judge,  Cole- 
ridge, J.,  passed  a  sentence  of  four  years'  penal  servi- 
tude upon  Farley,  on  the  indictment  to  which  he  had 
pleaded  ^  guflty ;"  and  he  directed  the  plaintiffs*  in- 
dietment  to  stand  over  and  not  to  be  tried,  being  of 
opinion  that  the  ends  of  justice  were  answered  by  the 
sentence  passed  against  Farley  on  the  one  indictment. 

The  plaintifis  alleged  that  they  were  at  the  time 
ready  to  proceed  with  their  indictment,  and  that  by 
reason  of  the  judge,  in  the  exercise  of  the  discretion 
by  law  vested  in  him  postponing  the  trial  of  their 
indictment,  were  unable  to  proceed  further  with  such 
indi<^ment. 

They  also  all^d  that  the  550/.  received  by  Farley 
under  the  forged  cheque  was  a  debt  due  to  the  plain- 
tiffs  from.  him. 

Farley  had  been  a  licensed  victualler  and  maltster, 
and  by  an  indenture  bearing  date  the  16th  March 
1858,  before  sentence,  assigned  all  his  real  and  per- 
sonal estate  to  the  defendant  Spittle,  as  trustee  to  con- 
vert the  same  and  pay  the  amount  amongst  his  creditors, 
and  the  usual  notice  was  advertised  in  the  London 
Gazette  and  other  papers. 

As  it  was  expected  that  Farley's  estate  would  realise 
lOs.  in  the  pound,  and  probably  more,  amongst  his 
creditors,  the  plamtiffs  i4>plied  to  be  admitted  to  exe- 
cute the  deed  as  creditors  for  the  550/.  This,  however, 
was  opposed  by  the  defendant,  and  the  present  bill 
was  then  filed  against  him  as  such  trustee,  to  have  the 
trusts  of  the  indenture  of  assignment  to  him  of  the  1 6th 
March  1858  carried  into  effect,  and  that  the  plaintiffs 
might  partidpate  with  the  other  creditors  in  the  divi- 
sion of  the  proceeds  of  the  estate,  and  for  the  usual 
aeoonnts  of  the  real  and  personal  estate  received  under 
the  deed  of  assignment. 

.dMpUeO,  Q.C  and  Itaae  Spooner,  for  the  plaintiffs, 
contended  that  they  had  complied  with  the  rule  of  law 
which  prevailed,  thst  everything  should  be  done  by  a 
prosecutor  to  bring  an  offender  in  a  criminal  case  to 
justice,  which  could  be  done  before  a  civil  process  could 
be  instituted  against  him,  his  estate,  or  third  parties,  in 
consequence  of  such  criminal  act.  In  the  present  case, 
it  was  not  the  fault  of  the  prosecutors  that  Farley  had 
not  been  convicted.    The  judge,  in  his  discretion,  had 


sentenced  Mm  to  penal  servitude  on  the  indictment  to 
which  he  had  pleaded  guilty,  and  had  seen  the  depo- 
sitions and  written  evidence  in  the  case  upon  which 
Farley  had  been  indicted  at  the  instance  of  the  plain- 
tiffs. The  defendant,  by  appearing  before  the  grand 
jury  and  swearing  to  the  handwriting  to  the  cheque 
being  a  forgery,  had  precluded  himself  from  disputing 
that  fact.  The  judge  was  the  sole  arbiter  of  how  the 
business  of  his  court  should  be  conducted,  and  the 
prosecutors  in  the  present  case  had  had  no  power  of 
obliging  him  to  proceed  with  the  second  indict- 
ment, the  ends  of  justice,  as  he  (the  judge)  stated, 
being  satisfied  by  t^  consequences  of  the  first.  They 
relied  upon  £x  parte  BoUandy  Mont.  &  M.  Bank. 
Rep.  319 ;  Stone  v.  Marsh,  6  Bar.  &  Cr.  340 ;  March 
V.  Keating,  1  Bing.  N.C.  198;  Croeby  v.  Lengj  12 
East,  409.  As  to  the  right  of  parties  who  had  taken 
all  necessary  proceedings  towards  a  conviction  to  pro- 
ceed against  third  persons — White  v.  Spettigtsef  13  M. 
&  W.  603 ;  Whickham  v.  Galliol,  2  Sm.  &  0.  353 ; 
Cox  V.  Paxon^  17  Yes.  329 ;  Be  Bardwick  JViilmore^ 
W.  &  D.  197. 

Daniel,  Q.C,  T.  B.  Terrell  and  Begg,  for  the  defen- 
dant, contended  that  the  plaintiffs  hadenturely  mistaken 
their  course  of  proceeding.  The  assignment  having 
been  executed  by  Farley  was  an  act  of  bankruptcy, 
and  the  aiual  notices  by  advertisement  having  been 
published,  the  plaintiffs  should  at  the  end  of  three 
months  have  proceeded  imder  the  78th  section  of  the 
Bankruptcy  Act  to  have  got  Farley  declared  a  bank- 
rupt, and  then  proved  their  demand  under  his  estate. 
The  relation  of  cestui  que  trust  and  trustee  had  never 
been  constituted  between  tbe  plaintiffs  and  the  defen- 
dant, the  trustee  of  the  deed  of  assignment,  as  they 
had  not  executed  the  de^d  within  the  three  months, 
the  tune  limited  by  the  deed,  and  they  consequentiy 
were  not  within  its  provisions.  There  was  no  admis- 
sion of  any  debt  by  Farley.  They  cited  Borough  r. 
White,  4  B.  &  C.  325;  Beauchamp  v.  Parrjf,  1 
B.  &Ad.  91. 

No  reply  was  called  for. 

The  VicE-CHAiiGKLLOB  Said  it  appeared  to  him 
there  was  a  clear  admission  of  a  debt,  and  this  before 
the  execution  of  the  deed  of  assigimient  by  Farley. 
That  being  so,  the  proviaons  in  the  deed  were  as  much 
for  the  benefit  of  the  pUintiffs  as  for  any  other  of  the 
creditors  of  Farley.  The  cases  cited  on  behalf  of  the 
defendant,  which  had  relation  to  negotiable  instruments 
only,  were  not  applicable  to  the  circumstances  of  the 
present  case,  which  was  one  of  criminal  delinquency. 
As  to  the  deed,  Spittle  himself  was  a  large  creditor,, 
and  he  might  have  constituted  himself,  if  he  had  so. 
thought  fit,  sole  oesttd  que  trust,  as  well  as  trustee,, 
if  he  had  bought  up  the  claims  of  all  the  other  creditors- 
of  Farley,  which  it  appears  he  had  attempted  to  do. 
As  to  the  deed  not  being  executed  by  tiie  plaintiffs,, 
that  was  no  fault  of  theirs.  They  offered  to  execute  it^ 
and  that  in  writing,  by  a  letter  of  the  10th  June,  but 
no  reply  was  ^ven  to  their  application,  and  in  that 
letter  they  offered  to  do  anything  that  might  be 
necessary  on  their  part.  Their  claun,  however,  was 
repudiated,  when  it  should  have  been  admitted  to 
rank  as  that  of  any  other  creditor  under  the  deed. 
The  only  arguable  point  was,  that  the  debt  having, 
been  founded  upon  a  criminal  act,  the  pliuntiffii 
had  not  proceeded  and  brought  the  criminal  to 
conviction.  Before  FaunUerog's  case  it  was  thought 
that  a  debt  ari^g  out  of  a  felony  was  extinguished, 
but  subsequent  cases  had  rectified  thb.  It  waa 
clearly  a  debt;  but  the  right  to  recover  it  was 
suspended  until  conviction.  The  principle  upon  whidi 
this  proceeded  was,  that  it  was  against  public  policy 
that  a  compromise  should  be  made  of  a  criminal  act  by 
accepting  a  sum  of  money  as  an  equivalent  or  extin- 
guishment of  the  consequences  of  such  act  Now  a 
conviction  could  not  be  assured,  but  you  must  do  all 
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you  can  to  obtain  one.  In  the  present  case  the  plain- 
tiffs had  done  eveiything  which  depended  upon  them  to 
obtain  it,  and  it  was  from  no  fault  of  theirs  that  con- 
viction had  not  followed.  Farlej  could  not  be  now 
tried  upon  the  old  indictment  until  after  the  expiration 
of  his  penal  sentence,  which  was  four  ycirs.  The  judge 
must  be  supposed  to  have  had  before  his  eyes  the  depo- 
sitions, and  particularly  the  admission  of  the  woman 
who  had  obtAined  the  moneys  under  Farley's  instruc- 
tions and  paid  them  over  to  him,  in  both  cases  ;  and  it 
is  admitted  that  he  said  distinctly,  in  passing  sentence, 
that  he  thought  the  ends  of  justice  would  be  satisfied 
by  the  sentence  which  he  then  proceeded  to  pass  upon 
the  prisoner.  It  would  be  quite  farcical  now  to  go 
through  any  mere  form  to  revive  the  criminal  pro- 
ceedings. The  ends  of  justice  could  in  no  way  be  more 
satisfied  than  they  had  already  been. 

Declared^  the  550/.  a  debt  due  from  Farley,  and  the 
plaitUiffit  entiUtd  to  he  admitted  to  the  benefit 
of  the  deed  of  assignment,  with  the  necessary 
accountSf  and  to  be  paid  their  costs. 


C017BT  OF   aXTEEN'S  BENCH. 

Reported  by  John  Tbompson,  T.  W.  SAUNPsaa,  and  C.  J.  B. 
Hkbtslbt,  Kaqra,  Barristers-at-Luw. 


Nov,  19  and  Jan.  26. 
BouTLKDOE  (appellant)  v.  Hislop  (respondent). 
A  former  decision  brttoeen  the  same  parties  in  a  court 
of  concurrent  jurisdiction — l/a»ter  and  servant— A 
plaint  for   Ulegaffy  discharging — A  summons  for 
wages. 
A  judgment  of  a  court   of  concurrent  jvi'isdiction 
directly  upon  the   point  is  conclusive  bttwcn  the 
same  parties  uptm  (Ae  same  matter  directly  in  ques- 
tion in  another  court.       When,  tfterrfore,  a  servant 
in  husbandry,  who  had  been  discharged  by  her  master 
before  the  proper  time,  sued  him  in  the  County  Court 
for  wrongfully  discharging  her  without  reasonable 
cause,  whereupon  judyment  was  given  for  the  defen- 
dant, and  she  afterwards  at  the  expiration  of  her 
quarter  took  out  a  summons  before  justices  to  recover 
her  quarterns  wnges,  the  same  question  arising : 
Held,  that  the  decision  in  the  Cuunty  Court  was  a  bar 
to  such  a  proceeding. 

This  was  a  case  stated  by  justices  tmder  the  provi- 
sions of  the  20  &;  2 1  Vict.  c.  43,  upon  an  order  made 
by  tliem  upon  the  appellant  for  the  payment  of  5/. 
'  wages  to  the  respondent  a:;  a  servant  in  husbjtndry. 
It  appeared  that  the  respondent  Mary  Hislop  had 
been  hired  by  the  appellant  William  lioutlei'ge  as  a 
servant  in  husbandry  on  the  1st  Aug.  1858,  to  serve 
from  thence  till  Martinmas  then  next,  for  the  sum  of  5/. 
wages.     She  served  him  till  the  7th  Sept.,  when  he 
discharged  her.     Upon  this  she  entered  a  plaint  in  the 
Penrith  County  Court,  and  the  cause  was  tried  upon 
the  amended  particulars,  which  were  as  follows : — "  The 
plain' iff  claims  6/.  6s,  6d.  for  damages  for  the  breach 
by  the  defendant  of  a  contract  of  hiring  made  between 
him  and  the  plaintiff  on  the   1st  Aug.  1858,  by  dis- 
charging the  plaintiff  from  the    defendant's  service 
before  the  determination  of  the  said  contract,  without 
reasonable  cause."      Upon  the  trial,  the  judge,  after 
hearing  witnesses  on  both  sides,  gave  judgment  for  the 
defendxnt.      In  May  f  illowing  the  respondent  took  out 
a  summons  against  the  appellant,  which  recited  that 
"  information  and  complaint  had  been  made  upon  oath, 
for  that  you,  William  Rontledge,  at  Lammas  last  past, 
hired  or  employed  one  Mary  Hislop  to  be  your  servant 
in  husbandry  from  Lammas  last  past  till  Martinmas 
last  past,  for  the  wages  of  5/.     That  she  entered  upon 
the  said  service  and  stayed  until  the  7th  Sept.  1858, 
when  she  was  discharged  from  the  said  service  without 
just  cause,  but  that  she  was    always  ready  to  com- 
plete her  service,  and  that   you   refuse  to  pay  her 


the  wages  justly  due  for  the  time  she  was  hired, 
amounting  to  5/."  Upon  the  hearing  of  the  sum- 
mons the  appellant's  counsel  contended  that  the 
justices  had  no  jurisdiction,  the  same  question  between 
the  parties  having  already  been  decided  by  the  County 
Court,  which  was  a  court  of  competent  jurisdiction. 
For  the  resjrandent  it  was  contended  that  she  had 
additional  evidence  to  show  that  she  was  improperly 
discharged,  and  that  ihe  damage  sought  to  be  recovered 
ill  the  County  Court  was  for  breaking  her  box  as  well 
as  for  being  improperly  discharged,  and  that  the  pre- 
sent summons  was  not  for  damages  at  all,  but  simply 
for  wages.  The  justices  overruled  the  objection,  heard 
the  case  throughout,  and  decided  in  favour  of  the 
respondent,  awarding  her  5/.  as  for  her  wages. 

Welsby  appeared  for  the  respondent 

Brett  for  the  appellant. 

The  following  cases  and  statutes  were  referred  to: — 
The  Ducheu  of  Kingston's  case,  2  Smith's  L.  C.  424 ; 
Dunn  V,  Murray,  9  B.  &  C.  780  j  Ijord  Bagot  v. 
Wimaims,  3  B.  &  C.  235 ;  20  Geo.  2,  c  19,  8.  1 ; 
31  Geo.  2,  c  11 ;  4  Geo.  4,  c.  34,  s.  5. 

CocKBURN,   C.  J.  now  delivered   judgment — The 
question  for  our  determination  is,  whether  the  decision 
of  the  justices  was  correct  m  point  of  law.    We  are  of 
opinion  that  it  was  not     The  matter  for  their  con- 
sideration was,  in  truth,  the  same  identical  matter 
which  had  been  decided  by  the  judge  of  the  County 
Court,  namely,  whether  the  discharge  of  the  respon- 
dent by  the  appellant  was  wrongful  and  without  just 
cause.     The  judge  of  the  County  Court  had  jurisdic- 
tion to  hear  and  determine  that  question,  and  after  he 
had  given  his  judgment  thereon  it  was  not  allowable  to 
the  respondent,  by  resorting  to  a  different  tribunal,  to 
reopen  the  question  and  have  it  tried  a  second  time. 
The  rule  of  law  is  plainly  stated  by  De  Grey,  C.J.,  in 
delivering  the  opinion  of  the  judges  in  the  H.  of  L.  in 
The  Duchess  of  Kingston's  case,  namely,   "  that  the 
judgment  of  a  court  of  concurrent  jurisdiction  directly 
upon  the  point  is  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court."      Applying  that 
rule  to  the  present  case,  it  was  open  to  the  justices  to 
inquire  whether  the  County  Court  had  jurisdiction,  and 
whether  the  judge  had  determined  that  the  dischax^ 
of  the  respondent  was  rightful,  and  not  without  due 
cause ;  but  as  soon  as  they  had  ascertained  both  those 
facts  in  the  afiinnative,  they  were  bound  by  law  not  to 
allow  the  dispute  as  to  the  discharge  being  wrongful  to 
be  reopened,  and  to  treat  the  decision  of  the  County 
Court  as  conclusive  between  the  parties.     It  was  ui^d 
before  us  by  cotmsel  for  the  respondent  that  the  form  of 
the  claim  before  the  justices  was  different  from  that 
made  in  the  County  Court,  and  that  the  jurisdiction 
was  different ;  but  it  was  admitted,  and  indeed  could 
not  be  denied  successfully,  that  the  question  raised  by 
the  plaint  and  particulars  in  the  one  case  and  the  com- 
plaint on  oath  in  the  other  was  the  same,  namely, 
whether  the  discharge  of  the  respondent  was  without 
just  cause  ?     Varying  the  form  of  the  claim,  where 
the  claim  itself  is  the  same,  does  not  prevent  the  appli* 
cation  of  the  nile  of  law  to  which  reference  baa  been 
made.     As  an  illustration  of  thii  may  be  mentioned 
Slade's  case,  4  Rep.  94  b,  where  it  is  said,  "  that  a 
recovery  or  bar  in  assunymt  would  be  a  good  bar  in  an 
action  of  debt  brought  on  the  same  contract"      Other 
instances  of  the  like  kind  will  be  found  referred  to  in 
Com.  Dig.  tit  "  Action,"  K  3,  and  in  the  argument  and 
judgments  in  Buckland  v.  Johnson,  15  C.  B.  145; 
23  L.  J.  204,  C.  P.     Our  judgment  will  therefdie  be 
for  the  appellant.  Judgment  for  the  tqfpeBatU. 

Thursday,  Jan.  26. 

Clark  v.  Hague. 

Cruelly  to  animals — Cock-Jfghting — Aiding  or  eutist- 

ing  a/— 12  <f  13  Vict  c.  92,  s.  3. 
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Tke  12^13  Vic',  c.  92f  s.  3,  tnacts  tJiai  every  person 
v^o  »haU  ktep  or  use  or  act  in  tiie  managemeM  oj 
any  j^aee  far  the  purpose  of'Jiyhtiny  or  baiting  any 
btdL,  bear  J  badger^  dng^  cocky  or  ot/ter  animal,  shall 
be  liable  to  a  penalty  not  exceeding  5L/or  eveiy  day^ 
tfc     And  every  person  who   shtdl  in  any  tminner 
encomvge,  aid,  or  assist  at  thejighting  or  baiting  oj 
any  bull,  ^c,  cock,  or  other  animal  a;s  aforesaid,  shcUl 
forfeit  Olid  pay  a  penalty  not  exceeding  5Lfor  every 
stack  offence: 
Held,  thut  aiding  or  assisting  at  thejighting  or  baiting 
mnst  occur  at  a  place  kept  or  used  f>r  the  purpose, 
to  constitute  an  offence  under  the  above  section. 
Case  stated  under  20  &  21  Vict,  c  43. 
At  a  petty  sessions  in  and  for  the  division  of  Longli- 
borougfa,  in  the  county  of  Leicestir,  on  ttie  7th  April 
1859,  before  two  of  her  Maje^^ty's  ju»tices  of  the  peare 
ia  and  for  the  said  county,  an  inforniHtion  in  writing, 
preferrwi  by  Samnel  Hague,  of  Loughborough,  licensed 
victualler,  hereinafter  called  the  respondent,  under  sect. 
3  of  12  &  13  Vict,  c  92,  was  heard  and  determiued, 
in  which  information  it  was  alleged  that  the  appellant 
Clark,  on  the  2nd  March  then  last  past,  at  the  parish  of 
Loughborough,  did  encourage,  aid  and  assist  at  the  lighting 
i^  two  cocks  then  being  fought  in  a  certain  place  (to 
wit),   a  bowling-alley  there  in  the  occupation  of  the 
said  appellant,  then  kept  and  used  for  the  purpose  of 
fighting  cocks,  contrary  to  the  provisions  of  the  said 
ttatate,    intituled    '^An   Act   for   the   more   efiVctunI 
prevention  of  cruelty  to  animals.**     And  upon  such 
bearing  the  appellant  was  duly  convicted,  ^'  for  that  he 
the  saul  appellant,  on  the  said  2nd  day  of  March,  at  the 
pariah  of  Loughborough  aforesxdd,  did  encomiige,  uid 
and  anist  at  the  fighting  of  two  cocks  then  and  there 
bttng  fought,  contrary  to  the  provisions  of  the  said  Act, 
intituled  "  An  Act   for  the  more  effectual  prevention 
ni  cruelty  to  animals.**    And  the  said  appellant,  for 
his  said  offence,  was  adjudged  to  f  rfcit  and  pay  the 
sum  of  10«.  to  be  paid  und  applied  according  to  law, 
and  also  to  pay  to  the   said  respondent  the  sum  of 
lbs,  for  his  costs  in  that  behalf,  and  that  if  the  said 
Kveral  sums  should  not   be  paid  forthwith,  the  said 
appellant  should  be  imprisoned  in  the  House  of  Correc- 
tkiu  at  Leicester,  in  the  said  county,  for  the  space  of 
fourteen  days,  unless  the  said  several  sums  should  be 
sooner  paid. 

And  the  said  appellant  being  dissatisfied  with 
such  determination  upon  the  hearing  of  the  said 
information,  as  being  erroneous  in  point  of  law,  did, 
puisnant  to  sect  2  of  20  &  21  Vict.  c.  43,  apply 
in  writing,  within  three  days  after  the  said  determina- 
tion, to  the  said  justices  to  state  and  sign  a  case  setting 
forth  the  facts,  and  the  grounds  of  such  our  deter- 
mination as  aforesaid,  for  the  opinion  thereon  of 
theQ.  B. 

At  the  hearing  of  the  aforesaid  information  it  was 
proved  on  the  part  of  the  informant,  the  respondent  in 
this  appeal,  that  on  the  2nd  March,  at  a  bowling-alley 
belonging  to  the  appellant's  licensed  victualling  house 
at  Loughborough  aforesaid,  two  cocks  were  fought  by 
the  appellant  and  one  John  Taylor.  We  were  of 
opinion  on  the  evidence  produced  bcforo  us  that  the 
said  appellant  and  the  said  Jolm  Taylor  did  re-sort  to 
the  said  bowling-alley  with  the  intention  of  causing 
the  said  oocka  to  fight  together  there,  and  that  they 
did  encourage,  aid  and  assist  at  the  fighting  of  the 
ssad  two  cocks  at  the  said  place,  but  it  was  not  proved 
before  ns  that  in  any  other  instances  had  cocks  been 
fought  there. 

Upon  the  hearing  of  the  said  information  it  was  con- 
tended on  the  part  of  the  appellant  that  there  was  no 
offence  committed  within  the  intent  and  meaning  of 
the  3rd  section  of  the  12  &  13  Vict.  c.  92,  inasmuch 
as  the  said  section  only  applied  to  encouraging,  aiding, 
or  assisting  at  the  fighting  of  cocks  in  any  place  re- 
golarly  kept  or  used  for  that  purpose,  as  mentioned  in 


the  first  clause  of  the  said  section,  viz.,  a  place  so  kept 
or  used  for  the  pm'pose  of  fighting  any  cocks,  as  to 
subject  the  keepers  thereof  to  the  penalty  fixed  by  the 
said  section,  and  that  it  did  not  appear  that  the  said 
bowling-alley  was  a  place  »o  kept  or  used. 

We,  however,  were  of  opinion  that  i  he  words  "  every 
person  who  shall  in  any  manner  encourage,  aid,  or 
assist  at  the  fighting  or  b.'iitin<r  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid,  shall 
forfeit  and  pay  a  penalty  not  exceeding  .')/.,"  contained 
in  the  conducting  clause  of  the  said  3rd  section,  applied 
to  th«  encouraging,  aiding,  or  assisting  at  the  fighting 
of  cocks  in  any  place,  and  that  the  words  '*  as  aforesaid" 
meant  '*  other  animals  as  aforesaid,"  and  not,  as  was  con- 
tended by  the  appellant, 'Hhe  place  as  aforesaid,"  namely, 
a  place  kept  or  used  for  the  purpose  of  fightuig  any  bull, 
bear,  badger,  dog,  cock,  or  other  kind  of  animal,  as 
mentioned  in  the  first  clause  of  the  said  section  ;  and 
being  also  of  opinion  that  the  evidence  given  before  us 
brought  the  case  within  the  concluding  cUuse  of  the 
said  3rd  section,  we  convicted  the  said  appellant  oi 
encouraging,  aiding  and  absisting  at  the  fighting  of 
two  cocks  at  Loughborough,  con!>idering,  according  to 
our  construction  of  the  Act  as  above  stated,  that  the 
portion  of  the  information  whicli  alleged  that  they  were 
fought  in  a  place  kept  or  used  for  the  purpose  of 
fighting  cocks  was  not  a  material  allegation,  and  con- 
sequently might  be  treated  ;u>  irrtjlmant  matter. 

The  question  of  law  arising  on  the  above  statement 
is,  whether  it  is  an  offence  within  the  intent  and 
meaning  of  the  3rd  section  of  the  said  statute,  to  en- 
courage, aid,  or  assist  at  the  fighting  of  cocks  in  any 
place,  or  only  in  a  place  so  kept  or  used  for  the  purpose 
of  fighting  cocks  as  to  subject  the  keeper  thereof  to 
the  penalty  prescribed  in  the  first  clause  of  the  said 
section. 

Hayes,  Serjt.  for  the  appellant. — It  is  no  offence 
under  the  12  &  13  Vict.  c.  92,  s.  3,  to  fight  cocks, 
unless  in  a  place  kept  for  that  purpose.  The  object  of 
the  Legislature  was  to  put;  down  places  kept  for  bull- 
baiting  and  cock-fighting,  and  it  does  not  meet  the  case 
of  fighting  cocks  on  premises  not  kept  or  used  for  that 
purpose.  [Hill,  J. — If  a  person  in  his  own  poultry- 
yard  encouraged  two  cocks  to  fight,  would  he  be  within 
the  enactment  ?]  No.  Statutes  referred  to,  3  &  4 
Wm.  4,  c  19,  and  5  &  6  Will.  4,  c.  59. 
No  counsel  appeared  for  the  respondent. 

Cur.  adv,  vult. 
Blackburn,  J. — This  is  a  case  stated  under  the 
20  &  21  Vict.  c.  43,  for  our  opinion  on  a  question  of 
law,  stated  to  be,  whether  it  is  an  ofl*ence  within  the 
intent  and  meaning  of  the  3rd  section  of  the  12  &  13 
Vict.  c.  92,  to  encourage,  aid,  or  assist  at  the  fighting 
of  cocks  in  any  place,  or  only  in  a  place  so  kept  or  used 
for  the  purpose  of  fighting  cocks  as  to  subject  the 
keeper  thereof  to  the  penalty  prescribed  by  the  first 
clause  of  the  section.  The  3rd  section  enacts,  "  that 
every  person  who  shall  keep  or  use,  or  act  in 
the  management  of  any  place  for  the  purpose 
of  fighting  or  baiting  any  bull,  bear,  badger,  dog, 
cock,  or  other  kind  of  animal,  whether  of  domestic 
or  wild  nature,  or  shall  permit  or  sutler  any  place  to 
be  so  used,  shall  be  liable  to  a  penalty  not  exceeding 
5L  for  every  day  he  shall  so  keip,  or  iLse,  or  act  in  the 
manageiniMit  of  any  buch  place,  or  permit  or  sutler  any 
place  to  be  used  as  aforesaid,  provided  always  that 
every  person  who  shall  receive  money  for  the  admis- 
sion of  any  other  person  to  any  place  kept  or  used  for 
any  of  the  purposes  aforesaid  shall  be  deemed  to  be 
the  keeper  thereof."  So  far  the  meaning  of  the  Act 
is  plain;  it  creates  a  substantial  offence,  that  of  keep- 
ing or  using  a  phico  for  the  purpose  of  baitmg  animals. 
The  Act  f  roceeds  in  the  Siimc  section  :  '*  And  every 
person  who  shall  in  any  manner  encourage,  aid,  or 
assist  at  the  fighting  or  baiting  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  as  aforesaid,  shall 
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forfeit  and  psiy  a  penalty  not  exceeding  5/.  for  every 
such  oifence."'  The  Legislature  here  employs  words 
apt,  if  inte:.ded  to  describe  the  accessories  to  the 
oflfence  stated  previously  in  the  section,  but  not  apt  if 
intended  to  create  a  fresh  oRcnce.  It  cunnut  be 
supposed  that  the  L«'gislature  intended  thai 
those  who  were  the  principals  in  Rghtiiig  the 
animals  should  be  exempt  from  the  penalty  imposed 
on  those  who  encourage,  aid  and  assist  therein ;  and 
treating  it  in  this  way,  we  are  much  confirmed  by 
l<>oking  at  the  foimer  Act,  5  &  6  Will.  4,  c.  59,  s.  3, 
for  which  the  present  enactments  are  substituted,  and 
which  clearly  only  affected  those  who  frequented  such 
phices.  We  think,  therefore,  the  intention  of  the 
Legislature  was,  that  the  penalty  should  be  imposed  on 
thoiie  who  were  aiding  or  assisting  at  the  fighting  or 
baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  <ther 
animal  as  aforesaidi,*'  that  is,  "  at  any  place  so  kept  or 
used  for  any  of  the  purposes  aforesaid." 

Conviction  quashed, 

Saturday,  April  2L 

Groroe  D.  Wheeler  (appellant)  v.  The  Church- 
wardens AND  Overseers  of  Brimixoton 
(respondents). 

Appeal! — 20  if  21  VicL  c.  43 — ippeal  at  special  ses- 
sions against  an  afsessmeut  to  a  poor-rate — Non- 
application  of  the  statute. 

The  20  ^  21  Vict.  c.  43,  dots  not  apply  to  a  decision 
of  justices  at  a  special  sessions  for  hearing  appeals 
against  poor-rates  upon  an  appeal  against  an 
assessment. 

This  was  a  case  stated  under  the  provisions  of  the 
20  &  21  Vict.  c.  43. 

It  appeared  that  the  appellant  was  rated  to  the 
poor-rate  of  the  parish  of  Brimington,  Warwickshire, 
in  respect  of  his  occupation  of  the  appropriate 
tithe  rcntcharge  of  that  parish ;  and  at  a  special  ses- 
sions for  hearing  appeals  against  such  poor-rate  the 
appellant  appealed  and  claimed  several  dednctiona, 
some  of  which  were  allowed  and  others  disallowed, 
subject  to  the  opinion  of  this  court  upon  the  present 
case,  which  the  appellant  required  the  justices  to  state. 
The  question  stated  for  the  court  was  :  ^*  Is  the  appel- 
lant entitled  to  have  his  assessment  reduced  by  the 
amount  of  the  stipend  paid  by  him  to  a  curate  under 
the  circumstances  stated  hi  the  case,  or  by  any  other 
proportionate  part  of  such  stipend  ?*' 

Phipsonj  who  appeared  for  the  respondents,  took  a 
preliminaiy  oitjection  that  this  was  not  a  matter  in 
respect  of  which  a  case  could  be  stated  under  the 
20  &  21  Vict,  c  43,  s.  2,  for  that  the  justices  were 
sitting  in  special  sessions  under  the  6  &  7  Will.  4, 
c.  96,  s.  6,  to  hear  appeals  merely  against  inequality, 
unfairness,  or  incorrectness  in  valuation,  their  decision 
being  binding  and  condusive  on  the  parties,  un- 
less within  fourteen  days,  notice  of  appeal  to  the 
quarter  sessions  shall  bu  given ;  th:.t  if  it  Iiad  been 
deemed  desu*able  by  the  parties  to  have  a  case  stated  for 
the  opinion  of  this  court,  it  should  have  been  stated 
under  sect.  11  of  the  12  &  13  Vict.  c.  45,  whereby 
the  facts  would  have  been  stated  in  a  manner  more 
Kitisfactory  :  ( Walker  v.  The  Great  Western  Rail- 
way Company,  29  L.  J.  107,  M.  C.)  [Ckompton, 
J. — The  appeal  to  the  justices  in  special  sessions 
is  only  for  the  purpose  of  getting  the  amount 
properly  settled.  Hill,  J. — Why  will  not  the  parties 
agree  to  state  a  case  under  the  12  &  13  Vict,  c  45?] 
The  respondents  are  willing  to  do  so,  they  are  dis- 
satisfied by  the  way  in  which  it  is  at  present  stated ; 
under  the  12  &  13  Vict.  c.  45,  the  case  will  be 
mutually  settled  by  the  litigating  parties,  whilst  under  the 
20  &  21  Vict  c  43,  it  is  settled  by  the  justices  only. 
[CocKBURN,  CJ, — You  say  that  this  is  in  effect  an 
appeal  against  a  poor-rate,  and  that  they  cannot  get 


rid  of  the  assessment  except  by  an  appeal  to  the 
quarter  sessions  in  the  regahir  way.] 

F.  M.  White,  for  the  appellant,  contended  that  the 
words  of  sect.  2  of  the  20  &  2 1  Vict.  c.  43,  are  suffi- 
ciently large  to  include  this  case,  the  words  being 
"after  the  hearing  and  determination  ...  of 
any  information  or  complabt  .     .     either  party 

to  the  proceeding  ...  if  dissatisfied  with  the 
said  determination  as  being  erroneous  in  point  of  law," 
&c,  and  tliat  it  is  not  because  there  is  a  power  of 
appeal  to  the  quarter  sessions  that  a  case  may  not  be 
granted,  for  the  statute  contemplates  cases  where 
there  is  such  a  power,  for  the  14th  section  provides 
that  appellants  under  the  Act  shall  lose  their  right  of 
appeal  to  the  quarter  sessions.  [Blackburn,  J. — Is 
this  within  the  words  of  the  Act,  either  as  a  complaint 
or  an  information  ?]     It  is  a  complaint. 

CocKBURN,  C.J. — We  are  of  opinion  that  tlie 
statute  does  not  apply  to  such  a  case.  You  had  better 
assent  to  a  case  being  stated,  as  proposed  by  the  other 
side.  Appeal  dismtssed, 

HoRLEY  (appellant)  v,  Rogers  (respondent). 
Vagrant  Act,  5  Geo.  4,  c,  83 — Leaving  wife  charge- 
able to  the  parish — Apprehension  of  husband  wUA- 
out  a  warrant. 
By  sect.  Sofilieb  Geo.  4,  c,  83,  ^  Vagrant  Act^  every 
person  who  is  able  to  maintain  his  family  rrfusmg  or 
neglecting  to  do  so,  wh&'eby  they  become  chargeable  to 
the  parish,  is  to  be  deemed  an  idle  and  disorderly 
person ;  and,  by  sect,  6,  any  person  whatsoever  may 
apprehend  any  person  fuvnd  offending  against  the 
Act,  and  d  liver  him  to  any  constable  to  be^taleen 
before  some  justice  of  the  peace ;  and  in  case  any 
constable  shall  refuse  to  take  any  such  offender  into 
his  custody,  it  shall  be  denned  a  neglect  of  duty  m 
such  constable,  for  whic/i  he  may  be  punished  upon 
conviction. 
This  summary  power  of  apprehension  does  not  appfy 
to  the  case  of  a  man  who  is  charged  under  the  above 
section  with  luwing  neglected  to  support  his  family, 
whereby  they  have  become  chargeable  to  the  parish. 
Where,  therefore,  the  wife  of  A,  had  become  charge- 
able to  the  parish  under  circumstances,  as  it  was 
alleged,  that  bi'ought  him  within  the  meaning  of  an 
idle  and  disorderly  person  in  the  3rd  section  of 
the  above  A<^  and  ^e  rrUtving  of^o&r  having  met 
with  him,  gave  him  in  charge  to  a  constable,  who, 
however,  refused  to  ttihe  him  into  his  custody,  and  an 
information  having  ihereup  n  been  laid  against  him 
for  a  fteglect  qfchUy : 
Held,  that  the  constable  acted  correctly,  for  that  A.  was 
not  found  offending  within  the  meaning  of  the 
Act. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c.  43.  It  appeared  that  a  summons  had  been  taken 
out  before  Mr.  Combe,  one  of  the  metropolitan  police 
magistrates,  by  Horley  (the  appellant),  charging 
Rogers  (the  respondent),  who  is  one  of  the  metro- 
politan police  constables,  with  "  unlawfully  refusing  to 
take  into  his  custody  from  him,  the  said  Horley,  one 
James  Whistler,  who  was  found  by  him  offending 
against  the  Act  of  Parliament  made  and  passed  in  the 
5th  year  of  the  reign  of  his  late  Majesty  King  George 
the  4th,*'  entitled  **  An  Act  for  the  punishment  of  i(U6 
and  disorderly  persons,  and  rogues  and  vagabonds  in 
that  part  of  Great  Britain  called  England,"  and  was 
apprehended  for  so  doing  by  Horley.  The  only  witness 
examined  was  the  complainant,  who  stated  as  follows : 
— **  I  am  relieving  officer  of  Christchnrch  district,  in 
St  Saviour's  Union.  There  was  a  person  of  the  name 
of  Charlotte  Whistler  in  the  workhouse  receiving  relief. 
On  the  17  th  November  last  I  went,  from  information  I 
received,  to  a  house.  No.  121,  Waterloo-road.  I  found 
the  husband  of  the  woman  who  was  chargeable.  He 
was  removing  goods.    1  believe  he  was  residing  at 
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that  houn.  I  charged  him  with  neglecting  to  sapport 
hia  wife,  and  I  said  I  was  the  relieving  officer  of 
Chnstchorch.  He  said  she  was  quite  able  to  support 
henelf,  as  she  could  earn  ten  shillings  per  week,  and 
ahe  had  not  been  faithfuL  I  said  that  was  a 
question  that  must  be  settled  by  the  magis- 
tnUe.  I  aent  for  a  oonstable,  and  defendant  came 
and  I  told  the  constable  I  waa  relieying  officer  of  St. 
Savioai'a  Union;  that  Whistler^s  wife  was  chargeable, 
and  I  wished  him  to  convey  Whistler  to  the  police  court 
He  at  first  said  he  would.  Whistier  said  he  didnt 
aee  why  he  should  support  her — she  went  with  other 
nen.  The  constable  said  to  me,  "I  suppose  you 
bare  a  warrant.**  I  said  "  I  had  not,*'  and  he  said 
"  his  orders  wwe,  not  to  take  such  a  cha^e,'*  and  he 
zefnaed  to  take  the  man.  I  said,  **  You  observe  the 
man  is  removing  away,**  and  I  asked  the  man  for  his 
addresa,  and  the  man  reused  to  give  it  to  me.  I  have 
not  Been  the  man  since. 

Cross-examined. — I  had  not  taken  any  pains  to  ascer- 
tain before  I  aent  for  a  constable  whether  the  man  was 
aUa  to  support  his  wife.  I  did  not  know  the  constable. 
When  the  constable  refused  to  take  the  man  I  said,  *'  I 
ahall  take  your  number,  as  I  wbh  to  have  the  point 
settled.'*  Whistler  did  not  say  he  would  go  to  the 
atation.*' 

Bo-examined. — The  man  admitted  he  earned  15«. 
per  week,  in  the  presence  of  the  constable. 

The  magistrate  was  of  opinion  that  the  defendant  was 
not  bound  to  take  Whistler  into  custody,  inasmuch  as 
he»  Whistler,  was  not  found  offending  against  the  before- 
mentioned  statute,  and  he,  therefore,  dismissed  the  sum- 


By  sect.  3  of  the  5  Geo.  4,  c  83,  it  is  enacted, 
**  that  every  person  being  able  wholly  or  in  part  to 
maintain  himnlf  or  herself,  or  his  or  her  family,  by 
work  or  by  other  means,  and  wilfully  revising  or  neglect- 
ing so  to  do,  by  iHuch  refusal  or  neglect,  he  or  she,  or 
any  of  his  or  her  family,  whom  he  or  she  may  be  legally 
bonnd  to  maintain  shall  have  become  chargeable  to 
any  pariah,  township  or  place  .  .  .  shall  be  deemed 
an  idle  and  disorderly  person."  By  sect.  4  it  is  enacted 
thAt  every  person  running  away  and  leaving  his  wife, 
&&,  chaigeable,  or  whereby  she  may  become  charge- 
ahle,  shall  be  deemed  a  rogue  and  vagaliond. 

By  sect.  6  it  is  enacted  that  "  it  shall  be  lawftil  for 
any  person  whatsoever  to  apprehend  any  person  who 
ahaB  be  found  offSending  against  this  Act,  and  forth- 
with to  take  and  convey  him  or  her  before  some  justice 
ef  the  peace  to  be  dealt  with  in  such  manner  as  is 
herdubefore  directed,  or  to  deliver  him  or  her  to  any 
eonstahle  or  other  peace  officer  of  the  place  where  he 
or  ahe  shall  have  been  apprehended  to  be  so  taken  and 
conveyed  as  aforesaid ;  and  in  case  any  constable  or 
polioeoffioer  shall  refnse  or  wilfully  neglect  to  take  such 
offender  into  his  custody,  and  to  take  and  convey  him 
or  her  before  some  justice  of  the  peace,  or  shidl  not 
Dse  his  best  endeavours  to  apprehend  and  convey  before 
some  justice  of  the  peace  any  person  that  he  shall  find 
offending  against  tUs  Act,  it  shall  be  deemed  a  neglect 
of  duty  in  such  constable  or  other  peace  officer,  end  he 
shall  on  conviction  be  punished  in  such  manner  as  is 
hereinafter  directed.** 

Collier,  Q.C.  (C.  Smith  with  him)  appeared  for  the 
appellant,  and  contended  that  the  magistrate  was 
wroi^,  for  that  Whistler  was  found  committing  an 
oflBence  under  the  5  Qeo.  4,  c.  83,  and  ought  to  have 
been  a]^rehended  by  Bogers  the  constable. 

EOoj  for  the  respondent,  was  not  called  upon. 

CocKBUBN,  C.J. — It  is  perfectly  clear  that  the  con- 
stahlfi  was  not  justified  in  apprehending  Whistler  with- 
out a  warrant,  since  he  bad  committed  no  offence  in 
his  presence,  or  in  the  presence  of  the  party  wishing  to 
^ve  him  in  charge.  It  was  not  the  province  of  the 
constable  to  take  upon  himself  to  say  whether  or  not 
any  offence  bad  been  committed.  It  is  not  as  where 
[Mao.  C] 


some  ofifonce  under  the  Act  had  been  committed  under 
his  own  eye — ^in  such  a  case  he  may  apprehend  sum- 
marily ;  but  where,  as  in  this  case,  the  supposed  offence 
is  dependent  upon  a  variety  of  particulars,  upon  which 
he  could  only  be  informed  by  others,  and  which,  as  in 
this  case,  might  be  justified  upon  the  ground  of  the 
wife's  infidelity,  which  is  a  question  to  be  ascertamed 
elsewhere,  he  is  not  justified  in  interfering  in  this  sum- 
mary way. 
Crohpton,  Hill  and  Blackburn,  JJ.  concurred, 

Appeal  dismmed. 

The  Lutox  Board  op  Health  v.  Davis. 
Public  Health  Act — Asteesment  to  a  rate — En/orchff 

rate—  Case  atated  vnfer  20  if  21  VicL  c,  43. 
If  a  rate  be  good  tqwn  its  face^  the  Juttices  wtght  to 
wforce  it :  wUeM  in  the  cases,  first,  of  the  party 
assessed  wA  having  any  assessttble  property;    or, 
secondly,  somejormilities  not  having  been  compiled 
with. 
If  Aere,  ihenfire,  a  party  was  assessed  utider  theW 
^  12  Vict,  c.  63  {Public  Health  Act),  to  a  special 
district  rate,  and  not  having  appealed  against  it, 
he  too*  summoned  for  nonptyment,  fffheretq>on  he 
alleged  that  the  rate  was  bad,  inasmuch  as  it  was 
made  to  rqmy  expenses  to  which  it  was  not  appli- 
cable: 
Held,  thai  this  was  not  an  objection  to  which  the  jus- 
tices ought  to  have  gioen  effect ;  but  that,  the  rate  ^'ng 
good  upon  its  face  and  unappeaXed  against,  they 
ought  to  have  issued  their  warrant  to  levu  it. 
This  was  a  cose  stated  under  the  20  &  21  Vict. 
c43. 

It  appeared  that  the  Luton  board  of  health  having 
done  certun  paving  works  in  a  particular  district, 
in  order  to  pay  for  tiie  same  they  borrowed  money 
upon  the  spedal  district  rates,  under  the  powers  of 
sect.  107  of  the  11  &  12  Vict  c  63  (Public  Health 
Act).  They  afterwards  assessed  and  levied  a  special 
district  rate  for  the  purpose  of  repaying  the  money  so 
borrowed.  By  sect.  86  it  is  enacted  that  whenever 
any  expenses  are  incurred  by  the  local  board  in 
making,  enlarging,  altering,  arching  over,  covering,  or 
indonng  any  sewer,  vested  in  them  by  the  Act,  **  or 
in  or  about  any  othor  works,  matters  and  things  of  a 
permanent  nature,  and  executed  or  done  for  the  benefit 
of  any  district,  or  part  of  a  district,  the  said  local  board 
shall  make  and  }evy  in  respect  of  the  premises  situate 
in  the  district,  or  part  of  a  district,  for  the  benefit  of 
which  the  expenses  are  incurred  or  to  be  incurred,  a 
rate  or  rates,  to  be  called  special  district  rates,  of  such 
amount  as  vdll  be  sufficient  to  discharge  the  amount  of 
such  expenses  and  interest  thereon,  vnthin  such  period 
not  exceeding  thirty  years  as  the  said  local  board  shall 
in  each  case  determine.**  The  87th  section  provides 
for  the  making  of  **  general  district  rates  "  for  defray- 
ing such  expenses  as  are  not  otherwise  expressly  pro- 
vided for.  Sect.  135  gives  a  right  of  appeal  against 
any  rate ;  and  sect.  136  gives  the  sessions  a  power  to 
amend  any  rate,  and  provides  "  that,  notwithstanding 
the  quashing  of  any  rate  appealed  against,  all  moneys 
charjied  by  such  rate  shall,  if  the  couft  before  whom 
the  np,  e  (1  is  heard  think  fit  so  to  order,  be  levied  as 
if  no  appeal  had  been  made,  and  such  moneys  when 
paid  sh^Ul  be  taken  as  payment  on  account  of  the  next 
effective  rate  for  the  purposes  iu  respect  of  which  the 
quashed  rate  was  made.'* 

The  defendant  having  been  assessed  to  the  special 
district  rate,  and  not  ha\ing  paid  it,  or  appealed  agiunst 
it,  he  was  summoned  to  show  cause  why  the  rate  should 
not  be  paidf  and  upon  his  appearance  he  objected  that 
the  rate  was  invalid,  inasmuch  as  the  work  in  respect 
of  which  it  was  made  was  not  "of  a  permanent 
nature**  wrtbhi  the  meaitittgof  the  86th  section.  -  The 
justices,  being  in  doubt,  declined  to  issue  their  warrant 
T,  Jones  now  appeared  fur  the  defendant,  and  oon- 

K 


00 


MAGISTRATES'  CAS^S. 


Q.  B,] 


Beo.  v.  TuiB  Inhabitants  of  the  PaRLSIi  of  J-'verpooi* 


[Q.  B. 


tended  that  paving  was  not  a  work  of  a  permanent 
nature,  and  so  not  the  subject  of  a  special  district  rate, 
bat  should  be  paid  fur  by  a  general  district  rate ;  that 
it  is  a  condition  precedent  to  the  right  to  make  such  a 
i-ate  that  the  works  should  be  of  a  permanent  nature 
within  the  section.  [Cockburn,  G.J. — Is  it  now 
open  to  you  to  take  this  objection,  not  having  appealed? 
Ihe  case  of  Reg.  v.  The  Juatices  of  Kingston^  27 
L.  J.  1 19,  M.  C,  is  against  yon.]  The  justices  had  no 
jurisdiction  to  enforce  a  bad  rate. 

TayleTy  for  the  board  of  health,  and 

Malcome^  for  the  justices,  were  not  called  on. 

GocKBUKX,  C.J. — ^The  justices  had  no  other  course 
open  to  them  than  to  issue  their  warrant  for  the 
recovery  of  the  rate.  The  argument  of  Mr.  Jones  may 
or  may  not  have  been  correct  as  to  the  rate  itself,  but 
upon  that  it  is  quite  unnecessary  to  pronounce  an 
opinion.  If  the  work  was  of  a  pennanent  nature, 
then  the  rate  in  point  of  law  and  form  is  good.  Now, 
before  the  justices  there  was  nothing  to  show  that  the 
rate  was  not  good.  But  Mr.  Jones  says  that  it  was 
proposed  to  show  that  the  works  were  not  of  a  per- 
manent nature.  But  if  this  were  so,  it  would  hnvc 
been  a  good  ground  of  appeal,  and  then,  if  he  had 
succeeded,  the  136th  section  may  have  been  resorted  to, 
whereby  the  sums  ciillected  under  the  rate  may  have 
been  carried  on  to  the  next  rate ;  but  by  the  present 
proceeding  this  beneficial  enactment  is  superseded.  The 
objection  was  ground  of  appeal,  and  allowing  the 
appeal  to  be  made  to  this  court  in  this  way  would  be 
very  inconvenient.  The  justices  ought  to  have  issued 
their  warrant. 

Grompton,  J. — It  is  very  important  to  adhere  to 
t  he  rule  that,  where  a  rate  is  good  upon  its  face,  the 
justices  should  enforce  it.  There  are  two  exceptions 
only,  as  I  believe,  to  this — first,  where  the  party  assessed 
has  no  assessable  property  in  the  locality ;  and,  se- 
condly, where  certain  forms  and  ceremonies  have  not 
been  complied  with-  The  justices  at  petty  sessions  are 
not  a  conit  of  appeal  against  the  validity  of  the  rate. 

HiLr>,  J. — I  am  of  tiie  same  opmion.  As  there  was 
no  appeal  against  the  rate,  and  it  was  correct  in  form, 
the  justices  ought  to  have  enforced  It. 

Judgment^  thai  the  justices  do  issue  t/ietr  varranLia) 

Rbg.  V,  Tub  Inhabitants  of  tub  Parish  of 

LlVBRPOOL. 

Poor-law — Order  of  maintenance  of  a  lunaHc — Ser- 
vice and  direction  of—  Wrong  directum — A  mendment 
by  the  sessions— 16  tf-  17  Vict,  c  97,  »«.  113-116. 

%  a  local  Act  qfthe  5  (|  6  Vict.  c.  88,  entitled  ^' An 
Act  for  the  administration  of  the  laws  relating  to 
tlte  pnor  m  the  parish  of  Liverpool,"  the  church- 
wardens and  overseers  of  the  poor  of  the  parish^ 
tftget/ier  with  ticenty-one  persons  to  be  elected,  are 
constituted  a  select  vestry,  and  are  to  **  be  deemed  to 
be  a  board  of  guardians  for  the  relief  and  mcuiag^ 
mmt  of  the  poor."  An  order  of  adjuc^cation  of 
settlement,  and  for  the  expenses  of  maintenance,  was 
made  with  reference  to  a  lunatic  pauper,  and  was 
directed,  "  To  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  township,  or  place  of  Liverpool,  in 
the  county  of  Lancaster."  Against  this  the  church- 
wardens and  overseers  appealed,  and  at  tite  sessions 

(a)  ThiA  is  an  tmpoi*tint  case,  for  It  helps  to  relieve 
Justices  from  some  of  ilie  dlfflculty  in  wliich  they  And  them- 
selves when  An  objection  ts  taken  to  the  v«lidltY  of  a  rate. 
Clearly,  they  should  not  enforce  the  payment  of  an  invalid 
rate.  Bnt  are  they  lint  to  determine  its  validity  or  other- 
wise? The  Q.  B.  says  "Na"  All  that  thu  Jantioes  have  to 
do  ia  to  see  that  the  rate  is  ifood  upon  the  face  of  it^  and  If 
so,  to  enforce  it.  Tn  this  case  it  was  objected  that  the  rate 
was  btfd,  inasmuch  as  It  was  made  to  pay  past  ezpensea 
That  was  not  a  qae»tion  for  the  JuAtioea  then  to  decide.  The 
rate  wa^  not  Informal,  and  there  was  no  appeal  ajrainst  it, 
and  therefore  thejoatlees  should  have  Issued  their  warrant 
to  levy  it  The  rule  is  equally  applicable  to  chnreli-rates 
and  alt  other  rates. 


objet^ed  thai  the  order  was  wrongly  direeted,  tohere- 
upon,  upon  the  application  of  the  respondents,  the 
sessions  amended  ihe  order,  by  striking  out  the  direc- 
tion at  it  then  stood,  and  substituting  ^'  To  the  guar- 
dians of  the  poor  of  the  said  parish  of  Liverpool:  " 
Held,frst,  that  the  order,  as  it  originally  stood,  vhmm 
miiUrecled;    secondly,  that  tlie  justices    had    no 
authority  to  make  the  tanendmenL 
This  was  a  case  stated  by  the  quarter  srasions  of  the 
North  Riding  of  Yorkshire  upon  an  appeal  against  an 
order  adjudicating  the  settlement  of  a  lunatic  pauper, 
and  ordering  the  overseers  of  the  poor  of  the  parish  of 
Liverpool  (his  parish  of  settlement)  to  pay  certain  siunB 
of  money  for  his  maintenance,  &c     Upon  the  hearing 
the  order  was  confirmed,  subject  to  the  present  case. 

It  appeared  that,  by  a  local  Act,  passed  in  the  5  & 
6  Vict  c.  88,  entitled,  "  An  Act  for  the  administra- 
don  of  the  laws  relating  to  the  poor  in  the  parish  of 
Liverpool,  in  the  county  of  Lancaster,"  the  church- 
wardens and  overseers  of  the  parish,  with  twenty-ono 
persons  to  be  elected,  are  constituted  a  select  vestry  by 
sect.  1,  and  **shall  be  deemed  to  be  a  board  of  guar- 
dians fur  the  relief  and  management  of  the  poor." 

The  order  of  adjudication  was  thus  directed :  *'  To 
the  guardians  of  the  York  Union  and  the  overseers  of 
the  p(x>r  of  the  township  of  Glifbon,  in  the  North 
Riding  of  Yorkshire ;  and  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish,  township,  or  place 
of  Liverpool,  in  the  county  of  Lancaster." 

By  sect.  1 13  of  the  16  &  17  Tict.  c  97  (Lunatic 
Asylums  Act),  it  is  enacted,  that  *'  if  upon  the  trial  of 
any  appeal  against  any  such  order,  or  upon  the  return 
to  a  writ  of  certiorari,  any  objection  be  made  on 
account  of  any  omission  or  mistake  in  the  drawing  up 
of  such  order,  and  it  be  shown  to  the  satisfaction 
of  the  court  that  sufficient  grounds  were  in  proof  before 
the  justices  making  such  order  to  have  anthorised  the 
drawing  up  thereof  free  from  the  said  omission  or 
mistake,  it  shall  be  lawful  for  the  court,  upon  such 
terms  as  to  payment  of  costs  as  it  shall  think  fit,  to 
amend  such  order,  and  to  give  judgment  as  if  no  such 
omission  or  mistake  had  existed."  By  sect.  116  it  is 
enacted,  that  *Hhe  decision  of  the  court  upon  the 
hearing  of  any  appeal  against  any  such  order  .... 
upon  the  amending  or  refusing  to  amend  the  order  as 
aforesaid  .  .  .  shall  be  fintl,  and  shall  not  be  liable  to 
be  reviewed  in  any  court  by  means  of  a  writ  of  oer^ 
tiorari,  or  mandatnus,  or  otherwise." 

One  of  the  grounds  of  appeal  took  the  objection  thai 
the  order  was  made  upon  the  wrong  parties,  for  that  it 
should  have  been  directed  to  the  select  vestiy  of  the 
pariah  of  Liverpool  under  the  local  Act,  and  not  to  the 
churchwardens  and  overseers. 

At  the  trial  this  objection  was  insisted  upon  by  the 
appellants.  The  sesaons  overruled  the  objection,  sub- 
ject to  the  opinion  of  this  court.  The  respondents 
then  applied  to  the  sessions  to  amend  the  said  order 
under  the  provisions  of  secL  113,  in  case  it  should  be 
necessary,  by  inserting  in  the  said  order  instead  of  the 
words,  **  The  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Liverpool,"  the  words,  "  The  guar- 
dians of  the  poor  of  the  said  parish  of  LiverpooL*' 
This  was  objected  to  by  the  appellants.  The  sessions, 
however,  made  the  amendment,  subject  likewise  to  the 
opinion  of  this  court  as  to  whether  they  had  the  power 
to  make  any  such  am<ftidment. 

Price  and  A.  W.  Simpson  appeared  for  the  respon- 
dent!«,  and  contended,  first,  that  the  order  was  properly 
directed,  for  that  the  churchwardens  and  overseers  of 
the  parish  of  Liverpool  were  by  the  local  Act  a  portion 
of  the  select  vestry.  [Gkompton,  J. — ^That  objection 
was  clearly  a  good  one,  and  I  think  you  very  properly 
applied  for  an  amendment.  You  must  address  your- 
self to  that.]  Secondly,  this  error  was  not  only  amend- 
able upder  the  Lunacy  Act,  but  under  tlie  old  law : 
{Rex  V.  Amlwch,  4  B.  &  G.  757  ;  H.  v.  Bingley,  4 
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Q.  B.]    Kkowi«E8  v.  Dickinson — Eat  parte  The  latr  Gu  urciiwakdbns,  &g.  of  Flettom.     [Q.  B. 


B.  &  Ad.  567 ;  Regy.  HeWngle^,  28  L.  J.  167,  M.C. ; 
Ay.  T,  Heaiam,  28  L.  J.  181,  M.C  )  [Hill,  J.— You 
oo^t  to  hftre  shown  that  the  party  dtod  is  the  proper 
fMutj,  bat  that  is  not  so  here.]  It  is  the  same  locality 
that  is  affected.  Thirdly,  hut  however  this  may  be, 
the  deciaon  of  the  sessions  by  virtue  of  sect.  116  b 
final,  and  not  liable  to  be  reviewed  by  any  oonrt. 
[Crojipton,  J. — ^That  is  where  you  amend  the  old 
Older.  Here  yon  make  a  new  order  on  other  people. 
It  is  not  a  mistake  or  onussion,  but  the  order  is  wrong 
to  substance.  Yon  are  snbstitating  one  body  for 
another.]  If  the  jurtioes  i^  petty  sessions  had  had 
the  local  Act  before  them,  they  would  have  made  the 
order  free  from  the  mistake ;  there  would  have  been 
soffiaeat  gnrands  in  proof  before  them  to  have  enabled 
tbem  to  have  made  a  correct  order. 

Fiekermg,  Q.C.,  fur  the  appellants,  was  not  called 
npoo. 

Gbomftox,  J.  (a) — ^The  first  point  b  ({nite  clear, 
that  the  order  was  made  upon  the  ¥nrong  parties. 
There  were  several  bodies  in  the  parbh,  and  the  order 
was  made  on  the  wrong  one.  There  was  no  veiy  great 
hardship  npon  the  respondents,  for  when  they  were 
informed  <^  the  error,  it  was  very  easy  for  them  to  have 
abandoned  the  order  and  have  procured  a  fresh  one. 
Bat  they  gp  to  the  sessions,  and  there  they  ask  to 
amend.  Now  it  seems  to  me  that  this  is  making  a 
new  order  on  different  parties,  and  b  not  within  the 
meaning  of  the  Act.  I  do  not  see  where  we  are  to 
«tf*p  if  new  parties  may  be  made  in  this  way  of  per- 
sons who  are  not  before  the  court.  This  is  not  an 
omission  or  mistake  within  the  Act.  My  notion  is, 
that  thu  Act  does  not  go  so  far  as  to  authorise  the 
jostioes  to  make  a  fresh  order  against  other  parties. 
Thb  was  not  a  mistake,  for  the  order  was  in  fact 
directed  to  the  parties  intended.  I  think  the  quarter 
sesaioQa  could  not  make  such  an  amendment  with  refe- 
rence to  parties  not  beforo  the  coiu't. 

Blackburn,  J. — The  order  is  clearly  bad.  The 
97th  section  points  out  upon  whom  the  order  should 
be  made.  Thb  order  should  have  been  made  upon 
the  gaardians  under  the  local  Act,  ant  I  not  upon  the 
churchwardens  and  overseers.  If  the  select  \'eetry 
had  been  the  biidy  actually  served  with  the  order,  but 
mianamed,  that  may  have  been  different. 

Order  of  sestioru  quashed,  (b) 

Kvowuss  (appellant)  v.  Dickinson  (respondent) 
Coal  Mine*  tntpeetion  Act—\%  ^  19  VicL  c  108— 

Coneiant  ventUation — Meaning  of  ^Conviction, 
T^fte  18  ^  19    Vict,  c   108  {Coal  Mines  Insiyectum) 
dirtcte  that  certain  rules  shaU  he  observed  m  every 
crtal  mine,  rule  1  being  that  "  an  adequate  amount 
of  ventilation  shall  be  constantlg  produced  at  all 
collieries  to  dilute  and  render  harmless  noxious 
gases  lo  such  an  extent  as  that  the  wortitig  places  of 
the  pits  and  levels  of  such  wUi/cries  shall j  under  or- 
tUntiry  circumstancesj  be  in  a  ft  siaiefor  wurking  :*' 
and  Sect,  1 1  imposes  a  penalty  for  a  brtach  of  the 
rules  whiUt  any  mine  is  being  worked: 
Held,  that  the  mine  is  still  being  loorked  tcithin  the 
meaning  of  the  Act  on  a  Sunday^  although  nothing 
is  being  dLrtte  there,  emd  that  it  is  a  breath  of  the 
rule  to  diseontimte  the  ventilation  on  that  day. 
This  was  a  caM  stated  under  the  20  &  21  Vict. 
c.  4S,  upon  a  conviction  under  sects.  4  and  11  of 
the   18  &  19  Vict,  c   108  (Coal  Mines  Inspection 
Act),  for  not  adequately  ventilating  a  coal-mine. 
4 

(ff)  Cockbnra,  C.J.  and  Hill,  J.  had  left  the  conn. 

[by  I'be  poirer  of  the  •ese'toiisi  to  amend  ia,  tiierefbre,  not 
indi'liiiltr.  Strict'>y  it  in  onlv  t>  do  what  the  word  means  In 
its  oommon  u;fe:  The  Court  may  amend  wn  order ;  bat  not 
m^ke'a  n«wone;  and  certainly  to  clianKO  tho  parties  to 
viiom  the  order  ii  dliccttrd  la  not  to  core  a  defect  In  an 
order,  but  to  m.ilce  a  new  one;  on  diffcient  piriica.  This  dia- 
Unction  will  be  oiully  n:iuttmbvred  uud  luudiiy  a)  plied  in 
prtK^eck 


It  appeared  that,  upon  the  discontinuance  of  work 
on  the  Saturday  afternoon,  the  ventilation  was  discon- 
tinued and  remained  so  during  the  Sunday  and  until 
the  engineer  and  oUiers  were  sent  down  early  on  Monday 
morning  to  prepare  the  mine  for  the  colliers,  when,  in 
consequence  of  the  accumulation  of  foul  air,  an  ex- 
plosion took  place  and  personal  injury  was  sustained. 

By  sect.  4  of  the  18  &  19  Vict,  c  108,  the  follow* 
ing  rule  b  directed  to  be  observed:  **An  adequate 
amoimt  of  ventilotion  shall  be  constantly  produced  at 
all  collieries  to  dilute  and  render  harmless  noxious 
gsises,  to  such  an  extent  as  that  the  working  places  of 
the  pits  and  levels  of  audi  collieries  shall,  under  ordi- 
nary circumstances,  be  in  a  fit  state  for  working." 
Sect.  1 1  imposes  a  penalty  for  the  breach  of  the  rules 
in  any  mine  that  b  being  worked. 

Manisty,  Q.G.  for  the  appellant,  contended  that  the 
words  in  the  rule,  '*  an  adequate  amount  of  ventilation 
shall  be  constantly  pniduced,"  must  mean  to  apply  to 
such  time  only  as  the  pit  b  being  worked,  and  will  not 
include,  as  in  the  present  case,  the  Sunday,  when  the 
pit  b  not  being  worked. 

Wel^y^  for  the  respondent,  was  not  called  on. 

The  Court  were  of  opinion  that  the  pit  mtist  be 
considered  at  work  for  the  purposes  of  the  Act  even 
during  the  necessary  intervals  of  night  and  Sunday, 
and  that  it  could  only  be  considereti  as  not  being 
worked  when  the  use  of  the  pit  for  working  purposes 
is  discontinued.  Coneiction  affirmtd. 

Monday,  April  23. 
Ez  parte  The  late  Churchwardens  and 
Overseers  op  Fletton. 
Costs — Appeal — Poor-rate — Sew  officers, 
A  poor-rate  imm  appealed  against,  the  rate  having 
been  made  by  churchwardens  and  orerseers  who  had 
gtrtie  out  of  office.     The  new  officers  did  not  defend 
the  rate,  and  the  sessions  quashed  it,  ordering  the 
respondents  to  pay  full  costs.     No  effort  was  made 
to  enforce  payment  qfthe  costs  Ull  the  day  on  which 
these  officers  quitted  office,  and  they  had  not  paid 
them  previously : 
Held,  that  these  officers  could  not  apply  to  set  aside  the 
order  qf  sessions,  on  the  gnmnd  Oiat  they  appre- 
hended the  appellants  might  seek  to  make  them  indi' 
vidualfy  liable  for  the  costs.' 
Held,  tUso,  that  the  orders  were  good, 

Fieltl,  on  behalf  of .  Core,  Marriott  and  another, 
moved  to  set  aside  an  order  of  quarter  sessions  of 
April  4,  1859,  and  an  order  of  Crompton  J.,  of  12th 
March  1860,  under  12  &  13  Vict  c  45,  s.  18,  for 
the  purpose  of  enforcing  the  order  of  sessions  It 
appeared  that  on  the  22nd  Sept.  1858  a  poor-rate 
had  been  assessed  upon  the  Eastern  Cotmties  liail#ay 
Company's  station,  agunst  which  they  appealed.  At 
the  quarter  sessions  held  in  Jan.  1859,  the  tiverseer^ 
not  being  ready  to  try  the  appeal,  got  it  adjourned 
till  the  4th  of  April,  and  the  court  ordered 
them  to  pay  full  costs  occasioned  by  the  adjourn- 
ment. On  the  26th  March,  finding  that  they 
could  not  maintain  the  rate,  they  gave  notice  to 
the  company  that  they  should  not  defend  it.  On 
the  29th  March,  Core,  .Marriott  and  otherii  were  ap- 
pointed churchwardens  and  overseers;  and  at  the  ses- 
sions on  the  4th  April,  as  no  one  appeared  to  sup- 
port the  rate,  the  sessions  quashed  it  and  made  an 
order  that  the  respondents  should  pay  the  company  full 
costs.  These  costs  were  afterwards  taxed,  and  also 
the  costs  of  the  adjournment,  and  amounted  to 
125L  Ss.  4d,;  and  the  order  of  sessions  of  April  4, 
when  drawn  up,  specified  125^1  35.  4d.  as  the  amount 
of  costs  ordered  to  be  paid.  In  Deoemb^T  a  formal 
demand  of  payment  of  these  costs  was  made  on  the 
new  overseers,  but  no  attempt  was  made  to  force  pay- 
ment till  the  12th  March  last,  a  few  days  before  the 
overseers  went  out  of  ofiico,   when  Crompton,   J.'s 
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Q.   B.]        H0HN8BY  AKD  ANOTHBR  9.  ThS  VeSTBY  OF  THB  FAbXBH  OF  ST.  LUKlSy  ChXLSSA.        [Q.   B. 


order  was  made  to  bring  the  order  of  senions 
into  this  court  to  be  enforced  Bj  the  11  &  12 
Vict.  c.  91,  a.  1,  it  is  enacted,  tiiat  if  overseers 
contract  debts  on  account  of  the  parish  within  three 
months  of  the  termination  of  their  year  of  office, 
their  immediate  successors  shall  discharge  the 
same.  And  sect.  2  enacts,  that  bills  of  costs  fbr  legal 
proceedings  on  account  of  the  parish  shall  be  payable 
out  of  the  poor-rates  within  the  space  of  one  year  next 
following  the  termination  of  the  proceedings,  but  not 
afterwards,  unless  the  Poor-law  Commissioners  shall  so 
order.  Here  the  appellants  made  no  demand  of  payment 
until  December  last,  and  they  ought  to  have  been  more 
prompt.  Besides,  the  order  of  the  4th  April  improperly 
includes  the  costs  of  the  adjournment  ordered  at  the 
preceding  January  sessions.  [Hill,  J. — No;  the 
order  of  the  4th  April  is  for  full  costs  of  the  appellants, 
and  includes  the  interlocutoxy  costs  of  January,  which 
are  the  same  as  costs  in  the  cause.]  Here  it  is  diffi> 
cult  to  see  how  the  parish  can  be  made  to  pay  these 
oosts,  as  a  retrospective  rate  would  be  necessary,  and 
the  individuals  who  went  out  of  office  in  March  1860, 
fearing  that  the  railw^  company  are  going  to  proceed 
against  them  personally,  desire  to  have  these  ordeis 
quashed,  which' it  is  submitted  are  bod.  Cases  cited: 
H,  v.  Hydt,  21  L.  J.  184,  M.  C. ;  R,  v.  HeUier,  lb.  3 ; 
and  Ueg,  v.  lluntUy^  3  £.  &  B.  [By  the  Court. — 
There  the  objections  Nppeared  on  the  face  of  the  orders, 
and  were  therefore  open,  although  the  orders  could 
not  be  brotight  up  by  oertiorari.'\ 

CocKBURN,  C.J. — I  am  of  opinion  that  no  rule 
should  be  granted.  The  facts  are  these : — ^A  poor-rate 
was  made  and  appealed  against  by  the  railway  com- 
pany, and  while  the  appeal  was  pending  a  change  tooic 
place  in  the  churchwardens  and  overseers,  and  the  phr- 
ties  applying  for  this  rule  tiien  came  into  office.  After 
they  came  into  office  the  appeal  was  detennined  and 
disposed  of,  and  costs  awarded  to  the  appellants.  The 
appeal  being  directed  against  tlie  parish  by  the  general 
name  of  the  churchwardens  and  overseers,  and  the  order 
of  sessions  aiid  also  the  order  of  Crompton,  J.  being  in 
the  same  forqi,  tliey  might  be  treated  as  operating 
against  whcnnspev^  might  be  the  parish  officers  for  the 
tune  being  It  appears  that  there  might  be  a  diffi> 
culty  in  enforcing  the  orders  against  the  present  officers, 
because  they  would  have  to  make  a  retrospective  rate 
to  provide  the  ueoessaiy  funds  ;  but  to  say  that  it 
could  not  be  enforced  against  the  existing  officers 
because  they  took  no  part  in  the  appeal,  would  lead  to 
so  much  inconvenience  that  it  cotild  not  be  maintained 
for  a  moment.  The  present  applicants  knew  of  the 
orders  b«ring  made,  and  they  allowed  them  to  stand 
without  bringmg  them  up  by  otriiaruri  within  six 
montlis,  the  period  allowed  for  doing  so.  Application 
was  made  to  them  for  payment,  and  they  allowed  the 
time  for  making  a  rate  for  that  purpose  to  expire; 
and  they  have  thereby  put  the  appellants  in  this  posi- 
tion, that  there  is  no  party  agiiinst.  whom  they  can  sue 
for  payment.  I  therefore  think  we  ought  not  to  grant 
them  this  rule. 

Crompton,  J. — The  order  made  by  me  at  cham- 
bers was  ex  pai'te,  and  the  parties  are  now  in  the  same 
state  as  if  they  had  come  to  oppose  that  order.  The 
real  question  is,  whether  that  order  ought  to  hare 
been  made.  Except  in  one  point  of  view,  the  pariah 
could  not  stir  a  step  without  getting  rid  of  the  order 
of  sessions.  For  the  piupose  of  this  application,  we 
must  assume  that  the  order  of  sessions  was  rightly 
made ;  but  still,  if  it  is  bad  on  the  face  of  it,  or  the 
appellants  have  been  guilty  of  laches  in  enforcing  it, 
this  court  would  not  interfere  to  enforce  it.  It  appears 
that  the  order  of  sesduns  is  right  in  itself,  because  the 
churchwardens  and  overseers  were  the  proper  parties 
before  tlie  court  We  cannot  go  into  any  question 
about  the  taxation  of  the  costs,  whether  they  uie right 
or  not  in  point  of  amount.  We  must  now  treiU  tins  an 


a  good  order  of  sessions,  and  not  impeached  by  eer- 
tkrari  or  want  of  jurisdiction.  If  the  appellants  had 
stayed  their  hands  upon  it  until  the  last  day,  when  the 
churchwardens  and  overseers  were  going  out  of  office, 
this  might  have  been  a  grievance  ^  but  it  rather  seems 
that  the  laches  are  not  on  the  side  of  the  appellants, 
but  of  these  parties,  for  when  the  order  is  made  they 
do  not  pay,  aad  then  it  became  necessary  to  make  an 
application  to  them  for  payment  before  they  went  out 
of  office.     I  see,  therefore,  no  ground  for  this  rule. 

HiLi^  J. —  I  am  of  the  same  opinion.    1  wish  to  be 
undcntood   as  not  expressing  any  opinion    that  the 
railway  company  will  be  able  to  have  any  effective  exe- 
cution under  the  ordw  in  question.     It  appears  that  in 
Jan.  1859  the  hearing  of  the  appeal  was  adjourned  to 
the  following  quarter  sessions,  on  payment  of  full  eoats 
by  the  churdiwardens  and  overseers,  and  that  in  March 
1859  the  individuals  on  whose  behalf  the  present  appli- 
cation is  made  came  into  office,  and  the  appeal  then 
came  on  and  was  determined,  and  judgment  given  in 
favour  of  the  appellants,  with  full  costs  to  be  paid  by 
the  respondents;  that  is,  by  the  churchwardens  and 
overseers  in  their  official  capacity,  and  not  as  indivi- 
duals.   The  railway  company  take  no  steps  to  onftroe 
the  order  until  the  December  following,  when  they  serve 
it  on  the  individtials  now  moving,  and  nothing  farther 
is  done  until  the  12th  March  1860,  when  the  order  of 
Crompton,  J.  was  obtained,  on  a  demand  of  payment, 
and  rafusal  by  parties  who  have  gone  ovt  of  office. 
This   application    is    to    set    aside     the    orders    of 
quarter  sessions  and  Crompton,  J. ;  but  the  order  of 
quarter  sessions  b  a  perfectly  valid  order,  and  even  if 
there  are  any  objections  to  it  ttUra  what  appear  on 
the  face  of  it,  this  court  cannot  go  into  them  now ;  and 
the  order  of  Crompton,  J.  is  also  a  good  order ;  there- 
fore this  application  cannot  be  granted.    The  judgment 
of  the  quarter  sessions  is  not  against  these  parties  qud 
individuals,  but  as  officers  of  the  parish.    lif  the  rail- 
way company  seeks  to  enforce  the  orders  against  them 
as  individuals,  this  court  may  possibly  say  that  they 
should  have  acted  more  promptiy. 

Blackburn,  J. — I  am  of  the  same  opinion.  I 
confine  my  judgment  to  the  same  point  as  my  brother 
HilL  I  consider  these  orders  unobjectionable.  Mr. 
Field  said  that  the  last  order  fur  costs  was  partiymade 
up  of  interlocutory  costs ;  but  that  is  an  objection  to 
the  taxation,  into  which  we  cannot  now  enter.  If  this 
order  is  sought  to  be  enforced  against  the  wrong  per- 
sons, they  must  apply  at  the  proper  time.  As  thu  is 
an  application  to  set  aside  the  ordeis,  it  cannot  be 
granted.  RuU  r^fuard. 

Tueadoif,  April  24. 
Hornsbt  and  another  v.  Tub  Vbstrt  of  tiib 
Parish  of  St.  Luke,  Chelsea. 
Caniraet  to  water  tireeU,  j*c. — Construction, 
Plaintifi  covenanted  with  d^endanU  to  furmeh  and 
eupply,  when  required  to  to  do  bif  drfendanU*  sur- 
veyor, konee^  kametty  earts  and  abk-bodied  men,  ai 
certain  ratee^Jrom  25(A  March  1858  to  25(A  JUarek 
1859.    JDqfeadants  covenanted  with  pUiintiJk  thai 
they  the  pkaniffs  oba&ving  their  covenant,  de/en- 
dantt  wotdd  pay  monthly  to  plamtifft  the  turn  due  in 
accordance  wUh  the  taid  ralee  jfor  the  worhe  eo 
ordered  and  done.     The  contract  then  contained 
provision*  that  m  case  plaintifi  did  not  tupply  men, 
horses,  <|c.,  the  eitrveyor,  <(f  the  defendasUs  might 
hire  if  other  parties  the  nwmher  qf  m^js  and  horses 
not  so  supplied,  or,\f  he  should  disapprove  of  any 
of  the  men,  horses,  (fc.,  he  might  <Hiniu  them  at  * 
o»ce,  without  notice,  and  provide  other  men,  horses, 
i/c.,  ar.d  charge  the  expense  incurred  thertby  to 
plaintiffs,  which  should  be  deductedfrom  any  mon^s 
dtte  or  to  become  due  to  them.    And  if  the  watering 
tc(u  not  well  and  sufficiently  done,  the  said  swrveycr 
might  dtitniss  wry  of  the  men  and  horse*  and  hire 
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otken,  and  the  §aid  plamtifs  shouldpag  on  demand 
Ike  OMte  tkertof  to  drfendanU,  Plaintiffs  then 
agreed  mot  to  <usifpi  or  underlet  (he  eontraety  and 
that,  if  iheif  did  not  in  all  things  well  and  tndy 
perform  the  several  matters  therein  contained,  or  if 
tkejf  should  bteome  bankrupt  or  insolcent,  it  should 
be  lawful  for  the  defendants  <U  any  time,  on  gitfir^ 
three  days^  notice,  to  declare  the  agreement  nuli 
imdvoid: 
Held,  that  the  contract  contained  an  implied  covenant 
4m  the  part  of  the  defendants  to  employ  the  plaintiffs 
and  no  others  for  the  performance  of  Oie  works 
therein  referred  to  during  the  spedfied  time. 
This  was  an  action  brought  by  Thomas  William 
Horasbj  and  Charles  Hornsby  against  the  Testiy  of  the 
parish  of  St.  LnkOi  Chelsea,  for  breach  of  contract. 
The  declaration  stated  that  by  articles  of  agreement 
doly  signed  and  sealed,  after  reciting  that  the  plaintifis 
had  propoced  to  the  defendants  to  snpply  men,  horses 
and  carta,  if  the  case  should  be  so,  for  the  purpose  of 
watering  or  cleansing  the  caniage-ways  of,  and  for  the 
cartage  of  materials  to,  the  roads,  streets  and  places 
within  the  said  parish,  for  the  time  and  upon  the  terms 
and  conditions  thereinafter  mentioned;  and  that  the 
defendants  had  accepted  such  proposal,  and  that 
James  Hunter  Tuck  and  James  Hornsby  had  consented 
to  become  sureties  for  the  plaintifTs  fur  the  due  perform- 
ance by  them  of  the  several  matters  and  things  therein- 
after by  them  agreed  to  be  done  and  performed ;  it  was 
witneased  and  agreed,  and  the  pkuntiffs,  for  themselyes, 
thor  heirs,  executors  and  administrators,  did  thereby 
ooTcnant  and  agree  with  the  defendants  that  they  the 
plaintiffa,  their  executors  and  administrators,  should 
and  would  furnish  and  supply,  when  required  so  to  do 
by  the  snrreyor  of  the  defendants  for  the  time  being 
under  his  hand,  good  and  well-conditioned  horses,  carts 
and  men,  upon  the  terms  therein  set  out,  from  the  25th 
March  1858  to  and  including  the  25th  March  1859 ; 
and  the  defendants  did  thereby  covenant  and  agree 
with  and  to  the  plaintiffs,  their  executors  and  adminis- 
traton,  that  they  the  piaintifis,  their  executors  and 
admioistratora,  duly  executing  and  performing  all  and 
every  the  articles,  covenants,  agreements  and  things  on 
their  parts  to  be  observed,  done  and  performed  ac- 
cording to  the  true  intent  and  meaning  of  the  said 
agrsement,  they  the  defendants  would  pay  monthly  to 
the  plaintiiSa,  their  executors  or  administrators,  the  sum 
mhach  might  be  due  in  accordance  with  the  thereinbefore - 
meotkned  rates  for  the  said  watering  and  scavengering 
and  cartage  so  ordered  and  done  as  aforesaid,  and  that 
in  case  the  pUuntiffs,  their  executors  or  adnunistrators, 
should  not  supply  the  number  of  men  and  horses,  or 
men,  horses  and  carts,  as  the  case  might  be,  at  the 
time  and  of  the  description  in  the  said  agreement 
agreed  to  be  anpplied  with  the  necessary  harness  and  tackle, 
it  should  be  lawful  for  the  siureyor  of  the  defendants  to 
liife  of  other  parties  the  number  of  men  and  horses,  or 
men,  horses  and  carts,  as  the  case  might  be,  not  so  sup- 
plied by  the  plaintiffs,  their  executors  or  administrators, 
or  if  the  said  surveyor  should  disapprove  of  any  of  the 
men,  horses  and  carts  so  supplied  by  the  plaintiffs, 
ibmr  executors  or  administrators,  he  should  be  at 
liberty  to  dismiss  the  same  at  once,  without  being 
obliged  to  give  notice  to  the  plaintiffs,  their  execntf'rs 
or  administrators^,  and  provide  other  men,  horses  and 
carta,  and  charge  the  expense  incurred  thereby  to  the 
plamtiffa,  thxar  executors  or  administrators,  which 
should  be  deducted  from  any  moneys  then  due  orthere- 
afler  to  become  due  to  the  plaintiffs  under  the  said 
contract  or  agreement,  and  that  in  case  the  plaintiffs, 
their  executors  or  administrators,. should  u^e  any  of  the 
water-carts  belonging  to,  the  defendants  in  watering 
the  roads  of  any  other  parish,  or  for  any  other  purpose 
than  watering  the  roads  of  the  said  parish  of  St.  Luk?, 
Chelsea,  the  plaintiffs,  their  executors  or  administra- 
tors, should  forfeit  the  sum  of  5^  of  lawful  British 


money  for  every  cart  so  used,  and  for  every  occasion  on 
which  the  same  should  be  so  used,  such  sum  or  sums  to 
be  deducted  from  the  contract  moneys  of  the  plaintiffs, 
their  executors  or  administrators,  in  manner  aforeswd, 
and  that  if  the  watering  of  the  said  carriage-ways,  or 
any  part  thereof,  should  not  be  well  and  sufficiently 
done,  in  manner  and  within  the  times  of  the  ssld  agree- 
ment mentioned  for  that  purpose,  it  should  be  lawful 
for  the  said  surveyor,  from  time  to  time,  forthwith  to 
^miss  all  or  any  of  the  men  and  horses,  as  the  case 
might  be,  of  the  plaintifis,  their  executors  or  adminis- 
trators, and  hire  other  horses  and  men  to  perform  the 
watering  left  undone,  or  insufficientiy  or  ineffectually 
done,  or  not  done  in  manner  and  at  or  within 
the  times  mentioned  in  the  said  agreement  for  the 
doing  thereof,  and  that  the  plaintiffs,  their  executors  and 
adnunistrators,  should  pay  on  demand  the  full  amount 
of  the  costs  and  expenses  thereby  to  be  incurred,  imto 
the  defendants  or  their  surveyor;  if  any  complaint 
should  be  made  at  any  meeting  of  the  said  vestry,  of 
any  misconduct,  neglect  or  default  of  the  plaint^h, 
their  executors  or  administrators,  in  the  performance 
of  the  said  contract  or  agreement,  they  should  and 
would  forfeit  and  pay  to  the  defendLants  such  sum  not 
exceeding  5/.  of  lawful  British  money,  as  in  the  judg- 
ment of  tiie  defendants  should  seem  reasonable,  and 
which  the  defendants  should  accordingly  order  for 
every  such  misconduct,  neglect  or  default,  which  sum 
or  sums,  as  all  expenses  to  be  incurred  for  watering 
left  undone  or  insufficientiy  done,  or  not  done  in  man- 
ner and  at  the  times  aforesaid,  should  and  might  be 
deducted  and  retained  out  of  the  moneys  that  might 
then  be  due,  or  thereafter  become  payable  to  the  plidn- 
tiffs,  their  executors  or  administrators,  in  pursuance  of 
the  said  agreement  or  otherwise;  and  that,  if  any 
water-carts  or  pumps  belonging  to  the  defendants 
should  be  damaged  by  the  misconduct  or  negligence  of 
any  of  the  men,  or  by  the  unfitness  of  any  of  the  horses 
supplied  by  the  pliuntifis,  their  executors  or  admi- 
nistrators, such  damage  might  also  be  deducted  and 
retained  out  of  any  moneys  due  or  to  become  due  to 
the  plaintiffi^  their  executors  or  administrators  as 
aforesaid;  and  that  the  plaintiffs,  their  executors  or 
administrators,  should  not  assign  or  underlet  the  pro- 
viding of  men  and  horses,  or  of  men,  carts  and  horses, 
as  the  case  might  be,  under  or  m  pursuance  of  the  said 
agreement',  and  that  if  the  plaintiffs, their  executors  or 
administrators,  should  do  so,  or  should  not  in  all  thinga 
well  and  truly  perform  the  several  matters  and  thinga 
in  the  said  agreement  contained,  on  their  parts  to  be- 
done  and  performed,  or  if  tiie  plaintiffs  should  become 
bankrupt  or  publicly  insolvent,  it  should  be  lawful  for 
the  defendants  at  any  time  thereafter,  on  giving  three 
days*  notice  to  the  plaintiffii,  their  executors  or  adminis- 
trators, to  declare  the  said  agreement  and  every  matter 
and  thing  therein  contained  null  and  void ;  and  that 
the  plaintiffs  had  by  the  sud  agreement,  and  did  thereby 
bind  themselves,  their  heirs,  executors  and  admini- 
strators, jointly  and  severally  to  the  defendants,  for  the 
due  and  lull  performance  by  the  plaintiffs,  their  execu- 
tors or  administrators,  of  all  and  singular  the  covenants 
and  agreements  in  the  said  agreements  contained  on 
their  parts  to  be  performed,  fulfilled  and  kept  according 
to  the  true  intent  and  meaning  therein  expressed,  in 
the  sum  of  100/.  of  lawful  Briti^  money,  to  be  paid  to 
the  defendants.  Second  breach; — and  the  plaintiffs 
further  say,  that  during  the  period  of  the  said  contract 
they  were  ready  and  willing  to  provide  and  supply  cer- 
tain men,  hones  and  carts,  which  were  necessary  and 
required  for  watering  and  cleansing  the  carriage-ways 
and  for  the  cartage  of  materials  mentioned  in  the  said 
contract  in  that  behalf  during  the  period  of  the  said 
contract,  and  which  by  their  contract  they  were  bound 
to  have  ready,  whereof  the  defendants  always  had 
notice;  but  the  defendants  wholly  neglected  and  re- 
ftised  to  employ  the  plaintiffs  to  do  the  said  watering 
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and  deansing  the  said  ways,  or  to  carry  the  said  mor- 
terials,  and  wrongfully  employed  others  to  do  so  daring 
the  period  of  the  said  contract.  And  the  plaintiffs 
farther  say,  that  after  making  the  said  deed,  and  after 
the  25th  March  1858,  and  before  the  25th  Ma'ch 
1859,  the  defendants  wrongfully  put  an  end  to  the  said 
agreement,  and  treated  and  declared  the  same  to  be 
as  null  and  void,  although  the  plaintiffs  had  not, 
nor  had  either  of  them,  become  bankrupt  or  publicly 
insolvent,  without  giving  the  plaintiffs  three  days*  or 
any  notice  of  their  intentiou  to  do  so,  &c. 

Demurrer  and  joinder  in  demurrer. 

The  cause  had  been  tried,  and  a  verdict  fur  the 
plaintiffs  returned,  since  which  the  defoidants  had  ob> 
tained  a  rule  nisi  for  a  new  trial.  The  rule  and  de- 
murrer came  on  for  argument  together. 

Lusk,  Q.C.  (^Keane  with  him),  for  the  defendants, 
contended  that  they  did  not  covenant  to  employ  the 
plaintiffs  to  do  such  cartage,  &c  as  might  be  neces- 
sary and  required,  but  only  to  pay  them  after  certain 
rate3  if  the  case  should  be  so  that  the  drfendants  did 
employ  them  *,  that  the  defendants  only  covenanted  to 
pay  for  what  should  be  ordered  and  done,  and  not  that 
something  should  be  ordered  and  done  to  be  paid  for ; 
that  the  proposal  of  the  plaintiffs  must  be  taken  to  be 
one  for  doing  such  cartage,  &c.  as  and  when  the 
surv^or  should,  by  writing  under  his  hand,  order  of 
them,  and  that  the  defendants  accepted  a  proposal  in 
those  terms  and  no  other ;  that  the  contract  is  not  one 
for  the  watering,  &c  of  the  parish  of  Chelsea,  but  for 
supplying  so  many  horses,  or  so  many  men  and  horses, 
or  so  many  men,  horses  and  carts  as  might  be  ordered 
in  writing  by  an  officer  of  the  defendants,  and  for  such 
length  of  time  only  as  he  might  fix  beforehand ;  that 
the  contract  is  not  that  the  plaintiffs  should  ailways 
have  men  and  carts  ready  provided,  but  that  they 
should  provide  on  requisition,  that  b  on  reasonable 
notice,  and  tliat  the  terms  of  the  contract  show  that 
such  notice  exceeds  three  days;  that  on  the  true  con- 
struction of  the  deed  the  defendants  are  Bt  liberty  not 
to  order  cartage,  &c  of  the  plaintiffs,  or  to  revoke  and 
annul  an  order  employing  them  on  giving  three  days* 
notice  in  certun  cases :  (iS'm/A  v.  The  Mayor  of  Har- 
widi,  26  L.  J.  257,  C.  B. ;  Pilkington  r.  SeoU,  15  M. 
&  W.  657 ;  Emmena  v.  Elderton,  4  H.  of  L.  Ca!>. 
024;  Aspden  v.  Austin,  5  Q.  B  Rep.  671  ;  Dunn  v. 
tSiiyfes,  lb.  685,  were  cited.) 

Geo.  Francis  (^Mwray  with  him\  for  the  plHintiffs, 
contcmled  that  the  defendants  did  covenant  with  the 
plaintiffs  to  employ  them,  and  not  to  employ  others  to 
do  tlic  work  mentioned  in  the  second  breach ;  that 
such  a  covenant  was  to  be  implied  from  the  defendants' 
aooeptmce  of  the  plaintiffs*  proposal  from  the  power 
res«r\'cd  to  them  to  employ  others  in  the  plauititfs' 
default,  and  to  put  an  end  to  the  agreement ;  that 
the  effect  of  the  deed  is,  that  the  plaintiffs  shall  do  all 
the  watering,  &c.,  requhred  in  the  parish  during  the 
period  mentioned  in  the  agreement,  and  the  defendants, 
by  not  employhig  them  and  emp'oying  others,  pre- 
vented them  from  performing  the  contract.  The  con- 
tract is  only  for  work  done,  and  the  defendants  would 
not  be  bound  under  the  contract  to  pay  for  work 
ordered  but  not  executed,  since  the  order  might  be  re- 
scinded.    [They  were  stopped  by  the  conrt] 

CocKBURK,  C.J. — I  think  Mr.  Francis  has  hit  the 
right  nail  on  tlie  head.  I  think  there  was  an  implied 
covenant  on  the  part  of  the  defendants  to  employ 
the  plaintiffs  and  not  others.  Much  of  this  contract 
would  be  unnecessary  and  superfluous  if  it  had  been 
contemplated  to  put  an  end  to  it  at  any  time.  It 
caiihot  be  supposed  that  one  side  intended  only  to  be 
bound  without  an  equivalent  binding  on  the  other. 
The  court  will  not  by  implication  draw  a  conclusion 
which  does  not  arise ;  but  whenever  you  can  see  an 
intention  of  the  parties  that  an  implication  should  be 
4r}iwn,  we  are  then  to  draw  such  ipaplication  as  may 


fairly  arise.  Then  to  apply  that  rule  to  the  present  case : 
defendants  might,  as  and  when  they  pleased,  cease  to 
employ  plaintiffs  on  giving  them  three  days*  notice. 
That  clearly  shows  that  the  contract  meant  something 
more  than  to  bind  the  plaintiffs  to  find  men,  horses  and 
carts,  Hud  leave  it  open  to  the  defendants  to  employ 
them  or  not  as  they  pleased.  The  defendants,  by  em- 
ploying other  parties,  have  not  performed  their  con- 
tract, and  the  plaintiffs  are  entitled  to  judgment. 

Grompton,  J. — I  am  of  the  same  opinion.       We 
must  first  see  what  is  within  the  four  comers  of  the 
contract.     Mr.  Lush  says  there  are  no  express  words 
to  bind  the  defendants;  but  let  us  see:  the  plaintiffs  are 
to  furnish  and  supply,  when  required  so  to  do  by  the  sur- 
veyor of  the  said  vestry  for  the  time  bemg  tmder  his 
hand,  good  and 'well-seasoned  horses  and  scavengers'  and 
other  carts,   and  able-bodied 'men,   at  certain  prices 
therein  mentioned  ;  then  there  are  stringent  covenants 
on  the  part  of  the  plaintiffs  to  do  the  work,  and  the 
defendants  covenant  to  pay  plaintiffs  monthly  during  the 
continuance  of  the  contract     It  was  clearly  contem- 
plated then,  it  seems  to  me,  that  both  parties  should  be 
equally  bound ;  and  further  it  b  strong  evidence  that 
we  find  that,  if  the  horses  supplied  were  not  sufficient 
and  the  defendants  were  dissatisfied  with  the  men, 
they  might  employ  others ;   that  I  think  is  conduaive. 
I  think  it  means  that  the  defendants  may  in  such 
case  employ  other  persons  and  charge  the  cost  to  the 
plaintiffs.  But  besides,  there  is  an  express  power,  if  the 
wurk  is  not  properly  done,  to  set  the  contract  aside  on 
three  days*  notice ;  that  would  not  be  necessaxy  if  the 
defendants*  construction  is  right.    By  saying  parties 
could  do  certain  things  in  certain  events,  it  is  saying 
they  cannot  do  them  in  ceitain  other  events.     I  think, 
therefore,  our  judgment  should  be  for  the  plaintifis. 
Judgment  for  jdainiifft  on  demurrer — Rule  for 
new  trial  dtscharged. 


Wednesday y  April  25. 
FoLUT  (appellant)  v,  Kourzow  (respondent). 
Ba$tardy — AJUicUion  order — Cuntreutl  by  mother   to 
receive  money  tn  satisfaction  —  Right  of  child — 
7^8  VtcL  c.  101. 
A  putative  father,  before  the  motliers  af/p^fing  for  an 
affiliation  order  under  7^8   Vict.  c.  101,  con- 
traded  Vfiih  the  mother  tu  pay  her  bs.  per  week  for 
the  support  of  the  child,  and  paid  two  years*  amount 
in  advtmoe,  and  oftertonrds  contracted  with  her  to 
pay,  and  did  pay  her  lOL  to  release  him  from  oil 
future  payments : 
IJeld,  no  bar  to  the  mother's  afterwards  applying  fitr, 
and  the  magistrate's  maJang,  an  affiliation  order 
under  7^8  Vict.  c.  101  ; 
UeUl,  also,  thai  the  magistrate  was  bound  to  consider 
such  cofUract  along  with  all  the  other  circumstancee 
to  guide  hin  discretion  in  adfudicatii^. 
This  was  an  application  made  by  the  said  Susannah 
Koetzow  for  an  oi^er  under  the  7  &  8  Vict.  c.  101,  to 
compel  the  said  George  FoUit  to  maintain  a  certain  bas-< 
tard  child,  of  which  the  said  Susannah  Koetzow  had  been 
delivered  on  the  24th  Jan.  1856.  and  of  which  child 
the  said  G.  Follit  was  alleged  by  her  to  be  the  putative 
father. 

Upon  the  bearing  of  a  summons  issued  by  me  on  the 
28th  May  1859,  calling  upon  the  said  G.  Follit  to  show 
cause  why  he  should  not  be  adjudged  the  putative 
father  of  such  child,  the  complainant  S.  Koetzow  swore 
that  he  was  the  father  of  such  child,  and  that  the 
defendant  had  made  payments  to  her  for  the  mainte- 
nance of  such  child  within  twelve  months  of  its  birth, 
which  facts  were  admitted  by  the  said  defendant ;  and 
I  thereupon  made  the  usual  order  to  pay  25.  6dL  per 
week  for  the  maintenance  of  such  diild. 

The  defendant's  attorney  then  contended  that  the 
defendant  was  not  liable  to  maintain  such  bastard 
child, and thatno  order  could  bemade fortho  maintenance 
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ofrachehnd.for  the  reason  that  the  said  defendant  had 
preriooslj  to  the  23rd  OcL  last  past,  contracted  to  pay 
to  the  said  complainant  the  sum  of  5s.  per  week  for  the 
sopport  of  the  said  child,  which  contract  he  alleged  he 
had  performed  up  to  the  23rd  Oct  last  past,  and  paid 
her  in  advance  suffidrat  to  maintain  the  said  child  for 
two  yean  then  to  oome,  and  also  that  the  said  defen- 
dant had  on  such  last-mentioned  day  paid  to  the  said 
complainant  the  further  sum  of  102^,  in  consideration  of 
which  the  said  complainant  had,  as  he  stated,  agreed  to 
nJease  the  said  defendant  from  all  future  payments  in 
respect  of  the  said  child.  And  I  thereupon  stated  my 
opbion  to  lie,  that  such  contract  was  void  as  against 
paUic  policy,  and  I  oould  not  entertain  it ;  but  I  pro- 
initfd  to  consider  the  point,  and  give  judgment  on  the 
14th  Jane  last  past. 

On  the  said  14th  June  last  past  the  defendant's 
attorney  again  appeared  before  me  and  urged  that, 
even  if  such  contract  was  not  binding  between  the 
parties,  yet  I  could  exercise  my  own  discretion  in  the 
nutter,  inasmuch  as  the  Act  of  Parliament  required 
me  to  decide  "  after  considering  all  the  circumstances 
of  the  case,"  and  that  I  might  he  influenced  by  the 
iact  that  the  father  had  paid  more  than  double  what  I 
had  power  to  order  for  the  next  four  or  five  years. 
Being  of  opinion  that  I  had  no  discretion  in  the  matter, 
u  the  defendant  was  proved  to  be  the  father  of  the 
•aid  child,  I  refused  to  alter  my  determination.  I  felt 
strengthened  in  that  determination  by  it  seeming  to 
me  dear  that  all  the  clauses  relating  to  bastards  in  the 
7  &  8  Vict.  c.  lol,  have  but  one  object,  namely,  the 
maintenance  and  protection  of  the  child ;  and  therefore 
this  contract  to  pay,  or  having  paid,  a  smn  of  money 
to  the  mother,  which  may  be  expended  or  lost  long 
before  the  child  reaches  the  age  when  the  weekly 
payments  mider  a  magistrate's  order  cease,  is  of  no 
sTsiL  The  mother  is  only  the  guardian  of  the  child, 
and,  under  circumstances,  another  guardian  may  be 
appointed.  It  seemed  to  me  that  the  child  and  the 
parish  to  which  it  might  become  chargeable  ought  to 
be  my  first  consideration,  and  that  the  payment  of  a 
ram  of  money  to  the  mother  was  no  answer  to  my 
aasuning  jurisdiction.    I  therefore  made  the  order. 

The  question  for  the  opinion  of  the  court  is,  had  I 
any  discretion  under  the  Ac  t  of  Parliament  to  en- 
tertain the  said  contract  attempted  to  be  set  up  by 
the  said  defiendant,  as  aforesaid,  the  paternity  of  the 
said  child  having  been  proved  to  my  satisfaction. 

P.  Bingham. 

Police-court,  Marlborough-street,  8th  Nov.  1859. 

Coleridge  for  the  respondent.— This  contract  is  con- 
ceded to  be  valid,  and  not  void  on  the  ground  of  beinx 
against  public  policy:  {Pope  y.  /So/e,  7  Bing.  477.) 
Yet,  though  a  valid  contract,  it  is  no  bar  to  the  magis- 
trate proceeding  to  make  an  order  on  the  putative 
father  under  the  7  &  8  Vict.  c.  101 :  {Middleham  v. 
BeUarigf  1  M.  &  S.  310.  [Cockburn,  C.J. — It  is 
pot  that,  although  under  the  old  law  the  pariah  officers 
might  intervene,  yet,  since  the  7  &  8  Vict  c  101,  it  is 
entirely  optional  with  the  mother  to  institute  pniceed- 
iogs ;  and  that  this  is  a  right  given  to  her  for  her  own 
protection.]  The  application  to  n  magistrate  for  an 
order  under  7  &  8  Vict,  c  101,  might  posdbly  deprive 
her  of  her  rights  under  the  contract ;  but  it  does  not 
preclude  her  from  applying  to  the  magistrate  :  {Ci^ow- 
hunt  v.  Laverock,  8  £x.  209 ;  Jermtngs  v.  Brown,  9  M. 
&  W.  496.)  llie  mother  cannot  effectually  release  the 
putative  father  from  the  statutory  obligation.  The  main- 
tennnoe  of  the  child  is  spedtically  referred  to  by  the 
LcgisUture :  (sects.  5, 7,  8.)  No  doul>t  the  magistrate 
may  take  the  agreement  into  his  consideration,  and  see 
whether  the  bargain  is  an  improvident  one  or  a  fair 
one.  [CocKBURN,  C.J.— Suppose,  after  an  crder  is 
made  for  payment  of  a  weekly  sum,  the  mother  tiJces  a 
lump  in  satisfaction,  or,  in  other  words,  discounts  the 
weekly  paymentSn^and  afterwards  becomes  lunatic,  or 


dies,  then  it  is  clear  from  sect  5  that  the  parish  officers 
might  intervene  for  the  maintenance  of  the  child.] 
Vrs.  The  policy  of  the  sttitute  is  to  protect  the  parish 
and  to  provide  for  the  maintenance  of  the  child. 
[Hill,  J.—  The  statute  oontem;  lates  only  one  species 
of  contract,  via.,  the  mother  s  marrying  another  man, 
as  putting  an  end  to  the  liability  of  the  putative 
father.] 

Parrg,  Serjt  (Gibbms  with  him).-— By  the  4  &  5 
Will.  4,  c.  76,  s.  71,  the  burden  of  maintaining  a 
bastard  child  is  entirely  thrown  on  the  mother ;  and 
the  7  &  8  Vict  c.  101,  imposes  the  liability  of  the 
putative  father  to  this  order  for  the  relief  of  the  mother 
only,  and  it  is  declared  thnt  relief  to  the  child  shall  be 
deemed  in  law  relief  to  the  mother.  The  obligation  of 
the  father  to  this  liability  is  a  civil  one,  and  he  is  ad- 
missible therefore  as  a  witness  on  his  own  behalf. 
Therefore,  on  the  maxim  quilibet  poteet  renunciare 
f'ltri  pro  ee  mtrodueto.  the  mother  is  competent  to  make 
a  contract  to  release  the  putative  father  from  the  obli- 
gation. [Blackburn,  J.  — If  this  is  the  mother's 
right,  and  the  weekly  payments  are  to  be  her  money, 
why,  under  cect  5,  should  they  cease  to  be  made  to  her 
when  she  is  in  prison  ?]  It  is  only  when  the  mother 
is  under  legal  incapacity  that  the  parish  officers  can 
interfere ;  but  now  the  mother  is  making  the  applica- 
tion, and  the  question  is,  how  is  her  right  afiected  ? 
Until  an  order  is  made,  the  mother  is  the  mistress  of 
the  whole  transaction,  and  cannot  be  compelled  to  ap- 
ply, and  if  after  an  order  she  deserts  her  child,  the 
money  does  not  cease  to  be  payable  to  her. 

CocKBURN,  C.J. — As  re^uds  the  main  question,  I 
am  of  opinion  that  what  took  place  between  the  mother 
and  the  putative  fathenwas  not  sufficient  to  oust  the 
magistrate  of  his  jurisdiction  to  make  the  order  under 
the  7  &  8  Vict  &  101,  s.  3.     The  statutable  right 
given  to  the  mother  to  apply  for  the  order,  and  to  the 
magbtrate  to  make  it,  is  of  a  peculiar  character.    No 
doubt  it  is  entirely  in  the  choice  and  discretion  of  the 
mother  to  apply  for  the  order,  and  if  she  does  not 
choose  to  apply,  neither  the  parish  officers  nor  any 
other  person  can  compel  her  to  do  so.    At  first  sight  it 
would  seem  to  be  a  personal  right  for  her  own  benefit, 
but  when  the  object  of  the  Le^ature  and  the  lan- 
guage of  the  statute  are  looked  at,  that  view  cannot 
prevail.     The  intention  of  the  Legislature  was,  that 
when  once  the  application  has  been   made  and  the 
order  obtained,  the  weekly  payment  is  to  be  not  merely 
for  the  relief  of  the  mother,  but  the  mam  object  was  to 
be  the  maintenance  of  the  child.     The  first  section  of 
the  statute  speaks  of  it  as  an  order  for  the  maintenance 
of  the  bastard  child,  showing  that  something  was  in- 
tended beyond  the  mere  relief  of  the  mother.     The 
magistrate  held  that  the  agreement  between  the  mother 
and  the  putative  father  was  void ;  but  ho  was  going  too 
far  in  determining  that,  for  the  qnestion  now  to  be  de* 
cided  is,  whether  the  agreement  takes  from  the  magis- 
trate  his  discretionary  power,    *^  having  regard  to  all 
the  droumstanoes  of  the  case,"   to    nuke   an  order 
on  the  putative  father.     Now,  looking  at   the  policy 
of  the  statute,  I  do  not  think  thttt  a  bargain  of  this 
sort  between  the  mother  of  a  bastard  child  and  the 
putative  father   ousts  the  magistrate  of  his    discre- 
tionary power  to  make  an  order.     If  by  such  an  agree- 
ment  before  making  an  application  the  mother  can 
oust  the  jurisdiction  of  the  magistrate,  she  may  also 
by  such  an  agreement  annul  the  effect  of  such  an  order 
after  it  has  been  made.     I  am,  however,  of  opinion 
that  she  cannot  do  so,  and  under  all  the  circumstances 
I  think  the  case  should  go  back  to  the  magistrate  to 
exercise  his  disrretionary  power,  taking  this  very  ma- 
terial agreement  into  his  consideration  along  with  the 
other  facts  to  guide  him. 

Crompton,  J. — I  am  of  the  same  opinion.  First, 
was  this  agreement  a  bar  to  the  magistrate's  proceeding 
to  moke  an  order  on  the  putative  frithcr  ?  and  secondly, 
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hod  the  magistrate  a  discretion  to  consider  this 
Ngreeoient  in  making  the  order?  There  are  no  words 
in  the  statute  that  meet  a  case  like  this.  The 
magistrate  is  to  look  at  all  the  circnmstMiiccs  of  the 
case.  The  order  ia  to  be  for  weekly  pavmcnts  bv  the 
putative  father.  Ho  is  to  consider  whether  w  arrange- 
ment of  this  kind  would  not  defeat  that  The  case  is 
put  on  the  maadm  qmlibet  poiett  renundare  juri  pro 
se  introdudo^  and  it  was  urged  that  this  was  given  as 
relief  to  the  mother,  and  she  might  release  iL  Bnt  is 
this  a  mere  right  of  the  mother,  and  is  it  not  also  for 
the  benefit  of  the  child  ?  The  words  of  the  statute 
are  for  the  support  and  maintenance  of  the  child,  and 
sect.  7  shows  that  this  is  clearly  not  the  right  of  the 
mother  merely,  for  after  the  mother's  death  or  inca- 
pacity, as  enacted,  the  payment  is  to  be  enforced  by 
the  board  of  guardians,  and  mode  to  some  person  ap- 
pointed by  the  justices.  The  object  of  the  statute,  then, 
might  be  defused  if  the  mother,  for  an  insofficient,  or 
what  perhaps  is  worse,  a  lump  sum,  might  contract 
with  the  putative  father  to  oust  the  discretion  of  the 
magistrate  under  the  statute.  I  therefore  think  that 
this  agreement  was  no  bar  to  the  magistrate's  pro- 
ceeding, and  that  the  case  must  go  back  to  him. 

Hill,  J. — It  is  admitted  that  the  agreement  by 
which  the  mother  agreed  to  take  upon  hersrlf  the 
maintenance  of  the  child,  and  to  forbear  to  apply  for  an 
order  on  the  putative  father,  is  a  good  agreement, 
but  the  question  is,  whether  it  takes  away  the  power  of 
the  magistrate  to  make  an  order  on  him.  It  is  neces- 
siry  to  see  what  power  the  magibtrate  has  for  this 
purpose.  He  has  a  power,  first,  absolutely  and  without 
any  discretion  to  adjudicate  the  man  to  be  the  puta- 
tive father ;  and  secondly,  to  make  an  order,  if  he  sees 
fit,  having  regard  to  all  the  circumstances  of  the  case, 
on  the  putative  father  for  the  payment  to  the  mother 
of  a  sum  of  money  weekly,  &e.  The  statute  treats  it 
as  a  matter  entirely  for  the  discretion  of  the  magis- 
trate under  all  the  circumstances.  Therefore,  the 
utmost  such  an  agreement  as  this  can  come  to  is,  that  it 
is  to  be  treated  as  a  strong  fact  for  the  consideration  of 
the  magistrate  in  adju^cating  as  to  making  an  order. 
I  think  that  there  has  been  a  miscarriage  in  this  ease, 
and  that  the  agreement  is  a  valid  one,  and  that  the 
magistrate  ought  to  have  taken  it  into  his  discretion 
and  exerdsed  his  discretion  upon  all  the  drcnmstances 
as  to  making  an  order. 

Blackbuuh,  J. — I  am  of  the  same  opinion.  There 
is  no  enactment  that  the  mother  may  release  or  bar 
her  rig^t  to  apply  for  such  an  order.  If  the  order  had 
been  fw  her  sole  exclusive  benefit,  I  should  have 
indined  to  act  on  the  maxim  quUtbetpoUMi  remmciare 
juri  pro  ae  hUroditcto,  and  to  hold  that,  as  she  had 
released  her  right,  she  was  precluded  from  applying  for 
the  order.  But  the  order  is  not  for  her  sole  personal 
benefit  at  all :  it  is  partly  for  her  benefit  and  partly 
for  the  benefit  of  the  child.  Sect.  5  shows  that  it  is 
not  for  her  personal  benefit,  but  as  a  means  to  enable 
her  to  maintain  the  child.  It  is  called  r.n  order  for 
the  maint(>nance  of  the  child.  That  being  so,  the 
mother  ought  not  to  be  able  to  renounce  the  right  given 
by  the  statute.  The  justices  may  in  every  case,  if  they 
see  fit,  proceed  to  make  an  order  on  the  putative 
father.  That  is  what  the  Legislature  intended,  and 
what  it  has  said.  The  case  must  go  back  to  be  recon- 
sidered. Ca$e  remitted  aecordmgly.  (a) 

(a)  Hard  and  anjnst  a»  Is  this  decision  towards  tbe  father, 
it  would  be  still  more  nnjost  towards  the  public  had  It  been 
decided  otherwise,  for  the  mother  might  then  have  obtained 
a  handsome  bonas  firom  the  father,  spent  it,  and  afterwards 
thrown  upon  the  parish  the  charge  which  she  had  received 
money  to  defhiy.  Tbe  weekly  payment  effectually  prevents 
this  wrong  being  done. 


COTJBT  OF  EXCHEdUEB. 

Reported  by  F.  Bailkt.  itm!  Jomr  Dumbak,  Esqrr., 
iliirrltiiers>at-  Law. 


Monday ^  April  16. 

Mackat  9.  Ford. 

Action  oj  slnnder  agtdnsi  an  nttomey  far  wordM  used 

by  him  when  €u:iing  at  an  advocate  at  a  poiice-cotari 

in  dtfence  of  a  client  summoned  to  aUend  here. 

This  was  an  action  of  slander,  tried  at  Chester, 
before  R.  Grumey,  Esq.,  commissioner.  The  defendant 
was  an  attorney,  and  the  action  was  brought  against 
him  for  words  used  by  him  when  he  attended  before  a 
police-court  to  appear  as  an  advocate  for  certain  per- 
sons who  had  been  sunmioned  there.  The  plaintiflT 
had  been  employed  by  one  Mr.  Jones  to  sell  wines,  &c., 
for  him  upon  commission,  and  that  he  was  to  hold  the 
Albion  vaults  upon  the  terms  agreed  to.  Jones  after- 
wards assigned  his  goods  and  the  premises  to  assignees 
for  the  benefit  of  his  creditors ;  and  men,  then  acting 
under  the  direction  of  the  assignees,  turned  out  Madkay 
by  force,  who  then  stmimoned  them  to  the  polioe-ooort 
for  it,  and  the  defendant  appeared  there  on  their 
behalf.  In  the  course  of  hia  observations  it  was  stated 
that  he  said,  **  Mackay  claims  certain  rights  tmder  the 
agreement  produced  by  Mr.  Bridgman,  and  of  which  he 
has  rend  an  abstract ;  but  I  think  we  have  sufficient 
reason  to  terminate  the  counection  therein  refeired  toi. 
Mr.  Jones  has  been  plundered  by  this  man  to  a 
frightful  extent."  A  verdict  was  fotmd  for  the  plain- 
tiff for  20L,  with  leave  reserved  to  the  defendant  to 
move  to  set  it  aside  and  enter  it  for  defendant. 

Giffard  now  moved  accordingly  pursuant  to  leave 
reserved,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence.  No  action  will  lie  for 
words  spoken  under  these  circumstances.  [MABmr, 
B.  — Tiiat  depends  upon  whether  they  were  properly 
relevant  to  the  subject-matter  of  the  inquiry.  Brax- 
WRLr^  B. — It  is  not  correct  to  call  it  misdirection 
where  the  learned  judge  at  the  trial  gives  leave  to 
move  for  the  point  reserved  to  be  determined  by  the 
court.]  The  learned  commissioner  should  have  deter- 
mined the  point  himself,  and  not  have  left  it  to  the 
jury.  In  Hodgeon  v.  Scarlett^  1  B.  &  Aid.  232,  it  was 
decided  that  an  action  for  defamation  will  not  lie 
against  a  barrister  for  words  spoken  by  him  as  counsd 
in  a  cause  pertinent  to  the  matter  in  issue. 

RulenisL 

Wednesday,  April  25. 
HoDOES  (appellant)  v.  Bekkett  (respondent). 
Bastardy    appeal  —  Smnmary     proceedings    before 
Justices  Act,  20  ^  21    Vict,  c.  43 — Corroborative 
evidence. 
The  mother  oJ  an  illegitimate   dvUl  summoned  (he 
putative  father  before  the  jwticeSj  and  proved^  by 
her  own  *>ath.   that  he  had,  within  twelve  months 
from  the  birth  of  sttch  child,  paid  money  for  Us 
maintenance^  and  the  justices  made  an  order  vpon 
him  to  contribute  to  its  support,  without  the  evidence 
of  the  mother  upon  that  point  being  corroborated  at 
all;  the  putative  father  appealed: 
Held,  that  the  Act  of  Parliament,  7  #  8  Vict,  c  101, 
did  fK><  require  the  motlier*s  evidence  to  be  eorrobo-' 
rated  m  this  particular,  and  that  the  jwtiees  were 
right. 

This  was  an  appeal  under  the  20  &  21  Vict,  c  43 
(the  Stmmsary  Proceedings  before  Justices  Act), 
against  the  determination  of  justices  in  petty  sessions, 
making  an  order  of  affiliation  upon  the  appellant. 
The  appellant  had  been  summoned  by  the  respondent 
as  the  alleged  putative  father  of  her  illegitimate  child, 
after  the  birtli  of  such  child,  imder  the  7  &  8  Vict, 
c.  101 ;  the  information  in  the  first  instance,  it  ap- 
peared, although  in  writing,  was  not  upon  oath.  The 
siunmons  was  issued,  and  on  its  return  the  wonum,  by* 
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fcer  own  testimony  only,  proved  that  the  appellant  had, 
within  twelve  months  from  the  birth  of  her  child,  paid 
money  for  its  maintenance,  and  the  justices  thereupon, 
withoat  having  her  evidence  corroborated  in  that  par- 
ticolar,  granted  the  order,  her  evidence  having  been 
corroborated  in  other  respects,  agaiast  which  the  reputed 
iatber  appealed. 

D.  D.  Keane  for  the  appellant. — The  first  question 
is,  whether  the  information  in  the  first  instance  should 
bare  been  upon  ontii ;  but  perhaps,  after  the  decisions 
of  /Z.  V.  Berry  J  1  Bell's  Cro.  Cas.  46 ;  and  R.  v. 
Simmona^  168,  that  point  will  not  be  argued,  llie  2nd 
section  enacts  that  any  single  woman  who  may  be 
with  child,  or  who  may  be  delivered  of  a  bustard  child 
after  the  passing  of  the  Act,  or  who  has  be«n  delivered 
of  a  child  within  the  period  of  six  calendar  months 
before  the  passing  of  tlus  Act,  may,  either  before  the 
birth,  or  at  any  time  within  twelve  months  from  the 
birth  of  such  child,  or  at  any  time  thereafter,  upon 
pnMf  that  the  man  alleged  to  be  the  father  oif  such 
diild  has  within  the  twelve  montlis  next  after  the 
hiith  of  such  child  paid  money  fur  its  maintenance, 
nuke  application  to  any  one  justice  of  the  peace  acting 
for  the  petty  aesaional  division  of  the  county,  or  for 
the  dty,  borough,  or  pkce  in  wliich  she  may  reside,  for 
a  sommon:}  to  be  served  on  the  man  alleged  by  her  to  be 
the  father  of  sach  child  ;  and  if  such  application  be  made 
before  the  birth  of  the  child,  the  woman  sh:ill  make  a 
deposition  upon  oath  stating  who  is  the  father  of  such 
child,  and  such  justice  of  the  peace  shall  thereupon 
UBOfb  his  summons  to  the  person  alleged  to  be  the 
father  of  soch  child  to  appear  at  a  petty  sessions  to  be 
bolden  after  the  expiration  of  six  days,  at  least,  for  the 
petty  sessional  division,  city,  borough,  or  other  place 
in  which  such  jastice  usually  aas.  Sect.  3.  That 
after  the  birth  of  such  bastard  child,  on  the  appear- 
ance of  the  person  so  summoned,  or  on  proof  that  the 
summons  was  duly  served  on  such  person,  or  left  at 
his  hist  place  of  abode,  six  days  at  least  before  the 
pettjr  session,  the  jnstices  in  such  petty  session  shall 
heir  the  evidence  of  such  woman,  and  such  other  evi- 
dence as  she  may  produce,  and  shall  also  liear  any  evidence 
tendered  by  or  on  behalf  of  the  person  alleged  to  be 
the  father,  and  if  the  evidence  of  the  mother  be  cor- 
roborated in  soms  materiid  particular  by  other  testi- 
mony to  the  saUsfaction  of  the  said  justices,  they  may 
adjudge  the  man  to  be  the  putative  father  of  such 
bastard  child,  &c.  Th«  proof  before  the  justices  was, 
that  the  appellant  had  within  the  twelve  months  next 
after  the  birth  of  such  child  paid  money  for  its  mainte- 
nance. This  was  proved  by  the  oath  of  the  respondent 
alone,  oncorroborated  by  any  other  testimony  upon  that 
point  The  other  question  in  the  case  was,  whether 
this  evidence  of  the  mother  should  not  have  been  cor- 
roborated in  that  respect  by  other  testimony.  The 
jnstices  made  an  order  upon  the  appellant,  fixing  the 
paternity  of  the  child  upon  him,  and  ordered  him  to 
pay  a  som  of  money  weekly  to  the  respondent  for  its 
maintenance  upon  that  uncorroborated  evidence  of  its 
Bother  the  justices  acted.  If  this  were  correct,  the 
mother  of  an  illegitimate  child  may,  ten  or  twelv.^  years 
after  its  biith,  'go  before  a  justice  and  depose  to  a 
person  having  within  twelve  months  after  tiie  l*irth  of 
her  child  paid  money  for  its  maintenance,  and  upon 
her  oath  alone,  uncorroborated  by  any  other  testimony, 
fff9  the  jurisdiction. 

Ko  one  appeared  on  behalf  of  the  rcsp^  iident. 

Pollock,  C.  B.— The  only  question  for  us  to  de- 
termine is,  whether  the  respondent  was  bound  to 
produce  before  the  justices  corroborative  evidence  of 
the  payment  of  the  money  by  the  appellant,  which  she 
proved  to  their  satisfaction  that  he  liad  paid  for  th3 
mamtenance  of  her  illegitimate  child  within  twelve 
months  next  after  the  birth  of  such  child.  I  think 
not ;  and  that  the  justices  were  right. 

Mastin,  B. — I  also  think  the  justices  were  clearly 
[Mag.  C] 


right  There  is  nothing  whatever  in  the  2nd  section 
to  show  that  the  woman  is  to  have  her  evidence  cor- 
roborated upon  the  subject  of  payment  of  money  by 
the  man  towards  tlie  support  of  the  child  within 
twelve  months  of  its  birth,  nor  a  word  in  the  Act  of 
Parliament  about  this  confirmatory  proof.  [The  learned 
Baron  read  the  3rd-  section.]  The  evidence  of  the 
mother  to  be  corroborated  in  some  material  particular 
by  other  testimony,  to  the  satisfaction  of  the  said 
justices,  has  reference  to  what  takes  place  at  a 
mucli  earlier  period;  when,  where,  and  under  what 
circumstances  tlie  parties  have  been  seen,  enabling 
the  justices  to  determine  as  well  as  they  can  after 
hearing  the  evidence  on  both  sides,  on  which  side  it 
is  the  truth  lies.  I  see  nothing  in  the  Act  that  in- 
duces me  to  think  corroborative  evidencie  of  the 
woman's  testimony  is  required  upon  the  po'mt  here 
raised. 

BuAMWELL,  B. — The  first  question  raised  in  this  case 
I  understand  to  bo  given  up  ;  and  wc  need  not  answer 
it  As  to  the  second,  the  justices  were  right  in 
not  being  obliged  to  require  corroborative  evidence  of 
the  mother's  testimony  as  to  the  payment  of  money 
by  the  alleged  putative  father  within  twelve  months 
of  the  birth  of  the  child,  under  the  Act  of  Parliament 

WiLDR,  B.  expressed  a  similar  opinion. 

Appeal  dismiued  with  coats,  (a) 


TuesdiVf,  April  17. 

BiQVOLD  V.  ClARKK. 

IHstrtsa — Datnage  feasant — Duty  of  distrainer  to 

provide  a  proper  pound. 

A  distrainer  is  bound  to  provide  a  proper  pound; 

although    he    place    the    tlistress    in    the   manor 
pounds  he  is  liable  to  any  injury  to  ii^  unless  the 

pfiund  was  in  a  proper  conditpm  when  he  placed  U 

there. 

This  was  an  action  for  abusing  a  distress.  The  decla- 
ration alleged  that  the  distress  was  placed  in  a  pound 
which  was  improper  and  insufiicient,  as  the  defendant 
well  knew.  The  case  was  tried  at  Westminster  during 
the  sittings,  after  last  term,  before  Martm,  B. ;  it 
appeared  that  eighty  sliecp  had  been  distrained  damage 
fe  isant  and  placed  in  the  manor  pound  of  the  manor  of 
Twickenham.  A  number  of  the  sheep  afterwards 
died.  The  learned  judge  left  the  question  to  the  jury, 
whether  or  not  the  pound  was  improper  and  insuffi- 
cient ?  The  jury  found  in  the  aflirmative,  and  returned 
a  verdict  for  the  plaintiff. 

Chamber^  Q.C.  now  moved  for  a  rule  to  set  aside 
the  verdict  fka  against  the  evidence,  and  also  on  the 
ground  of  misdirection.  The  learned  judge  ought  to 
have  told  the  jury  th'at  the  distrainer  was  not  re- 
sponsible for  the  state'  of  the  pound ;  he  had  placed 
the  distress  in  the  manor  pound,  which  was  the  proper 
place.  The  declaration  in  this  case  .contains  an  allega- 
tion that  the  defendant  well  knew  the  pound  was 
improper  and  insufficient ;  there  was  no  proof  of  any 
such  knowledge,  and  the  case  is  therefore  distinguish- 
able from  Wilder  v.  Hheer,  8  Ad.  &  Ell.  547  :  (Doctor 
^  Student,  Co.  Litt  47 ;  Bacon's  Abr.  tit.  "  Dis- 
tress.") 

Pollock,  C.B.— I  think  there  otight  to  be  no  nile. 
The  learned  judge  was  quite  right  in  his  direction  to 
tlie  jury  ;  the  di>trainer  is  bound,  at  his  |)eril,  to  pro- 
vide a  fit  and  proper  pound.  If  the  manor  pound  is 
not  convenient  and  .sufficient  he  must  find  another. 

Martik,  Bbamwell  and  WiLDii,  BB.  concurred. 

Hale  refused. 


(a)  The  orroboratlon  required  is  of  some  material  par- 
ticular in  the  proof  of  connection— hucIi  as  being  seen 
together  In  suspicioas  places,  communications  in  the  nature 
of  confessions  and  aucii  llice.  Payment  of  money  Is  made 
snbstantlal  evidence  of  tlie  piiterntty  by  ezpreaa  words, 
without  reference  to  corroboration,  and  the  corroboration  re- 
quired by  the  Act  is  limited  to  the  general  proof  thereb/ 
rsQuhed,  and  does  not  extend  to  the  hpecial  evidence. 
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ScoTiJkUD.]        Bannatynk  v.  MacLulxjch  and  Fkaser— Scahjjell  V,  Fkkncii.  [Irki.aki>. 


'» ■ 

HIGH  COXJBT  OF  JXTSTICIABY. 


Bannatyne  v.  MacLullich  and  Fraser. 
Ni(/ht  Poaching  Act — Complaint. 
The  ompliuncr,  a  i^oemaker  at  Rothesay,  was 
charged,  in  a  complaint  at  the  instance  of  the  defen- 
ders, who  are  procurators-fiscal  there,  with  an  ofienoe 
nnder  the  Kight  Poaching  Act.  Their  complaint 
averred  that  Bannatyno  and  another  person  did — (1) 
"  unlawfully  enter  with  one  or  more  nets,  engines,  or 
other  instruments  for  the  purpose  of  taking  or  des- 
troying game,  in  or  n{K)n  one  or  more  outlets,  gates  of, 
or  upon  the  public  road,"  in  a  locality  there  described, 
near  a  certain  field,  '*  and  did  then  and  there  kill  or 
destroy  a  hare  ;  (2)  or  otherwise,  time  above  libelled, 
imlawfully  enter  in  or  upon  the  said  field  above  libelled, 
with  one  or  more  neta,  engines,  or  other  instruments, 
for  the  purpose  of  taking  or  destroying  game.*'  The 
justices  convicted  Bannatyne  of  unlawfully  entering,'' 
&C.,  and  of  ^*  anlawinlly  killing"  the  hare,  and  also  of 
the  second  ofience ;  and  sentenced  him  to  three  months* 
imprisonment  with  hard  labour.  The  suspender 
pleaded  that  the  complaint  was  informal,  in  respect 
that  the  essential  word  "  unlawfully"  was  applied  not 
to  the  killing  of  the  hare,  but  to  the  entering  upon  the 
public  road,  which  was  not  an  unlawful  act,  and  also 
because  the  suspender  was  convicted  of  both  offences 
cumulatively,  which  were  only  charge:!  as  alternative 
in  the  complaint.  Lord  Ardmillan  thought  there  were 
two  objections  conclusive  against  this  conviction.  He 
was  not  for  giving  effect  to  the  objection  as  to  the  date 
of  the  warrant,  as  no  objection  had  been  taken  at  the 
time.  But  the  first  fatal  objection  to  the  regularity  of 
the  procedure  was,  that  the  complainer  had  applied 
the  word  "  unlawfully"  to  entering  upon  the  public  road, 
which  oonld  never  be  unlawful,  and  had  onutted 
it  as  to  the  killing  of  tiie  hare,  which  might  be  an 
unlawful  act.  The  justices  had  inserted  the  word 
"  unlawfully  "  to  apply  to  the  killing  of  the  hare,  but 
neither  in  reason  nor  in  grammar  could  that  be  done. 
The  second  objection  was,  th  <t  the  charge  was  laid 
alternatively,  and  the  finding  of  guilty  was  cumulative. 
He  held  it  as  settled  that  where  a  public  prosecutor 
says  in  his  complaint — "  You  did  one  thing,  or  you 
did  another  thing,"  that  the  finding  that  the  one  tldng 
was  proved  excluded  the  finding  of  the  other  proved ; 
and  tbs  justices  had  no  more  right  t^o  convict  of  both 
these  alternative  offences  than  they  would  have  had 
to  convict  of  an  offence  which  was  not  charged  at  alL 
The  other  judges  concurred,  the  Lord  Justice-Clerk 
observing  that  it  was  difficult  to  say  whether  the  com- 
plaint or  the  conviction  was  the  most  objectionable. 
The  complaint  wa.s  drawn  in  a  most  slovenly  manner, 
and  it  showed  that  the  person  who  wrote  it  had  not 
been  at  the  pains  to  read  and  understand  the  statute. 
The  conviction  was  disoonform  to  the  charge,  and 
showed  an  attempt  on  the  part  of  the  justices  to  amend 
in  the  conNiction  a  plainly  irrelevant  complaint,  and 
also  so  great  an  ignorance  of  the  usual  forms  of 
criminal  courts  as  to  ^ve  a  cumulative  finding  of 
guilty  on  an  alternative  charge. 

BiRRSL  V,  Jones. 
Day  Poaching  Act — Apjfnthen^ion, 
The  complainer  was  convicted,  under  the  6th  section 
of  the  Day  Poaching  Act,  by  the  Annan  Justices,  of 
assaulting  John  Affleck,  gamekeeper  to  Cobnel  William 
Graham  of  Mossknowe,  when  trespassing  in  pursuit  of 
game,  on  Dornoch  Moss,  he  having  been  convicted 
inounediately  before  of  trespassing  in  pursuit  of  game 
on  the  1st  section  of  that  Act  He  contended  that,  to 
make  a  relevant  charge  under  the  statute,  it  was 
necessary  to  state  that  he  was  in  the  pursuit  of  game 


without  the  leave  of  the  proprietor ;  and  also  that  the 
gamekeeper  had  no  right  to  apprehend  any  one  unless 
he  had  required  the  person  forthwith  to  quit  the  land, 
and  also  to  tell  his  name.  The  Lord  Ja^itice-Clerk 
said  that  the  objection  that  it  was  not  stated  that  the 
complainer  was  trespassing  without  leave  was  answered 
by  this,  that  a  trespass  can't  take  place  at  all  unle^ 
without  leave.  The  other  objection,  that  this  com- 
plainer was  not  asked  his  name,  surname  and  place  of 
abode,  would  land  the  construction  of  the  statute  in 
inextricable  absurdity.  The  true  rule  of  construction 
evidently  was  appficando  singula  singtilia.  Whoever 
refuses  to  tell  his  name  when  required  is  an  offender, 
and  he  who  refuses  to  quit  the  land  when  required  to 
do  so  is  an  offender  also.  Going  through  the  game- 
keeper's catechism  in  the  manner  proposed,  would  be 
both  difficult  and  absurd.  Before  the  gamekeeper  has 
got  through  half  his  questions,  the  man  would  of  oonrae 
run  off.  In  its  first  and  rough  form  the  conviction 
was  defective,  and  might  not  have  sto  )d ;  but  it  was 
corrected  in  the  second  form,  and  he  was  far  from 
holding  that  justices,  if  they  fomid  a  conviction  bftd 
before  anything  was  done  on  it,  might  not  put  it  in  the 
fire  and  have  one  drawn  in  correct  form.  The  other 
objection,  that  one  justice  only  signed,  was  one  on 
which  he  had  as  yet  no  opinion,  and  there  was  a  need 
for  farther  argument  and  for  information  concerning 
the  statutory  history  of  the  constitution  of  J.  P. 
Courts.  The  further  consideration  of  the  caae  was 
accordingly  postponed. 


Irelanii* 


C017BT  OF  aXJEEN'S   BENCH. 

Reported  by  Joiffi  Hezlkt  and  Wiluam  Bablow,  Esqra., 

Barrister»-at-Law. 

Friday^  Jam,  20. 

SCANNBLL  9.  FRENCH. 

Summary    JurintUction    Ad,    »,   9 ^Removal  of  ob- 
structiim  to  the  fiovo  of  water  off  a  public  road — 
Construction. 
The  owner  of  land  cowtiguous  to  a  public  road  stopped 
up  a  gap  in  the  ditch  separaiUi^  his  land  from  ike 
road  throwfh  which  gap  the  water  offthepubHe  road 
had  been  accustomed  to  flow : 
Held,  that  this  was  not  an  obstruction  udUeh  he  eovld 
be  0(iUrd  ui>on  to  remove  under  the  9th  section  of 
the  Summary  Juriidiction  ild,  14  ^  15  VioL  e.  92. 
This  was  an  appeal  brought  under  the  20  &  21  Vict, 
c.  43,  against  an  order  made  by  the  magistrates  of  the 
county  of  Cork,  and  upon  a  case  stated  for  the  opinion 
of  the  court.     This  case  depended  upon  the  oonstmc 
tion  of  the  9th  section  of  the  Summary  Jurisdiction 
Act,  14  &  15  VicL  c.  92.     It  appeared  from  the  evi- 
dence given  before  the  magistrates  at  the  petty  ses- 
sions of  Douglass,  in  the  county  of  Cork,  that  the  land 
of  the  appellant  Scannell  bordered  on  the  public  road 
leading  from  Cork  to  Kinsale  ;  that  the  portion  of  this 
road  adjoining  the  appellant's  land  was  subject  to  be 
overflowed  in  rainy  weather,  and  thai,  previously  to 
the  obstruction  compl  lined  of,  the  water  so  accumu- 
lated flowed  off  the  road  through  a  gap  in  the  ditch 
separating  the  road  from  the    appellant's  land,  and 
over  his  ground ;  and  that  this  gap  was  used  by  the 
appellant  for  taking  manure  into  his  land.      In  Oct. 
1859,  the  appellant  finding  his  land  was  injured  by 
the  overflow  of  the  water,  stopped  up  the  gap,  and  so 
caused  the  obstruction  complained  of.      On  19th  Nor. 
the  respondent  French,  the  contractor  for  the  repair 
of  that  part  of  the  road  where  the  obstmction  took 
pLice,  served  a  notice  upon  the  appellant  under  the  9th 
section  of   the  Summary  Jurisdiction   Act,  requiring 
him  to  remove  "  any  matter  or  thing  obsfamcting  or 
preventing,  or  in  any  way  whatsoever  causing  the  ob- 
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straction  or  preventaon  of  the  full,  free  and  nninter- 
nipted  oonne  or  flow  of  the  water  running  in,  upon,  or 
throo^  and  over  his  lands  and  premises."  The  ob- 
ilncUon  not  having  been  removed,  pursuant  to  this 
nntiee,  the  appellant  was  summoned  to  appear  before 
Um  jostices  of  the  peace,  at  the  "petty  sessions  of  Dou- 
l^hesj  and  show  cause  why  such  obstruction  was  not 
remoTed  ;  and  witnesses  having  deposed  to  the  facts 
above  detailed,  the  magistrates,  on  tlie  1 5th  Dec. 
1859,  made  an  order  requiring  the  appellant  ^^  to  re- 
nofTe  the  obstruction  to  the  pas^iage  of  the  water  off 
the  high  road  complained  of,  within  ten  days,  as  re- 
qairedbythe  notice  of  the  19th  Nov.,  according  to 
•Mt  9  of  the  14  &  15  Vict,  c  92/'  Agiiinst  this 
Older  the  present  appeal  was  brought ;  and  the  case 
itated  by  the  magistrates  under  the  20  &  21  Vict. 
c  43,  a.  2,  was  as  follows : — "  We  ground  our  decision 
00  the  evidence,  as  taken  on  the  hearing  of  the  case,  a 
copy  of  which  is  herewith  forwanJed ;  that  the  defen- 
dut  John  Scanneirs  house  and  garden  adjoins  the  road 
at  the  lowest  part  of  it ;  that  the  water  flooding  the 
rood  opposite  his  house  always  ran  through  the  ditch 
iatohu  land,  and  through  his  gronnd  into  Mrs.  Lan- 
den* ;  that  there  is  no  other  w:iy  for  ticking  it  off  the 
nwd,  when  flooded  in  rainy  seasons,  and  at  such  times 
the  road  must  remain  ilooded  if  the  passage  into  de- 
fiendaot's  land  is  not  left  open  as  heretofore ;  and  our 
dedaoQwas  grounded  on  the  jurisdiction  given  to  the 
oagistntcs  under  the  14  &  15  Vict,  c  02,  s.  9,  and 
WIS  onanimonsly  agned  by  six  mag  strates." 

Salliran,  Q.G.  and  H,  Jellett  appeared  for  the  ap- 
pelant. 

H.  JdkiL — ^Thia  order  was  made  under  the  9th  sec- 
tion (^  the  Summary  Jurisdiction  Act,  14  &  1 5  Vict. 
c  92.  The  1st  clause  of  the  9th  section  la  as  follows : 
**Any  owner  or  occupier  of  any  Unds  contiguous  to 
aay  poblie  road,  who  shall  omit  to  scour  any  ditch  or 
drain  leading  from  any  such  road,  so  as  to  allow  the 
wtter  to  pass  away,  within  ten  days  after  notice  shall 
hive  been  given  to  him  so  to  do  by  the  county  surveyor, 
or  by  the  contractor  for  the  repair  of  such  road,  or  who 
flhall  suffer  the  passage  of  the  water  to  be  obstnicted 
by  making  or  leaving  any  wiy  or  passnge  from  any 
road  mto  the  adjoining  lands,  or  into  bis  house,  without 
a  safficient  pipe,  sewer,  or  gullet  underneath  it,  shall 
be  liable  to  a  fine  not  exceeding  twenty  shillings.*' 
Tbere  are  two  classes  of  offences  for  which  the  magls- 
tnites  have  jurisdiction  to  impose  a  penalty :  the  first 
for  omitting  to  scour  a  ditch  or  drain ;  and  the  second 
for  saffering  the  pas-nage  of  the  w.tter  to  be  obstructed, 
by  nukmg  or  leaving  any  way  or  p^unsage  from  any 
road  into  the  adjoining  lands,  without  a  sufHcient  pipe 
andemeath  it.  At  the  investigation  before  the  magis- 
tzates,  the  witnesses  agreed  that  there  was  no  ditch  or 
dnio  from  the  road  through  the  appellnnt's  ground ; 
aad  consequently  thus  case  cannot  cx)me  under  the  first 
class ;  nor  can  it  come  under  the  second  « hiss,  as  that 
branch  of  the  class  does  not  contemplate  oflouces  of  this 
natnre  st  all.  [0*Bribi«,  J.  —You  contend  that  you 
an  entitled  to  stop  the  flow  of  the  water  from  the 
ditch  of  the  road  into  your  land,  except  in  cases  where 
there  is  a  ditch  or  drain  leading  from  the  ditch  of  the 
road  throQgh  your  land,  but  not  to  prevent  the  flow  of 
the  water  prirallel  to  the  road  ?]  Certainly  ;  the  notice 
and  the  summons  being  for  the  removal  of  an  oltstnio- 
tios,  nraat  point  to  an  obstruction  under  the  second 
branch  of  the  clause  ;  and  this  does  not  fall  under  the 
kind  of  obstructionsVontemplated  by  that  part  of  the 
section.  [ILvybs,  J. — ^The  word  "underneath"  in 
that  section  confirms  your  view  of  the  case.] 

W.  (yBrim  for  the  respondent. — This  Act  should 
receive  a  liberal  constnictiun  ;  and  in  uiterpreting  this 
section  we  should  adopt  a  rule  of  interpretation  wliich 
has  been  followed  from  the  time  of  Lord  Coke — that 
an  Act  of  Parliament  is  to  be  construed  so  as  to  ad- 
raaue  the  remedy,  and  not  to  defeat  the  object  of  the 


Act.  [Hayes,  J. — Is  not  this  a  penal  statute, 
which  must  be  construed  strictly  ?]  We  are  now 
dealing  with  the  Act  in  its  remedial,  and  not  in  its 
penal  character.  The  notice  and  the  order  of  the 
magistrate,  taken  together,  comprise  every  offence 
falling  within  the  9th  section.  Any  objection  to  the 
formality  of  the  proceedings  is  cured  by  the  24th 
section  of  the  Summary  Jurisdiction  Act. 

Sullivan^  Q.C.  was  not  called  on  to  reply. 

By  the  Court. — The  9  th  section  of  the  Sunmiary 
Jurisdiction  Act  is  specific  as  to  the  nature  of  the 
obstruction  which  an  owner  of  land  contiguous  to  a 
public  road  can  be  called  on  to  remove.  We  consider 
that  the  obstruction  complained  of  in  this  ca^e  does 
not  fail  under  the  class  of  obstructimis  specified  by 
that  section.  We  are  therefore  of  opinion  that  the 
order  of  the  magistrates  below  should  be  reversed. 

Jan,  23  and  24. 
Reo.  v.  Samuel  Riall  and  William  H.  Riall,  and 

re  John  Fetiierston  (a  Lunatic.) 
Committal  of  a  lunafic — IJabeoi  corpus  and  certiorari 
by  the  father  of  a  hmaHc —  Warrant  *fjutUces, 
cmd  orda*  of  Lord  Lieutenant  --  Delay — Costs — 
1  <f  2  Vict.  c.  27,  s.  1 ;  8  ^  9  VicL  c.  107,  s.  10. 
To  warrant  the  committal  of  a  person  as  a  danger- 
ous lunatic^  by  justices  of  the  peace,  the  informa- 
tions must  strictly  comply  with  the  protuions  of 
staL  8^9  Vict.  c.  107,  s.  10. 
Where  an  application  ie  made  fi>r  a  certiorari,  as 
aMtxUiary  to  a  habeas  corpus,  to  quash  the  proceeti- 
ings  under  rchich  a  party  is  m  custody^  the  cer^ 
tiorari  will  not  be  granted  unless  if  appear 
necessary  for  the  purposes  of  the  habeas  cor- 
pus. The  proper  remedy  is  by  the  latter  writ^ 
upon  the  return  to  which  all  the  proceedings  will 
appear  before  the  court. 
The  father  of  a  person  committed  to  gwd  as  a  danr- 
perous  lunatic,  by  justuxs  of  the  peace,  has  no 
locus  standi  in  this  court,  so  as  to  eniUte  hiM  to 
apply  fbr  a  certiorari  to  quash  the  proceedings  by 
tlie  justices,  unless  it  be  applied  for  as  auxUiaty  to  a 
heAeas  corpus^  and  it  appear  to  be  necessary  for  the 
purposes  of  the  latter  wriL 
To  entitle  a  party  to  a  writ  of  certiorari,  it  must 
appear  that  due  diligence  has  been  used  in  bringing 
the  matter  before  the  court.  This  court  will  make 
delay  a  ground  of  refusaL 

Nov.  2. — Harris,  Q.C.  obtained  a  conditional  order 
for  a  vrrit  of  certv>rari  callmg  on  Samuel  Riail  and 
William  H.  Riall,  two  of  her  Majesty's  justices  of  the 
peace  for  the  county  of  Tipperary,  to  show  cause  why 
'*  all  and  singular  the  informations,  depositions,  war- 
rants, committals,  orders,  and  all  other  matters  and 
things  taken  or  made  before  said  justices,  of  ami  con- 
cerning one  John  Fetherstii,  ati  alleged  lunatic,  on 
or  about  the  14th  day  of  January  1859,"  should  not 
be  removed  into  this  cotu*t  for  the  purpose  of  being 
quashed,  "  on  the  grounds  tiiat  the  committal  signed 
by  the  said  justices,  on  the  14th  January  1 859,  was 
not  warranted  by  any  information  sworn  before  the 
said  justices,  as  required  by  the  statute  in  that  case 
nuide  and  provided."  On  the  same  day  another  condi- 
tional order  for  a  trrit  of  habeas  corpus  was  obtained, 
directed  to  the  governor  of  the  Clonmel  district  lunatic 
asylum.  "  commanding  him  to  have  before  this  honour- 
able court  the  body  of  John  Fetherston,  together  with 
the  day  and  cause  of  his  detention,"  &c.,  unless  cause 
shown. 

It  appeared  that  on  the  14th  Jan.  1859  John 
Fetherston  had  been  committed  to  Clonmel  gaol, 
as  a  dangerous  lunatic,  by  Samuel  Riall  and  WiUiara 
U.  Riall,  two  of  the  justices  of  the  peace  for  the  county 
of  Ttrperary,  upon  informations  sworn  by  R:ilph 
Ucrnal  Osborne  and  1 'at rick  Ryan;  anl  that  by  a 
warrant  if  the  Lord  L'eutenant,  dated  the  14.!i  March 
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1859,  the  said  John  Fetherston  had  been  transferred 
to  the  Cloumel  district  Innatic  asylum,  where  he  still 
remained;  and  it  was  upon  the  insujiiciencj  of  the 
informations  to  warrant  the  committal  that  the  present 
application  for  a  writ  of  certiurari  and  for  a  writ  of 
habeas  cot-pus  was  grounded.  The  informations  of 
Ralph  Bemal  Osborne  and  Patrick  Rjan  were  as  fol- 
lows : — 

*'  The  information  of  Ralph  Oabome,  of  Newtown — 
who  saith,  on  his  oath,  that  the  complainant  was 
wiilking  in  his  demesne  at  Newtown,  in  the  county  oi 
Tipperaiy,  i^ith  Sir  John  Keane,  Bart.,  and  others, 
when  the  defendant  John  Fetherston,  on  being  asked 
to  leave  the  grounds  he  wu  trcspas>ing  on,  refused, 
saying,  at  the  same  time,  he  was  the  lawful  possessor ; 
on  assistance  arriring,  which  I  sent  for,  he  again 
refused  to  leave  the  ground,  and  on  Patrick  Ryan  and 
the  gardener  arresting  him,  he  violently  assaulted  both, 
and  kicked  Ryan  in  the  mouth ;  he  also  threatened 
complainant.  And  said  informant  binds  himself  to 
attend,*'  &c. 

**  The  information  of  Patrick  Ryan,  of  Derinlain,  in 
the  county  of  Waterford,  employed  by  Ralph  Osborne, 
Esq.,  at  Newtown,  in  the  county  of  Waterford,  who, 
being  sworn,  saith,  that  on  this  day,  the  14th  Jan. 
1859,  he  was  at  his  employment  at  Newtown,  above 
mentioned,  when  Mr.  Osborne  called  upon  him  to  re- 
move a  mm  named  John  Fetherston,  who  bad  come 
into  said  grounds  at  Newtown,  and  would  not  leave  the 
premises  when  called  upon  so  to  do ;  that  the  said 
Fetherston  refused  to  leave,  and  informant  then  qmetly 
caught  hold  of  him,  to  remove  him;  that  the  said 
Fetherston  then  assaulted  informant  by  striking  him 
with  the  heel  of  his  shoe  in  the  mouth." 

The  committal  warrant  directed  by  the  magistrates 
to  the  governor  of  Glonmel  caol,  was  in  these  terms : 

**  Whereas  Ralph  Osborne  has  sworn  informations 
before  us,  stating  facts  from  which  it  appears  that  John 
Fetherston  has  been  discovered  and  appreheu'led  under 
circumstances  denoting  a  derangement  of  mind,  and  a 
purpose  of  committing  an  indictable  crime — that  is  to 
say,  on  this  day  he  went  to  Newtown,  in  the  county  of 
Tipperary,  the  property  of  said  Ralph  Osborne,  and 
claimed  Uie  same  as  his  own,  and  threatened  to  injure 
the  said  Ralph  Osborne  and  tlie  gardener,  and  did 
assault  Patrick  Ryan  and  the  gardener ;  and  whereas 
we  have  called  to  our  assistance  John  M.  Dowsley,  Esq., 
being  a  legally  qualified  surgeon  and  M.D.,  nnd  on  view 
and  examination  of  the  said  John  Fetherston,  and  on 
the  informations  of  the  said  Ralph  Osborne  and  Patrick 
Ryan,  we  are  satisfied  that  the  said  John  Fetherston  is 
a  dangerous  lunatic' 

The  afiidavit  of  George  Fetherston,  the  father  of  John 
Fetherston,  on  which  the  two  conditional  orders  were 
obtained,  after  setting  forth  the  facts  above  detuiled, 
stated  that  in  the  month  of  June  1857  his  son  John 
Fetherston  received  a  severe  injury  in  the  hctid,  and 
that  shortly  afterwards  he  appeared  to  labour  mider  a 
delusion  that  the  property  of  the  snid  Ralph  Osborne 
was  forfeited  by  him ;  and  that  his  said  son  sometimes 
walked  about  the  demesne  of  the  said  Osborne,  which 
he  was  permitted  to  do  until  twelve  months  ago,  when 
he  was  stopped  by  the  gardener  of  the  said  Ralph 
Osborne ;  that  ten  days  afterwards,  viz.,  in  the  month 
of  Oct.  1858,  he  was  arrested  in  deponent's  house,  and 
brought  before  the  justices  on  a  charge  of  being  a  dan- 
gerous lunatic ;  that  at  the  hearing  of  the  said  case, 
John  M.  Dowsley,  surgeon  and  M.D.,  was  examined,  and 
stated  that  deponent's  son  wns  quite  harmles^s,  though  he 
laboured  under  a  delusion,  which  time  would  wear  awav, 
and  that  imprisonment  would  have  a  dangerous  eflect ; 
and  that  on  the  evidence  of  the  said  John  M.  Dow><<ley  the 
complaint  was  dismissed.  The  nffidiu-it  further  i^tatcii 
that  the  deponent,  ten  days  after  the  committui  of  hLs 
son,  employed  a  solicitor  to  take  tlie  necessary  pro- 
ceedings to  have  the  m  ;tter  hio.ight   f.-nvard  at  the 


next  spring  assizes,  but,  by  the  neglect  of  the  solicit4jry 
no  proceedings  were  t  .ken  ;  and  that  in  the  month  of 
April  following  deponent  employed  another  golicitor, 
but  from  the  expensive  mode  of  the  proceedings  which 
he  was  adopting,  deponent  apprehended  bis  inabiHty 
to  bear  the  expense  of  the  same,  and  was  €>bKgcd  to 
discontinue  those  proceedings;  that  deponent  forwarded 
two  memorials  to  the  Lord  Lieutenant,  and  having 
received  a  reply  to  the  latter  nrhich  was  uns«ti«factory, 
deponent  saw  the  necessity  of  taking  proceeduigs  in 
the  Superior  Courts ;  that  from  deponent's  close  appli- 
cation to  his  business  he  was  unable  to  take  these 
proceedings  sooner,  and  that  he  has  done  everything 
in  his  power  to  have  the  necessary  steps  taken  with  as 
little  delay  as  posnble.  The  affidavit  also  contained 
imputations  against  Ralph  Osborne  and  the  governor  of 
the  lunatic  asylum,  which  were  refuted  in  their  affi- 
davits. 

Jan.  23.— Brewster,  Q.C.,  JLmie,  Q.C.,  and  Ck. 
ShaiPj  showed  cause,  and  cited  Kex  v.  Gourfajf,  7  B. 
&  Cr.  669 ;  Rex  v.  darkey  3  Burr.  1363 ;  Grady 
and  Scotland's  Practice  of  Queen's  Bench,  151 ;  /?ea? 
V.  BoKtn,  5  T  R,  1,56  ;  Reg.  v.  The  Commissioner* 
of  Sewers  ftyr  the  Totcer  Ilctinleis,  7  Jur.  1169. 

Whiteside,  Q.C.  and  Harris,  Q.C.,  in  support  of  the 
motion,  cited  Shelford  on  Lunacy,  679 ;  Ex  parte  FeU^ 
3  Dowl.  &  Lownd.  373;  Reg.  v.  Dnnn,  12  Ad.  &  EU. 
599  ;  Rexy.  Turlinffton,  2  Burr.  1115 ;  Ex  parte  Car- 
penter, Sm.  &  Bat.  81 ;  and  the  case  of  the  HoUenlot 
Venu.",  13  East,  195. 

Latcson,  Q.C.  and  Bm^,  Q.C,  for  the  Crown,  «ted 
Rex  V.  Turliigfon,  2  Burr.  1115;  and  JSx  parU  Car- 
penter, Sm.  &  BaL  81. 

Brewster,  Q.C. — The  statutes  authorising  the  com- 
mittal of  lunatics  by  justices  of  the  peace,  are  atat.  I 
&  2  Vict,  c  27,  and  sUl.  8  &  9  Vict.  c.  107.      The 
first  section  of  the  former  statute  enacts,  that  **  if  any 
person  ahall  be  discovered  or  apprehended  under  cir- 
cumstances denoting  a  derangement  of  mind,  and  a 
purpose  of  committing  some  crime  for  which,  if  com- 
mitted, such  person  would  be  liable  to  be  indicted,  it 
shall  be  lawful  for  any  two  justices  of  the  peace  before 
whom  such  person  shall  be  brought  to  call  to  their 
assistance  any  legally  qualified  physician,  surgeon,  or 
apothecary,  and  if  upon  view  and  examination  of  the 
said  person  so  apprehended,  or  from  other  proof,  the 
said  justices  shall  be  satisfied  that  such  person  ia  a 
dangerous  lunatic  or  a  danjrerous  idiot,"  they  arc  em- 
powered to  commit  him.     The  stat.  8  &  9   Vict,  c 
107,  8.  10,  after  reciting  the  1st  section  of  the  former 
Act,  provides,   "  That  it  shall  not  be  lawful  for  the 
said  ju>tices  to  commit  such  person  to  gaol,  unless 
information  on  the  oath  of  one  or  two  credible  witness 
or  witnesses  shall  have  been   made  before  the  said 
justices,  stating  facts  from  which  it  shall  appear  that 
such  person  was    discovered  and  apprehended  under 
circumstances  denoting  a  derangement  of  mind  and  a 
purpose  of  committing  some  crime  for  which,  if  com- 
mitted, such  person  would  be  liable  to  be  indicted,  and 
that  such  person  is  a  dangerous  lunatic  or  a  dangerous 
idiot ;  and  such  justices  shall,  if  they  shall  so  think  fit, 
bind  the  person    or  persons  so  making  such  infor- 
mation, to  appear  at  the  next  commission  or  assizes, 
or  general  or  quarter  sessions  of  the  peace,  whichever 
may  first  occur,  which  information  shall  be  returned  to 
the  clerk  of  the  pence  or  crown."     This  section  does 
not  repeal  the  first  section  of  the  former  statute,  but  is 
su[)plemental  to  it.     Everything  that  could  be  done 
by  the  justices  under  the  former  statute,  can  be  still 
done    under   the  latter;    but   there  is  this  additional 
provision,  that  the  evidence  before  the  justices  must 
be  (>v  information — and  further,  the  informations  must 
fulfil    three   conditions  :  they    must.  Rtate   facts  from 
which  it  shall  appear  that  the  person  was  apprehended 
under  circunjstnnces  denoting,  first,  a  derangement  of 
miiiil ;  Si'coiull,\ ,  that  he  liaU  a  jmqwse  of  commit- 
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ting  an  indictable  crime ;  and  thii'dly,  tlint  he  was  a 
d:uigeroits  lanatic     The  words  **  under  circumstances 
denoting'*    apply  to    these    three    conditions   equally. 
This  se^on  was  purposely  framed  from  a  consideration 
of  the  peculiar  nature  of   the    investigation.      These 
informations  satisfy  all  the  conditions  required.     The 
facU  stated  show  that  John   Fetherston   was  appre- 
hended under  circumstances  denoting  a  derungemeut 
of  mind.    This  was  not  the  first  time  that  John  Fether- 
ston  had  been   brooght   l)efore  the   magistrates,  and 
therefore  tliey  did  not  consider  it  necessary  that  the 
informations  should  be  so  full  on  this  point  as  if  it  had 
ccMDie  before  them  for  the  first  time ;  and  further,  the 
affida\*it  of  George  Fetherston,  the  present  applicant, 
admits  that  his  son  had  been  fpr  some  time  labouring 
under  a  derangement  of  mind.     Then  the  informations 
contain  a  statement  of  the  commbsion  of  an  assault 
for  which  John  Fetherston  would  have  been  liable  to 
be  indicted.     This  is  a  stronger  statement  thtm  that 
he  had  a  purpose  of  committing  an  indictable  crime: 
aforiiori,  therefore,  the  informations  are  sufficient  on 
this  point.     If,  then,  the  facts  stated  show  that  John 
fetherston  was  apprehended  under  cJrcnmstanc^^s  de- 
noting a  derangement  of  mind,  and  that  ho  had  a  pur- 
pose of  committing  an  indictable  crime,  the  neeessary 
inference  from  the  facts  must  be,  that  he  was  a  dan- 
gerous lunatic.     The  duty  imposed  upon  the  justices, 
of  calling  i'.»  to  their  assistance  a  legally  qualified  phj'- 
sician,  is  nut  taken  away  by  the  latter  statute ;  they 
hare  availed  themselves  of  his  assistance  in  this  case. 
This  court  is  not  so  strict  in  the  case  of  committals 
under  these  statutes   as   in   the   case   of  committals 
nnder  convictions.     In  the  c  se   of  Rex  v.    Gourlay^ 
which  was  a  commitment  imdcr  stat.  39  &  40  Geo.  3, 
c  94,  an  English  Act,  similar  in  its  provisions  to  stat. 
I  &  2  V^ict.  c  27,  liOrd  Tentei*den  says :  "  This  is  not 
a  commitment  in  execution,  but  is  a  commitment  for 
safe  custody,  in  order  to  secure  the  party,  and  prevent 
mischief  to  his  Majesty's  subjects.      That  being   the 
object,  I  think  the  warrant  ought  not  to  receive  the 
same  strict  construction  as  a  warrant  in  execution.     If 
we  required  the  same  certainty  in  this  as  in  other 
cases,  we  might  render  the  provisions  of  the  Act  nuga- 
tory."    With  respect  to  the  application  for  a  writ  of 
hcieas    corpus^   the   case    of  Rex  v.   Clarke    is    an 
anthority  that,  in  a  case  where  not  only  tl>e  life  and 
safety  of  the  unfortunate  individual  himself  is  con- 
cerned,    but   also   the   lives    and   safety  of    all    her 
Majesty's  subjects,   this  court  will  not  be   astute  in 
•givin|5  a  strict  interpretation  to  these  statutes,  so  as 
to  deprire  the  public  of  the  security  of  their  lives  and 
persona. 

Whiteside,  Q.C.— Under  stat.  1  Vict.  c.  27,  the 
justices  were  empowered  to  commit  upon  view  fln<l  exa- 
mination ;  they  might  call  in  to  tl»eir  assist;. nee  a 
medical  man,  who  was  to  act  in  the  capacity  of  an 
assessor  and  was  not  required  to  give  a  ceitificate,  and 
no  informations  were  necessary.  With  regard  to  the 
state  of  the  law  under  that  statute,  and  tlie  nece.s^ity 
for  an  alteration,  it  may  be  mentioned  that  the  com- 
missioners for  the  inspection  of  lunatic  asylums  in 
their  23rd  report  use  the  strong  expression  that  at  tlint 
time  lunatics  were  "  manuftictured."  The  provisions  of 
the  stat  8  &  9  Vict,  c  107,  s.  10,  are  negntive.  After 
redtlng  the  1st  seQtion  of  the  former  Act,  it  proceeds 
to  enact  that  it  shall  not  be  lawful  for  the  justices  to 
commit  unless  upon  information  on  oath.  ITie  infor- 
mations must  comply  strictly  with  the  provisions  of  this 
statute,  and  state  facts  in  the  face  of  them,  from  which 
it  shall  appear  that  the  person  Wiis  arrested  under  cir- 
cumstances denoting  a  derangement  of  muid,  a  pur- 
pose of  committing  an  indictable  crime,  and  that  he 
was  a  dangerous  lunatic  Do  they  state  circumstances 
that  denote  that  John  Fetherston  Wiis  deranged  in 
mind  ?  The  only  allegation  that  at  all  approaches  such  a 
statement  b,  that  John  Fetherston,  upon  being  asked  to 


leave  the  grounds  of  Mr.  Osborne,  said  that  he  was  the 
lawful  possessor,  Tliis  is  no  circumstance  necessarily 
denoting  a  derangement  of  mind  :  many  persons  in 
as  unlikely  a  position  as  John  Fetherston  have  laid 
claim  to  estates  as  extensive  as  those  of  Mr.  Osborne, 
and  succeeded  in  establishing  their  claims.  Again,  do 
the  informations  state  a  purpose  of  committing  an 
indictable  offence?  The  circumstance  denoting  this 
purpose,  as  stated  in  the  informations,  is,  that  John 
Fetherston,  upon  being  arrested  by  Patrick  Ryan  and 
the  gardener,  kicked  Ryan  in  the  mouth.  Is  an  as- 
sault of  such  a  nature  as  this,  arising  in  an  accidental 
scufifle,  to  be  construed  into  a  purpose  of  conmiitting 
an  indictable  offence  ?  It  has  been  argued  that  the 
statement  of  the  commission  of  a  crime  is  even  stronger 
than  of  the  purpose  of  committing  a  crime.  The 
object  of  the  statute  is  not  to  commit  to  prison  persons 
who  may  have  been  guilty  of  assaults  similar  to  this; 
but  to  protect  the  Queen's  subjects  from  persons  going 
about  with  a  purpose  of  committing  indictable  ofl'ences. 
In  the  case  of  RJex  v.  Gour/ay,  cited  by  Mr.  Br<^wster, 
Lord  Tenterden  gives  two  examples  of  a  purpose  such 
as  is  contemplated  by  this  section.  "  The  case  of  a 
man  in  high  excitement  running  tlin^ngh  a  street  with 
a  knife  in  his  hand  intending  to  murder  any  person  he 
may  meet  with,  or  with  a  firebrand  in  his  hand  "in- 
tending to  set  fire  to  any  house."  It  has  been  con- 
tended that,  if  the  informations  satisfy  the  two  fir>t 
conditions,  they  must  necessarily  satisfy  the  third; 
that  if  the  circumstiinoes  denoted  a  derangement  of 
mind  and  a  purpo>e  of  committing  an  indictable 
crime,  they  must  also  denote  that  the  person  was  a 
dangt  reus  lunatic.  The  Act,  however,  is  express  that 
the  infonnations  must  satisfy  the  third  condition; 
it  cannot  be  supplied  l>y  inference.  [Lkfhot,  C.  J. — 
The  afiidavit  of  George  Fetherston  admits  the  lunacy 
of  his  s  'n,  we  are  called  upon  to  supply  the  deficiency 
of  the  infoiin.'itions  from  this  affidavit.  Can  we  not  do 
so  ?]  The  defect  of  the  informations  cann<it  be  sup- 
plied from  anything  outside  them ;  they  must  stand  or 
fall  by  what  is  on  the  face  of  them  :  {Reg.  v.  Duime.') 
The  case  of  Rex  v.  Giturhy  is  no  authority  in  the  pre- 
sent case.  That  case  was  decided  by  Lord  Tenterden 
on  a  statute  similar  to  the  1  &  2  Vict.  c.  27.  There 
is  no  doubt  that  under  that  statute  this  committal 
would  have  been  warranted.  The  committal  warrant 
states  that  the  justices  called  in  Dr.  Dowsley  to  their 
assistance ;  but  he  has  not  given  a  certificate,  nor 
made  any  statement  upon  oath.  [Lefroy,  C.J. — Tho 
statute  does  not  require  that  the  physician  should  give 
a  certificate ;  there  is  not  a  word  about  giving  a  certifi- 
cate in  either  of  the  Acts.]  The  object  of  the  latter 
statute  evidently  is,  that  every  circumstance  upon 
which  the  justices  ground  their  decision  should  Ixiupon 
oath.  Counsel  cited  Shelford  on  Lunacy,  679,  and  Ex 
parte  Fell. 

Ijowson,  Q.C.  and  Barry ,  Q.C.  for  the  Crown. — 
Under  this  code  of  laws  it  is  the  duty  of  the  Lord 
Lieutenant,  before  issuing  the  order  for  the  transfer  of 
a  lunatic  from  the  gaol  to  the  district  lunatic  asylum, 
to  be  satisfied  that  such  person  still  continues  insane, 
and  a  ceitificate  of  two  physicians  to  that  efiect  is 
necessary.  That  certificate  was  obtained  in  this  ca  e. 
Befoi-e  this  court  grants  a  writ  of  habcus  corpits,  they 
should  be  satisfied  as  to  the  present  state  of  this  per- 
son's mind :  (i?ex  v.  Turlinfjton  and  Ex  parte  Car- 
penter.^ Should  the  court  be  of  opinion  that  they  have 
not  sufficient  matter  (>efore  them  to  enable  them  to 
come  to  a  decision  in  this  case,  the  Government  are 
ready  to  afford  every  assistance  to  the  court  in  any 
inquiry  that  they  may  direct. 

Hanns,  Q.C.  contended  that  the  informations  were 
bad  on  the  face  of  them,  and  that  consequently  both 
the  writ  of  certiorari^  and  the  writ  of  habeas  corpus 
should  be  grant^jd.  [Lbfhoy,  C.J  — You  call  upon 
us  to  isijue  a  writ  of  hcUn^as  corpus  in  a  case  where 
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the  statute  U  express  as  to  the  particular  way  in  which 
the  party  is  to  be  discharged.]  The  order  of  the 
Lord  Lieutenant  being  grounded  on  the  conunit'  al  of 
the  justices,  must  stand  or  fall  by  that  committal ;  if 
the  committal  is  bad  as  not  being  warranted  by  the 
informations,  the  order  of  iho  Lord  Lieutenant  is  bad 
also.  [Lepboy,  G.J.— Supposing  at  the  time  of  the 
service  of  the  conditional  oxtier  this  party  was  a  dan- 
gerous Innntic,  surely,  upon  a  defect  in  the  informal 
tions  we  are  not  now  to  discharge  him.]  There 
should,  at  leiist,  be  some  inquiry  iustitutt'd  as  to  the 
state  of  this  ]»erson*s  mind :  (^Rtx  v.  Turlington  and  Ex 
parte  Carptnter.') 

Lkfroy,  C.J. — I  think  it  will  answer  your  purpose, 
if  we  direct  an  inquiry  as  to  the  state  of  this  person's 
mind.  The  inquiry  will  be,  whether  John  P'etherston 
is  now  a  dangerous  lunatic  We  will  give  you  an 
opportunity  of  naming  a  competent  medical  man.  The 
Government  have  a  right  to  nominate  another,  as  they 
are  concerned  in  the  committal  of  this  person.  We 
think  that  both  of  these  medical  men  should  be  persons 
who  have  had  jiccess  to  the  party  already,  as  they  will 
be  more  competent  to  form  an  opinion  on  the  state  of 
his  mind,  than  a  person  who  will  merely  see  him  f'r 
the  first  time.  The  commission  will  also  include 
another  properly  qnaliBed  medical  man,  who  will  be 
nominated  by  both  parties. 

ffarria,  Q.G.  proceeded  to  argue  in  support  of  the 
motion  for  the  writ  of  cerHorari.  [Lefroy,  C.J. — 
Has  the  present  applicant  any  lo€us  standi  in  this 
court,  to  entitle  him  to  call  upon  us  to  grant  a  writ  of 
(^rtkrari  f  ]  He  appears  in  the  character  of  next 
friend.  In  the  caae  of  the  Hottentot  Venue  the  applica- 
tion was  made  by  a  stranger.  [Lefroy,  C.J. — 
That  was  the  case  of  a  habeas  corpus.  We  would 
admit  a  father,  or  even  a  stranger,  to  apply  for  a 
habeas  corput^  but  the  question  is  with  regard  to  the 
certiorari.']  It  is  necessary  that  this  writ  should  be 
granted  for  the  purpose  of  the  habeas  corpus. 

Lane^  Q.C.  in  reply. — It  is  impossible  to  bring  up 
these  informations  as  required  by  the  conditional  order. 
They  ore  now  in  the  hands  of  the  clerk  of  the  Crown, 
to  whom  they  have  been  returned  under  the  provisions 
of  8  &  9  Vict,  c  107,  s.  10.  The  party  is  not  now  in 
custody  under  any  of  the  proceedings  before  the  justices, 
but  under  the  order  of  the  Lord  Lieutenant.  And 
even  if  it  was  possible  to  comply  with  the  terms  of  the 
order,  the  object  of  this  appliuition  would  be  gained  by 
the  writ  of  habeas  corpus^  under  which  every  document 
must  be  brought  up :  (Scotland  and  Grady's  Practice 
of  the  Queen's  Bench,  137;  Rex  v.  Boioen.)  It  is 
in  the  discretion  of  the  court  to  grant  a  writ  of  cer- 
tiorari, and  as  no  object  will  be  gained  by  it  in  this 
case,  it  ought  to  be  refused.  The  applicant  has  been 
guilty  of  inexcusable  delay  in  not  coming  to  this  court 
sooner.  The  committal  was  in  January,  and  both  the 
Quarter  Sessions  and  the  Spring  Assizes,  the  proper 
courts  of  appeal,  intervened  between  the  date  of  the 
committal  and  the  time  when  John  Fetherston  waa  trans- 
ferred to  the  lunatic  asylum :  {Rex  v.  Commiesioners 
of  Sewers  for  the  Tower  Hamlet  t.)  After  the  party  is 
so  transferred,  the  statute  is  explicit  as  to  the  way  by 
which  he  is  to  be  discharged.  The  applicant  has  not 
pledged  his  belief  that  there  was  any  unwillingness  on 
the  part  of  the  Government  to  act  in  the  matter.  The 
explanation  given  of  this  delay  in  the  affidavit  of 
George  Fetherston  is  quite  insufficient. 

Lefroy,  C. J.— This  wise  comes  before  the  court 
upon  a  motion  to  make  absolute  a  conditional  order 
for  a  writ  of  habeas  corpus  to  bring  up  the  body  of 
John  Fetherston,  an  alleged  lunatic ;  and  a  condi- 
tional order  for  a  writ  of  certiorari  to  quash  a  com- 
mittal warrant  and  order  under  which  this  person  has 
been  committed  to  gaol  and  sent  to  a  lunatic  asylum, 
where  ho  still  remains.  The  circumstances  of  this  case 
are  such  aa  naturally  and  properly  to  form  the  grounds 


of  these  conditional  orders.  The  committal  warrant  of 
the  justices  under  which  John  Fetherston  has  been 
committed  to  gaol  is  grounded  on  two  Acts  of  Parliar- 
ment,  1  &  2  Vict.  c.  27,  and  8  &  9  Vict.  c.  107. 
And  we  are  clearly  of  opinion  that  a  conmiittal  in 
order  to  be  valid  must  be  in  strict  ecmpliance  with 
the  provisions  of  both  these  statutes  ;  and  that,  under 
the  provisions  of  these  statutes  the  evidence  on  the 
face  of  the  informations  must  show,  first,  that  the 
party  was  labouring  under  a  derangement  of  mind; 
secondly,  that  he  was  discovered  under  circumstances 
denoting  a  purpose  of  committing  a  crime  for  which,  if 
committed,  he  would  be  liable  to  be  indicted ;  and,  thirdly, 
the  evidence  must  be  such  as  to  show  that  the  party 
was  a  dangerous  lunatic.  It  is  not  enough  that  there 
should  appear  on  the  face  of  the  informadons  facts  froai 
which  it  may  be  inferred,  that  tlie  circumstances  under 
which  this  person  was  apprehended  may  possibly  have 
been  buch  that  the  juj^tioes  might  have  been  warranted 
in  committing  him.  The  second  Act  seems  to  have  been 
passed  for  the  purpose  of  protecting  the  subject  fr<»n 
this  mischief,  that  he  might  be  apprehended  and  com- 
mitted to  gaol  without  knowing  or  having  an  opportxaiity 
of  knowing  on  what  grounds  the  warrant  of  committal 
may  have  been  made.  This  Act  has  made  provision 
against  what  would  have  been  othenvisc  an  intolerable 
grievance.  In  this  case  we  are  clearly  of  opinion  that 
there  does  not  appear  sufficient  on  the  face  of  these 
informations  to  satisfy  us  that  the  provisions  of  this 
statute  have  been  complied  with.  If  the  case  turned 
simply  on  the  validity  of  this  committal  we  should  have 
no  difficulty.  But  then  there  is  an  application  for  a 
writ  of  certiorari  for  the  purpose  of  quashing  these 
proceedings ;  an  order  for  such  a  writ  is  not  granted  as 
of  course,  even  though  it  should  appear  that  the  war- 
rant of  the  justice  was  illegal.  We  are  to  couidder  here 
whethi  r  it  i«  necessary  for  the  purpose  of  the  hibeat 
corpta  that  these  proceedings  should  be  quashed.  No 
such  necessity  appears  to  us  to  exist,  nor  does  this 
appear  to  be  the  proper  course  of  proceeding  under 
the  authority  of  the  case  of  Rex  v.  Bowen^  where 
Lord  Kenyon,  though  he  permitted  counsel  to  argue  the 
point,  was  of  opinloi^  that  under  the  writ  of  habeat 
corpus  the  party  would  have  obtained  relief  if  he  had 
been  entitled  to  it,  and  that  the  proceeding  by  the  writ  of 
hctbeas  corpus  was  the  proper  mode  of  obtaining  it.  The 
applicant  iu  this  case  should  have  moved,  not  for  a  certio- 
rtxriy  but  for  a  writ  of  habeas  corpus^  in  the  return  to 
which  the  warrant  of  the  justices,  the  order  of 
the  Lord  Lieutenant,  and  all  the  other  proceedings 
would  appear  before  the  court.  Again,  there  are 
other  grounds  upon  which  we  are  satisfied  that  this 
application  for  a  certiorari  should  be  refused.  It 
is  not  necessary  for  the  purpose  of  obtaining  the 
liberty  of  this  person.  Ho  is  now  confined  in  the 
lunatic  asylum  under  the  order  of  the  Lord  lieutenant, 
and  if  his  stnte  of  mind  is  such  as  to  entitle  him  to  his 
discharge,  he  can  obtain  it  under  the  provisions  oi 
these  Acts  of  Parliament  without  coming  to  this  court. 
There  {ire  other  reasons  which  we  have  not  yet  men- 
tioned upon  which  we  refuse  this  motion,  and  we 
think  it  our  duty  to  state  them  iu  order  that  it  may  be 
clearly  understood  upon  w^hat  grounds  the  court  acts. 
This  application  has  been  made  by  a  person  who,  with 
respect  to  the  certiorari,  has  no  loau  standi  in  this 
court ;  if  the  grant  of  the  certiorari  were  necessary  for 
the  purposes  of  the  habeas  corpus,  we  would  reocive 
this  application  from  any  one.  But  we  know  of  no 
authority  which  allows  a  party  to  come  into  this  couii 
for  a  certiorari  on  behalf  of  another,  unless  it  were 
necessary  for  the  purposes  of  a  habeas  corpus.  Again, 
the  delay  that  the  present  applicant  has  been  guilty  of 
in  not  bringing  this  matter  sooner  l)efore  the  proper 
tribunals  for  inv^tigating  it  is  an  additional  reason 
why  we  should  refuse  this  motion.  The  magis- 
trate's   warrant    must    have    been    returned   to   the 
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derk  of  the  Crown  previous  to  the  spring  aaaizes,  and 
John  Fetherston*8  name  most  have   appeared  on  the 
jndge*a  calendar  at  those  assizes ;  this  applicant  would 
then  have  had  an  opportuuity  of  getting  rid  of  this 
illegal  order,  and  it  would  have  heen  the  duty  of  the 
judge  to  have  discharged  it.     Another  opportunity  oc- 
aured  at  the  quarter  sessions.     Then  the  Lord  Lieu- 
tenant, in  discharge  of  lus  duty,  exercises  the  authority 
given  to  him,  of  removing  this  person  to  the  lunatic 
asjlvin.     The  first  application  is  made  to  this  court  in 
November,  and  what  occurs  in  the  mean  time  ?     This 
order  b  allowed  to  stand  as  a  legal  order,  no  applica- 
tion is  made  to  any  of  those  tribunals  to  which  the 
pre^ttt  applicant  might  have  had  access ;  and  after 
having  allowed  this  matter  to  stand  over  for  such  a 
Laigih  of  time,  we  are  now  asked  to  issue  a  certiorari 
for  the  retnm  of  this  (x>mmittal  warrant  and  order, 
and  thereby  express  our  opinion  that  the  Lord  lien- 
tenant  has  acted  unadvisedly  in  this  matter,  his  order 
being  grounded  on   an   illegal  warrant.      Tiiis  case 
strongly  instances  the  great  inconvenience  that  may 
arise  from  delay  in  bringing  forward  such  an  applica- 
tion as  the  present.     And  as  delay  has  been  made  on 
other  occasions  the  ground  of  refusal,  this  considera^ 
tioQ,  taken  along  with  the  drcumstanoe  that  the  pre- 
floit  application  has  been  made  by  a  person  who  has  no 
l&etu  slKuidi  in  this  court,  leaves  no  doubt  on  our  minds 
that  this  motion  should  be  refused.     This  disposes  of 
the  qae»tion  with  regard  to  the  certiorari.     But  then, 
the  affidavits  show  that  the  evidence  before  the  justices 
disclosed  facta  which  have  been  defectively  put  on  the 
face  of  the  informations,  and,  looking  at  these  docn- 
mente,  there  camiot  be  a  doubt  that  the  jurisdiction  of 
the  justices  has  been  defectively  and  carelessly  ex- 
ercised ;  and,  as  they  have  not  discharged  their  duty 
with  that  diligence  and  precision  which  the  statute  re- 
qaires,  we  will  not  give  them  costs ;  they  have,  by  the 
defective  exercise  of  their  jurisdiction,  given  grounds 
for  these  parties  to  come  into  this  ^court.     W.th  re^^ard 
to  the  application  for  a  habeas  corpus^  we  have  made 
saxh  provision  as  we  hope  will  be  satisfactory  to  all 
parties ;  the  report  of  the  commission  will  be,  whether 
John  Fetherston  is  at  present  a  dangerous  lunatic. 

O'Brien,  J. — I  concur  fully  in  the  judgment 
delivered  by  my  Lord  Chief  Justice.  I  shall  only  udd, 
that  the  informations  do  not,  from  be<anning  to  end, 
state  a  single  fact  from  which  it  w^ould  appear  that 
John  Fetherston  is  a  lunatic  at  all.  Besides,  this  eer- 
tiorari  is  not  necessai'y  for  the  purposes  of  the  kabetis 
carpttB,  and  such  a  writ  has  never  been  granted  on  the 
application  of  a  third  party.  I  am,  therefore,  clear 
that  this  motion  should  be  refused. 


COTTBT  OF  COMHON  BENCH. 

Re,.>orted  by  Willux  B.  Katx  ana  J.  D.  Robixsox,  Eaqri.. 

BarrUters-at-Law. 


Monday y  Nov.  14. 

(Before  the  Full  Court.) 

Dobbin  r.  Aikin. 

Weaffera  Act — ApptcUJrttm  the  decision  of  (he 

magittraies  there  m. 

Held,  thai  weavers  matf,  vnthout  violaiinff  the  promsions 

oj  theZ  <f4t  Vict.  r.  91,  enter  into  special  contracts 

with  thek"  empkyers. 

This  was  a  case  submitted,  at  the  desire  of  the 
magistrates  of  Newtownards,  for  the  opinion  of  this 
court.  The  terms  of  the  case  were  as  follow  :  — "  At 
the  petty  sessions  held  on  the  14th  June  1859,  com- 
plainant summoned  defendant,  who  wiis  agent  to 
Messrs.  J.  Muir  and  Co.,  Glasgow,  manufacturers,  for 
the  sum  of  6«.  4d ,  balance  of  wages  due  to  him  for 
weaving  a  web.  Of  this  sum  Is.  4d.  was  admitted  to 
be  due,  and  was  duly  tendered  to  tlie  complainant ;  but 
the  remaining  bs.  were  kept  aa  a  fine,  or  set-off,  for 
detention  of  work,  being  one  halfpenny  per  ell  on  the 


whole  web  of  120  ells.    A  ticket  was  produced,  setting 
forth  the  particulars  in  accordance  with  3  &  4  Vict, 
c.  91,  s.  16.     It  is  to  be  observed  that  this  ticket  is 
not  in  exact  accordance  with  the  above-reclte<l  section, 
the  price  being  named  by  the  ell  instead  of  by  the  yard ; 
but  as  no  exception  was  taken  to  it  on  that  score,  the 
magistrates  confined  themselves  to  the  point  in  dispute. 
The  time  allowed  for  finishing  the  web  was  five  weeks ; 
it  was,  however,  five  weeks  and  three  da3r3  before  the 
last  cut  or  portion  was  brought  in,  so  that,  allowing 
eight  days  of  grace  according  to  the  18th  section  of  the 
above  recited  Act,  the  work  was  detiuned  three  weeks 
beyond  the  stipulated  time.      At   the  bottom  of  the 
ticket  is  a  condition  in  writing  that  should  the  work 
not  be  finished  within  the  specified  period  of  five  weeks, 
only  4^.  per  ell  was  to  be  paid,  and  if  not  within  six 
weeks,  4d.  per  ell  instead  of  4^d,  as  mentioned  in 
the  body  of  the  ticket.      At  the  hearing  of  the  caae, 
complainant  admitted  that  he  did  not  expect  to  be  paid 
in  full,  in  consequence  of  the  work  being  detained  so  long 
aft«r  the  stipulated  time.     On  the  bade  of  the  ticket  is 
another  condition,  signed  by  the  complainant,  whereby 
he  agrees  to  refer  all  matters  in  dispute  between  him 
and  his  employer  to  arbitration,  and  hence  it  was  con- 
tended by  the  defendant  that  this  case  ought  not  to 
have  been  brought  before  the  court  of  petty  sessions  for 
adjudication.     Having  heard  the  facts  as  above   de- 
tailed, the  magistrates  were  unanimously  of  opinion 
that  the  conditions  subjoined  to  the  ticket  given  to  the 
complainant  were  calculated  to  supersede  the  power  of 
the  court  of  petty  sessions  to  measure  and  award  the 
amount  of  penalty  for  tl)e  fulure,  by  complainant,  to 
complete  the  work  within  the  time  agreed  on,  which 
power  is   specially  vested  in  the  magistrates  by  the 
18th  section  of  the  Act  above  referred  to,  obviously 
with  the    intention  of   providing  protection  to    the 
employed   against   any  attempt   on   the  part  of  the 
employer  to  impose  arbitrary  fines  or  penalties,  and 
which   power    the    magistrates    consider    they    have 
hitherto  fairly  and  impartially  exercised,  by  uniformly 
awarding  to  the   employers,  on  the  hearing  of  com- 
plaints for  the  detention  of  work,  fair  compensation 
for  any  loss  or  damage  which  may  have  been  proved 
to  result  from  the  defaults  of  the  employed.     In  this 
particular  case,  as  the  defendant  relied  on  the  validity 
of  the  condition  appended  to  the  ticket  to  deduct  the 
full  penalty  specified  therein,  and  as  for  the  reasons 
above  given,  the  magistrates  would  recognise  no  con- 
dition which  went  virtually  to  supersede  and  nullify 
the  powers  given  to  them  by  the  Act,  they  were  pre- 
cluded from  entering  on  the  question  of  compensation 
i^or  loss  and  damnge   caused  by  detention,  and  felt 
obliged  to  decide  in  favour  of  the  complainant  for  the 
full  amount  claimed.     With  regard  to  the  arbitration 
condition  on  the  back  of  the  ticket,  the  magistrates 
considered  that  before  either  party  could  be  bound  to 
abide  by  arbitration,  the  magistrates  themselves  should, 
according  to  the  Arbitration  Act  (5  Geo.  4,  c.  96), 
hear  the  cause  of  complaint,  and  decide  whether  it  was 
a  subject  for  arbitration  or  not,  and  that  the  condition 
on  the  back  of  the  ticket  was  in  direct  contravention  of 
the  meaning  and  intent  of  that  Act.'* 

Arthur  Close  (with  him  W.  J.  Sidney)  for  the 
manufacturers. — The  question  involved  in  this  case  is 
of  great  importance  to  the  manufacturers  of  the  North 
of  Ireland.  Where  the  web  has  been  detained  more 
than  nine  weeks,  the  employers  are  not,  in  such  case, 
bound  to  pay  more  than  4d.  per  yard ;  in  other  words 
the  special  contract  is  not  made  under  the  16th  section 
of  the  Weavers'  Act.  There  are  no  decisions  in  the 
reports  upon  the  construction  of  this  Act,  but  there 
can  be  nothing  inconsistent  in  making  such  a  contract 
as  this  with  the  terms  of  the  Act.  The  dedsion  of  the 
magistrates  is  plainly  bad,  and  ought  to  be  reversed. 

WiUiam  Andrews  and  Hugh  Law  contra. — The  Act 
confers  mutual  benefits  on  the  employer  and  the  em- 
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plojed.  In  the  18th  section  reference  is  made  to  par- 
ticular and  specified  times,  within  which  the  cloth  mast 
be  returned ;  no  time  is  fixed  for  this  by  the  terms 
which  appear  in  the  ticket ;  the  weaver  might  not, 
therefore,  if  he  should  detain  his  web  for  a  lengthened 
period,  be  entitled  to  any  remuneration.  The  decisions 
on  the  analogous  Acts  in  England  mny  be  referred  to. 
The  c^isc-i  all  show  that  actions  would  not  lie  when 
brought  upon  contracts  made  in  violation  of  any  special 
Act  of  Parliament.  There  being  no  standard  measure 
referred  to  in  this  contract,  it  is  on  that  ground  void 
under  the  provisions  of  the  a  Geo.  4,  c.  74,  s.  15. 
The  following  cases  were  cited: — Coj)e  v.  Rowlands^ 
2  M.  &  W.  149  ;  Little  v.  PooU,  9  Bar.  &  Ores.  192 ; 
Watts  V.  JF)riend,  10  Bar.  &  Ores.  446 ;  Cundell  v. 
Dawson,  4  C.B.  376;  7)/son  v.  Thomas^  1  M'C.  & 
Young,  128. 

MoNAHAN,  C.J. — We  entertain  no  doubt  but  that 
the  construction  put  upon  this  Act  of  Parliament  by 
the  magistrates  is  erroneous.  There  is  nothing  in  the 
Act  itself  to  prevent  the  weavers  from  entering  into 
special  contracts  with  their  employers.  The  party  hav- 
ing raised  only  one  point,  we  confine  eur  judgment  ex- 
clusively to  that  point;  we  reverse  the  decision  of  the 
ma^trates,  but  without  costs. 


COTTItT   OF  ADMTRAT.TY. 

Reported  by  Wm.  O.  Cbaicpkbt,  Ji^bq..  Barrlster-at-Law. 


The  Amazon. 
Salvage — Appeal  from  inagistra'es — Costa, 
The  Court  of  Admiralty  hiisjvil  jurisdiction,  and  will 
review  the  decision  of  magistrates  in  a  salvage  case 
heard  before  them^  and  mag  either  increase  the  re- 
muneration atoarded  belowj  ifinsufflcie-t,  or  decrease 
it  if  excessive. 
If  the  appeal  is  by  the  owners  of  the  vessel  salved  to 
decre<ue  the  salvage  award,   and  Ute    Court   of 
Admirtdty  decrees  in  favour  of  the  appellants,  the 
order  will  be  made  without  costs,  <u  the  respon- 
dents—the unsuccessful  parties — could  not  expect 
to  get  them,  and  should  not  be  compilled   to  pay 
them,  as  they  appeared  to  support  the  award  of  a 
competent  tribwn'tL 
In  this  case  the  pro])erfy  saved  wns   vorth  8000/. ; 
the  magistrates  awarded  to  tfie  salvors  1698/-,  and 
tJte  Court  of  Admiralty  reduced  that  sum  to  1007/. 
This  was  a  salvage  appeal  instituted  against  the  brig 
Anwzoti,  of  Liverpool,  237  tons  burden  (James  Steele, 
master).      It   appeared  by  the  pleadings  and  evidence 
that  she  had  gi>t  ashore  on  the  Arklow  Bank  on   the 
4th  June  1858,  on  her  outward  voyage  from  Liverpool 
to  Brazil,  and  a  certiun  portion  of  her  cargo  having 
been  discharged  into  smacks,  was  by  them  conveyed  to 
Arklow,  and  subsequently  to  Liverpool,  where  it  was 
sold,  realising  a  net  sum  of  8000/.     The  rest  of  the 
cargo,  iron  and  coal,  woj,  wiili  the  vessel,  lust.     Tlie 
claims  of  the  salvors  were  left  to  the  decision  of  two 
magistrates  at  Arklow,  Mes3r8.Court«nay  and  Edwards, 
and  the  value  of  the  property  salved  being  then  stated 
at     10,190/L,    they    awarded    oue-sixih,    or    1696/. 
Against  this  award  the  owners  appealed  on  the  groimd 
of  excess.     The  case  was,  by  consent,  heard  viva  voce, 
and  the  facts  appear  in  the  judgment  of  the  court. 

Gibbon,  LL.JL).  and  Elrington,  LL.D.  for  appellants, 
and 
'  The  Solicitor-General,  LL.D.  (with  Totonsend)  for 
the  respondents. 

Kelly,  J. — This  is  an  appeal  by  owners  against  an 
award  of  salvage  made  by  two  justices  uf  the  county  of 
Wicklow,  who  awarded  to  the  i»alvor8  one- sixth  of  the 
property  saved,  and  the  only  ground  of  appeal  alleged 
is  the  excess  of  the  sum  awarded.  rhe  facts  are 
shortly  these.  Early  in  the  morning  of  the  4th  June, 
this  brig,  the  Amazon^  237  tons  register,  with  a  master  j 


and  ten  hands,  and  having  a  valuable  general  cargo  on 
board,  bound  from  Liverpool  to  Para,  in  South 
America,  got  on  the  Arklow  Bank,  the  dangers  of 
which  are  well  known.  The  wc^ither  was  fair,  and 
there  was  a  quiet  sea,  and  the  mainland  distant  about 
seven  or  eight  miles.  The  smack  Peter,  of  Arklow, 
arrived  shortly  after,  and  five  or  six  of  her  crew  got 
on  board  the  brig,  informed  the  captain  of  his  danger, 
and  advised  him  to  lighten  his  vessel,  an  advice  which 
he  did  not  think  fit  then  to  follow,  as  he  had  hopes  of 
getting  her  off.  The  coast  guard,  under  Lieutenant 
Dunsterville,  arrived  in  a  short  time,  and  a  kedge 
anchor  being  got  out,  it  was  hove  on,  with  the  purpose 
of  warping  the  vessel  off  the  ground.  After  some 
time,  however,  the  warp  broke,  and  the  attempt  waa 
abandoned.  Meanwhile,  seven  or  eight  boats  more 
arrived,  but  the  evening  being  advanced  to  eight  or 
nine  o'clock,  it  was  thought  too  late  to  commence  the 
discharge,  the  more  so  as  the  boats  in  attendance  were 
but  few.  On  the  next  morning,  the  5th,  at  daybreak, 
the  discharge  was  begiin,  when  Lieutenant  Warren  and 
the  coast  guard  from  "  Jack's  Hole  "  station  arrived, 
and  that  officer  took  charge  of  the  vessel,  and  under 
his  orders  and  directions  every  possible  portion  of  the 
cargo  was  discharged.  This  gentleman  rem:uned  the 
whole  day  and  until  late  in  the  evening,  and  under  bis 
control  and  superintendence  no  less  than  forty-seven 
smacks  were  loaded  with  the  cai^  of  the  ill-fated 
vessel.  It  should  have  been  stated  that  about  three  o'clock 
on  that  day,  on  the  rising  tide,  another  attempt  was 
made  to  heave  the  vessel  off,  but  without  success,  and  the 
discharge,  which  had  temporarily  ceased,  was  resumed 
and  completed — the  whole  cargo  being  discharged, 
with  the  exception  of  some  coals  and  heavy  machinery. 
This  service  was  one  under  pecnlLir  circumstances— a 
vessel  in  good  condition  got  on  a  bank ;  two  efforts  to 
get  her  out  of  that  critical  state  failed ;  and  it  was  to  be 
remarked  that  these  efforts  were  made  by  the  co&st 
guard  and  the  crew  of  tlu*  vessel,  and  that  the  Arklow 
fishermen  did  not  contiibute  to  it  in  the  slightest 
degree.  All  they  did  was  under  the  orders  of  the  proper 
legal  authority  of  the  coast  guard,  who  exercised  a 
control  and  supervision  of  the  entire  service,  and 
whatever  skill  was  shown  on  the  occasion  wns  shown 
by  "the  senior  officer  before  referred  to — Lieutenant 
Warren.  The  usual  elements  of  salvage  were  wanted 
in  this  case.  No  skill  could  be  claimed  by  the  salvors 
before  the  court.  No  danger  could  f 'r  a  moment  be 
suggested — as  the  slightest  ri.sk  to  life  or  limb  did  not 
occur.  Tiie  only  element  of  salvage  in  the  case  was 
its  success.  The  conduct  of  thesis  Arklow  fishermen, 
the  salvors  before  the  court,  has  been  properly  put 
forward  by  their  advociites,  and  must  be  noticed  by  the 
court.  Lieutenant  Warren  tells  it,  that  his  orders  were 
obeyed  by  this  nmnerous  assemblage  of  nearly  500 
men ;  that  the  smacks  cime  alongside,  luadod  and 
departed,  as  directed  by  him,  and  that  all  the  goods 
wLiQ  safuly  given  up,  and  it  was  not  suggested  l^  the 
appellants  that  a  single  article,  even  of  the  most  trivia] 
value,  was  not  forthc«*ining.  It  might  be  that 
this  good  conduct  tirged  the  magistrates  in  their 
decision,  and  it  would  also  weigh  with  that 
court;  but  the  court  must  i*emind  these  fishermoi 
that  the  law  must  be  res^iected,  and  that  its  penal- 
ties must  be  enforced,  were  dishonesty  attempted. 
The  only  element  of  salvage,  then,  in  this  case  was  the 
element  of  success,  and  no  doubt  the  services  in  ques- 
tion had  been  successfully  performed,  when  it  was 
borne  in  mind  that  in  the  bhort  space  of  fonr-and- 
twenty  hours,  property  of  such  great  value  had  been 
rescued.  Still  the  court  cannot  consider  this  as  a  pure 
salvage  service,  but  rather  a-s  a  meritorious  service. 
The  smacks  and  crews  in  question  were  employed  under 
authority,  and  were  not  really  "voluntary  salvors." 
They  came  and  went  under  the  control  of  others.  It 
was  A  case  of  great  merit,  but  not  of  pure  and  volon- 
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taiT  salTage.  Kow  as  to  the  qnestivn  of  revrard.  These 
little  Teasels  were  employed  from  Friday  to  Tuesday, 
tnd  some  to  Wednesday,  nntil  their  lading  was  dis- 
ehaiiged.  The  nsual  amonnt  earned  by  them  in  fishing 
w«  bat  small,  aad  the  property  saved  was  of  great 
Talae,  in  all  amoanting  to  8000/.  The  justices  have 
awarded  16982.,  aud  this  court  was  required  by  the 
owners  to  review  that  awnrd.  Looking  then  to  the 
interest  of  the  owners,  which  the  court  must  consider, 
and  leooUectiiig  that  this  property  hnd  been  saved  for 
re*^toration  as  well  as  reward,  and  must  not  all  be 
apraOowed  up  by  that  reward,  the  court  was  Iwuiid  to 
express  ita  opinion  that  the  award  was  excessive,  and 
iBu>t  be  rednced.  It  considered  that  the  .sum  of  twenty 
goineaa  was  a  fair  nud  sufficient  remuneration  for  each 
of  the  smacks  employed,  which  for  forty-seven  makes 
thesnmof  987/.  In  Addition  to  tbis  the  court  would 
give  the  sum  of  I/,  each  to  the  twenty  men  wiio  were 
engaged  in  pumping  the  Amazon^  in  all  the  sum  of 
IQOlLf  and  would  decree  the  magistrates*  award  to  be 
reduced  accordingly.  With  regard  to  the  costs  the 
stIvorB  could  not  expect  them,  nor  could  the  appellants 
seek  them  from  the  salvors,  who  come  to  support  the 
award  of  a  competent  tribunal.  Let  each  party  bear 
their  own  costs. 
Proctor  for  appeDante,  Mr.  John  T,  Hnmerton, 
Proctor  for  respondents,  Mr.  \Vm,  Richardson. 


GOXJBT  OF  aXTEElTS  B£NCH. 

Kipported  by  Joroi  Thompsox,  T.  \V.  Sauxdeus.  hiiJ  C.  J.  B. 
ilaaisucT,  Esqra.,  BarrUters-At-Luw. 

^Wednesday,  April  25. 
OrsRSEEBS,  &c.  OF  CjLAFHAM  (respondents)  v.  Over- 
seers, &G.  OF  St.  Pancbas  (appellants). 
Poor — Settlement — Apprenticeship — Articled  clerk. 
An  artided  clerk  to  an  attorn^  is  such  an  apprentice 
as  may  acquire  a  settlement  in  a  parish^  for  the 
pwposes  of  relief  to  the  poor,  under  the  S  <^  4 
Wia.^fM.  e,  11,  ».  8. 

The  short  point  in  this  case,  which  was  stated  after 
an  appeal  to  the  Surrey  Epiphany  Quarter  Sessions, 
1860,  was  whether  an  articled  clerk  to  an  attorney, 
boQsd  in  the  nsual  way  by  articles,  was  an  appren- 
tice within  the  meaning  of  3  &  4  Will.  &  M.  c.  11, 
5.  8,  which  enacts,  "  If  any  person  shall  be  bound  an 
apprentice  by  indenture  a<M!ording  to  law,  and  inhabits 
in  any  town  or  parish,  such  binding  and  inhabiting 
shall  be  adjudged  a  good  settlement." 

Knitpp  {Needham  with  him)  for  the  respondents. — 
An  articled  clerk  is  not  within  the  3  &  4  WUl.  &  M. 
c  11,  8.  8.  At  the  time  of  that  Act  an  apprentice  wiis 
a  well-known  relation,  and  had  been  described  by  the 
5  Eliz.  c.  4,  and  was  connected  with  the  mysteries  and 
trades  there  specified.  Ex  parte  Frideaux,  3  Myl.  & 
Cr.  327,  W.IS  a  decision  of  Lord  Cottenham's,  that  an 
articled  clerk  was  not  an  apprentice  within  the  Bankrupt 
Act,  6  Geo.  4,  c.  16,  s.  49.  Could  it  be  said  that  the 
20  Geo.  4,  c  19,  ss.  3,  4,  giving  justices  jttris<liction 
npon  comphunts  by  and  against  apprentices,  would  be 
applicable,  if  the  premium  did  not  exceed  5/.  ?  Cases 
cited:  JCx  parte  UiU,  7  East,  376;  S.  C.  Reg.  v.  AY. 
/V«rat,Bnrr.  248 1  S.C.  B.v.  St.  Mary,  Lincoln,  Burr. 
728. 

Lt  Breton  (^Murray  with  him)  for  the  appellants. 
— ^An  articled  clerk  to  an  attorney  is  an  apprentice  : 
(1  Black.  Cora.)  In  Ex  parte  Prankard,  3  B.  & 
Aid.  257,  Bayley,  J.  uses  the  word  apprentice  when 
«peakmg  of  an  articled  clerk :  (i?.  v.  Laindon,  8  T.  R. 
383 ;  /i:  V.  ^Vhitchurchj  Set  Caa.  166 ;  C'w/v.  Broum, 
B  Price,  297.) 

CocKfiURN,  C.J. — I  am  of  opinion  that' a  settlement 

via  gained  by  apprenticeship  in  this  case,  sj  as  to 

sttisfj  the  statute.     We  must  look  at  two  things :  first 

was  there  such  a  binding  as  would  come  within  the 

[Mao.  C] 


legal  acceptation  or  definition  of  apprenticeship  ?  Secondly 
whether,  under  the  statute,  such  an  apprenticeship 
can  be  considered  sufficient  to  gain  a  settlement  ?  As 
to  the  first,  there  can  be  no  doubt  that  an  apprentice 
is  one  who  is  bound  to  serve  for  the  purpose  of  learn- 
ing a  business  or  profession,  and  the  relation  is  of  that 
nature  that  the  master  engages  to  teat  h  the  appren- 
tice, and  he  engazcs  to  serve  the  master  in  order  that 
he  may  learn  the  business  or  profession.  An  articled 
clerk  to  an  attorney  comes  strictly  within  that  defini- 
tion ;  he  binds  him:>clf  to  serve  ^e  attorney  that  he 
may  be  taught,  and  that  he  may  learn  his  profession. 
The  3  &  4  Will.  &  M.  c.  11,  s.  8,  is  couched  in  the 
most  general  language,  *'if  any  person  shall  be 
bound  an  apprentice  by  indenture  according  to  law, 
and  inhabit  in  any  town  or  parish,  such  binding 
add  inhabiting  shall  be  adjudged  a  good  settle- 
ment." Suppose  imraediately  after  the  passing  of  that 
statute  a  person  had  come  to  settle  in  a  parish,  and  to 
serve  under  such  an  indenting  as  thi?,  would  he  have  been 
removeable  ?  This  section  seems  to  engraft  the  excep- 
tion (among  others  introduced)  that  where  an  appren- 
tice is  bound  and  inhabits  in  any  parish  he  shall  not  be 
removeable.  It  also  protects  the  parish  against  a 
clandestine  residence.  Tliere  is  no  reason  therefore  to 
think  that  this  case  would  not  have  been  within  the 
protec  tion  of  the  statute.  Our  attention,  however,  has 
been  called  to  the  statute  5  Eliz.  c.  4 ;  but  tliat  was 
directed  to  certain  classes  of  trades  merely.  It  was  next 
said  that  the  Legislature  has  always  dealt  with  articled 
clerks  to  attorneys  by  the  name  of  articled  clerks,  and 
not  of  apprentices.  That,  however,  would  not  make 
them  the  less  apprentices  if  in  other  respects  they  come 
within  that  description,  or  be  any  reason  why  we  should 
deal  with  them  otherwise  than  as  they  are.  It  is  not 
necessary  to  impugn  the  decision  in  the  case  in  bank- 
ruptcy. The  question  now  arises  on  the  statute  of 
3  &  4  Will.  &;  M.  c.  11,  and  I  am  of  opinion  that  this 
is  a  species  of  apprenticeship  that  statute  intended  to 
protect  against  liability  to  removal. 

Crompix>n,  J. —The  term  "apprentice"  has  been 
defined  very  often,  and  the  relation  of  master  and  ap- 
prentice is  well  known  in  point  of  law.  The  essence 
of  the  relation  is,  that  the  apprentice  is  to  serve  the 
master,  and  learn  his  business,  and  that  the  master 
shall  teach  the  apprentice.  Then  wliat  is  the  meaning 
of  the  term  in  the  stat.  3  &  4  Will.  &  M.  c  11  ? 
The  ca-^es  cited  for  the  appellant  show  that  'such  aa 
apprentice  as  this  is  within  it,  and  that  its  meaning  is 
not  to  be  confine  i  to  the  mysteries,  arts  and  trades 
enumerated  in  the  stat.  of  5  Eliz.  c.  4.  The  only  dif- 
ficulty presented  to  us  is  the  case  in  bankruptcy.  There 
could  not  have  been  the  argument  in  the  time  of  3  &  4 
Will.  &  M.  that  there  is  a  series  of  statutes  calling 
them  articled  clerks,  as  those  statutes  are  since  that 
date.  I  therefore  think  the  appellants  are  entitled  to 
our  judgment. 

Blackburx,  J. — The  question  turns  on  the  con- 
struction of  the  stat.  3  &  4  Will.  &  M.  c  11.  An 
articled  clerk  is  bound  to  serve  the  attorney  for  the 
pnrpose  of  being  taught  the  trade  of  an  attorney. 
The  statute  of  Elizabeth  was  passed  to  forward  certain 
views  of  political  economy  which  are  now  exploded. 
Taking  the  words  of  the  3  &  4  Will.  &  M.  in  their 
natural  interpretation,  I  can  see  nothing  to  exclude  an 
apprentice  to  an  attorney.  As  to  the  bankruptcy  case, 
that  jud;;mcnt  is  entirely  untouched  by  anything  in 
this  decision.  If  the  language  was  wide  enough  in  the 
tune  of  William  and  Mary  to  include  an  articled  clerk, 
we  must  so  construe  it  now.  I  am  of  opinion  that  it 
v^as.  Judgment  for  the  appellants. 


Friday^  April  27, 
The  Guardians  op  the  Poor  of  the  Postsea 

Island  Union  v.  Whillier. 
Principal  and  surety — Bond  for  security  of  poo^^-raU 
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collector — Change  in  duties  of  office — Liability  of 
surety. 
By  an  order  of  the   Poor   Law  Commissioners^  the 
guardians  of  a  union  were  empowe-'eii  to  appoint  one 
or  mare  collectors  of  the  poor-rates  of  Ote  several 
pai'ishes  in  the  unvm.      The  guarditms  appointed 
four  for  parish  A,^  to  each  of  whom  loas  asngned  a 
separate  district  of  the  parish  for  collectionj  and 
they  subsequadly  resolved  to  appoint  a  fifth  for  the 
collection  from  oumei's  of  small  tenements:  (13  ^14 
Vict.  c.  99.)     There  being  vacancies  they  advertised 
that  they  Ufou^d  appoint  two  persons  to  be  collectors 
of  t  fie  poor-rates  of  parish  A.y  "to  wie  of  whom  will 
he  assigne/l  a  collection  nfsudi  rates  from  the  owner  g 
of  small  tenements  wider  the  13  ^  14  Vict.  c.  99.'' 
W.  became  a  candidate^  and  was  one  of  the  two 
elected^  and  tlie  entry  in  the  minute-book  of  the 
guardians  was,  that  he  was  appointed  for  the  pur- 
pose of  collecting  the  rafesfrom  the  owners  of  small 
tenements.   He  and  tico  sureties  gave  the  usual  bondy 
which  recited  in  the  condition  the  order  of  the  Pvor 
Law  Commissioners^  and  that  W,  was  apjmnted  to 
be  a  collector  under  the  said  oi'der.     After  some 
time  one  of  the  other  collectors  haring  died,  W.  W'lS 
assigned  tJte  collection  of  his  dis'rict,  and  gave  up  the 
small  tenements  collection : 
Held,  that  the  sureties  were  liable  on  the  bond  for  W.'s 
dtfaiccUiuns  arising  during  the  collection  of  the  new 
district. 

Special  case  for  the  opiinon  of  the  coart  as  to  the 
liability  of  the  defendant  for  the  defnlcations  of  a  poor- 
rate  collector  on  a  bond  as  one  of  the  sureties. 

Collectors  for  the  poor-rates  of  the  Portsea  Island 
Union  are  appointed  l)y  the  guardians  of  the  poor  by 
TJrtue  of  an  order  (Aug.  9,  1836)  of  the  Poor  Law 
Commissioners  "  to  appoint  one  or  more  lit  and  proper 
persons  to  be  the  collector  or  Ciillcctors  of  the  poor- 
rates  of  such  of  the  several  paiislies  comprised  in  the 
union  as  the  guardians  may  deem  to  require  a  collector ; 
and  after  deatii,  re.'^ignation,  or  removal  to  appoint  suc- 
cviUiors.  Among  the  duties  of  the  collectors  enume- 
rated in  the  order,  were,  first,  to  assist  the  church- 
wardens and  overseers  of  the  several  parishes  for 
which  they  shall  be  appointed  collectors  in  making  up 
the  aasessmentM,  filling  up  receipts,  keeping  fdl  books 
and  making  all  returns  which  relate  to  the  collec- 
tion of*  rates  payable  on  account  of  the  poor. 

In  1852  there  were  four  collectors  of  poor-rates  for 
the  parish  of  Portsea,  to  whom  particular  districts  of 
the  parish  were  assigned  for  collection.  There  was  a 
vacancy  by  the  resignation  of  one  of  the  four  collcctoi-s, 
and  it  had  been  resolved  to  appoint  a  fifth  collector,  to 
whom  was  to  be  assigned  the  collection  of  rates  from 
the  owners  of  small  tenements  within  the  parish,  the 
13  &  14  Vict,  c  99,  having  been  adopted  by  the  parish. 
An  advertisement  was  published  by  the  guardians 
that  they  would  appourit  two  persons  to  be  collectors  of 
the  poor-rates  of  the  parish  of  Portsea,  "  to  one  of 
whom  will  be  assigned  a  collection  of  such  rates  from 
the  owners  of  small  tenements  under  the  13  &  14 
Vict.  c.  99." 

Mr.  J.  W.  WTiillier  applied  for  one  of  the  appoint- 
ment«,  and  offered  the  names  of  the  defendant  and 
another  person  as  sureties  in  case  of  being  elected.  He 
was  elected.  In  the  minute-book  the  entry  of  liis  ap- 
pointment was  made  '*  for  the  purpose  of  collecting  the 
rates  from  the  owners  of  small  tenements,**  and  also 
that  the  sureties  nominated,  were  approved  of. 

The  Poor  Law  Board  sent  a  letter  of  approval  of  the 
appointment  of  Mr.  Samuel  Haslett  ^^the  other  person 
appomted)  and  Mr.  J.  W.  Whillier  as  collectors  of 
poor-rates  in  the  parish  of  Portsea,  &c. 

llie  bond  given  by  J.  W.  Whillier  and  his  sureties  was 
in  this  form : — "  They  jointly  and  severally  bound 
themselves  to  the  gnardiana  in  400^'*  The  condition 
of  the  bond  recited  the  poor-law  order  of  Aug.  9,  1836, 


and  that  J.  W.  Whillier  was  appointed  to  be  a  collector 
under  the  said  order,  and  then  proc  -edcd,  "  that  if  the 
above-named  collector  should  during  his  continuance  in 
the  ofiice  of  collector,  and  whether  the  district,  p«ri»h 
and  places  for  which  he  is  appointed  to  act  bo  or  bo 
hereafter  not  changed,  or  diminished,  or  enlarged,  or 
in  any  wise  altered,  duly,  ^c,  discharge  the  daties 
thereof,"  &c. 

The  said  J.  W.  Whillier  thereupon  entered  upon  hU 
duties,  and  collected  the  ratea  from  the  owners  of 
small  tenements  in  the  parish  up  to  June  1855,  when 
he  was  transferred  by  the  guardians  to  one  of  the  four 
districts  collected  by  the  other  four  collectors.  He  col- 
lected the  rates  of  that  district  down  to  Nov.  1 858, 
when  he  was  discovered  to  have  oommitied  defalcatioDB 
to  the  amount  of  554/.  3s.  lOd. 

No  new  bond  was  given  by  J.  W.  Whillier  in  18.55 
or  at  any  other  time. 

Lush  (  V.  Uarcowrt  with  him).— The  terms  of  the 
bond  show  what  Whillier^a  appointment  was,  vix.,  that 
he  was  appointed  a  cillector  of  the  poor-rates  under 
the  order  of  the  Poor  Law  Commissioners,  recited  in  it. 
The  office  was  a  freehold  one,  subject  to  removal  only 
by  the  Poor  Law  Conmiissioners.  He  was  appointe4d 
collector  for  the  parish  generally,  and  the  resolution  of 
the  guardians  does  not  limit  that  appointment,  for  it 
cannot  do  that  They  had  no  authority  to  appoint  a 
collector  for  any  other  purpose  than  that  specified  in  the 
poor-law  order:  (Jitewatt  v.  M''Kean,  24  L.  J.  144, 
Ex.)  The  orders  of  the  Poor  Law  Board  define  the 
duties  of  the  oflice,  and  the  bond  is  general  and  binds 
the  sureties  for  all  defalcations  as  collector  of  the 
parish  gcn«  rally. 

Jofice  for  the  defendant — The  poor-law  order  is 
dated  before  the  passing  of  the  Small  Tenements  Act. 
Whillier,  by  the  resolution  of  the  board  of  guardians, 
was  expressly  appointed  for  the  purpose  of  collecting 
under  that  Act ;  and  the  change  Xo  collecting  from  the 
owners  of  other  tenements  was  such  a  change  in  the 
office  as  to  discharge  the  sureties.  The  effect  was  to 
alter  the  remuneration  and  increase  the  risk,  and  if  the 
rl-k  is  increased,  the  sureties  are  discharged :  {Pybue 
V.  Gibb,  6  E.  &  B.  910.) 

iMsh  was  heard  in  reply,  and  referred  to  Frank  v. 
Edwards,  8  Ex.  214. 

CocKBUUN,  C.J.— The  first  question  is,  whether  the 
appointment  as  collector  was  as  collector  of  the  rates 
of  the  parish  generally,  or  the  rates  payable  nnder  the 
Small  Tenements  Act  exclusively.  If  it  was  for  the 
latter  purpose  only,  then  by  the  subsequent  Act  of 
the  guardians  in  employing  the  collector  for  an  en- 
tirely different  purpose,  and  his  default  therein,  his 
surety,  according  to  all  the  authorities,  would  not  be 
liable  for  such  default  Then,  what  is  the  real  nature 
of  the  appointment  ?  The  question  is  not  free  from 
doubt;  but  upon  the  whole,  I  think  that  the  ap- 
pointment was  as  collector  of  the  rates  of  the  parish 
generally.  In  the  first  place,  the  order  of  the  Poor 
Law  Board  directs  the  appointment  of  collectors  for 
the  parish  generally ;  in  the  next  place  the  advertise- 
ment which  led  to  the  application  of  Whillier  for  the 
appointment  describes  the  office  as  collector  for  the 
parish  ;  and  then  Whillier  applies  by  letter  to  be  ap- 
pointed as  one  of  those  collectors.  Then  comes  the 
bond,  in  which  he  is  treated  as  having  been  appointed 
a  collector  of  the  rates  of  the  parish  generally.  That 
being  so,  there  is  sufficient  evidence  that  his  employ- 
ment was  treated  as  in  effect  arising  from  his  appoint- 
ment as  collector  of  the  rates  of  the  parish  generallj, 
and  not  as  collector  of  the  rates  for  the  more  lunited 
and  special  purpose.  It  is  true  that  the  resolution  on 
his  appointment  is  couched  in  language  referring  to 
the  more  limited  character  of  the  appointment ;  but, 
looking  at  the  whole,  one  must  not  attach  too  mach 
importance  to  that  circumstance.  Suppose  the 
iniardians  were  to  choose  to  transfer  a  collector  from 
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one  district  to  another,  I  cannot  see  that  he  would  be 
jusitifitid  in  refusing  to  obey  the  orders  to  tliat  effect. 
It  aeeou  to  me  that  it  is  competent  to  the  guardians  to 
point  out  to  which  district  or  set  of  duties  any  pai-ti- 
cahu'  collector  is  to  be  assigned.  On  the  whole,  there- 
fore, I  ooiutrue  the  appointment  to  be  that  of  general 
culiector  of  rates  to  the  parish. 

Cromiton,  J. — I  have  entertained  considerable 
doabt  upon  the  question,  and  am  not  yet  entirely  free 
&OID  doubt,  but  the  inclination  of  my  mind  is  to  agree 
with  the  reat  of  the  court,  upon  this  ground,  that  it  is 
not  sufficiently  made  out  that  this  was  a  special  ap- 
pointment, and  that  to  construe  this  as  a  general 
appointment  for  the  entire  parish  is  more  consistent 
with  the  order  of  the  Poor  I^iw  ComIni^sioTlel■M.  In 
the  case  of  one  of  the  collectors  dying,  I  think  Whillier 
might  have  been  put  to  the  duty  of  collecting  part  of 
the  rales  of  the  district  belonging  to  such  deceased 
rallector.  Then  the  appoiutsnent  recites  the  order  of 
Uie  Poor  Law  Board,  and  that  is  a  strong  fact  in 
favour  of  the  construciion  adopted  by  the  court. 

Blackburn,  J. — I  also  think  that  the  plaintifls  are 
mtitled  to  recover,  i  havo  not  been  free  from  doubt 
daring  the  argument,  but  upon  the  whole  I  think  the 
plaintifTs  entitled  to  our  judgment.  The  law  on  this 
subject  was  settled  in  Pybm  v.  GiJbb^  6  Ell.  &  BL,  that 
where  tbe  duties  and  liabilities  of  an  office  are  essen- 
tially changed,  and  the  risk  of  the  sureties  increased, 
the  sureties  are  dischai'ged  from  liabiUty  on  the  bond. 
What  then  was  the  nature  of  the  office  for  which  the 
defendant  became  a  surety  in  this  case  ?  Lioking  at 
the  bond  and  the  recital  in  the  conditon,  I  think  that 
he  was  ap^iointed  as  one  among  several  collectors  of 
rates  for  the  parish  generally,  which  shows  strongly 
that  the  duties  of  collecting  the  rates  of  the  parisli 
were  to  be  divided  among  them  by  the  aiTangemeut  of 
the  guardians  as  to  the  different  departments  each 
was  to  execute  from  time  to  time.  I  think,  therefore, 
tiiat  the  iffic*  which  Whillier  took  upon  himself  was 
that  of  culiector  of  the  poor-rates  of  the  parUh  gene- 
rally. If  the  original  appointment  had  been  that  he 
w&s  to  be  collector  of  rates  from  owners  of  the  small 
tenements  only,  and  he  had  afterwards  been  majle  a 
collector  from  the  other  ratepayers,  that  would  have 
been  a  change  in  his  office ;  but  it  seems  to  me  that  his 
original  appoiutment  was  collector  of  the  poor-rates 
giueraliy.  Judgment  for  the  plaintiffs. 

ScUurdayy  April  28. 
Beu.  od  the    prosecution  of  Thk  Inhabitants  of 

Hkcrmonuwick  (respondenrK)   v.   The    Iniiabi- 

TAXTs  OF  Thornton  (appellants). 

Order  of  remdvaf—JSettietnent  by  estafe—  WfuU  a 

suficietit  tilule. 

The  pauper  married  a  woman  who  at  the  time  was 

renting  a  cottage^  for  which  she  f>aid  Is.  per  vjtek. 

The  pat/per  and  his  wife  continittd  to  occupy  it,  he 

paying  the  same  rent  (^without  any  frtsh  arrange- 

meut)for  seven  years: 
Seldf  thai  he  had  thus  (Acquired  a  settlement  by  estate. 

This  was  a  case  stated  for  the  opinion  of  this  court 
under  sect.  11  of  the  12  &  13  Vict.  c.  45,  upon  an 
appeal  against  an  order  of  removal. 

It  was  admitted  between  the  partied  that  the  appel- 
lant parish  was  the  parish  of  settlement,  unless  they 
could  successfully  show  that  the  pauper  had  acquired  a 
sobseqaent  settlement  by  estate.  The  facts  connected 
with  this  subsequent  settlement  are  these : — The  pauper 
James  Walker  married  a  woman  of  the  name  of  Mary 
Collins,  who  at  the  time  of  marriage  resided  in  a  (%llar 
cottage,  for  which  she  paid  \s.  per  week  rent.  It  did 
not  otherwise  appear  what  were  the  terms  of  her  hold- 
ing, but  from  the  time  of  his  marriage  the  pauper 
continued  to  live  with  her  in  the  same  cottage  for  the 
period  of  seven  years,  there  being  no  fresh  arrangc- 
nicot  with  the  landlord,  and  he  paying  the  weekly  rent. 


Pickering^  Q.C.,  for  the  respondents,  contended  that 
these  facts  would  not  support  the  settlement  of  the 
pauper  by  estate,  for  that  whether  or  not  such  a  hold- 
ing by  the  wife  was  such  an  estate  as  would  confer  a 
settlement,  yet  the  inairiage  put  an  end  to  it :  (/?.  v. 
ILtlifux,  24  L.  J.  64,  M.  C.) 

'  A/aule^  for  the  appellants,  contended  that  the 
tenancy  of  the  wife  at  the  time  of  marriage  was  such 
an  estate  as  g  ive  the  husband  (lie  having  resided  under 
it  for  forty  days)  a  settlement ;  that  the  payment  of  Is. 
per  week  rent  was  not  even  inconsistent  with  its  bf  ing 
a  yearly  tenancy.  [CVkkburn,  C.J.  —  This  curious 
state  of  things  may  exist  in  the  case,  that  whereas  the 
wife  could  gain  no  settlement  before  her  marriage  in 
respect  of  her  holding,  inasmuch  as  it  was  not  of  suffi- 
cient value,  yet  a  man  marrying  her  gets  a  settlement 
by  estate.]  No  particular  value  need  exist  in  the  cijsc 
of  an  estate  settlement.  Here  the  estate  of  the  wife 
was  not  determined  by  any  act  of  the  parties. 

CocKBURN,  C.J. — The  real  interest  of  the  woman 
is  from  week  to  week  until  it  is  determined  That 
being  so  on  the  marriage,  the  husband  comes  into  the 
estate.  He  remains  in  it  forty  days.  There  is  no  evi- 
dence upon  whi(  h  we  can  say  that  there  was  any  sur- 
render of  the  estate.  There  must  be  judgtuent  there- 
fore for  the  appellants. 

JudijmeiUfor  tht  appellants. 


Ex  parte  The  Overskeks  of  SroTLANi). 
Poor  law — Auditor^s  disalloirances — Retit  ofh.u^t-fiir 

conducting    business  —  Duplicate    appoint menl    oj 

overseers — Jurisdictiou  oj  t/tis  court. 

Bristowe  moved  for  a  rule  for  a  certiorari  to  bring 
up  an  order  made  by  the  poor  law  auditor  for  the  dis- 
tricts of  Cheshire  and  South  Lancashire,  whereby  he 
had  disallowed  certain  payments  in  the  accounts  of 
the  overseers  of  Spotland  in  the  parish  of  Kuch- 
dale,  with  a  view  to  such  disallowances  being  quashed. 
The  disallowances  comphiined  of  were  one  sum  of  8^ 
paid  for  half-yearns  runt  of  a  small  house  taken  to 
facilitate  the  execution  of  the  office  of  overseer,  and  in 
which  the  busi  ess  of  the  township  was  truiiMicted,  and 
where  the  books  and  papers  were  deposited,  which  had 
been  disallowed  because  the  auditor  considered  that 
there  was  no  authority  in  law  for  such  expenditure ; 
and  eight  shillings  for  duplicates  of  appointment  of 
overseers,  which  he  had  disalluwed  because  he  con- 
sidered duplicate  appointments  unnecessary.  An  ap* 
peal  had  on  a  fonner  occasion  been  made  to  the  Pour 
Law  Commifisioners,  who  said  they  tliouglit  the  auditor 
was  right,  but  they  allowed  the  items,  and  snggested 
that  the  appellants  should  put  into  operation  tiiu  pro^ 
visioub  of  the  Act  of  Parliament ;  but  tlie  ratepayers 
feeling  that  that  would  be  a  costly  proceeding,  desired 
to  ascertain  the  opinion  of  this  court  as  to  whether  the 
disallowances  referred  to  were  legal  or  not :  (17  Geo.  2, 
c.  38  ;  7  &  8  Vict,  c  101  ;  1.3  &  14  Vict.  c.  101  ; 
R.  V.  Reeves^  17  Q.  B.  were  referred  to.)  [Crompton, 
J. — Is  not  this  detail  ?  Suppose  the  auditor  objected 
to  and  disallowed  what  he  deemed  an  excess  of  gruel 
provided.  Are  we  to  say  whether  too  nmch  has  been 
administered  or  not  ?  Blackburn,  J. — The  Act  does 
not  give  them  authority  to  hire  a  place  to  carry  on  the 
business,  only  to  provide  a  place  to  deposit  books  and 
documents  in ;  they  don't  want  gas  and  fire  for  that 
purpose. 

CocKBUBN,  C.J. — It  is  for  you  to  show  ns  tliat 
there  is  something  illegal  in  the  disallowance.  You 
have  made  out  no  case.   Rule  reused. 

Wednesday,  May  2. 
Quick:  (appellant)    v.  The  Churchwardens  and 

Overseers  of  St.  Ives  (respondents.) 
Town  council — Lighting  Act,  3  j^  4  Will  4,  c.  90 — 
b  (f  6  Will  4,  c.  76,  s.  SS— Adoption  of  Lighting 
Act  by  town  coiuicU — Relinquishing  tfieir  powers. 


108 


MAGISTRATES'  CASES. 


Q.  B.] 


Quick  v.  The  Churchwardens  aitd  Overseers  of  St.  Iwb. 


[Q.  B. 


The  Lighting  Act,  ^  «f  4  Will.  4,  c.  90,  was  adopted 
by  the  parish  of  St.  Ives.  SubtequenUy  the  town 
council  of  St,  Ives  took  upon  themselves  the  powers 
of  inspect  rs  under  that  Act.  They  afterwards  re- 
linquished their  potoers,  and  the  vestry  of  the  parish 
again  adopted  the  Act  and  levied  a  rate  under  it : 
Held,  that  the  toirn  council  having  adopted  the  Act,  they 
had  no  power  to  relinquish  it,  and  that  the  rate  made 
was  had. 

This  w.is  a  case  stated  under  the  provisions  of  the 
20  &  21  Vict.  c.  43,  upon  an  order  mode  by  the  jus- 
tices of  St.  Ives,  Cornwall,  upon  the  appellant,  for  the 
payment  of  u  lighting  rate  made  under  the  prov  sions 
of  the  3  &  4  Will.  4,  c.  90. 

It  appeared  that  after  the  pa8.sing  of  the  Act  it  was 
adopted  by  the  pariah  of  St.  Ives,  which  continued  to 
be  lit  under  its  provisions  down  to  the  year  1837,  when 
the  town  coancil  of  the  borough  decided  upon  taking 
upon  themselves  the  powers  of  the  Act  pursuant  to 
sect.  88  of  the  5  &  6  Will.  4,  c.  76  (Municipal  Corpo- 
ration Act),  which  section  enacts,  "  That  if  the  council 
of  any  boi-ough  chosen  under  this  Act  shall  .  .  . 
declare  .  .  .  they  will  take  upon  themselves  the 
powers  given  to  inspectors  named  "  in  the  said  Act  of 
the  3  &  4  Win.  4,  c.  90,  "  so  far  as  the  same  relates 
to  the  lighting  the  whole  or  any  part  of  any  borough 
>  •  .  ^  .  the  council  of  such  borough  shall  after 
the  day  named  ....  have  the  same  powers 
and  duties  as  belong  to  inspectors  under  the  said 
last-recited  Act,  in  regard  to  lighting  and  to  levy- 
ing rates  for  the  purpose  of  lighting  such  part  of  the 
borough.  .  .  .  Provided  also  that  it  shall  not  be 
lawful  in  such  case  for  the  inhabitants  of  such  part  of 
the  borough  at  any  time  to  determine  that  the  provi- 
sions of  the  said  recit^'d  Act  shall  cease  to  be  acted 
upon."  Subsequently  the  town  council  relinquished 
their  powers  under  the  Act,  and  the  vestry  accepted 
such  relinquishment,  and  have  since  lighted  the  parish 
under  the  first-mentioned  Act.  A  lighting  rate  having 
been  made  by  the  parish  officers  pursuant  to  the  Act, 
the  appellant  was  summoned  before  justices  to  show 
cause  why  he  should  not  pay  the  said  rat«.  At  the 
hearing  the  appellant  objected  (inter  alitt)  that  the  rate 
was  unlawful,  inasmuch  as  it  was  made  by  parties 
having  no  hiwful  authority  to  make  it ;  for  that,  inas- 
much as  the  town  council  had  adopted  the  Act,  they 
could  not  afterwards  divest  themselves  of  thefar  powers, 
and  that  the  ve.«stry  had  no  power  to  accept  their  re- 
Gnquishment  of  their  powers  with  which  they  had  in- 
vested themselves.  Tlic  Justices  decided  against  this 
objection,  aud  ordered  payment  of  the  rate. 

Karslake  appeared  lor  the  respondents,  and  con- 
tended that  the  rate  was  good  as  made  by  a  lawful 
authority,  and  that  it  was  competent  to  the  town  coun- 
cil to  relinquish  their  power  to  cany  out  the  Dghting 
Act.  [CocKKuuN,  C.J. — How  do'  you  get  over  the 
provision  at  the  end  of  the  88th  section,  that  when 
the  town  council  adopts  the  Act,  the  inhabitants  shall 
have  no  power  to  determine  that  the  provisions  of  the 
Act  shall  cease  to  be  acted  upon  ?  This  shows  that 
the  decision  of  the  town  council  is  final.]  Tliat  pro- 
viso has  reference  to  the  i  Id  Act,  there  being  a  pro- 
vision in  sect.  15  enabling  the  parishinnprs  at  the 
expiration  of  three  years  to  dtterinino  that  the  Act 
shall  no  longer  be  acted  upon.  [Crompton,  J.— 
When  the  town  council  have  once  taken  the  Act  upon 
themselves,  may  they  renounce  it,  and  afterwards  again 
adopt  it,  nr.d  so  go  on  continually  ?  Is  it  not  a  general 
rule,  that  when  once  a  public  body  makes  an  election 
they  must  abide  by  it  ?  There  are  many  Acts  of  Par- 
liament giving  inhabitants  and  others  powers  to  adopt 
such  Act*  ;  can  they  in  any  such  cases  renounce  their 
powers  V  Blackburk,  J. — It  is  a  general  principle, 
that  if  a  party  makes  his  election  he  does  so  for  ever.] 
The  town  council,  it  is  submitted,  are  not  bound  to 
continue  to   be   inspectore   under   the   Act   for  ever. 


[Crompton,  J. — It  would  be  very  extraordinary  if 
these  bodies  could  elect  and  renounce,  and  elect  and 
renounce,  and  so  go  on.  This  construction  has  never 
been  adopted.] 

CocKBURX,  C.J. — If  the  town  council  once  take 
upon  themselves  the  office  of  inspectors  nnder  the  Act, 
the  optional  power  of  the  inhabitants  is  at  an  end,  aitd 
the  town  council  must  continue  their  fnndioiis. 

UiLL,  J. — If  the  town  councD  make  their  election, 
it  must  be  t^ikcn  that  they  make  it  with  all  its  legal 
incidents,  one  of  which  is,  that  they  cannot  afterwards 
p?nouncc  tleir powers. 

CitoMFTON  and  Blackburn,  JJ.  concurred 

Judgment  for  the  appellant. 

The  Clerk  of  the  Peace  for  Middlesex  p.  Ali. 

Saints,  Poplar. 
Pauper  lunatic  -  Order  of  settlement  md  mainlenance 
may  be  made  upon  the  parish  at  whose  instOMoe 
pauper  sent  to  county  asylum. 
By  the  l^  if  n   Vict.  c.  97  (Lunatic  Asylum  Acty, 
s.  98,  if  any  lunatic  pauper  be  nut  settled  in  the 
parish  by  which  he  is  sent  to  an  asylum,  and  it  casmot 
be  ascertained  in  what  parish  he  is  settled,  two  jus- 
tices mny  adjudge  (he  pauper  to  be  chargeable  to  the 
county;  and  by  sect.  99,  {fafferwards  such  county 
procure  such  lunatic  to  be  adjudged  to  be  settled  in 
any  parish,  it  shall  be  lawful  for  two  justices  to 
male  an  cder  of  maintenance  t^m  suehparish. 
A  lunatic  pauper  in  t/ie parish  of  A,  was  sent  by  oh 
order  of  justices  under  sect  98  to  the  lunatic  asylum 
of  the  C'lunty  of  M.     The  county  of  M.  subsequently 
obtained  an  order  adjudging  his   settlement  to  be 
in  the  said  parish  of  A.: 
Held,  thfit  the  first  order  was  no  bar  to  the  medting  of 
the  second  ordtr,  and  that  such  second  order  might 
well  be  made  on  the  jmrisJi  of  A.,  notwithstanding 
the  first  order  was  made  upon  the  sttpposition  thai 
the  pauper  was  not  settled  in  such  partslu 
This  was  a  case  stated  under  sect.  1 1  of  the  12  &  13 
Vict.  c.  45,  upon  an  order  of  justices  adjudicating  the 
settlement  of  a  lunutic  pauper,  and  ordering  payment 
for  his  past  and  future  maintenance. 

It  appeared  that  the  pauper  William  Baker  became 
chargeable  as  a  lunatic  to  the  parish  of  All  Saints, 
Poplar,  in  1839,  whereupon  he  was  sent  to  Han  well 
Asvlnm.  On  the  16th  Oct.  1858  (ten  days'  notice 
having  previously  been  given  to  the  clerk  of  the  peace 
for  ^liddlesex)  an  application  was  made  by  the  pariah 
officers  of  All  Saints  for  an  order  adjudging  the  pauper 
to  be  chargeable  to  the  county,  on  the  ground  of  his 
parish  of  settlement  being  unknown.  All  parties  hav- 
ing attended,  the  order  was  accordingly  made.  On  the 
8th  of  the  following  February,  the  clerk  of  the  peace 
applied  for  an  order  of  settlement  and  maintenance 
upon  the  said  parish  of  All  Saints,  as  being  the  parish 
of  the  pauper's  settlement,  and  the  justices  accordingly 
made  the  order,  which  is  the  subject  of  the  present 
case 

By  sect.  98  of  the  16  &  17  Vict.  c.  97  (Lunatic 
Asylums  Act),  it  is  enacted  that  "if  any  pauper  lunatic 
be  not  settled  in  the  parish  by  which  .  .  .  he  is  sent 
to  any  ahylum  .  .  .  and  it  cannot  be  ascertained 
in  what  parish  such  pauper  lunatic  is  settled,'*  upon  ten 
days*  notice  being  given  to  the  clerk  of  the  county  in 
which  such  lunatic  was  found,  *'  it  shall  be  lawful  for 
two  justices  ...  to  inquire  into  the  dream- 
stances  of  the  case,  and  to  adjudge  such  pauper  lunatic 
to  be  chai^eable  to  such  county,  and  to  order  the 
treasurer  of  such  county  to  pay,"  &c,  &c 

By  sect.  89  it  is  enacted  that  '^  if  afler  any  pauper 
lunaric  has  been  sent  to  an  asylum  .  .  .  and  has 
been  adjudged  to  be  chargeable  to  a  county,  such  county 
procure  such  lunatic  to  be  adjudged  to  be  settled  in  any 
parish,  it  shall  be  lawful  for  any  two  justices  .  .  . 
to  make  an  order  upon  the  guardians  oi  th«  unioB  t^ 
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ReO.   v.  ThK   OVKt»EEKS   OF   LaCKHANSTONB — CoLE   V,   COULTON. 


[Q.  B. 


which  sQch  parish   belongs,  or  of    any  sach   parish 

.  .  -for  pajnient  to  the  treasurer  of  the  said 
conntr  of  all  expenses  and  moneys  paid  bj  such  trea- 
Borer  as  hereinbefore  is  provided,"  &c 

Poland  appeared  in  support  of  the  order,  and  argued 
that  the  order  was  rightly  made  upon  the  pHrish  uf 
All  Saints,  notwithstanding  the  pauper  was  originally 
made  chargeable  to  the  connty,  upon  the  grpuud  th»t 
he  waa  not  chargeable  to  All  Saints :  there  being  no 
power  of  appeal  against  such  former  order,  and  it  l>eing 
merely  an  interim  order  until  the  settlement  of  the 
pauper  could  be  Hnally  ascertained. 

MttcalJ\  contra,  was  called  upon,  and  contended 
that,  although  it  was  competent  to  the  justices  to 
have  adjudicated  upon  the  settlement  of  the  pauper  in 
any  other  parish  than  All  Saints,  yet  that,  as  re;;nrd.s 
that  parish,  the  original  order  of  the  16th  Oct.  18^)8, 
which  could  only  have  been  made  upon  the  grf)mid 
that  the  pauper  was  not  settlr'd  in  that  parish,  was  a 
bar  to  any  sub  equeiit  adjudicr.tion  of  settlement  in 
that  pariah,  particularly  as  the  county  had  an  op- 
portanity,  when  the  first  order  whs  made,  of  showing 
that  All  Saints  was  the  pariah  of  Kcttlemont. 

CiX'KBUEN,  C.J. — The  p»wcrs  of  the  98th  section 
appear  to  be  sufficiently  wide  to  enable  us  to  hold  that, 
notwithstanding  the  former  order,  the  county  may  at 
any  time  after  ascertain  in  what  parish  the  pauper  is 
settled,  and  to  hold  that  there  is  no  such  power  would 
be  an  anomaly.  I  think,  therefore,  that  we  ought  to 
decide  that  the  second  order  was  good,  and  that  the  first 
order,  being  merely  an  interim  order,  is  not  conclusive 
on  the  parties. 

Ckompton,  J.—  I  am  of  the  same  opinion.  It  is 
qoite  contrary  to  rule  that  an  order  m::de  without  a 
power  Q^  appeal  should  be  conclusive  against  the  par- 
ties. The  tirst  order  was  not  a  final  order  which 
would  prevent  the  justices  from  making  another  order 
when  the  parish  of  settlement  is,  in  fact,  found  out. 

UiLL,  J.  concurred. 

Blackburn,  J. — If  it  had  been  intended  that  the 
first  order  should  have  been  final  with  reference  to  the 
parish,  the  statute  would  have  given  a  power  of  appeal. 

Order  affirmed. 

Reg.  v.  Tux  Overseers  of  L.\ciijkiANSTONE. 
Police  raie'-2  i  3  Vict.  c.  93,  and  3  ^  4  Vict.  c.  88 

— Applicatum  to  certain  libertie9  and  Jranchines, 
The  police-rate  made  and  assesietl  under  the  provisions 

of  the  2^3  Vict.  c.  9%  and  3  tt  4  Vict.  c.  88,  is 

assessable  vpon  the  district  of  Bomney  Marsh. 

This  was  a  case  stated  for  the  purpose  of  taking  the 
opinion  of  the  court  as  to  whether  or  not  the  district  of 
Roumey  Marsh  is  liable  to  contribute  to  the  police  rate 
of  the  county  of  Kent  under  sect.  3  of  the  3  &  4  Vict. 
c  88. 

By  the  foregning  section,  after  enacting  that  so  much 
of  the  2  &  3  Vict.  c.  93,  as  pro%ides  that  the  expenses 
of  putting  the  said  Act  into  execution,  shall  be  p.iid 
ont  of  the  county  rate  shall  be  repealed,  it  is  enacted 
that  *''for  the  purpose  of  defraying  the  expenses  of  the 
said  Act  in  any  county  in  which,  or  in  any  part  of 
wluch  the  said  Act  shall  be  put  in  force,  the  justices  of 
such  county  in  general  or  quarter  sessions  assembled, 
shall  make  a  fair  aud  equal  police-rate,  and  for  that 
purpose  shall  assess  and  t.ix  the  whole  district  for 
which  the  constables  are  app>inted  rateably  aud 
equally  according  to  a  certain  pound  nite  of  the  full 
and  fair  annual  value  of  all  messuages,  lands,  tene- 
ments and  hereditaments  liable  to  the  county  rate,  or 
which,  if  the  whole  of  the  said  district  were, 
to  all  intents  and  purposes,  within  their  county, 
would  be  ILnble  to  the  county  rate  therein, 
including  all  detached  parts  of  other  counties,  and  also 
all  liberties  and  franchises  (except  as  herein  ^«fter  ex- 
cepted) which  arc  hxially  situatetl  in  such  county,  or 
wholly  or  partly  surrounded  by  such  county,  and  de- 


clared by  the  said  Act  to  be  considered  as  forming  part 
of  such  county  for  the  purposes  of  the  said  Act ;  but 
excluding  ...  all  incorp^'rated  borouglis  which 
are  or  shall  be  within  the  provisions*'  of  the  5  &  6 
Will.  4,  c.  76,  &c.  By  the  former  Act,  the  2  &  3 
Vict.  c.  93,  8.  27,  it  is  enacted,  "  that  for  the  pur- 
poses of  this  Act  all  detached  parts  of  counties,  and 
also  all  liberties  and  franchises  (other  than  such  incor- 
porated boroughs  as  aforesaid)  shall  be  considered  as 
fonning  p:ut  of  that  coimty  by  which  they  are  sur- 
rounded," &c. 

The  district  of  Romney  ^larsh  was  incorporated  by  a 
cbar  er  of  James  the  Fir»t,  in  the  year  1604,  and  ever 
since  then  ha.s  ben  exempt  from  t  lie  jurisdiction  of  the 
connty  justices,  having  its  own  rate  in  the  nature  of  a 
county  rate,  m.untaining  its  own  constables,  and  having 
a  gaol  and  coiurt  of  quarter  session-. 

J/.  Smith,  Q.C.  and  Russell  now  appeared  in  sup- 
port of  the  rate,  and  contended  that  tlie  district  was 
not  cxemi)t  from  being  assessed  to  the  |>olice-rate  of 
the  county.  [Cromiton,  J — It  certainly  appears  to 
be  within  the  enacting  clause,  and  not  within  any  of 
the  exceptions.] 

I/nyts,  SiTJt.,  contra  (^Deeds  with  him),  was  called 
upon,  and  contended  that  the  statutes  were  not  intended 
to  apply  to  such  a  case  as  this ;  that  under  the  first 
Act,  the  2  &  3  Vict.  c.  93,  the  funds  for  the  mainte- 
nance of  the  constables  were  obtained  from  the  county 
rate,  which  clearly  did  not  extend  to  the  present  dis- 
trict, and  it  was  only  when  by  the  3  &  4  Vict.  c.  88,  a 
police -rat«?  wju»  substituted,  that  it  was  sought  to 
include  the  district,  and  that  there  could  be  no  reason 
for  applying  the  Police  Acts  to  the  district  which  was 
already  provided  with  full  powers  for  police  arrange- 
ments. 

CocKiUTRN,  C.J. — I  think  this  case  is  tolerably 
clear.  The  first  Act  empowers  counties  to  establbh  a 
police  force,  in  wiiieh  are  included  all  liberties  and 
franchises  (with  certain  exceptions)  which  are  situated 
within  the  body  of  the  county,  and  to  assess  the  county 
to  a  county  rate.  But  it  seems  that  this  did  not  work 
satisfactorily,  for  a  connty  rate  could  not  be  assessed 
in  certain  liberties.  Therefore  we  have  thesecond  Act, 
and  then  a  police-rate  is  substituted  for  the  county 
rate  ;  and  by  the  6th  se<  tion  a  special  provision  is  in- 
troduced to  obtain  contribution  from  such  liberties  and 
franchises.  It  is  clear,  I  think,  that  the  Legislature 
intended  to  include  such  liberties  and  franchises.  No 
doubt  thLs  is  a  very  extensive  liberty,  but  that  shows 
the  necessity  of  having  an  efficient  police  establish- 
ment. 

Crompton,  Hill  and  Blackburn,  JJ.  concuned. 

Jmlgmtnt  for  the  Crown. 


Cole  (appellant)  c.  Coulton  (respondent). 
['formation — Who  may  lay — Alehouse-keeper   har- 
bouring prostitutes  ^  10  t^  11    Vict.  c.  89,5.  35 — 

Police  Clauses  Act. 
The   clerk   to  the  commissioners  under  a  local  Act, 

without  any  speci'd  authority,  laiii  an  information 

for  an  offence  under  that  Act: 
Held,  trtUlaid. 
The  Sbth  section  of  the  ]0  ^  \i    Vict.  c.  89  ^Police 

Clauses  Act)  applies  to  an  alehouse- keeper  tu  well 

as  to  other  persons. 

This  was  a  case  stated  upon  a  conviction  by  justices 
of  the  appellant  (who  was  an  bnkeeper),  under  the 
King's  Lynn  Improvement  Act,  for  harbouring  prosti- 
tutes. 

It  appeared  that  the  King's  Lynn  Improvement  Act 
incorporates  the  Police  Clauses  Act,  10  &  11  Vict,  c 
89,  the  35th  section  of  which  imposes  a  penalty  not 
exceeding  5/.  upon  "  every  person  keeping  any  house, 
shop,  room,  or  other  place  of  public  resort,  witliin  the 
limits  of  the  special  Act,  for  the  side  or  consumption 
of  refreshments   of  any  kind,  wlio  knowingly  sufi'ers 
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common  proetitates  or  reputed  thieves  to  assemble  at 
and  continue  in  his  premises." 

The  information  was  laid  by  a  person  of  the  name 
of  Coulton,  who  was  clerk  to  the  commissioners,  und 
at  the  hearing  the  appellant  objected  that  the  infor- 
mant had  no  express  authority  from  the  commissioners 
tu  lay  it ;  but,  upon  reference  being  made  to  a  handbill 
published  by  him  by  the  direction  of  the  commissioners, 
giving  notice  that  after  a  certain  day  tlie  Act  would 
be  strictly  enforced,  the  bill  bein^  signed,  "  By  order 
of  the  commissioners,  John  Jaiites  Ooulton,"  the  jus- 
tices overruled  the  objection.  It  was  also  objected 
that  an  alehouse- keeper  was  not  witliin  the  35th 
section. 

Field  now  appeared  for  the  respondent,  and  con- 
tended that  neithfr  objection  was  sustainable. 

Keane  was  called  upon,  and  argued  that  both  objec- 
tions were  conclusive  against  the  conviction. 

CocKBURN,  C.J.  said  he  was  of  opinion  that  the 
conviction  must  be  affirmed.     The  arguments  of  Mr. 
Keane  had  raised  considerable  doubts  in  his  mind  as 
to  whether  there  was  any  sufficient  authority  in  tlie 
party  laying  the  information  to  lay  it  on  bebalf  of  the 
Paving  Commissioners.    But  the  authority  of  the  com- 
missioners was  not  necessary,  because  the  matter  was 
not  one  which  came  immediately  and  necessarily  within 
the  scope  and  power  of  the  Paving  Commissioners.     It 
was  merely  an  advantage  given  to  them  by  the  Act  of 
Parliament  that  they  should  receive  the  penalties,  and 
they  might  act  or  abstain  from  acting,  as  they  thought 
proper.     If  the  antiiority  of  the  commissioners  were  a 
necessary  element  in  deciding  tbis  matter,  Mr.  Coultou 
had  distinctly  admitted  that  he  had  no  express  au- 
thority, nor  any  implied  authority,  except  so  far  as  it 
might  be  implied  from  the  publication  of  the  printed 
notice.     That  notice  might  have  been  intended  to  act 
merely  as    a  general   warning  to   persons   offending 
against  the  Act  of  Parliament.     I  mu&t  acknowledge, 
therefore,  ihat  upon  the  question,  whether  there  was 
any  authority  from  the  commissioners,  express,  implied, 
or  undenitoud,  I  was  in  doubt.       It  is  not  necessary, 
however,   to  liecide  the  case  upon  that  ground.     It 
seems  to  me  that,  independent  of  any  authority  from 
the  commussiuncrs,  Mr.  Coulton  was  quite  competent  to 
lay  the  hifonnation,   so  long  as  the  information  pro- 
teased   to    be    based    upon    tbe    principle   that   the 
penalties    were    for     the     benefit     of     the     Paving 
Commissioners.     The    matter    was    not    one   of   in- 
dividual grievance  as  to  which    provision  was   made, 
for  tbe  protection  of  individmd  rights  by  the  sanction 
of  penalties  imposed  by  Act  of  Parliament.     It  was 
for  the  protection  of  the  morals  of  the  public,  and  tiie 
general  Act  of  Parliament  gave  a  general  authority  to 
lay  an  information  to  whosoever  should  thiuk  proper ; 
the  local  Act  engrafted  upon  that  the  special  provision 
that  in  the  case  of  any  information  against  parties 
offending  the   provisions  of  the  general   statute,  the 
penalty,   instead  of  being  awarded  to   the  informer, 
should  be  awarded  to  one  of  two  sets  of  commissioners ; 
and  that  the  infonnatinn  should  be  liid  on  behalf  of 
one  or  other  of  those  bodies.     And  ^o  long  as  tbe  per- 
son laying  the  information  alleged  that  he  claimed  the 
penalty  on  behalf  of  one  of  those  bodies,  there  was 
nothing  to  prevent  him  from  doing  so.     The  case  is 
analogous  to  that  of  a  common  informer,  where  tlie 
penalty   went   half  to  the  informer  and  half  to  the 
Crown,  where  no  authority  from  tbe  Crown  was  neces- 
saiy  in  order  to  lay  the  information.     With  regard  tu 
the  contention  of  Mr.  Keane,    that  beerhouses  were 
under  separate  legislation,  and  that  this  Act  did  not 
apply  to  them,  I  think  possibly  that  might  have  been 
the  intention  of  the   Legislature ;  but  they  had  not 
guarded  their  intention  by  excluding  licensed  houses 
from  the  operation  of  this  local  Act,  and  in  tbe  ab- 
sence of  words  to  that  effect  it.  itiu-st  be  held  to  apply 
to  thciii.     The  conviction  nmst,  thcrt'lyix',  be  ainrmed. 


Cromptox,  J. — I  am  of  the  same  opinion.  I  take 
this  to  be  an  information  which  this  pei'son  issues  on 
behalf  of  this  body,  and  the  adjudication  is  made  that 
the  penalties  shall  be  awarded  to  them.  It  is  said  that 
there  was  no  express  authority  to  lay  the  information 
What  we  are  to  look  at  is,  whether  it  is  taken  on  behalf 
of  either  of  these  bodies,  and  therefore  it  b  not  neces- 
sary to  sh^w  any  special  authority.  But  if  it  were,  I 
am  inclined  to  think  there  would  be  sufficient.  He  is 
a.sked,  '*  Have  you  any  express  authority  ?  "  He  says, 
*'  No,  I  have  no  express  authority  to  lay  this  parttcuUur 
information,  but  I  am  the  clerk  to  the  commissioners 
and  suppose  myself  generally  authorised ;  and  here  is 
a  handbill  published  by  order,  which  says  that  on  and 
after  the  11th  May  these  penalties  will  be  strictly 
enforced.**  That  does  appear  to  me  to  be  sume  evi- 
dence that  the  commissioners  were  in  earnest  and  really 
intended  to  enforce  the  penalty.  I  do  not  think  it  is 
necessary  to  show  authority  in  every  particular  case. 
Therefore  upon  that  point  on  all  grounds  the  oonvictioii 
mubt  be  affirmed.  The  other  point  hardly  requires  any 
notice.  It  appears  to  me  that  tbe  clause  takes  in  all 
houses  of  refreshment,  and  upon  that  ground  also  the 
conviction  must  be  affirmed. 

Blackburn,  J.  concurred.      Conviction  affirmed. 

April  25  and  28. 

OVEIi&UERS,  &C.  OF  EVERTON  (appS.)  V.    OVERSEERS 

OF  South  Stonkuam  (resps.) 
Settlement — Parent  of  poor-rate —  Watch-rate. 

A.  became  tenant  and  occupier  o/ premises  in  town- 
ship E.  on  2Sth  Sept.  1857,  and  continued  till  Nov, 
1858,  wlien  he  le/f.  On  tlie  lO/A  April  1858  the 
VAUal  annual  poor-rafe  was  made^  to  tohich  A,  was 
assessed  at  1/.  4s. ;  oftliis  sum  he  of^  paid  14«.,  the 
proportion  of  the  rating  year  for  which  he  occupied. 
The  premises  remained  vacattfj  and  there  was  no 
one  from  whom  the  overseers  could  recover  the  re- 
mainder ^f  ike  poor-rate  under  the  17  Geo.  2,  c. 
38,  s.  12. 

The  township  E.  is  in  the  municipal  borough  if  L., 
which  also  comptises  other  parishes.     The  ovtrseers 
of  the  township  made  a  watch-rale  for  it  separately, 
to  which  A.   was   charged  bs.  4r/.,  ami  which  he 
paid.    The  wa'ch-rate  is  levied  by  v  riue  of  the  Cor- 
poration Act,  5^6  mil.  4  c.  76,  «.  84  ; 
Ilefd,  that  A,  did  not  acquire  a  settlement  in  township 
£,  by  payment  only  of  a  part  of  the  poor-rate  to 
which  lie  was  charyed,  but  that  he  did  acquire  such 
stttlemeut  by  payment  of  the  laUch-rate. 
Case  for  the  opinion  of  tliis  court  as  to  the  settle- 
ment of  Matilda  Wadham,   wife   of  Benjamin  Broflit 
Wadham. 

The  pauperis  husband,  Benjamin  B.  Wadham,  bona 
fide  rented  from  Geo.  Nicholson  a  dwelling  house  in 
Clarence-grove,  in  the  township  of  Everton,  a  township 
mainUiining  its  own  poor,  at  1 G/.  a-year  for  the  term 
of  one  whole  year,  which  house  was  held  and  occupied 
under  such  yearly  hiring,  and  the  rent  for  the  same 
paid  for  the  term  of  one  year  at  the  least  by  the  said 

B.  B.  Wadham. 

Such  renting  and  occupation  commeuced  on  the  28th 
Sept.  1857,  and  continued  until  Nov.  1858. 

The  overseers  of  the  township  are  in  the  habit  of 
making  only  one  rate  for  the  nlief  of  the  poor  in  each 
year,  and  they  had  before  the  commencement  of  the 
above-mentioned  renting  and  occupation,  that  is  to  say, 
on  the  27th  March  1857,  at  which  time  the  house  in 
question  was  in  the  occupation  of  Edwd.  Hughes,  made 
a  rttte  for  the  relief  of  the  poor,  in  which  the  said  E. 
Hughes  was  rated;  and  he  on  tlie  7th  July  1857  paid 
the  entire  amount  of  the  rate,  il  2s.  6dL 

On  tbe  10th  April  1858  the  overseers  mude  a  rate 
for  the  rchcf  of  the  poor  of  the  said  township,  in  which 
the  said  B.  B.  Wadham  was  charged  with  and  as« 
!se.si»ed  to  the  »)anie  in  re.^puct  of  the  said  house  in  the 
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stun  of  1/.  4^.,  which  sum  was  diilj  demanded  from  him, 
but  of  wluoh  rate  he  paid  \4s.  only,  being  the  proportion 
for  the  period  during  which  he  was  in  occupation  sub- 
aequentlj  to  the  ma^ng  of  such  rate,  and  being  the 
whole  amount  which  at  the  time  of  such  payment  was 
demanded  of  him  by  or  on  the  behalf  of  the  overseers 
of  the  said  township. 

AMien  B.  B.  Wadham  left  his  house,  it  remained 
empty  until  after  the  making  of  the  poor-rate  made 
next  after  he  so  left,  so  that  there  was  no  tenant  from 
whom  the  10«.,  being  the  balance  of  the  rate  of  the 
10th  April  1858  which  remained  unpaid,  could  be  re- 
covered under  the  provisions  of  the  17  Geo.  2,  c.  38, 
s.  12. 

The  township  of  Everton  is  wliolly  within  the 
boitmgh  of  Liverpool,  which  also  comprises  the  parish 
of  Liverpool,  the  township  of  Kirkdale,  and  portions 
of  the  township  of  Toxteth-park  and  West  Derby. 
After  the  pas4iig  of  the  resolutions,  and  the  making 
of  the  order  and  warrants  set  out  in  the  several  docu- 
ments hercnnto  annexed,  the  overseers  of  the  said  town- 
ship of  Everton  made  and  collected  a  pound  rate  upon 
and  from  the  occupiers  and  possessors  of  all  pro- 
perty assessable  to  such  rate  within  such  townsliip, 
for  the  amount  of  the  watch-rate  in  such  documents 
referred  to  and  chargeable  on  the  said  township.  Such 
rate  has  no  title  other  than  the  printed  heading  (as  in 
the  extract  annexed).  "  Watch-rate  "  was  at  the  top  of 
each  page. 

The  declaration  and  allowance  at  the  foot  of  sucli 
rate  are  as  follows : — "  We,  Thos.  Bird,  Geo.  McConnell 
and  Joseph  Caffcrata,  the  persons  specially  appointed 
u>  act,  execute  and  perform  the  duties  of  overseers 
within  and  for  the  township  of  Everton,  for,  in  and 
about  the  making,  laying  and  raising  and  collecting 
therein  the  watch- rate  for  the  year  ending  on  the  31st 
ni  March  1859,  do  declare  the  several  particulars 
apecitied  in  the  respective  columns  of  the  foregoing 
rate  of  the  district  No.  2  to  be  true  and  correct  so  far 
as  we  have  been  able  to  ascertain  them,  to  the  which 
end  we  have  used  our  best  endeavours. 

*'Tnos.  Bird,  1      Overseers 

"Geo.  McOosnell,  f  of  the  township 
"Joseph  Cafferata,J  of  Everton." 
*'We,  Richard  Shiel  and  Samuel  Holme,  Esqrs., 
two  of  her  Majesty's  justices  of  the  peace  for  the 
borough  of  Liverpool  (one  whereof  is  of  the  quorum), 
d>  consent  and  allow  of  this  assessment.  Witness  our 
hands  this  23rd  day  of  Oct.  1858. 

"  Ricnn   Shiel, 
"Saml,  Holme." 
The  rate  is  made  in  three  parts,  or  districts,  and  the 
foregoing  declaration  and  allowance  appear  at  the  foot 
of  the  book  of  each  part  or  district. 

The  overseers,  by  whom  the  said  watch-rate  was 
made  and  levied,  were  the  overseers  of  the  poor  of  the 
township  of  Everton,  appointed  under  43  Eliz.  c  2, 
8.  1,  and  the  13  &  14  Gar.  2,  c.  12,  s.  21,  or  one  of 
tbem;  and  they  as  such  overseers  were  the  proper 
officers,  under  the  statutes  relating  to  the  levying  of 
watch-rates  in  boroughs,  to  make  and  levy  the  said 
watch-rate.  The  statement  contained  in  the  declara- 
tion, signed  by  the  overseers  at  the  foot  of  the  said 
watch-rate,  that  they  were  overseers  specially  appointed 
for  the  purpose  of  making,  levying  and  collecting  the 
said  rate,  was  not  the  fact,  but  was  an  incorrect  state- 
ment. B.  B.  Wadham  is  charged  and  assessed  in  such 
watch-rate  with  and  in  the  sum  of  5s.  4d.,  which  hum 
he  paid  on  the  17th  Nov.  1858. 

llie  overseers  of  tbe  poor  of  the  township  authorised 
and  employed  the  collector  of  the  poor-rates  to  collect 
the  said  watch-rate  on  their  behalf,  and  which  he  did. 
An  extract  from  the  poor-rate  books  for  the  years 
1857  and  1858,  and  of  the  watch-rate  of  1858,  are 
hereunto  annexed,  and  may  be  referred  to  as  part  of 
this  case.     The  said  B.  B.  Wadham  residwl  in  the  said 


township  of  Everton,  in  a  hoase  in  Conway-street,  in 
the  SNid  township,  for  forty  days  and  upwards  after  ha 
had  paid  the  said  proportionate  part  of  the  said  poor- 
rate  of  the  10th  day  of  April  1858,  and  the  said 
watch-rate^  but  his  tenancy  of  the  said  house  in 
Clarence-grove  had  expired,  and  he  had  ceased  to  be 
the  occupier  thereof  prior  to  the  completion  of  such 
forty  days'  residence. 

Upon  the  above  grounds,  or  some  of  them,  the  pauper 
was  ordered  to  be  removed  from  South  Stoneham  to 
Everton,  and  the  latter  township  having  appealed 
against  the  order,  the  parties  agreed  to  state  this  case. 

The  question  for  the  opinion  of  the  court  is«  whether 
the  pauper's  husband  acqnired  a  settlement  in  Everton. 
If  he  did  acquire  such  settlement,  then  the  order  is  to 
be  confirmed ;  if  not,  it  is  to  be  quashed. 

HudcUeiton  {Field  with  him)  f>r  the  respondents. — 
The  first  question  is,  whether  the  pauper's  husband 
gained  a  settlement  in  Everton  by  the  payment  of  the 
poor-rate.  The  law  remains  the  same  as  when  enacted 
by  the  3  WiU.  &  M.  c.  1 1,  s.  6,  viz.,  the  inhabiting  in  a 
parish  and  paying  his  share  towards  the  public  taxes  or 
lex'ies  of  the  parish  will  confer  a  settlement,  with  this 
addition  imposed  by  the  6  Geo.  4.  c.  57,  that  the  pay- 
ment must  be  in  respect  of  renting  a  tenement  But 
one  poor-rate  for  the  year  is  made  in  Everton,  and  of 
that  year  the  pauper's  husband  remained  in  the  occu- 
pation of  the  tenement  seven  months  only,  and  the 
parish  otficers  recognise  his  occupation  by  the  act  of 
charging  him  only  fourteen  shillings  out  of  the  twenty- 
four  shillings,  being  the  proportion  for  the  period  of  his 
occupation.  This  is  sufficient  to  gain  a  settlement : 
(/?.  V.  St.  Mai-ylebone,  15  Q.  B.  399  ;  S.  C.  19  L.  J. 
201,  M.  C. ;  U,  V.  Bromle^y  Burr.  S.  C.  75.)  [Cromp- 
T<>N,  J. — Can  we  say  upon  the  words  of  the  3  Will.  & 
M.  that  he  has  paid  what  he  was  charged  with  ?  Cock- 
burn,  C.J. — As  to  this  first  point,  this  poor-rate  was 
payable  in  pros  nli^  and  the  pauper's  husband  did  not 
pay  it,  but  only  a  part,  and  therefore  no  settlement  was 
acquired  by  such  payment]  The  second  question  is, 
whether  the  payment  of  the  watch-rate,  with  a  resi- 
dence of  foity  days,  is  sufficient  The  question  upon 
this  is,  whether  the  watch-rate  is  a  rate  within  the 
meaning  of  the  words  "  public  taxes  or  levies  of  the 
said  town  or  parish,^'  in  sect  6  of  the  3  W.  &  M.  c.  11. 
The  watch-rate  is  levied  under  sect  84  of  the  5  &  6 
W^ill.  4,  c.  76  (Municipal  Corporation  Act),  and  7  Will. 
4  and  1  Vict.  c.  81,  and  for  the  purposes  of  the 
brirough  being  collected  by  the  parish  officers :  (72.  v. 
Christchwch,  8  B.  &  C    663.) 

Aspimill  {Teniple  with  him)  contended  that  the  pay- 
ment of  the  watch-rate  did  not  give  a  settlement. 

CocKBURN,  C.J. — I  think  that  no  settlement  was 
gained  by  the  payment  of  the  poor-rate.  The  rate  was 
one  made  for  an  entire  year,  and  was  payable  by  one 
payment  inpratenti.  Instead  of  so  paying  it  the  hus- 
band of  the  pauper  waited  seven  months,  and  then  paid  a 
part  only  by  some  arrangement  with  the  overseers. 
Now  that  will  not  do  under  the  statute.  He  must  pay 
the  whole  rate  as  his  share.  But  I  think  that  he  did 
gain  a  settlement  by  payment  of  the  watch-rate.  I  do 
not  agree,  that  if  a  man  is  assessed  to  two  rates 
entirely  distinct,  and  he  pays  the  one  and  not  the  other, 
that  he  is  not  entitled  to  his  settlement.  The  main 
question  is,  whether  this  watch-rate  is  a  parochial  tax? 
After  some  consideration,  I  think  that  it  is.  The 
town  council  are  to  make  a  rate  on  the  borough  to 
meet  the  expense  of  watching.  They  make  a  resolu- 
tion that  such  a  rate  is  to  be  made,  and  they  call  upon 
the  overseers  to  levy  it  Then  the  Act  rxH^uires  that 
the  overseers  shall  make  and  levy  the  rate.  Now  it 
seems  to  be  admitted  that  if  that  rate,  levied  by  the 
usual  officers,  had  been  to  levy  over  the  whole  borough, 
it  would  have  been  a  parochial  tax.  It  is  essentiidly 
a  parochial  tax,  to  be  levied  by  parochial 
officers,    and    is    a    public     tax    of     the    town    or 
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parish  within  the  statute  of  William  and  Mary.  The 
only  difBculty  is  in  the  fact  that  the  rate  is  not  to 
be  wholly  levied  on  the  whole  of  the  borough.  But 
does  this  moke  any  difference  ?  I  think  not.  The 
object  of  the  statute  yfjM  to  prevei:t  a  person  coming 
into  a  parish  clandestinely,  and  gaining  a  parish  settle- 
ment. It  makes  no  difference  whether  the  whole 
borough  contributes  or  only  a  portion. 

Crompton,  J.  concurred. 

Hill,  and  Blackburk,  JJ.  were  absent 

Order  confirmed, 

Saturday^  May  5. 

Rko.  v.  Gbo.  Prick  Lloyd  and  others. 

Quo    warranto — Jielator— Questi  m    of  existence   of 

corporation. 
The  court  toll  ffrant  a  quo  warranto  in/ormation  at 

tiie  instance  oj  a  private  relator  when  private  rights 

are  interfered  wUhy  althowjh  the  result  may  be  that 

the  ex  steace  of  the  corporation  may  be  called  in 

question 

This  was  a  rule  calling  upon  Geo.  Price  Lloyd,  Owen 
Kichards  and  John  Jones  to  show  cause  why  an  in- 
fonnation  in  the  nature  of  a  quo  vxirranto  should  not 
be  exhibited  against  them  to  show  by  what  authority 
they  chiimod  a  right  to  exercise  the  offices  of  mayor 
and  bailiU*  of  Bala,  in  Merionethshire.  The  rule  had 
been  obtained  on  the  ground  that  Bala  was  not  a  coi- 
poration.  It  appeared  by  the  affidavits  that  a  meet- 
ing was  held  at  Bala  in  1859,  when  certain  old  chnrtei-s 
some  centuries  old  were  produced  and  read,  and  it  was 
then  determined  to  revive  the  borough,  and  Geo.  P. 
J-loyd,  Owen  Richai'ds  and  John  Jones  were  respectively 
elected  the  mayor  and  bailiffs,  and  an  othcer  was 
appointed  to  collect  toUs  in  the  market  and  public 
streets. 

V,  Williams  now  bhowcd  cause  against  the  rule. — 
The  only  act  alleged  in  the  affidavits  is  the  collecting 
of  tolls,  but  the  payments  referred   to   were  in   the 
nature  of  stallage,  not  tolls.     Notice  was  given  that 
persons  occupying  stalls  in  the  public  streets  would  bo 
called  upon  to  pay  in  proportion  to  the  space  they 
occupied :  such  a  charge  is  legal :  (^Mayor  of  North- 
ampton V.   Ward,  2  Strange,  1238.)      [Cockburn, 
C.J. — The  payments  were  tidken  as  of  riglit  of  the  sup- 
posed corporation*— is  the  soil  in  them  ?]     If  a  wrong  is 
done  to  an  individual  the  person  injured  has  his  remedy. 
[CocKBURN,  C.J. — ^The  thing  is  too  plain  for  discus- 
sion.  They  say  the  right  in  us  is  as  a  corporation  ]  The 
relator  Price 'states  that  he  lives  within  a  mile  of 
Bala,  and    that   he   is  the  owner    of   land  in   the 
town,   and  of  land  adjoining  thereto;    he   is   not  a 
burgess  or  inhabitant  of  the  town.   If  his  property  is 
affected  he  ha.s  his  remedy,  but  this  taking  of  stalhige  is 
in  no  way  detrimental  to  his  property.     It  is  discre- 
tionary with  the  court  to   grant  or  withhold  a  quo 
warranto  information,  even  where  a  good  objection  to 
the  title  is  shown  :  (Rex  v.  Parry,  6  Ad.  &  Elh  810.) 
[Oromptox,  J. — We  must  be  careful  we  do   not  let 
any  stranger  interfere,  luit  Mr.  Price  cannot  be  snid  to 
be  a  stranger.      Hill,  J. — Are  we  on  a  motion  f>»r  a 
quo  warranto  to  try  disputed  facts  ?  They  must  be  put 
on  the  record  and  triei      Cockburn,  C.J. — ^An  old 
charter  may  be  good,  or  it  may  be  mere  moonshine ; 
surely  that   is   a  question  to  be  tried]     Not  at  the 
instance  of  a  private  imJividual ;  it  may  be  tlie  duty  of 
the  Attoniey-Gcneral.      [Hill,  J.  refened  to  JRex  v. 
Ogden,  10  B.  &  C.  230.       Welsby  referred  to   R.  v. 
Carmarthen,  2   Burr.  869.]      An  information  in  the 
nature  of  a  quo  warranto  will  not  lie  in  a  case  such  a^ 
this:(ft.  V.  i1/a7sdei»,3  Burr.   1812;  1  W.  Bl.  579; 
R,  v.  Taylor,  11  Ad.  &  Ell.  949.)      [HlL^  J.— The 
true  test  is,  whether  the  franchise  claimed  is  purely  of 
a  private  nature,   or  of  a  rigiit  which  will  interfere 
generally  with  the  public  interest:  {R.  v.  Oyden.)^  The 
Stat.  9  Anne,  c.  20,  applies  only  to  corporate  offices  in 
corpor.ite  places ;  it  must  be  shown  that  there  is  a  cor- 


poration in  existence.  Beg.  Gen.  M.  T.  1839;  Reg.  t. 
APKay,  5  B.  &  0.  640,  were  also  referred  to  [Cock- 
burn,  O.J. — May  not  a  corporation  be  dissolved  bj 
the  death  of  the  whole  of  the  persons  holding  office 
without  removal  or  re-election ;  and,  if  so,  can  any 
persons  come  at  any  time  afterwards  and  say,  we  are 
the  mayor  and  burgesses,  we  are  the  corporation  ?] 

Welsby,  contra,  was  not  called  upon. 

Cockburn,  C.J. — This  rule  should  be  made  abso- 
lute. It  is  not  necessary  to  decide  whether,  if  a  pri- 
vate individual  were  to  come  forward  to  try  the  right 
of  a  corporation  as  an  aggregate  body,  the  court  would 
allow  a  quo  warranto  to  issue  without  the  intervention 
of  the  Attorney- General;  but  precedent  and  authority 
clearly  show  that  the  right  of  individuals  may  be  ques- 
tioned in  a  case  where  private  rights  are  interfered  with, 
although  the  result  may  be  that  the  existence  of  the 
corporation  may  be  called  in  question.  It  is  quite 
enough  to  say  that  what  we  now  du  is  quite  in  accord- 
ance with  the  cases,  which  fully  authorise  us  to  order 
the  rule  to  go  in  this  case.  Here  there  had  been  no 
corporation  for  several  centuries ;  suddenly  persons 
come  forward  and  say  they  will  reinstate  the  corpora- 
tion, and  they  proceed  to  exercise  the  powers  and 
duties  of  corporate  officers.  I  can't  imagine  a  more 
fit  case  for  the  information.  Jkde  absolute. 


Rkg.  p.  Justices  of  Wa.rwickshibe. 
Poor-rate — Occt^niHon — Beneficial — Matter  of 

appeal 
The  question  of  occupier  or  non-occupier  qf  premises 
rated  to  the  poor-rate  may  be  raised  b^ore  the 
justices  on  application  for  a  distress  warrant;  hut 
if  tlie  person  who  is  the  visible  occupier  objects  thai 
his  occupation  is  not  beneficial,  that  is  matter  for 
appeal  to  the  quarter  sessions. 
Hayes,  Serjt.  showed  cause  against  a  rule  calling  on 
the  justices  of   Warwickshire  to  show  cause  why   a 
mandamus  should  not  issue,  directing  them  to  issue 
their  warrant  of  distress  to  levy  a  poor-rate  assessed 
upon  Mr.  Newsome  in  respect  of  a  house  at  Ijeaming- 
ton,  of  which  he  was  the  occupier.     The  rule  had  been 
obtained  at  the  histance  of  the  overseers  of  Leamhag- 
ton,  the  justices  having  refused  to  issue  a  warrant, 
being  of  opinion  that  there  was  no  beneficial  occupa- 
tion.    It  appeared  by  the  affidavits  that  Mr.  Newsome 
was  the  occupier  of  a  house,  orchard  and  garden.     He 
was  the  executor  of  a  relatictn,  the  Rev.  Clement  New- 
some,  on  whose  death  the  principal  part  of  the  furni- 
ture was  sold  in  May,  but  an  old  servant  was  left  in 
the  house  to  take  care  of  it,  and  certain  articles  of  fur- 
niture were  selected  by  him  and  remained  on  the  pre- 
mises for  his  use,  but  they  belonged  to  Mr.  Newsome. 
There  were  fruit-trees  and  vegetables  in  the  garden, 
which  appeared  to  have  been  cultivated.     The  question 
here  is,  whether  the  houscwasempty  or  not— was  there 
any  occupation  ?    The  question,  whether  the  occupa- 
tion   is    a    rateable   occupation  or   not,  is  always  a 
matter  of  action :  (^Milward  v.  Coffin,  2  W.  Black.) 
The  case  was  heard  before  the  justices,  who  came  to  the 
conclusion  that  there  was  no  beneficial  occupation,  and 
refused  their  warrant.      [Cockburn,  CJ. — This  is  an 
occupation  surely,  whether  beneficial  or  not  ;  the  ques- 
tion of  rateability  is  not  one  for  the  sessions.]     No  ; 
the  question  of  amount  is  only  fcr  the  sessions.     The 
party  rated  msy  show  the  justices  that  he  b  not  a  rate- 
able  occupier :  (Amhurst  v.  S7mer8,  2  T.  R.    372 ; 
1  Nolan's  P.  L.  4th  edit  256.)     This  coiut  will  not 
interfere  where  the  justices  have  heard  and  exercised 
their  judgment  upon  the  application:  (/?.  v.  Morgan, 
61S;  R.V,  Henn,  6  T.  B.  198.)  In  such  a  case  the  court 
will  not  grnnt  a  mandamus  to  compel  them  to  decide 
differently  and  issue  warrants.     If  the  justices  had  not 
he.<rd  the  case,  the  proper  application  would  have  been 
that  they  should  hear  and  adjudicate.     [Cockburn, 
CJ.  referred  to  Marshall  r,  Pittman,  9  Bing.  .'595, 
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Q.  B.] 


Reo.  V,   The  Matok,  &c.  op  Manchester. 


[Q.B. 


Ckompton,  J. — ^That  case  was  confirmed  by  Ovtrteera, 
4c.  of  Birmingham  v.  Shaw^  10  Q.B.  868 ;  both  those 
cases  arc  dead  against  yocu]  The  question  before  the 
pistioes  was  rateable  occupaUon  or  no  rateable  occnpa- 
tkm ;  thej  have  considered  and  decided,  and  the  question 
of  rateabilitj  can  only  be  raised  by  action  ;  the  amount 
b  the  question  for  the  quarter  sessions :  (A  v.  Painter, 
3  £.  &  B.  328 ;  R.  v.  Dmman,  3  £.  &  B.  672,  were 
also  dted.) 

RU^cn^  contra,  was  not  called  on. 

CocKBURN,  C.  J. — I  am  of  opinion  that  this  rule 
should  be  made  absolute,  although  there  may  be  some 
conflict  of  authorities.  The  last  decision  is  The  Over- 
seers of  Birmingham  v.  Shaw,  which  adopts  Marshall 
T.  Pittmmn,  and  that  case  established  that  whenever 
there  is  a  beneficial  occupation  the  property  is  to  be 
rated,  and  whenever  one  who  is  the  visible  occupier 
objects  that  his  occupation  is  not  beneficial,  the  objection 
is  a  matter  which  must  be  inquired  into  before  a  court 
of  appeaL  It  is  at  the  quarter  sessions  that  the  owner 
must  seek  his  remedy,  and  if  he  does  not  do  that  we 
cannot  help  him.  If  a  man  lock  up  his  house  and  go 
away,  he  might  say  he  was  not  in  actual  occupation ; 
but  if  there  be  occupation,  and  the  question  is  whether 
it  is  beneficial  or  not,  that  is  matter  of  appeal.  The 
distinction  is  obvious :  a  man  cannot  be  rated  unless  he 
is  an  occupier,  and  when  the  occupation  is  doubtful, 
and  there  is  some  occupation,  but  whether  a  rateable 
one  or  not  is  disputed,  that  is  a  question  for  the  quarter 
sessions  on  appeal.  Now  here  there  was  an  occupa- 
tion ;  the  party  occupied  by  his  servant,  and  there  was 
property  liable  to  be  rated.  If  his  answer  was,  there  was 
an  occupation,  but  not  such  a  one  as  is  liable  to  be 
rated,  that  is  a  question  for  the  quarter  sessions.  That 
is  the  effect  of  the  late  decisions,  and  I  think  a  very 
proper  one.  The  courts  are  anxious  to  avoid  a  conflict  of 
jurisdiction,  and  I  think  the  distinction  is  very  properly 
taken.  It  would  be  inconvenient  to  give  jurisdiction  to 
justices  in  petty  sessions  as  distinguished  from  quarter 
sessions.  R,  v.  Morgan,  cited  by  my  brother  Hayes, 
is  in  his  favour;  but  The  Overseers  of  Birmingham  v. 
Shaw  is  of  later  date,  and,  in  my  opinion,  is  a  sounder 
▼iew  of  the  question. 

Crompton,  J. — I  am  of  the  same  opinion.  We 
hare  often  decided  lately  that,  when  justices  have 
acted,  we  will  not  aOow  matter  to  be  set  up  which  is 
matter  of  appeal ;  to  that  there  has  been  an  exception, 
▼iz^  when  there  has  l>een  no  occupation,  which  ques- 
tion may  be  raised  in  an  action.  Ji.  v.  Justices  of  Bir- 
mingham has  decided  that  occupation  or  no  occupa- 
tion is  for  the  justices,  and  that  is  the  most  correct 
Tiew,  and  I  should  be  sorry  to  disturb  it ;  and  the 
question  of  rateability  or  not  of  the  occupation  b  for 
the  sessions.  That  b  distmctly  laid  down  in  that 
case,  which  adopts  MixrshaU  v.  Pittman.  I  entirely 
agree  with  the  rule  of  law  as  laid  down  by  Lord  Den- 
man  ;  he  says  (10  Q.  B.  881)  :  "  As  soon  as  the  land 
b  shown  to  be  in  the  parish,  and  A.  B.  to  be  the  occu- 
pier, the  case  b  prima  facie  brought  within  the  sta- 
tute of  Elizabeth,  the  rate  on  its  face  b  good,  and 
jurisdiction  attaches ;  whether  that  prima  facie  case 
can  be  answered  by  any  circumstances  affecting  the 
character  of  the  occupation  is  matter  to  be  determined 
by  the  court  of  appeal  on  appeal  made." 

Hill  and  Blackburn,  J  J.  concurred. 


Monday,  May  7. 

Beo.  9.  The  Mayor,  &c.,  of  Manchester. 

Turnpike-road — Non-repair — Indictment — Appor- 
tionment ofjme — 3  Geo.  4,  c.  126,  s.  112. 

Part  of  a  footwag  adjoining  a  turnpike-road  v>as 

gravel  (md  part  paved  for  convenience  of  walking, 

and  it  was  taken  as  a  fact,  paved  to  the  necessary 

extent  for  practical  purposes,  aUhough  on  each  side 

Mao.  Ca8.J 


of  such  pavement  a  part  qf  the  footway  remained 

gravelled: 
Held,  that  it  was  a  question  of  fact  whether  this  was  a 

pavement  or  paved  footway  within  the  3  Geo.  4, 

c.  126,  s.  112  ;  and  it  being  left  to  the  court,  the 

court  held  that  it  was  practically  such,  and  that, 

therefore,  the  trustees  were  exempted  from  UalnlUy 

to  r^Ktir  it  by  reason  of  sect,  112. 

Rule  nisi  calling  on  the  trustees  of  a  turnpike  road 
passing  through  the  township  of  Chorlton-in-Medlock, 
to  show  cause  why  a  fine  of  49L  Ss.  should  not  be 
apportioned  between  the  inhabitants  of  the  township 
and  the  trustees  of  such  load. 

It  appeared  that  an  indictment  for  non -repair  of  a 
footway  adjoining  a  turnpike-road  leading  from  Man- 
chester to  Btixton  had  been  preferred  against  the 
Mayor,  &c.,  of  Manchester  (the  township  of  Chorlton- 
in-Medlock  being  within  the  borough  of  Manchester), 
upon  which  they  had  been  convicted  and  sentenced  to 
pay  a  fine  of  49/.  8«.,  the  amoimt  necessary  to  satisfy 
the  repairs.  The  footway  adjoining  varied  in  breadth, 
from  2|  yards  to  3^  yards,  and  along  the  centre  a 
flagged  stone  pavement,  of  one  yard  in  width,  was  laid 
down  for  the  public  convenience.  The  remainder  of 
the  footway  on  each  ade  of  the  pavement  was  gravel 

Welsby  showed  cause.— The  only  question  is,  whether 
that  portion  of  the  footway  on  which  there  is  a  flagged 
stone  pavement  was  a  pavement  within  the  meaning  of 
the  Turnpike  Act,  3  Geo.  4,  c  126,  s.  112,  so  as  to 
exempt  the  trustees  from  Uability,  and  cast  it  upon  the 
township.  The  3  Geo.  4,  c  126,  s.  110,  empowers  the 
court  to  apportion  the  fine  between  the  inhabitants  of 
the  parish,  township,  or  place,  and  the  trustees  of  the 
turnpike-road.  Sect  HI  empowers  the  trustees  to 
make  and  repair  causeways  for  the  use  of  foot  passen- 
eers  upon  the  side  of  the  turnpike-road.  And  sect. 
112  provides  that  nothing  in  the  Act  contained  as  to 
the  making  or  maintaining  any  causeway  or  footway 
shall  empower  the  trustees  to  lay  down,  continue,  repair, 
or  maintain  any  pavement,  or  any  paved  or  pitched 
causeway  or  footpath,  but  every  such  pavement,  paved 
or  pitched  causeway  or  footway  shall  be  made,  repaired 
and  maintained  at  the  costs  of  the  inhabitants  of  the 
town,  &c.,  or  by  such  other  persons  as  shall  be  liable 
to  make,  maint-iin  and  repair  the  same.  It  b  submitted 
that  thb  was  a  paved  footway  within  that  section. 
The  parties  are  desirous  of  having  the  opinion  of  the 
court. 

Monk  and  Mellish  in  support  of  the  rule.— Thb  b 
a  footway  partly  paved  and  partly  gravel,  and  there- 
fore does  not  fall  within  sect.  112.  [Hill,  J. — Sect. 
110  seems  only  to  refer  to  indictments  for  non-repair 
of  hijrhways  being  turnpike-roads,  and  not  to  footways 
or  causeways  adjoining  the  roads.]  In  Loveridge  v. 
HodsoU,  2  B.  &  Aid.  602,  it  was  considered  that,  by 
the  111th  section  of  3  Geo.  4,  c  126,  the  footway  did 
form  part  of  the  turnpike-road. 

CocKBURN,  C.J. — Thb  b  a  question  of  fact  Is 
thb  a  pavement  or  a  paved  footway  or  not  ?  A  certain 
portion  of  the  footway  b  paved,  and  a  certain  portion 
not.  It  would  be  extremely  inconvenient  to  divide  it 
into  two  portions,  one  of  which  b  t4)  be  repairable  by 
the  parish  or  township  and  the  other  not;  and  the 
better  course  b  to  consider  the  whole  as  a  paved  foot- 
way, and  then  it  follows  that  the  trustees  are  not  liable 
to  repair  it  by  the  112th  section  of  the  8  Geo.  4, 

c  126. 

Crompton,  J.— Thb  is  a  question  of  degree,  and  I 
think  that  we  must  take  it  that  it  was  a  paved  foot- 
way to  the  extent  that  was  practically  necessary  for 
the  public  to  walk  upon  it.  The  consequence  is,  that 
the  burden  of  repairing  it  will  be  thrown  on  the  town- 
ship, and  not  on  the  turnpike  trustees. 

Hill  and  Blackburn,  J  J.  concurred. 

Rule  absolute  as  to  the  sum  of  S4L,  and  dis- 
charged as  to  the  residue. 
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Reg.  V,  ¥ox— Ex  parte  H.  E.  Kllis — Elijs  r.  Woodbp.idge 


Q.  B.] 


fC.  B. 


Reg.  r.  Fox. 
Indictment — Certioran — Costs —  Prosecution  mslUtUed 

by  loum  council. 
A  prosecution  was  direcfed  to  be  instituted  by  the  town 

council  of  a  municipal  borough^  and  two  members  of 

the  council  instructed  tfie  attorney  who  conducted  it 

aud  rendered  themselves  liable  for  the  costs  to  him. 

The  defendnnt  removed  the  indictment  by  certioran, 

entering  into  the  usual  recognisance : 
Held,  that  the  two  counciUors  were  etUitled,  by  the 

5  WUl.  cj'  M.  c.  II,  to  costs  from  the  de/endant  on 

conviction. 

Rule  nisi  calling  on  the  defendant  to  pay  to  tiie  pro- 
secators  the  costs  of  the  prosecation  and  proceedings  in 
error. 

The  defendant,  being  clerk  to  the  justices  of  the 
borough  of  Newport,  was  convicted  on  an  indictment 
under  the  5  &  6  Will.  4,  c.  76,  s.  102,  charging  him 
with  being  lnt«re8ted  in  certain  fees  received  by  his 
partner,  Charles  Prothero,  the  clerk  of  the  peace  for  the 
county,  on  the  prosecution  of  offenders  committed  from 
the  borough  for  trial  at  the  quarter  sessions  for  the 
county.  The  indictment  was  removed  by  certiorari 
into  this  court  on  the  usual  recogni:sance  required  by 
the  1 6  Vict.  c.  30,  s.  5,  and  the  defendant  afterwards 
brought  error  upon  the  judgment,  and  the  Court  of  Ex. 
Ch.  affirmed  the  judgment.  Previous  to  the  indict- 
ment a  quo  warranto  was  applied  for  against  the 
defendant,  with  the  view  of  removing  him  from  his 
office  of  clerk  to  the  borough  justices,  on  account  of 
bis  said  partner  being  interested  in  the  prosecutions, 
but  this  court  held  that  a  quo  warranto  would  not  lie. 
On  that  occasion  Messrs.  Shepherd  and  Townsend, 
members  of  the  town  councD,  became  the  relators,  but 
the  costs  of  the  defendant  on  the  quo  warranto  were 
paid  by  the  town  council.  It  further  appeared  that 
the  prosecution  of  the  defendant  was  directed  by  the 
town  council,  and  sanctioned  by  a  public  meeting  of  the 
burgesses.  Messrs.  Townsend  and  Shepheid  in- 
structed the  attorney  for  the  pn^ecution,  and,  no 
doubt,  had  rendered  themselves  liable  to  him  for  the 
costs. 

Phipson  showed  cause.  —  Messrs.  Townsend  and 
Shepherd  are  merely  nominal  prosecutors,  the  town 
conncil  being  the  real  prosecutors,  and  the  question  is, 
whether  mere  nominal  prosecutors  are  within  the 
16  Vict.  c.  30,  s.  5,  which  requires  the  recog- 
nisance on  removal  of  an  indictment  by  certiorari  to 
contain  a  provision  that  the  defendant  in  case  of  con- 
viction shall  pay  to  the  prosecutor  his  costs  incurred 
subsequent  to  the  removal  of  such  indictment  Under 
the  5  Will.  &  M.  c.  11,  s.  3,  the  prosecutor  must 
be  some  '*  person  aggrieved  ^^  to  entitle  him  to  the 
costs ;  and  in  R.  v  Cook,  1  Man.  &  Ry.526,  it  was  held 
that  when  the  costs  are  defrayed  by  subscription,  and 
the  nominal  prosecutors  incur  no  expense,  they  are  not 
entitled  to  costs  as  prosecutors  within  5  Will.  &  M., 
c  11,  s.  3:  (see  also  Gray  on  Costs,  457.)  If  the  town 
council  can  legally  contract,  they  have  done  so  in  this 
case  with  the  attorney  for  the  prosecution.  In  R.  v. 
WUson,  1  E.  &  B.  597,  the  costs  of  an  indictment  by 
order  of  the  Lord  Mayor  and  prosecuted  by  the  dty 
soUdtor,  and  removed  by  certiorari,  were  held  not 
recoverable  under  the  5  Will.  &  M.  c.  11,  s.  3. 

WeU^,  in  support  of  the  rule,  was  not  called  upon. 
CocKBURx,  C.J. — This  case  falls  within  the  princi- 
ple that  has  been  acted  upon,  and  Messrs.  Townsend 
and  Shepherd  were  persons  aggrieved  within  the  mean- 
ing of  the  5  WUl.  &  M.  They  authorise  their  names 
to  be  used  and  mude  themselves  responsible  for  the 
costs.  There  is  not  the  slightest  reason  for  saying  that 
they  were  put  forward  for  the  purpose  of  protecting 
persons  in  the  background. 

Cbomptok,  J. — ^The  case  of  Arnold  v.  Mayor  of 
Poole,  4  M.  &  G.  860,  shows  tliat  the  parties  who 
give  the  instructions  to  the  attorney,  make  themselves 


liable  to  him.     This  case  is  similar  to  A  ▼.  WOUams, 
6  Q.  B.  273.  Rule  absduic, 

Tuesday,  May  8. 

Ex  parte  H.  E.  Ellis. 

Attorney's    bill    of  costs — Taxation— Settlement    in 

€UXOuni — Application    wiUiin    a    mofUh — Taxable 

items. 

Cooke  Evans  moved  to  refer  the  bill  of  costs  of 
Fredk.  Patey  Chappel,  an  attorney,  to  the  master  for 
taxation.      An  application  had  been  made  to  Martin, 
B.  at  chambers,  who  made  an  order  ^ving  leave  to  the 
attorney  to  add  items ;  that  order  was  abandoned,  and 
had  not  been  drawn  up.     It  appeared  that  Chappel  had 
acted  as  attorney  for  Hy.  Emly  Ellis,  the  applicant,  in 
obtaining  a  loan,  and  he  sent  in  a  bill  of  costs  to  the 
amount  of  30/.  1 3«.     The  attorney  on  the  balance  of 
accounts  owed  a  large  sum  to  Ellis,  and  he  gare  him  a 
promissory  note  for  520^,  there  being  a  memorandum 
at  the  bottom  of  the  account,  signed  by  Chappel,  that 
the  settlement  of  account  was  without  reference  to  any 
dispute  arising  on  the  question  of  the  amount  of  the 
bill  of  costs.      The  bill  was    delivered  on  the   1 5th 
March,  the  settlement  of  the  account  was  on  the  1  Sth, 
and  the  order  of  Martin,  B.  was  within  a  month  of  the 
delivery.     It  was  now  contended  that  the  learned  baron 
had  treated  this  settlement  of  account  as  a  payment  of 
the  bill — that  there  was  no  discretion  in  the  judge,  but 
that  it  was  imperative  on  him  to  make  the  order  if  the 
application  was  made  within  the  month  of  delivery: 
(6  &  7  Vict,  c  37,  ss  37,  41.) 

Ruht  granlfd  subject  to  there  being  taxable  items 
in  the  bill. 


COTJBT  OF  COMMON  BENCH. 

Reported  by  Dantbl  Thomas  Evaxs  and  R.  Yaughak 
wiLLiAJca,  Esqrs.,  BarrUters-at-Liiw. 


Monday,  April  23. 

Ellis  v.  Woodbridgr. 

Duty  of  surveyor  of  parish — 5  ^  6  WUL  4,  c.  50 — 

Leamng  public  bridle  and  footways. 
In  an  information  under  the  5  ^  6  Will.  4,  c  50, 

against  the  surveyor  of  a  parish  for  not  putting  up 

posts  across  a  piAUc  bruUeway  and  footway  <jU  its 

extremities : 
Held,  that  he  was  not  bound  by  the  Act  to  do  so. 

This  was  an  information  against  the  surveyor  of  the 
parish  of  Pinner  for  not  putting  np  ports  at  the 
entrance  of  a  bridleway  in  liia  parish.  The  following 
case  was  suited  under  20  &  21  Vict,  c  43,  for  the 
opinion  of  this  court. 

At  a  petty  session  of  the  peace,  holden  in  and  for 
the  division  of  Gore,  in  the  county  of  Middlesex,  on 
Wednesday  the  17  th  Aug.  1859,  before  us  the  under- 
signed, being  justices  acting  in  and  for  the  said  county 
and  division  aforesaid,  one  Jason  Woodbridge  was 
charged  in  and  by  a  certjun  information,  "  for  that,  on 
the  29th  July  last,  at  Pinner,  in  the  said  county, 
he  being  then  and  there  the  surveyor  of  the  highways 
of  Pinner  aforesaid,  did  then  and  there  wilfully  neglect 
his  duty  as  such  surveyor  by  not  putting  up  posts  on 
a  certain  bridleway  and  footway  leading  from  I^nner 
to  Eastcott,  to  secure  the  same  from  being  passed  over 
and  spoiled  by  waggons,  wains,  carts,  or  carriages,  the 
same  being  a  public  bridleway  and  footway  onty,  con- 
trary to  the  form  of  the  statute  5  &  6  WilL  4,  c  50, 
whereby  he  had  rendered  himself  liable  to  a  penalty  of 
not  exceeding  5/."  And  the  said  parties  respectively 
being  then  present,  the  said  information  was  duly 
heard  by  us,  and  upon  such  hearing  we  adjudged  that 
the  said  information  should  be  dismissed  with  costs. 

And  whereas  the  said  John  Ellis  hath,  pursuant  to 
the  provisions  of  the  statute  first  hereinbefore  men- 
tioned, given  us  notice  and  required  us  to  state  and 
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Elus  v.  Woodbridge. 
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sign  a  case  setting  forth  the  facts  and  grounds  of  oar 
determination  upon  the  hearing  of  the  S2ud  informa- 
tion, in  order  that  he  might  take  the  opinion  of  the 
Court  of  C.  P.  thereon. 

Now  we  the  said  justices,  pnrsuant  to  such  notice  and 
the  provisions  of  the  statute  aforesaid,  do  hereby  state 
and  sign  snch  (»se  as  follows : — 

At  the  hearing  of  the  said  information  the  informant 
cited  the  5th  section  (tlie  interpretation  clause)  of  5  & 
6  WilL  4,  c.  50,  which  enacts,  '"  That  the  word  '  high- 
way *  sh^  be  understood  to  mean  all  roads,  bridges 
(not  being  county  bridges),  carri.nge-ways,  c^irtways, 
horseways,  bridleways,  footways,  causeways,  cliurchways 
and  pavements." 

And  also  the  24th  section  of  the  said  Act  whereby 
it  is  enacted,  "  That  the  surveyor  of  every  parish  shall, 
with  the  cousent  of  the  inhabitants  in  vestry  assembled, 
secure  horse  causeways  and  foot  causeways  by  posts, 
blocks,  or  stones  fixed  in  the  ground,  or  by  banks  of 
earth  cast  up  or  otherwise,  from  being  passed  over  and 
spoiled  by  waggons,  wains,  carts  or  carriages,  at  the 
cost  of  the  parish.'' 

And  also  the  81st  section  of  the  same  Act,  whereby 
it  is  further  enacted,  "That  if  any  gate  across  any 
public  cartway  shall  be  less  tliau  ten  feet  wide,  or  any 
gate  across  any  public  horseway  shall  be  less  than  five 
feet  wide  clear  between  the  posts  thereof,  then  and  in 
every  such  case,  upon  notice  in  writing  from  the  sur- 
veyor to  the  person  to  whom  the  gate  shall  belong,  left 
at  the  dwelling-house  of  such  person  or  his  steward  or 
agent,  requiring  him  to  enlarge  the  same,  if  such  per- 
son shall  neglect  for  the  sp;ice  of  twenty-one  days  hSier 
buch  notice  shall  have  been  left  as  aforesaid  to  remove 
or  enlarge  such  gate,  he  shall  forfeit  a  sum  not  exceed- 
ing ten  shillings  fur  every  day  he  shall  so  neglect  to 
remove  or  enlarge  such  f^ate  as  aforesaid.*' 

He,  the  said  informant,  also  put  in  an  extract  from 
an  award  made  by  certain  commissioners  appointed  in 
porauance  of  the  Act  43  Geo.  3,  intituled  "  An  Act  for 
dividing,  allotting  and  inclosing  the  open  and  common 
fields,  commons  and  waste  grounds  within  the  parish  of 
Harrow,  in  the  county  of  Middlesex,"  who  thereby  set 
out  a  roadway  in  the  words  following : 

**  No.  65.  Hoad  to  Eastcotl.— One  other  private  car- 
xiage-road  and  pubUc  bridle  and  footway  of  the  breadth 
of  twenty-five  feet,  branching  out  of  the  last  described 
road  (^No.  641)  and  extending  in  a  westward  direction 
over  the  north  side  of  Pinner-niarsh  to  the  extent 
thereof,  and  thence  southward,  and  again  westward, 
over  Down-field,  to  a  bridleway  set  out  in  the  parish  of 
Koislip.'* 

The  situation  of  this  private  carriage-way  and  public 
bridleway  and  footway  is  in  the  hamlet  of  Pinner,  in 
the  parish  of  Harrow,  and  is  of  the  width  of  twenty- 
five  feet  between  the  bonqdary-hedges  of  the  land,  that 
on  the  north  side  being  of  old  inclosures,  and  that  on 
the  south  side  of  land  inclosed  by  the  commissioners, 
and  leads  irom  a  bye-road  in  the  hamlet  of  Pinner  to  a 
bye-road  in  the  parish  of  Eastcott. 

Some  years  ago  a  small  quantity  of  gravel  was  laid 
along  the  centre  of  it,  of  the  width  of  six  or  seven 
feet,  the  remainder  on  each  side  being  green  sward.  It 
is  used  as  a  cartway  by  the  farmers  going  to  and  re- 
turning from  their  land  abutting  on  each  side.  It  meets 
and  is  joined  at  the  boundary  of  the  hamlet  of  Pinner 
by  a  public  bridleway,  duly  set  out  by  commissioners 
appointed  by  Act  of  Parliament,  44  Geo.  3,  intituled 
^'  An  Act  for  inclosing  lands  in  the  parish  of  Ruialip, 
otherwise  Riselip,  in  the  county  of  Middlesex. 

It  was  also  given  in  evidence  by  the  informant  that 
for  the  last  forty  years  posts  had  been  placed  across  the 
said  pablic  bridleway  and  footway  at  the  end  of  the  said 
private  carriageway  and  at  tiie  boundary  of  Pinner  and 
Buislip  at  the  point  where  it  meets  the  public  bridleway 
belonging  to  the  parish  of  Ruislip,  and  that  they  had  been 
pat  up  from  time  to  time  at  the  cost  of  the  hamlet  of 


Pinner  by  the  surveyor  for  the  time  being,  and  so 
maintained  until  about  two  years  ago,  since  which  time, 
for  want  of  their  i-estoration,  the  private  carriageway 
and  public  bridleway  and  footway  had  been  used  as  a 
public  highway  by  persons  travelling  over  them  in 
corringes,  to  the  detriment  of  the  public  bridleway  and 
footway.  On  the  part  of  the  defendant  it  was  admitted 
that  posts  had  been  from  time  to  time  put  up  at  the 
boundary  of  the  paiisb,  but  that  about  two  years  ago 
the  then  existing  posts  were  forcibly  removed;  that 
they  had  been  reinstated  six  several  times  at  a  con- 
siderable expense  (on  two  occasions  with  iron  posts), 
and  as  often  destroyed  ;  that  a  reward  had  been  offered 
for  the  apprehension  of  the  offenders,  and  every  other 
step  taken  by  him  as  the  surveyor  of  the  highways  of 
Pinner  to  sustain  the  said  road  as  a  private  carriage 
road  and  public  bridleway  and  footway. 

And,  further,  that  men  had  been  apprehended  in 
the  fact  of  cutting  the  ii*on  posts  asunder  at  midnight, 
and  on  being  taken  before  the  magistrates  asserted 
that  they  had  a  right  to  the  free  use  of  the  road  in 
question  for  the  whole  width  of  twenty-five  feet  as  a 
public  footway ;  that  they  were  exercLsing  that  right, 
and  that  the  magistrates  had  therefore  no  juris- 
diction. 

The  80th  section  of  the  said  Act,  5  &  6  Will.  4,  c 
50,  enacts  '*  That  the  said  surveyor  shall,  and  he  is 
hereby  required  to  make,  support  and  maintain,  or 
cause  to  bo  made,  supported  and  maintained,  every 
public  cartway  leading  to  any  market-town  twenty  feet' 
wide  at  the  least,  and  every  public  horseway  eight  feet 
wide  at  the  least,  and  to  support  and  maintain  every 
public  footway  by  the  side  of  any  caniage-way  or  cart- 
way three  feet  wide  at  the  least,  if  the  ground  between 
the  fciices  including  the  saine  will  admit  theieof." 

And  whereas  upon  the  hearing  of  the  said  informa- 
tion, we  were  of  opinion  that  the  21st  section  of  the 
5  &  6  Will.  4  contemplates  the  erection  of  posts,  &c. 
against  footways,  causeways  and  bridleways  by  the 
side  of  carriage-ways  for  the  purpose  of  protecting 
them  against  injury  or  damage  by  waggons,  wains, 
carts  or  carriages,  and  does  not  contemplate  the  erec- 
tion of  posts,  &c  at  the  extremities  of  such  ways  for 
the  purpose  of  protecting  the  carriage-ways,  bridle- 
ways and  footways  from  trespassers. 

Secondly,  that  the  said  section  does  not  intend  the 
protection  by  posts  of  private  carriage  or  other  ways 
against  trespassers  from  adjoining  public  ways. 

Thirdly,  that  the  commissioners  acting  under  the 
Harrow  Inclosure  Act  having  set  out  a  certain  space  of 
ground  of  the  width  of  twenty-five  feet  as  a  public 
bridleway  and  footway,  as  well  as  a  private  carriage- 
road,  without  describing  the  boundaries  of  each,  it  is  not 
competent  to  the  surveyor  of  highways  to  determine 
such  respective  boundaries  by  erecting  posts  at  the 
extremities  of  such  ways. 

Fourthly,  that  the  public  cl^uming  b*)nd  Jide  a  right 
of  user  of  the  entire  way,  it  was  a  question  of  title, 
and  consequently  we  had  not  jurisdiction. 

For  these  reasons  we  dismissed  the  complaint. 

Whereupon  the  judgment  of  the  said  Court  of  Com- 
mon Pleas  is  required  as  to  whether  or  not  we  the  said 
justices  were  correct  in  point  of  law  in  our  determina- 
tion OS  aforesaid,  or  as  to  what  should  be  done  in  the 
premises.  £.  W.  Cox. 

H.  H.  B.  Hern. 

Karslake  for  the  appellant. — By  sect.  24  of  5  &  6 
WilL  4,  c.  50,  the  surveyor  is  bound  to  secure  the 
public  bridleways  and  footways  by  posts  and  stones, 
which  he  has  not  done  here. 

J.  A .  Rtisselly  for  the  respondent,  was  not  called  on. 

Ekle,  C.J. — In  this  case  I  am  of  opinion  that  the 
deci.oion  of  the  justices  was  correct.  Where  public 
bridleways  and  footways  have  been  raised,  which  is 
common  in  various  parts  of  England,  the  surveyor  of 
the  parish  is  bound  to  mark  them  oat  with  posts  or 
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stones,  80  that  carts  cannot  go  out  of  their  own  road 
on  to  them.  The  Legislature  has  devoted  a  part  of 
a  road  for  walking  and  riding  upon,  but  it  never  in- 
tended that  the  entrance  was  to  be  stopped  in  the  way 
that  the  surveyor  is  here  called  upon  to  do ;  and  if  any 
one  did  enter  upon  it  with  a  waggon  or  carriage,  an 
action  of  trespass  wuuld  prevent  him  from  doing  so 
again.  If  the  posts  were  only  put  up  at  the  end  of 
the  road,  there  would  be  nothing  to  prevent  any  one 
entering  on  it  at  the  side ;  but  I  do  not  think  that  the 
surveyor  is  bound  to  put  up  anything  at  the  entrance, 
for  if  so  he  might  put  up  a  bank  at  the  end,  which 
might  to  some  people  be  very  inconvenient. 
•"  WiLLEs,  J. — I  am  of  the  same  opinion.  The  con- 
struction to  be  put  upon  the  statute  must  be  in  refer- 
ence to  what  may  usually  happen,  and  not  in  reference 
to  waggons,  the  owners  or  drivers  of  which  may  choose 
to  commit  an  act  of  trespass. 
Byles,  J.  concurred. 

Judfftn&u  /or  the  respondent,  (o) 


COTJBT    OF   EXCHEaUEIl. 

Aeported  by  P.  Bailxt  and  John  Dunbab,  EBqra,  BarristexB- 

at-Lavr. 

Monday,  Aprii  23. 
Prick  p.  Taylor. 

BuUding  society -^Trtuteea   of—Signing  promissory 
note  as  such — Personal  responsibility. 

The  defendant  gave  to  the  plaintiff  a  promissory  note, 
heading  the  note  with  the  name  of  a  building  so- 
ciety, and  adding  after  his  name  thereto  subscribed 
**  trustee,*^  In  an  action  against  the  defendant  upon 
the  note,  he  pleaded  that  it  was  made  by  a  certain 
building  society,  whereqf  he  was  a  member  with 
others  ;  that  it  teas  not  made  by  him  otherwise  than 
as  such  member;  and  that  divers  persons  were  trus- 
tees and  liable  by  virtue  of  the  Acts  of  Parliament 
in  that  behalf  to  be  sued  as  such  upon  the  contracts 
of  the  society.     To  this  plea  there  was  a  demurrer  : 

Beld,  that  the  plea  was  bad,  and  the  defendant  per- 
sonaOy  Uable  on  the  promissory  note  he  had  so 
signed. 

Action  by  the  payee  agamst  the  maker  of  a  promis- 
sory note,  of  which  the  following  is  a  copy :  — 
"  Midland  Counties  Building  Society,  No.  3. 
^^  "Binningham,  March  12,  1858. 

'  Two  months  after  demand  in  writing  we  promise 
to  pay  Mr.  Thomas  Price  the  sum  of  one  hundred 
pounds  with  interest  after  the  rate  of  six  pounds  per 
cent  per  annum,  for  value  received. 

"100/.  "  w.  B,  Heath,  >  „    ^ 

"JOHNTAYLOli,;^™**^- 

"  W.  D.  Fisher,  Secretary." 
The  declaration  also  contained  counts  for  money 
lent,  interest,  and  on  account  stated. 

Plea  to  the  whole  declaration,  that  the  several  con- 
tracts in  the  declaration,  and  each  and  every  of  them, 
were  made  and  entered  into  by  a  certain  building 
society,  whereof  the  defendant  and  divers  other  persons 
at  the  time  of  the  making  of  the  contract  wer«  and  are 
a  BuUding  Society,  duly   established    under  and  by 

(a)  The  point  decided  by  this  case  la  of  conaide-able  Im- 

S?'?5*?\f m  ?*^  S  ^5!®^^  ■*'*«*^  ^^°"^    The  24th  section 
of  5  A  6  WUl.  4,  c  50,  directs  the  surveyor  to  ek-cnrt)  burse 

St^I??  *"**  ^^}  <»»»«^«y«  by  posts,  blocks,  or  stunec 

Si«  £.t     ^°  «°5'  Z^  **y  ^*°^  «'  «*rt*»  «»t  up  or  otherwise 
from  beinff  spoiled  by  waggons,  wains,  Ac    Tbe  onestion 

^rS^^J'^'*'n'  '****  "^"*«^  ^«  ^^^y^^  ^  erect,  or^Jleep 
erected,  posts  across  a  road,  asserted  to  be  only  a  horM 

causeway,  so  as  to  prevent  carta  and  carriages  ftom  golna 

termined  that  no  aach  duty  waa  Incumbent  npon  the  sur- 
veyor, and  that  tbe  potts.  Ac,  designed  by  the  Act  were 

S  hSr^S  *L***  '^  ^'  ^causeway  J  ao  aa  to  k  VvehTdS 
or  horses,  Ac.,  from  gomg  from  their  own  proper  caosewav 


virtue  of  the  provisions  of  the  6  &  7  WDL  4,  c  82, 
for  the  regulation  of  building  sodeties  and  all 
the  other  statutes  in  that  behalf,  members ; 
that  is  to  say,  the  No.  3  Midland  Counties, 
the  rules  of  which  society  were  duly  certified,  &c, 
and  all  other  matters  and  things  required  by  the  sta- 
tutes duly  performed  in  pursuance  of  the  statutes  to 
constitute  the  society  a  building  society  within,  and 
subject  in  all  respects  to,  the  provisions  of  the  Acta ; 
and  the  contracts  were  not,  nor  was  any  or  either  of 
I  hem,  made  by  the  defendant  otherwise  than  as  a 
member  of  the  society,  together  with  the  other  mem- 
bers, and  that  at  the  time  of  the  commencement  of 
this  suit  divers  persons  were  trustees  of  the  society 
duly  appointed  in  all  respects  as  required  by  the  Acts 
and  by  the  rules  of  the  society,  and  liable  by  virtue  of 
the  Acts  to  be  sued  as  such  upon  all  the  contracts  of 
the  society. 

Demurrer  to  the  plea. 

Quoin  for  the  pLuntiff. — The  plea  is  dearly  no 
answer  to  the  action.     By  the  1st  section  of  the  6  & 
7    Will.  4,   c  32  (the  Building  Sodeties  Act),  the 
building  sodety  is  authorised  to  make  rules  and  regu- 
lations for  its  government,  and  by  sect.  3  may  be  made 
to  provide  forms  of  conveyance,  &c.,  or  other  instru- 
ments which  may  be  necessary  for  carrying  the  pur- 
poses of  the  sodety  into  execution.     Sect.  4  incorpo- 
rates the  10  Geo.  4,  c.  56,  and  4  &  5  WUL  4,  c.  40  (the 
Friendly  Sodeties  Acts>     The  10  Geo.  4.  c.  56,  s.  11, 
enacts  that  the  trustees  or  treasurer  nay  give  bonds, 
and  in  the  2l8t  section  that  the  effects  of  the  assoda- 
tions  are  to  be  vested  in  the  trustees  or  trustee  for  the 
time  being,  and  they  are  thereby  empowered  to  bring 
actions,  &c     Yet  there  Is  no  provision  containing  any 
express  or  implied  power  to  the  trustee  of  a  bmlding 
society  to  borrow  money  upon  promissory  notes,  or  to 
bind  such  societies  by  issuing  them ;  the  veiy  objects 
to  be  attained  by  a  building  society,  if  such  were  the 
case,  would  be  frustrated,  and  it  is  wholly  against  the 
intention  and  spirit  of  the  Acts.     On  the  face  of  the 
note,  it  purports  to  be  made  by  the  defendant  person- 
ally; it  is  for  value  received — money  lent,  in  fact — and 
there  is  nothing  whatever  to  exempt  him  from  being 
personally  liable :  (^Mare  r.  Charles,  5  E.  &  B.  978 ; 
Heaf^  V.  Story,  3  Exch.  3  ;  Penkivil  v.  Connell,  5 
Exch.  381.)    There  is  a  count  in  the  declaration  upon 
the  account  stated,  and  the  plea  can  be  no  answer  to  that. 
Gray,  contra,  for  the  defendant,  in  support  of  the 
plea. — ^The  question  is,  whether  this  plea  is  not  an 
answer  to  the  action.     The  plea  states  in  substance 
that  the  contracts  on  which  the  defendant  is  sued  were 
made  and  entered  into  with  the  building  society,  of 
which  the  defendant  was  a  mere  trustee  only.    That 
upon  the  pleadings  must  be  now  taken  to  be  true.  Does 
the  law  allow  such  contracts  ?    By  the  Acts  of  Parlia- 
ment referred  to  the  building  sodety  is  empowered  to 
make  rules  for  its  own  government,  and  it  may   have 
made  a  rule  enabling  the  trustees  to  raise  money  by 
promissory  notes.     Trustees  have  in  conducting  the 
affairs  of  the  sodety  many  duties  to  perform,  such  as 
bringing  actions,   defending  suits,  and  the  like — is- 
suing shares,    if  considered  expedient,    before    sub- 
scriptions are  paid  up ;  and  for  any  of  these  purposes 
it  may  be  requisite  to  borrow  money  to  carry  on  the 
business  of  the  sodety.    Steward  v.  Greaves,  10  M.  & 
W.  711,  and  Forbes  v.  MarsltaU,  11   Exch.  166,  were 
referred  to. 

Quain,  in  reply,  was  stopped  by  the  Court. 
Pollock,  C.B.-  The  judgment  of  the  court  must 
be  for  the  plaintiff.  The  plea  means  nothing  more  than 
this :  that  what  professes  to  be  the  contract  between 
the  parties  was  not  so  in  reality,  but  something  else. 
The  defendant  does  not  deny  the  form  of  the  contract, 
as  stated  in  the  declaration,' but  contends  that  it  does 
not  render  him  personally  liable.  I  think  it  does,  and 
that  it  is  not  competent  for  him  by  a  plea  to  say  that  a 
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written  docoinent  means  something  different  from  what 
it  purports.  If  there  bad  been  anj  circomstances  in 
the  CMse  to  show  that  the  defendant  had  entered  into 
an  engagement  which  he  did  not  intend,  or  by  mistake, 
it  might  in  former  times  have  given  rise  to  the  appli- 
cation for  the  equitable  interference  of  the  court,  or 
form  now  grounds  for  an  equitable  plea  ;  but  it  is  not 
open  to  him  hj  plea  to  say  that  his  contract  meant 
something  different  to  what  it  professes  to  mean.  He 
bss  ^ven  his  own  promissory  note  for  the  money  bor- 
row^ and  it  appears  to  me  he  is  personally  liable 
np<A  it. 

Martin,  B. — I  am  of  the  same  opinion.  The  way 
to  aacertaan  the  meaning  of  a  written  document  is  to 
read  it ;  and  with  respect  to  promissory  notes  in  par- 
ticolar,  the  following  rule,  stated  by  Bayley,  B.  in  his 
Treatise  on  Bills  of  Exchange,  6th  edit.,  p.  79,  is  the 
oorxcct  rale,  and  has  been  so  considered  ever  since  I  have 
been  connected  with  the  profession  : — It  is  this,  *'  Where 
a  bill  or  note  is  drawn  by  an  agent,  executor,  or  trustee, 
he  should  take  care,  if  he  mean  to  exempt  himself  from 
personal  responsibility,  to  use  clear  and  explicit  words 
to  show  that  intention."  The  question  therefore  here 
is,  does  the  defendant  show  that  he  is  not  personally 
hable  ?  So  far  from  it,  I  think  he  shows  that  he  is 
pensonally  liable.  [The  learned  Baron  read  the  promis- 
90fy  note.]  Every  word  of  the  plea  may  be  true,  and 
yet  thb  action  maintainable.  The  plea  states  that  the 
contracts  saed  on  were  made  by  a  building  society, 
whereof  the  defendant  and  divers  other  persons  were 
members — that  is  to  say,  the  No.  3  Midland  Counties 
Building  Society.  If  that  is  meant  as  contradiction  to 
the  written  document,  it  is  no  contradiction  to  it  at 
all.  But  the  plea  goes  on  : — '*  The  contracts  were 
not,  nor  was  any  or  either  of  them,  made  by  the  defen- 
dants otherwise  than  as  members  of  the  society, 
together  with  the  other  members."  I  do  not  see  how 
that  makes  any  difference,  and  it  seems  to  be  a  very 
dear  case. 

Bhamwell,B. — I  think  our  judgment  should  be  for 
the  plaintiff  on  this  demurrer,  but  I  do  not  quite  agree 
that  the  case  is  so  very  dear.  The  first  thing  is  to 
aficertain  the  proper  meaning  of  the  document  sued  on. 
It  says,  "  Two  months  after  demand  in  writing  we 
promise  to  pay  Mr.  Thomas  Price  the  sum  of  100/. 
vrith  interest  after  the  rate  of  six  per  cent,  per  annum, 
for  ralae  received,"  and  is  signed  by  two  persons  who 
]«t  against  thdr  names  that  they  are  triLste^,  and  a 
third  who  puts  his  name  that  he  is  secretary.  The 
natural  view  of  the  matter  is  that  these  persons  bind 
themaelTes  and  no  one  else.  It  Lb  true  they  describe 
tkwr  own  offices  in  the  company,  but  do  not  undertake 
for  any  one  but  themselves.  The  difficulty  I  feel  is 
this.  I  think,  on  the  authority  of  Aggs  v.  NichoUon, 
1  H.  &  Nor.  165,  that  if  this  promissory  note  were 
made  by  the  defendant  and  taken  by  the  plaintiff  on 
the  understanding  that  it  was  not  to  be  binding  on  the 
defendant,  bat  on  some  one  else,  it  would  bind  none 
but  those  whom  it  was  meant  to  bind.  The  defendant 
has  not  shown  in  his  plea  that  this  was  a  promissory 
note  binding  on  the  society  and  not  on  himself.  I  doubt 
if  he  could  have  said  that,  or  proved  it  if  he  had  said 
80,  and  I  agree  that  the  pluntiff  is  entitled  to  judgment. 
WiLi>E,  B. — I  am  of  the  same  opinion.  The  pro- 
missory note  on  the  face  of  it  purports  to  bind  those 
who  signed  it ;  the  defence  in  substance  set  up  is,  they 
did  sign  it,  but  only  as  agents  for  some  one  else,  that 
u  to  say,  this  building  society.  I  do  not  think  that  is 
a  sufficient  answer.  If  any  circumstances  took  place 
at  the  time  to  show  that  the  defendant  was  not  to  be 
personally  responsible  —  that  might  perhaps  be  a 
ground  of  equitable  plea.       Judgment  for  plaintiff. 

Wednesday^  April  25. 
Short  (appellant)  v.  Hudson  (respon<1ent) 
TwTf^ke  toUt — GaUketper  denumding  pagmerU  ttnce 


on  same  dag — Van  carrying  goodt  for  pay^  hire,  or 
reward. 
By  the  10  Geo.  4,  c.  59,  ^^  An  Act  to  amend  an  Act  of  the 
7  Geo.  4,  for  consolidating  the  trusts  of  the  several 
tuiftpike  roads  in  the  neighbourhood  of  the  metro- 
polis north  of  the  river  Thames, "  it  is  by  sect,  28 
provided  '*  that  the  tolls  thereby  made  payable  shall 
be  paid  on  each  of  the  said  districts  for  every  horse  or 
beast  drawing  any  stage  coach,  van,  caravan,  waggon 
or  other  carriage  conveying  passengers  or  goods  for 
pay,  hire,  or  reward,  for  each  time  of  passing  along 
(fiy  of  the  roads  in  that  disifHci. 
A  general  carman  was  applied  to  for  a  van  and  two 
horses  to  remove  some  goods  from  Hammersmith  to 
London.     Be  sent  the  empty  van  and  horses  on  their 
way  to  Hammersmith,  through  a  side-bar  turnpike 
toU-gate  on  that  trust,  to  which  the  aboce  Act  of 
Parliament  applied,  tmd  the  servant  man  then  and 
there  paid  the  proper  legcU  toll  of  9d,  On  the  return 
of  the  van  laden  with  the  guods  the  same  day  from 
Hammersmith  to  London,  tlie  collector  of  tolls  at  the 
Norland-hill    turnpike-gate,    on    the    same    trust, 
demanded  payment  again  (notwiiJisianding  the  ticket 
of  passing  and  paymefit  of  the  toll  on  the  same  day 
was  then  shown  to  him),  saying  a  van  carrying  goods 
for  pay  or  reward  must'  pay  each  time  of  passing. 
The  toll  was  then  again  paid,  but  under  protest,  atid 
the  collector  summoned  before  the  police  magistrate 
of  the  district,  who  adjudged  him  to  pay  a  penalty 
and  costs.     Upon  appead  to  this  court : 
Held,  that  the  conviction  of  the  toll  collector  was  right, 
as  the  van  employed  as  ttated  was  not,  under  the  cir- 
cumstances, a  van  carrying  gottds  for  pay,  hire,  or 
reward  vnthin  the  meaning  of  the  2Slh  section. 
This  was  an  appeal  from  the  decision  of  a  police 
magistrate,  who  had  convicted  a  turnpike-gate  keeper 
for  demanding  and  being  paid  a  toll  which  it  was  said 
he  had  no  right  to  receive.       Short,  the  appellant,  was 
a   collector  •£   tolls   at  the  Norland  turnpike-gate, 
situate  in  the  third  district  of  the  metropolis  turnpike- 
roads,   north  of    the  river  Thames,  in  the  parish  of 
Hammersmith,  Middlesex,  and  on  the  24th  Nov.  1859 
he  demanded  of  a  servant  of  Hudson  the  sum  of  9dL  as 
toll  for  a  van  drawn  by  two  horses,  the  property  of 
Hudson,  then  passing  through  the  gate,  the  servant 
having  previously,  on  the  same  day,  paid  the  toll  due 
lor  the  same,  and  when  the  second  sum  of  9(2.  .  was 
demanded  by  Short,  the  servant  produced  to  him  a  ticket 
denoting  the  payment  of  the  toll  for  the  said  van  and 
horses,  and  claimed  to  be  exempt  from  the  payment  of 
any  further  toll  by  reason  of  the  previous  payment. 
The  police  magistrate  at  Hammersmith  convicted  Short, 
and   adjudged  him  to  pay  a  penalty  of  2s.  6d.  and 
costs,  40s.     The  toll  collector  being  dissatisfied  with 
such  decbion,  gave  due  notice  of  appeal,  and  the  fol- 
lowing case  was  stated  for  the  opinion  of  the  court : — 
The  respondent  is  a  bonded  and  general  carman, 
and  proprietor  of  vans  and  carts  on  contract  or  job. 

The  appellant  is  the  collector  of  the  tolls  at  the 
Norland  toll-gate. 

On  the  day  named  in  the  stmimons  the  respondent's 
van  and  two  horses  were  hired  to  remove  some  house- 
hold furniture  from  Hammersmith  to  London. 

John  Kinton,  a  carman  in  the  employ  of  the  re- 
spondent, was  sent  from  London  with  the  van  to 
remove  the  said  furniture  from  Hammersmith,  and  upon 
his  arrival  at  the  Blade  Lion  toll-gate  (which  is  in  the 
same  district  as  the  Norland  gate)  with  the  said  van 
empty,  the  collector  there  demanded  and  received  the 
sum  of  ninepence,  being  the  toll  payable  for  a  van 
drawn  by  two  horses.  A  ticket  was  given  to  Kinton, 
denoting  the  payment  of  the  said  toll,  who  then  pro- 
ceeded on  his  journey,  and  subsequently  on  the  same 
day  returned  with  the  same  van  and  horses  throngh  the 
Norland  gate,  the  van  being  then  laden  with  the  said 
furniture,  and  at  the  same  time  produced  to  the  ap- 
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pellant  the  ticket  which  he  had  previously  received, 
and  claimed  to  be  exempt  by  reason  of  such  previous 
payment ;  but  the  appellant  insisted  upon  the  toll 
being  again  paid.  The  appellant  having  appeared  upon 
siimmons  before  me  to  answer  to  the  respondent,  ad- 
mitted that  he  demanded  and  took  the  toll  upon  the 
return  of  the  van,  but  that  he  was  justified  in  doing  so 
under  the  pronsions  of  the  Acts  regulating  the  metro- 
polis turnpike-roads  north  of  the  river  Thames. 

The  said  roads  are  regulated  and  governed  by  two 
Acts  of  Parliament ;  the  one  passed  in  the  seventh  year 
of  the  reign  of  Geo.  4,  intituled  *'  An  Act  for  con- 
solidating the  trusts  of  the  several  turnpike-roads  in 
the  neighbourhood  of  the  metropolis  north  of  the  river 
Thames;*'  and  the  other  passed  in  the  10th  year  of 
the  same  reign,  intituled  "  An  Act  to  amend  an  Act 
of  the  seventh  year  of  his  present  ISIajesty  for  consoli- 
dating the  trusts  of  the  several  turnpike-roads  north  of 
the  river  Thames,  and  to  make  and  maintain  two  new 
or  branch  roads  to  communicate  with  the  said  metro- 
polis roads." 

The  tolls  payable  on  the  said  roads  upon  their  first 
formation,  under  the  7  Geo.  4,  c  142,  were  those  con- 
tained in  the  second  schedule  to  that  Act ;  but  by  the 
17th  section  of  10  Geo.  4,  c  59,  such  tolls  were  to 
cease  to  be  payable  from  &nd  after  the  1st  Jan.  1830, 
a  fresh  scale  being  provided  by  the  19th  and  subse- 
quent sections  of  the  last- mentioned  statute ;  the  18th 
section  of  which  divides  the  roads  into  districts  for  the 
purpose  of  collecting  tolls.  It  is  admitted  that  ^d.  is 
the  legal  toll  payable  for  a  vim  and  two  horses  in  the 
di^trict  in  question. 

By  the  25th  section  10  Geo.  4,  c.  59,  it  is  enacted 
as  follows : — "  Provided  always,  and  be  it  further 
enacted,  that  when  the  toll  by  this  Act  authorised  to  be 
taken  shall  have  been  once  pud  in  either  of  the  afore- 
said districts  for  or  in  respect  of  any  horse  or  other 
beast,  cattle,  or  other  stuck,  no  further  toll  shall  be 
demanded  or  taken  during  the  same  day  (except  in 
the  cases  hereinafter  mentioned)  for  or  in  respect  of 
the  same  horse  or  other  beast,  cattle,  or  other  stock, 
at  any  other  gate  or  bar  within  the  same  district, 
or  on  returning  or  repassing  through  the  same  gate  or 
bar." 

By  the  28th  section  it  is  enacted,  "  Provided  also 
and  be  it  further  enacted,  that  the  tolls  hereby  made 
payable  shall  be  paid  on  each  of  the  said  districts  for 
every  horse  or  beast  drawing  any  stage-coach,  van, 
caravan,  waggon,  or  other  carriage  cnveying  passen- 
gers or  goods  for  pay,  hire,  or  reward,  for  each  time  of 
passing  along  any  of  the  roads  in  that  district.*' 

The  6th  section  of  the  7  Geo.  4  extends  the  powers 
and  provisions  of  the  General  Turnpike  Acts  (except  as 
the  same  are  by  that  statute  expressly  varied,  altered, 
or  repealed)  to  all  the  roads  mentioned  and  described 
in  the  first  schedule  annexed  to  the  said  statute  of 
7  Geo.  4. 

The  respondent  contended  that  toll  having  been  paid 
for  the  van  9i  the  Black  Lion  gate  on  its  journey  to 
remove  the  furniture,  he  was  exempt  under  said  25th 
section  from  the  payment  of  any  further  toll  on  that 
day  at  any  toll-gate  situate  within  the  district  in  ques- 
tion. 

The  appellant  contended  that  he  was  justified  in 
demanding  and  taking  a  second  toll  upon  the  return  of 
the  van,  on  which  occasion  the  horses  came  within  the 
28th  section  as  drawing  any  "van  conveying  goods 
for  pay,  hire,  or  reward,"  to  which  mode  of  employment 
there  is  attached  a  liability  to  pay  every  time  of  passing 
along  the  road. 

Whereupon  I  determined  that  the  appellant  was 
guilty  of  the  said  offence,  and  convicted  him  as  afore- 
said, upon  the  ground  that  he  was  not  justified  in 
demanding  a  second  toll  on  the  same  day  for  the  said 
van  and  horses,  the  said  van  employed  as  aforesaid  not 
being  a  stage-coach,  van,  caravan,  waggon,  or  other 


carriage  carrying  goods  for  pay,  hire,  or  reward,  within 
the  meaning  of  the  said  28th  section. 

If  the  court  be  of  opini«»n  that  the  appellant  was  not 
legally  entitled  to  demand  or  take  the  second  toll,  then 
the  conviction  to  be  confirmed.  But  if  the  court  be  of 
a  contrary  opinion,  then  the  comiction  to  be  quashed. 

Given  under  my  hand  this  26th  day  of  March,  at 
the  police-court  aforesaid. 

(Signed)        C.  0.  Daysian. 

Huddlestorij  Q.  C.  appeared  in  support  of  the  order 
of  the  magistrato.—  This  is  an  appeal  under  the  20  & 
21  Vict,  c  43,  and  the  question  is,  whether  a  collector  of 
tumpilce  tolls  is  justified  in  demanding  a  second  toll  of 
a  man  who  had  gone  through  the  toll-gate,  or  a  side-bar 
toll-gate  within  that  turnpike  trust,  before  on  the  same 
day  when  he  paid  the  toll,  with  two  horses  and  an. 
empty  van,  should  he  pay  a  second  time,  when  he 
afterwards,  and  on  that  day,  returned  with  the  van 
laden.  It  depends  upon  the  construction  to  be  put 
on  the  10  Geo.  4,  c  59.  Sect.  25  says  that  when  the 
toll,  by  this  Act  authorised  to  be  taken,  shall  have  been 
once  paid  in  either  of  the  aforesaid  districts  for,  &c., 
no  further  toll  shall  be  demanded  or  taken  during  the 
same  day  (except  in  the  cases  hereinafter  mentioned), 
for  or  in  respect  of  the  same  horse,  &o.,  at  any  other 
gate  or  bar  within  the  same  district,  or  on  returning 
or  repassing  through  the  same  gate  or  bar,  &c ;  and 
by  sect.  28,  "  that  the  tolls  hereby  made  payable 
shall  be  paid  on  each  of  the  said  districts  for  every 
horse  or  beast  drawing  any  stage-coach,  van,  caravan, 
waggon  or  other  carriage,  conveying  passengers  or 
goods  for  pay,  hire,  or  reward,  for  each  time  of  passing 
along  any  of  the  roads  in  that  district."  The 
principle  throughout  the  Acts  appears  to  be,  that  if  a 
party  has  paid  once  in  the  day  he  is  not  to  be  called 
upon  to  pay  again  except  in  the  case  of  stage-coaches, 
or  other  like  carriages  plying  for  hire,  and  conveying 
passengers  each  way.  The  learned  police  magistrate, 
Mr.  Dayman,  determined  that  the  appellant  was  guilty, 
and  c<  nvicted  him  upon  the  ground  that  he  was  not 
justified  in  demanding  a  second  toll  on  the  same  day 
for  the  van  and  two  horses,  the  van  so  employed  not  being 
a  stage-coach,  van,  caravan,  waggon,  or  other  carriage 
carryuig  goods  for  pay,  hire  or  reward,  within  the  meaning 
of  the  said  128th  section ;  and  the  toll  having  been  paid 
at  the  Black  Lion  gate  for  the  van  (when  going  empty) 
and  horses  on  the  journey  to  remove  the  furniture,  the 
respondent  was  exempt,  under  the  25th  section,  from 
the  payment  of  any  further  toll,  on  (hat  day  at  any 
toll-gate  situate  witlun  the  same  trust  or  district, 
becHuse  he  does  not  come  within  the  terms  of  the  ex- 
ception afterwards  referred  to  in  the  28th  section  of 
that  Act     (He  was  then  stopped.) 

Joyce  (Levy  with  him),  contra,  for  the  appellant, 
was  called  upon. — The  toU  collector  was  justified  in 
demandmg  and  taking  a  second  toll  upon  the  return  of 
the  van,  on  which  occasion  the  horses  came  within  the 
28th  section,  as  drawing  a  van  conveying  goods  for 
pay,  hire,  or  reward,  to  which  mode  of  employment 
there  is  attached  a  liability  to  pay  every  time  of  pass- 
ing along  the  road :  in  fact  it  comes  within  the  veiy 
words  of  the  section.  It  was  a  van  conveying  goods 
for  pay  and  reward,  and  tlie  28th  section  says  the  toUs 
thereby  made  payable  shall  be  paid  for  every  van  con- 
veying goods  for  pay  or  reward  for  each  time  of  passing 
along  such  roads.  The  van  and  horses  were  hired  for 
the  express  purpose  of  conveying  the  owner's  goods 
from  Hammersmith  to  London.  [Pollock,  C.B. — 
The  hire  was  fot  the  use  of  the  waggon,  not  for  the 
carriage  of  goods.]  Any  carriage  hired  to  convey 
goods,  and  going  empty  to  fetch  such  goods,  is  liable  to 
the  payment  of  the  toll  when  so  going  upon  these 
roads,  and  npon  the  return  of  such  carriage  laden  a 
second  toll  is  payable.  The  van  of  the  respondent 
was  a  carriage  employed  in  conveying  goods  for  hire, 
within  the  meaning  of  the  28th  section,  and  therelbro 
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Eabl«  to  the  payment  of  toll  both  upon  going  and  npon 
rptuming.  The  27th  and  29th  sections  were  also  re- 
fer^d  to,  showing  that  hackney  coaches  and  post- 
chaise  are  lo  pay  each  time  of  passing  with  a  fresh 
hiring. 

PoLixxTR,  C.B. — I  am  of  opinion  that  the  decision 
of  the  police  magistrate  in  this  case  was  quite  right, 
and  that  the  conviction  shonld  be  confirmed.  This 
converanoe  does  not  come  within  the  t«rms  of  the  28th 
aeetion  of  the  Ac:  of*  Parliament  10  Geo.  4,  c.  59.  The 
word  *' stage"  used  there  shows,  to  my  mind,  very 
dcntrlj  what  the  clause  mtans.  Stage-coaches,  &c. 
oon^-eying  passengers  for  hire  shall  pay  for  each  time  of 
passixig  adong  any  of  the  roads ;  but  I  do  not  think  it 
was  the  intention  of  the  Le^slature,  or  the  object  of 
the  Act,  that  an  empty  cart  paying  once  for  going 
through  the  gate  should  bo  compelled  to  pay  again  re- 
toming  laden  on  the  same  day:  it  was  not  a  stage  van 
or  waggon  within  the  terms  of  the  Act.  The  pay  was 
for  the  use  of  the  waggon,  in  respect  of  that  particular 
owner,  not  for  the  carriage  of  the  goods.  The  owner  of 
the  yehide  was  not  a  carrier  of  goods,  he  was  the  letter 
oat  of  a  van.  llie  Act  applies  to  carriages  conveying 
goods  for  hire,  and  not  as  here,  where  this  vcliicle  was 
expcessly  engaged  for  the  carriage  of  the  goods. 

Uabtin,  B. — I  also  think  it  is  clear  that  the  respon- 
dent was  not  subject  to  pay  thi3  double  toll,  for 
when  the  10  Geo.  4  is  looked  at,  it  shows  very  plainly 
what  was  intended.  The  26th  section  says  that  horses 
drawing  difTerent  carriages  on  the  same  d.iy  through 
the  gate  shall  pay  each  time  of  passing.  Sect.  27, 
that  any  postchabo  or  other  carriage  is  to  pay  each 
time  of  passing  with  a  fre^h  hiring.  Sect.  29,  the 
same  as  to  hackney  coaches,  chariot^  or  cabriolet,  that 
they  shall  pay  each  time  of  passing  with  a  fresh  hiring. 
And  the  2Sth  section,  upon  which  reliance  is  placed  for 
imponng  the  tolls,  was,  that  the  toll  shall  be  paid  for 
every  horse,  &c.  drawing  any  stage-coach,  van, 
caravan,  waggon,  or  other  carriage  conveying  pa.<(sengers 
cr  goods  for  pay,  hire,  or  reward,  for  eadi  time  of  pass- 
ing; bfut  this  does  not  comenrithm  the  terms  of  that 
elanse,  for  it  was  nothing  more  than  sending  a  van  and 
two  horses  out  to  Hammersmith  to  bring  a  load  of  goods 
from  there  into  London.  The  goods  being  at  Hammer- 
■nith,  a  van  was  sent  out  there  to  bring  them  in.  The 
contract  was  for  the  removal  of  the  goods  with  the 
van,  and  this  was  not  a  van  conveying  goods  for  hire 
as  intended  by  the  28th  section. 

Bramwell,  B.— I  am  also  of  opinion  that  the  police 
ma^trate,  Mr.  Dayman,  was  right,  and  right  for  the 
reasons  he  has  himself  given  in  the  case  stated  for  us 
to  determine. 

WiL.DE,  B. — I  am  of  the  same  opinion.  On  the 
words  of  the  Act,  I  think  the  van  and  horses  employed 
for  the  removal  of  this  furniture  were  not  liable  to  the 
donble  toll ;  and  I  agree  with  the  I»rd  Chief  Baron 
to  render  them  so  it  shonld  be  a  stage-coach,  van,  or 
carriage  conveying  passengers  or  goods  for  hire,  which 
this  was  not ;  it  was  a  contract  or  an  engagement  ou 
the  part  of  the  owner  for  the  removal  of  a  certain 
quantity  of  furniture. 

Judgment  for  the  respondent ^  with  costs. 

AprU  27  and  80. 
BEsnsKTT  V.  The  London  and  Nobth-Western 
Rah^way  Company. 

PlamHff  convicted  of  felontf  after  action— Defendant 
paging  money  into  court— PUdntif  discontinuing 
and  accepting  sum  paid  into  court — Right  to  costs 
after  conviction  for  felony. 

The  plaintiff  brought  an  action  to  recover  the  value  of 
goods  alleged  to  have  been  sent  by  him  to  the  defen- 
dants to  be  safely  carried  and  delivered,  butwhichwere 
lost  by  the  d^endants,  or  never  delivered  by  them. 
The  defendants  paid  lOs.  into  court  in  satisfaction 
for  the  hampers  in  telUch  the  goods  were  said  to 


have  been  ient^  and  pleaded  the  general  issue  to  the 
residue  of  the  pluintij^s  claim.  The  plaintiff  teas 
afterwards  convicted  of  felony.  The  defendants 
then  pleaded  this  by  a  plea  puis  darrien  conti- 
nuance. The  plaintiff  &mfes*ed  it,  accepted  the 
\0s.  paid  into  court^  and  took  it  out  in  satisfaction 
of  his  claim^  and  signed  judgment  for  the  costs  of  the 
action. 
Upon  motion  to  set  aside  the  judgment  so  s^ned,  or  to 

slay  ail  further  proceedings  in  tlie  suit : 
fleUl^  that  the  plaintiff  was  by  tlie  23rd  ride  of  Hilary 
Term  Rules  1853,  and  the  22nd  and  2Srd  rules  -of 
pleading    under  the   C.  L.  P.  A.y  cntiUed    to   sign 
judgment  for  the  costs. 

This  was  an  action  brought  to  recover  from  the 
railway  company  the  value  of  certain  hampers  of  boots 
and  shoes  represented  to  have  been  sent  by  the  plaintiff 
on  the  defendants'  line  of  railway,  and  by  them  lost. 
The  defendants  believing  that  no  such  goods  had  been  sent 
at  all  by  the  plmntiff,  applied  for  and  obtained  an  order  of 
a  learned  judge  for  particulars  of  such  goods,  with  the 
invoices  for  same,  &c.  After  a  good  deal  of  delay  and 
much  trouble,  some  kind  of  particulars  were  supplied. 
The  defendants  subsequently  pleaded,  fir»t,  the  general 
issue ;  and,  secondly,  payment  of  a  sum  of  10«.  into 
court  for  the  hampers.  Afterwards  the  plaintitV  waa 
indicted  for  receiving  stolen  goods,  tried  and  convicted, 
and  sentenced  to  two  years'  impi  isonment  with  hard 
labour.  Defendants  then  pleaded  jmis  darrien  con- 
tinuance^ a  plea  stating  the  conviction,  &c.  The  defen- 
dant or  his  attorney  confessed  that,  then  accepted  the  10«. 
out  of  court  in  satisfaction  of  the  cause  of  action,  and 
entered  a  noUe  prosequi  to  the  rest  of  the  claim,  and 
signed  judgment  for  the  costs  of  the  action.  A  rule 
nisi  was  then  obtained  by  the  defendants  to  set  aside 
the  judgment,  or  to  stay  all  further  proceedings  in  the 
cause. 

Geo.  Brown  showed  cause.  —  The  plaintilF  was 
entitled  to  take  the  10«.  out  of  court,  and  sign  judg- 
ment for  the  costs  of  the  action.  The  2drd  rule  of 
Hilary  Term  1 853  says  in  reference  to  "discontinuance,'* 
"  to  entitle  a  plaintiff  to  discontinne  after  plea  pleaded, 
it  shall  not  be  necessary  to  obtain  the  defendant's  con- 
sent, but  the  rule  shall  contain  an  undertaking  on  the 
part  of  the  plaintiff  to  pay  the  costs,  and  a  consent  that 
if  they  are  not  paid  within  four  days  after  taxation 
defendant  shall  be  at  liberty  to  sign  judgment  of  non 
pros. ;"  and  by  the  22nd  rule  of  pleading  under  the 
C.L.P.A.,  "  a  plea  containing  a  defence  arising  after 
the  commencement  of  the  action  may  be  pleaded, 
together  with  pleas  of  defence  arising  before  the  com- 
mencement of  the  action,  provided  that  the  plaintiff 
may  confess  such  plea,  and  thereupon  shall  be  entitled 
to  the  costs  of  the  cause  up  to  the  time  of  the  pleading 
of  such  first-mentioned  plea."  23rd.  When  a  plea  is 
pleaded  with  an  allegation  that  the  matter  of  defence 
arose  after  the  last  pleading,  the  plaintiff  shall  be  at 
liberty  to  confess  such  plea,  and  shall  be  entitled  to 
the  costs  of  the  cause  up  to  the  time  of  pleading  such 
plea.  [Pollock,  C.B. — The  plaintiff  has  been  con- 
victed of  felony  since  the  money  was  paid  into  coart. 
Has  it  not  now  become  the  money  of  the  Queen  ?  His 
rights  are  forfeited  to  the  Crown.]  It  is  submitted 
not;  besides  the  attorney  might  have  a  lien  for  his 
costs. 

Phipsofi  in  support  of  the  rule.—  It  is  not  shown  here 
that  the  plaintiff's  attorney  has  or  claims  any  lien,  and 
it  must  be  taken,  therefore,  that  none  exists.  The 
rule  of  court  must  have  a  reasonable  construction.  In 
Hawkins'  Pleas  of  the  Crown  it  is  said  that  after  a  con- 
viction of  felony  all  choses  in  action  go  to  the  Crown, 
with  the  exception  of  the  rights,  perhaps,  in  respect  of 
personal  injury.  Here  the  plaintiff  was  convicted  after 
the  defendants  had  pleaded  in  the  action. 

Cur.  adv.  vuU. 
April  30.— Pollock,  C.B.  delivered  judgment. — * 
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Reg.  v.  John  Dal'B^^^V  Hind. 


[C.  Cab.  R. 


Tliis  was  an  action  originally  brought  by  the  plaintiff 
against  the  railway  company  to  recover  the  value  of 
certain  goods  alleged  to  be  in  certain  packages  delivered 
to  the  railway  company ;  the  company  pleaded  to  the 
action.     They  pleaded,  first,  that  they  were  not  guilty, 
and  they  paid  10.».  into  court,  with  reference  probably  to 
the  baskets  or  hampers  that  were  supposed  to  contain 
goods.     The  real  defence  was,  that  the  whole  affair  was 
an  imposition,  the  object  of    the  plaintiff  being  to 
recover' the  value  of  goods  which  in  fact  were  never 
sent.     After  the  10«.  was  paid  into  court,  it  appears 
that  the  plaintiff  was  indicted  and  found  guilty  of 
receiving  goods  knowing  them  to  be  stolen,  and  having 
been   convicted  and  sen'ence  passed  upon  him,   the 
attorney  who  conducted  the  cause,  with  or  without  the 
assent  of  the  plaintiff  (and  it  does  not  matter  which), 
stayed  the  action ;  that  is,  he  to  «k  the  money  out  of 
court,  and  then  an  application  was  made  by  Mr.  Pbip- 
Bon  to  plead  puis  darnen  continuance  the  conviction  of 
the  plaintiff,  whereupon,  the  plea  being  perfectly  true, 
the  defence  arising  after  the  commencement  of  the 
action  being  so  pleaded,  and  being  perfectly  true,  the 
plaintiff  confessed  the  plea,  and  then  applied  for  the 
costs  of  the  cause  up  to  the  time  of  pleading  the  plea 
puU  darrien  continuance  under  the  22nd  rule  of  the 
pleading  rules,  imder  tlie  authority  of  the  G.  L.  P.  A. 
Mr.  Phipson  then  moved  for  a  rule  to  show  cause  why 
the  action  should  not  be  stayed,  and  judgment  had  been 
signed,  and  he  moved  to  set  it  a^ide  and  stay  the  pro- 
ceedings.    We  are  of  opinion  that  the  22nd  rule  clearly 
contains  this  case  in  its  expressions,  and  it  is  impos- 
sible for  us  to  deal  with   it    otherwise.      I    believe 
the  judgment   (^    all    my    learned    brothers   is    to 
discharge    Mr.    Phipson's    rule,  the    22nd    rale,    is 
this :    "  A    plea    containing  a  defence    arising  after 
the   commencement  of   the  action  may  be  pleaded 
together  with  the  pleas  and  defences  arising  before  the 
commencement  of  the  action :  provided  that  the  plain- 
tiff may  confess  such  plea,  and  thereupon  shall  be  enti- 
tled to  the  costs  of  the  cause  up  to  the  time  of  pleading 
such  first-mentioned  plea."     The  course  which  the 
defendjints  have  taken  in  this  case  seems  to  all  of  us  to 
make  this  rule  applicable.     It  may  be  possible,  it  is 
even  probable,  that  there  may  be  some   foundation  for 
the  defence  which  was  suggested  on  the  part  of  the 
rulway  company.     Perhaps  there  is  not  much  injury 
done  to  a  man  who  is  now  suffering  punishment  after  a 
conviction  for  receiving  goods  knowing  them   to   be 
stolen ;  there  is  not  much  injustice  done  to  him  in  sup- 
posing that  it  is  possible  that  the  demand  on  the  part 
of  the  plaintiff  may  have  been  a  fraud  upon  the  com- 
pany ;  but  if  that  were  so,  the  course  that  the  company 
should  have  taken  would  have  been  to  persist  in  their 
defence,  and  to  show  that  the  fact  was  so  ;  instead  of 
which    they   retire   behind  the    plea,    merely  saying 
that  the  man  was  convicted,  and  therefore  the  right 
of  action,    though  the   action  itself  does  not  go  to 
the   ground,    the  right    of   action   dora.     If  he  has 
a    title    to    claim    fmrp.    the    compnny    damages    in 
respect  of  these  goods    supposed    to   have    belonged 
to  him,  there  is  no  doubt  it  belongs  to  the  Crown.  The 
company,  instead  of  meeting  the  matter  upon   the 
merits ,  get  rid  of  the  action  by  saying,   "  Well,  now, 
you  are  a  felon  convict,  and  your  interest  in   those 
goods  has  passed  to  the  Crown,  and  yon  can  no  longer 
support  the  action.'*  If  the  company  will  resort  to  that 
plea,  puis  darrien  continuance,  which  is  no  doubt  per- 
fectly true,  the  plaintiff  has  a  right  to  say  "It  is  true,  I 
cannot  longer  maintain  it ,"  but   if  you  plead  a  plea 
which  does  not  actually  go  to  the  merits,  but  merely 
says  I  cannot  longer  sustain  it,  there  is  no  injustice  in 
saying,  if  that  be  so  you  must  pay  the  costs  up  to  the 
time  of  pleading  that  plea.     We  therefore  think  Mr. 
Phipson's  rule  must  be  discharged. 

Martin,  B. — I  think  it  would  be  wrong  if  we  de- 
part from  the  plain  words  of  the  rule  becauBe  we  may 


suspect  there  has  been  fraud  in  the  matter  ;  and  it  is 
much  better  to  act  upon  the  rule. 

Rule  discharged  with  costs. 
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Beportod  by  John  Thompsos,  Esq.,  Banistor-at-Law. 


Saturday,  April  28. 
(Before  Pollock,    C.B.,    Channell,    B.,    BylbSy 
Blackburn  and  Kbatino,  JJ.) 
Reg.  v.  John  Daubeney  Hind. 
Evidence — Dying  declaration — Admissihility, 
Upon  an  indictment  for  feloniously  using  certain  in- 
struments upon  the  person  of  a  woman,  with  intent 
to  procure  a  miscarriage,  the  dying  dedaraiicn  of 
the  woman  is  inadmissible. 
The  rule  laid  down  in  Mead's  case,  2  Bam.  ^  Cres. 
608,    ^^  that    evidence  of  this  description  is   onl^ 
admissible  where  the  death  of  the  deceased  is  the 
subject  of  the  charge,  and  the  circumstances  of  the 
death  the  subject  of  the  dying  declaration,''^  recog- 
nised and  adopted. 

Case  reserved  by  Keating,  J.  for  the  opinion  of  this 
court. 

John  Daubency  Hind  was  tried  before  me  at  the  last 
assizes  for  the  county  of  Gloucester,  and  convicted 
upon  an  indictment  charging  him  with  feloniously  and 
unlawfully  using  certain  instruments  upon  the  person 
of  one  Mary  Woolford,  deceased,  with  intent  to  procurs 
the  miscarriage  of  the  said  Mary  Woolford. 

On  the  trial,  a  dying  declaration  of  the  said  Marj 
Woolford  was  tendered  in  evidence  on  the  part  of  the 
prosecution,  and  objected  to  on  the  part  of  the  pri« 
soncr,  upon  the  ground  that  the  death  of  Mary  Wool- 
ford was  not  the  subject  of  the  inquiry. 

I  received  the  evidence,  but  reserved  the  question  as 
to  its  admissibility,  and  respited  the  execution  of  the 
sentence  until  the  Court  of  Criminal  Appeal  should 
pronounce  its  decision  upon  the  point :  (see  R.  r. 
Baker,  2  M.  &  Rob.) 

If  the  court  should  be  of  opinion  that  the  evidence 
was  not  admLs^ble,  then  the  judgment  is  to  be  re- 
versed, inasmuch  as  without  the  evidence  of  the  dying 
declaration  of  Mary  Woolford  the  prisoner  could  not 
have  been  convicted. 

If  the  court  should  think  the  evidence  admissible, 
then  the  judgment  is  to  stand. 

No  counsel  appeared  for  the  prisoner. 
Carrington  for  the  prosecution. — The  only  question 
is,  as  to  the  admissibility  of  a  dying  declaration  upon  a 
charge  of  using  instruments  upon  the  person  of  a 
woman,  to  procure  a  miscarriage.  On  the  part  of  the 
prosecution  it  is  submitted  that  such  declarations  are 
admissible  in  all  cases  where  persosial  injury  has  been 
sustained.  In  Rex  v.  Hutchinson,  2  Bam.  &  Ores. 
608,  n.,  where  the  prisoner  was  in(ticted  for  administer- 
ing savin  to  a  pregnant  woman  with  intent  to  procure 
abortion,  evidence  of  her  dying  declaration  was  rejected 
(Bnyley,  J.),  because  the  woman's  death  was  not  the 
subject  of  inquiry.  In  Rtx  v.  Baker,  2  Moo.  &  Rob. 
53,  where  the  prisoner  was  indicted  for  the  murder  of 
A.,  by  eating  poisoned  cake,  Coltman,  J.,  after  consult- 
ing Parke,  B.,  admitted  the  dying  declarations  of 
another  party  who  also  died  in  consequence  of  eatbig 
some  of  the  cake,  but  whose  death  was  not  the  subject 
of  the  indictment  McGregor's  case  Ln  the  Court  of 
Session,  Scotland,  16  State  Trials,  29,  was  also  dted. 

Pollock,  C.B. — In  this  case  we  are  all  of  opinion 
that  the  dying  declaration  of  the  woman  was  impro- 
perly received  in  evidence.  The  rule  we  are  disposed  to 
adhere  to,  is  to  be  fourid  laid  down  in  Rex  v.  Meadj 
2  Bam.  &  Cres.  608.  There  Abbott,  C.J.  said,  "The 
general  rule  is.  that  evidence  of  this  description  is  only 
admissible  where  the  death  of  the  deceased  is  the  sub- 
ject of  the  charge,  and  the  circumstancoB  of  the  death 
the  subject  of  tiie  dying  declaration.*'    Speaking  for 
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ffljself,  I  most  saj  that  the  reception  of  this  kind  of 
tndenee  is  clearij  an  anomalous  exception  in  the  law  of 
England,  which  I  think  onght  not  to  he  extended. 

Conviction  quashed. 

Beg.  v.  Ghari^es  Halliday. 
Seidmee — Uwiband  and  wife—  Wifi  implicated  htU  not 

dutrged — AdmiMnbiUty  of  husband. 
Tie  prisoner  woe  indicted  for  obtaining  money  from 
the  trustees  of  a  savings  b<mk^  by  falsely  pretending 
-  that  a  document  produced  bjf  the  wife  of  D.  had 

•  been  filed  tq>  by  D.^s  authority;  and  in  anotlier 

•  eotmtfjr  conspiring  with  the  wife  ofD.  to  cheat  the 
lank.  D.^s  wife  presented  the  dccument^  which  had 
been  Jraudtdently  filed  tip  at  the  instance  of  the 
priMmer,  and  obtc^ned  the  money ^  and  afterwards 
^^qtedwith  the  prisoner.  l).*s  evidence  was  neces- 
sary to  show  that  he  had  given  no  authority^  but  it 
was  obfected  to^onthe  ground  that  it  implicated  his 
wife: 

Held,  that  D.*s  evidence  was  admissible,  as  the  wife  was 

mot  charged  upon  the  indictment. 

Case  reserved  for  the  opinion  of  this  court  hy 
Bjles,  J. 

The  prisoner  was  indicted  for  ohtaining  from  the 
trastees  of  the  Swansea  Savings  Bank  a  sam  of  60/., 
hy  falsely  pretending  that  a  certain  docament  produced 
(D  the  hank  hy  Eliza  Thomas,  the  wife  of  Daniel 
Thomas,  had  heen  filled  up  by  the  aathority  of  D. 
Thomas,  the  dep<»itor,  and  was  a  genuine  document. 

There  was  a  second  count  founded  on  another  false 
pretence,  by  which  the  prisoner  was  alleged  to  have 
obtamed  by  another  document,  produced  by  the  said 
E.  Thomas,  a  further  sum  of  money. 

There  was  a  third  count  for  a  oonspbncy  between 
tbe  prisoner  and  E.  Thomas  to  cheat  the  savings  bank. 

It  appeared  that  an  authority  to  receive  the  money 
had  been  filled  up  by  another  witness  at  the  instance 
of  the  prisoner ;  that  £.  Thomas,  the  wife  of  the  de- 
positor, had  presented  it  and  obtained  the  money ;  and 
that  the  prisoner  had  afterwards  eloped  with  £. 
Thomas.  On  the  apprehension  of  the  prisoner  a  large 
com  of  money  was  found  in  hia  possession. 

The  evidence  of  D.  Thomas,  the  depositor,  was  essen- 
tial to  the  prosecution,  in  order  to  show  that  he  had 
pven  no  authority  to  fill  up  the  document,  or  to  with- 
dnw  the  deposit. 

It  was  objected,  on  behalf  of  tiie  prisoner,  that, 
although  the  wife  of  D.  Thomas  was  not  included  in 
the  charge,  yet  he  was  not  an  admissible  witness  to 
prove  her  guilty  of  a  conspiracy,  nor  even  to  prove  the 
eoonts  for  false  pretences :  (see  Reg.  v.  Gleed,  2  Rus- 
sell on  Crimes,  983.) 

I  thought  his  evidence  admissible  on  all  the  counts. 

In  deference,  however,  of  the  high  authority  of 
littledale  and  Taunton,  JJ.,  I  rraerved  the  point  and 
nggeated  that  the  comisel  for  the  prosecution  should 
cooaent  to  a  verdict  of  acquittal  on  the  last  count. 

The  ooonsel  for  the  prisoner  then  objected  that  an 
acquittal  on  the  last  count  was  inconsistent  with  a 
verfici  of  guilty  on  the  first  count. 

The  jury,  however,  found  the  prisoner  guilty  on 
the  first  count,  and  not  guilty  on  the  second  and  third 
eoonts. 

I  reserved  these  questions: — first,  whether  the 
husband's  evidence  was  properly  received  in  proof  of 
tbe  first  count ;  secondly,  whether  there  is  any  neces- 
sny  inconsbtency  in  the  finding  on  the  first  and  third 
coimts. 

The  prisoner's  sentence  was  deferred,  but  the  prisoner 
rem«nsin  custody. 

Ko  oounsel  appeared  either  on  the  part  of  the  prose- 
cation,  or  the  prisoner. 

The  judges  retired  to  consider  the  case,  and  on  their 
rsfesm  into  court, 

PoUiOCK,  G.B.  said: — The  question  is,  whether  the 
[Mao.  Gas.] 


evidence  of  the  husband  was  adnussible,  his  evidence 
tending  to  show  that  his  wife  was  acting  unlawfully  and 
criminally.  On  this  indictment  the  wife  was  not 
charged  at  all,  but  she  was  involved  in  the  conspiracy 
charged  in  the  third  count.  Though  that  is  so,  it  does 
not  prevent  the  husband's  evidence  from  being  ad- 
missible. We  are  also  of  opinion  that  the  acquittal  of 
the  prisoner  on  the  third  coimt,  does  not  necessarily 
involve  any  inconsistency  with  the  conviction  on  the 
first  count.  Conviction  affirmed. 


V,  C.  WOOD'S  COXJBT. 

Reported  by  W.  H.  Bbkxkt,  Esq.,  Barrlstop-at-Law. 


Wednesday,  May  23. 
Attorsey-General  v.  The  GonrouATioN  of 

Thetford. 
Costs— Borough  fund — CJusrgUig  order. 
By  a  decree,  made  on  the  hearing  qf  an  information 
against  a  corporation,  the  dtfendanis  were  ordered 
to  pay  the  relator  his  costs  of  such  information. 
An  advowson  bdonging  to  (he  corporation  had  been 
sold,  under  tite  powers  of  (he  Munic^al  Corporation 
Act,  5^6  WiU.  4,  c.  76,  and  the  amount  of  the 
proceeds  stood  to  the  credit  of  the  corporation  at 
the  Bank  of  England: 
Held,  thai  the  relator  was  entitled  to  have  a  charging 
order  for  the  amoimt  of  these  costs  upon  this  fund. 
In  the  year  1859  an  information  had  been  filed  by 
a  relator  against  the  corporation  of  Tlietford,  for  the 
purpose  of  havuig  the  proper  application  of  certain 
sums  arising  from  the  navigation  funds  and  tolls  of  the 
borough,  levied  by  the  corporation  in  aid  of  the  borough 
fund,  and  to  pay  off  a  mortgage-debt  whidi  had  been 
secured  upon  certain  properties  belonging  to  the  cor- 
poration.     In  November  of  that  year  a  decree  had 
been  made,  making  certain  declarations,  and  amongst 
other  things  ordering  that  the  relator  should  be  paid 
his  costs  of  the  information.     A  fund  was  now  in  the 
bank  to  the  credit  of  the  corporation,  and  in  the  names 
of  four  of  the  town  council,  arising  from  the  sale  of 
an  advowson  belonging  to  the  corporation  under  the 
provisions  of  the  Municipal  Gorporation  Act,  5  &  6 
Will.  4,  c  76. 

In  April  last  the  relator  had  obtained  from  this 
court  an  order  nisi,  charging  the  fund  in  court  to  the 
extent  of  a  sum  of  66/.  10«.  6«{.,  the  amount  of  the 
relator^s  taxed  costs. 

This  was  an  application  to  have  such  order  nisi 
made  absolute. 

C.  J.  Shebheare,  for  the  relator,  contended  that, 
under  the  2nd  section  of  the  5  &  6  Will.  4,  c.  76,  he 
was  entitled  to  have  the  fund  so  standuig  to  the  credit 
of  the  corporation  charged  with  the  amount  of  his 
costs,  which  had  been  so  taxed  in  pursuance  of  the 
decree. 

Bevir,  for  the  corporation,  contra,  urged  that  the 
remedy  of  the  relator  for  his  costs  was  by  bill  in  equity 
against  the  corporation,  and  as  the  fund  was  standing 
in  the  names  of  the  four  town  council  as  trustees  for 
the  navigation  belonging  to  the  corporation,  and  not  spe- 
cifically to  the  credit  of  the  corporation  in  their  cor- 
porate capacity,  the  92nd  section  of  the  Municipal 
Gorporation  Act  applied.  The  claim  of  the  relator  was 
not  therefore  "  upon  the  real  and  personal  estate  of  the 
body  corporate  by  virtue  of  a  proceeding  in  equity  "  as 
mentioned  in  that  clause.  He  dted  Reg.  v.  Bridg- 
water. 10  Ad.  &  Ell.  282 ;  Reg.  v.  Ma^or  of  Leeds, 
4  Q.  B.  Rep.  790  ;  Reg.  v.  Passmore,  10  Ad.  &  Ell. 
281 ;  Ex  parte  Corporation  ofHythe,  4  Yo.  &  GoU.  55» 
The  Vice-Ghancellor  said  he  could  make  the 
order  absolute.  The  proceeds  of  the  advowson  sold  by 
the  corporation  was  clearly  the  property  of  that  cor- 
poration. In  his  opinion  the  saving  clause  in  the 
Munidpal  Gorporation  Act,  5  &  6  Wm.  4,  o.  76,  s.  92,, 
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Q.  B.] 


Knox  and  anothbb  v.  Shefhsbd — Chiloote  r.  Youldon. 


[Q.  B. 


WM  intended  to  reserve  tsxf  rights  which  conld  have  | 
attached  against  the  real  or  personal  estate  of  the  cor- 
potation  ^  virtue  of  any  proceedings  at  law  or  in 
equity.  The  tmst  created  hy  the  Act  woold,  as  to  the 
borough  fund,  prevent  any  such  application  hut  for 
such  Saving  clause.  It  had  been  contended  that  the 
proper  construction  of  this  clause  required  the  relator 
to  file  his  bin  in  equity  against  the  corporation  in  their 
oorporate  capadty,  but  he  could  not  assent  to  this 
narrow  construction  of  the  clause.  For  the  purposes  to 
which,  according  to  that  construction,  theclause  wasalone 
intended  to  be  applied,  no  saving  clause  would  have 
been  necessary.  The  Legislature  could  not  have  in- 
tended that  no  dums  which  would  have  been  lawful 
before  the  passing  of  the  Act,  and  would  have  pre- 
vented the  property  being  handed  over  and  added  to 
the  borough  fund,  should  be  saved  by  this  clause  unless 
enforced  by  a  suit  in  equity  for  that  purpose.  The 
decree  having  declared  that  the  relator  was  entitled  to 
the  costs  of  the  information,  the  property  of  the  corpo- 
ration was  immediately  attachable  upon  the  amount  of 
such  costs  being  ascertained,  and  it  was  liable  to  satisfy 
such  a  demand.  Here  there  had  been  a  suit  against 
the  corporation  in  which  they  had  appeared  to  defend 
their  corporate  rights.  This  case,  therefore,  was 
exactly  within  the  saving  clause,  and  the  relator  was 
entitled  to  have  his  claim  for  costs  satisfied  out  of  this 
fund,  before  it  was  added  to  the  borough  fund  for  the 
general  purposes  of  such  fund. 

Charging  order  made  ab9ohUe, 


C0X7BT  OF  aXJEElTS  BENCH. 

Itoported  bj  iown  TBOMPaoK,  T.  W.  SAU2n>Biia,  and  C.  J.  B. 
Hbbtslit,  £Bqr8.,  BarrtoterB-ai-Law. 

Saturday,  May  5. 

Knox  and  another  v.  Shepherd. 

BvUdmg  society — Adminittrator  of  deceased  member — 

Liability  for  fines — Prohibition. 
A  building  society's  rules  provided  Jbr  the  settlement  of 
disputes  by  a^iitration.  After  the  death  qfa  member 
of  the  society,  certain  fines  and  subscriptions  became 
due,  Jbr  which  the  trustees  sued  his  administrator 
in  the  County  Court. 
Sdd,  that  the  administrator  wasamemb^  of  the  society, 
and  had  been  so  treated  by  them,  and  this  court  made 
absolute  a  ruUfi>r  a  prohibition  to  the  County  Court 
to  restrain  proceedings,   that  the  dispute  might  be 
settled  by  arbitration  under  the  rules. 
Hayes,  Scijt.  showed  cause  against  a  rule  for  a  pro- 
hibition directed  to  the  County  Court  judge  of  Clerken- 
well  to  restrain  him  from  proceeding  further  in  this 
case.    'It  appeared  that  the  plaintiffs  were  trustees  of 
the  North  London  Benefit  Building  Society,  and  in  that 
capacity  had  issued  a  plaint  against  the  defendant  as 
admmistratorofhisfatiier,  a  deceased  member  of  the 
society.  The  14th  rule  of  the  society  provided  that, "  in 
case  of  the  death  of  any  member,  his  executors  or  ad- 
ministrators shall  be  entitled  to  his  share  or  shares,  and 
may  vote  and  act  in  all  cases  whatever  as  fully  as  the 
deceased  member,  whom  they  represent,  might  have 
done  if  living."    The  deceased  T.  Shepherd  was  an 
original  member  of  the  society,   and  holder  of  two 
shares ;  he  died  in  Jan.  1855,  and  some  time  after  the 
defendant  called  at  the  office  of  the  society  and  produced 
letters  of  administration  granted  to  himself,  and  the 
deceased's   club-book,  showing  his  payments  to  the 
society,  in  support  of  his  title  as  administrator  under 
the  above  rule,   and  from  thenceforth  be  acted  and 
was  treated  by  the  society  as  the  legal  representative  of 
the  deceased.     At  the  death  of  the  father  there  was 
nothing  due    from    him    to    the    society  in  respect 
of  hb   subscription  or  fines ;   his  payments  covered 
his    h'ability   and  jeft    a   few    shillings    over.     De- 
fendant had  received  no  money  from  the  society,  but 
be  might  have  done  so  had  he  pleased.    On  the  8th 


Aug.  1859  defendant  gave  notice  to  withdraw  th*- 
shares  held  in  the  society  by  his  late  father.  The  foak 
sought  to  be  recovered  was  for  subscriptions  and  fiiM» 
due  between  the  death  of  the  deceased  member  and  the- 
notice  of  withdrawaL  By  the  22nd  rule  of  the  aocietf 
it  was  provided,  that  "  in  case  of  any  dispute  between 
any  members  of  the  society,  or  the  trustees  or  the  board 
thereof,  such  dispute  shall  be  referred  to  arbitration^ 
pursuant  to  10  Geo.  4,  c  56,  s.  27."  The  Conn^ 
Court  judge  had  giren  judgment  for  the  plaintifik  It 
was  now  contended  that  this  was  not  a  dispnte  be- 
tween the  members  of  the  society ;  the  defendant  Is- 
not  sued  as  a  member.  The  6  &  7  WiU.  4,  c  32,  a.  4^ 
incorporates  the  10  Geo.  4,  c.  56,  and  applies  the  pro- 
visions of  Friendly  Sodety  Acts  to  building  societiM  ;. 
and  10  Geo.  4,  c  56,  s.  27,  provides  that  rules  aball 
be  made  directing  how  disputes  shall  be  settled.  This- 
society  had  made  a  rule,  No.  22,  that  "  in  case  of  any 
dispute  between  any  members  of  the  society,  or  the- 
trustees  or  the  board  thereof,  such  dispute  shall  be* 
referred  to  arbitration,  pursuant  to  10  Geo.  4,  c.  &% 
s.  27."  A  particular  tribunal  is  thereby  established^ 
no  doubt ;  but  this  is  not  such  a  dispute  as  the  rule  refen- 
to.  Here  the  defendant  is  sued  as  administrator  far 
certain  liabilities  of  a  deceased  member,  and  he  done* 
that  he  is  a  member;  the  father  of  the  defendant  wa» 
an  original  member  of  the  society,  and  was  liable  to 
pay  contributions.  There  is  a  xule  that  tiie  adminis- 
trator may  take  the  shares  of  a  deceased  par^ ;  aa^ 
the  daim  is  for  subscriptions  and  fines  due,  and  credit 
has  been  given  for  sums  received.  [Cockbusn,  CmT.— 
Must  not  the  rule  be  held  to  embrace  members  and 
persons  claiming  under  them  ?]  Tlie  18  &  19  Vict, 
c.  63,  does  not  treat  of  these  societies;  it  does  nol 
repeal  the  6  &  7  Will.  4,  c  32.  The  mere  repeal  of 
the  10  Geo.  4,  c.  56,  by  18  &  19  Vict,  does  not  tak» 
that  statute  out  of  the  6  &  7  WiiL  4,  into  which  it 
wss  incorporated :  {Cutbill  v.  Kingdom^  494.)  If  there- 
is  no  rule  made  under  the  Act  which  is  applicable  ta 
the  case,  the  common  law  jurisdiction  is  not  takeo 
away.  [BijicKnuRN,  J. — This  is  not  quite  the  case  of  » 
man  claiming  under  a  member.]  Kelsall  v.  7)fler  and 
others,  25  L.  J.  153,  Ex. ;  Heg.  v.  Trqford,  26  L.  J. 
95,  Q.  B.  were  cited.] 

Collier,  Q.  C.  {Hance  with  him). — The  trustees  of 
the  society  have  treated  the  defendant  as  a  member, 
and  he  has  so  acted.  The  defendant  claimed  to  witii- 
draw;  these  payments  had  accrued  due  since  the- 
deceased's  death. 

CocKBURN,  C.J. — The  society  have  adopted  the- 
defendaut  as  a  member,  and  they  so  tareated  him,, 
for  they  fined  him.  The  father  paid  everything 
up  to  his  death,  snd  this  action  is  for  soma 
accrued  due  since.  The  rule  makes  the  adminis-, 
trator  liable,  but  fines  and  subscriptions  can  be  claimed 
from  him  only  as  a  member.  As  an  administrator  he 
is  not  subject  to  the  rules,  but  he  has  availed  hixnsdf  of 
them  to  come  in  and  become  a  member,  and  if  he  is  a 
member  the  dispute  must  be  settled  by  arbi- 
tration. Mule  abiokUe. 

J,  Sughes,  pltdntiff's  attorney. 

J.  W.  Jewitt,  defendant's  attorney. 


May  26  omf  30. 
CniLCOTE  (appellant)  v.  Youli>om  (respondoit). 

Commons  Inclosure  Acts — 8  ^  9  Vict.  c.  1 18 — 15  4' 
16  Vict.c.  79,  s.  13—1  ^  2  Vict.  c.  ll^Andeni 
inclosures — Rights  of  pctrties  interested  tn —  When 
such  rights  not  barred. 

Lcmd  which  has  been  inclosed  by  a  party  nKyre  than 
twenty  years  b^ore  the  day  of  the  first  metiingfor 
the  examination  of  claims  under  an  inclosure  award 
is  not  liable  to  be  dealt  with  by  such  award  withoui 
the  consent  of  the  pca^ty  interested;  and  the  rights  qf 
such  party  are  not  qfected  by  the  foot  qf  stfcA  in- 
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Ghilcotb  e.  YouLD02r. 


[Q.  B. 


etnei  kmd  hemg  mehuhd  in  the  map  and  the  award 
of  ike  eowwuttionerMj  and  by  his  not  having  taken 
amg  tiepe  tqxm  the  tttbject 

Where,  therefore,  meh  land  toat  $o  inchided  in  the 
map  and  award,  and  the  party  interested  took  no 
Btepe  upon  the  m^ffeei,  hut  refused  to  give  tip  poe- 
eeteion,  and  the  tfoher  applied  to  Juttices  for  a 
warrani  qfpoaeeenon,  and  the  Justicet  refused  to 
grant  such  loarrant  iprm  the  ground  that  the  land  in 
mustion  was  ^  ancient  inctosure,**  and  was  rtot  sub- 
jeet  to  be  indoeed  without  consent: 

BeU,  Aat  ^juatices  were  right,  and  that  the  party 
wight  ^pBctuaUy  Ajeet  at  that  stage  <(f  the 


Thk  WM  a  case  stated  under  the  20  &  21  Vict. 
«.  43,  as  follows : — 

"At  an  a^joomed  pettj  sessions  of  her  Majestj*8 
joitiees  of  the  peace,  held  in  and  for  the  division  of 
PkigntoB,  in  the  connty  of  Devon,  on  the  1 9th  Jan. 
i8€0^  a  complaint  in  writing  wss  made  under  the  pro- 
^fiwns  of  the  8  &  9  Vict  c  118,  and  the  15  &  16 
VieL  c  79,  s.  18,  hj  the  appellant,  the  valuer  ap- 
pointed and  acting  in  the  matter  of  the  indosure 
of  the   commons  and  waste  lands  in  the  manor  of 
Brixham,    situate    in    the    parish  of   Brixham,    in 
4kB  county  of  Devon,  against  the  respondent,  an  occu- 
per  hol£ng  over  and  detaining  a  portion  of  land  used 
as  garden  ground,  and  alleged  to  be  within  the  limits 
4f  the  said  common.    On  the  part  of  the  appellant, 
evidence  was  given  of  his  appointment  as  valuer,  and 
tiist  tile  piece  of  ground  occupied  and  held  over  by  the 
lespoBdent  was  originally   an  encroachment  on  the 
«id  eommoDS,  and  included  in  the  map  of  the  commons 
janmrod  to  the  provisional  order  for  the  said  indosure. 
Older  the  seal  of  the  Indosure  Commissioners ;  that 
no  daim  in  respect  thereof,  or  in  reference  thereto,  was 
Bade  bj  the  respondent  before  or  delivered  to  the 
appeBaat  as  such  valuer  or  otherwise,  at  the  several 
times  or  places  by  him  appointed  and  notified  for  such 
pnpoM;    that    the    valuer  had    duly   allowed    the 
mgority  of  the  claims  that  were  so  made  by  other 
liartiea,  and  that  the  land  occupied  by  the  respondent 
was  iadnded  and  allowed  in  such  ciUums ;  and  it  was 
ihereuputt  argued,  on  behalf  of  the  said  appellant,  that 
the  land  so  occupied  and  hdd  over  was  an  encxoadi- 
nent  wlddi,  by  being  included  in  the  prorinonal  order, 
mst  thereby  be  "deemed  to  be  parcel  of  the  land 
subject  to  be  indosed,"  and  therefore  such  as  he  was 
«npoweffed  to  recover  under  the    proviaons  of  the 
15  &   16  Viet   c   79,  s.   13.    On  the  part  of  the 
rapoDdent,   the     above    facts   were    not   disputed, 
but  it  was  proved  in  addition  thereto,  that  the  said 
peee  of  ground  had  been  indosed  for  more  than  twenty 
jean  next  preceding  the  day  of  the  first  meeting  for 
tiie  examination  of  daims,  but  that  the  fences  thereof 
were  during  portions  of  such  time  in  an  imperfect  con- 
dition, and  that  it  had  been  so  occupied  by  difforent 
penoDS  not  claiming  directly  from  each  other,  or  set- 
ting up  any  spedal  titie  thereto ;  and  it  was  therefore 
4D|^  that  the  said  indosure  was  an  andent  indosure 
•under  the  jHrovisions  of  the  8  &  9  Vict  c  118,  s.  52, 
and  therefore  such  as  by  sect.  86  of  the  last-named 
Act,  the  valuer  was  not  empowered  to  order  to  be 
indosed  without  the  consent  in  writing  of  the  person 
interested  therein,  which  said  consent  had  not  been 
^jtvoi.    We  the  said  justices  thereupon  considered  that 
thefiMst  so  proved  before  us,  that  the  indosure  was  an 
andent  one,  was  a  suffident  answer  to  the  complunt, 
and  that  it  was  not  necessary  that  any  claim  thereto 
«lioo]d  have  been  set  up  before  the  valuer,  but  might 
be  .pleaded  notwithstanding  as  a  justification  for  so 
liolSng  over,  and  that  the  respondent  could  not  be 
dSspofsesaed  of  the  said  piece  of  ground  without  his 
consent  in  writing  first  had  and  obtained.    And  we 
dismissed  the  said  compldnt    The  appellant  therefore 
jfcppGed  to  us  the  said  justioe«  to  state  a  case  for  the 


opinion  of  the  Court  of  Q.  B.  thereon  on  the  grounds 
following : — 

First,  that  the  acts  of  the  vainer  were  conclusive^ 
and  could  not  be  questioned  before  the  justices. 

Secondly,  that  the  said  encroadiment  being  induded 
in  the  map  annexed  to  the  provisional  order  for  indo- 
sure by  the  commissionei's,  was  thereby  condnsivdj 
"deemed  to  be  parcel  of  the  land  subject  to  be 
inclosed"  witiiin  the  meaning  of  the  13th  section  of 
the  15  &  16  Vict  c  79. 

Thirdly,  that  such  provisional  order  being  concludve 
as  to  what  land  diould  be  deemed  to  be  subject  to  be 
inclosed,  it  was  beyond  the  jurisdiction  of  the  justices 
to  hear  any  evidence  as  to  the  fact  of  its  being  an 
ancient  indosure,  or  any  evidence  in  relation  to  such 
encroachment  other  than  was  required  to  prove  the  alle- 
gations contained  in  the  said  complaint 

Fourthly,  that  as  the  encroachment  in  question  was 
induded  in  the  map  annexed  to  the  provisional  order, 
the  respondent  was  bound  to  have  delivered  a  claim  ia 
writing  to  the  valuer  for  any  "  right  or  interest  he  may 
have  had  or  daimed  in  any  land  proposed  to  be  in- 
dosed"*  under  sect  47  of  the  8  &  9  Vict  c  118,  or  to 
have  appealed  sgainst  the  decitton  of  the  valuer  (appel- 
lant) in  respect  of  such  claims  as  were  deliverad  to, 
determined  on  and  allowed  by  the  valuer  under  the 
84th  section  of  the  last-named  Act 

Fifthly,  that  the  fences  of  the  said  piece  of  land  having 
been  kept  in  an  imperfect  condition  during  the  twenty 
years  next  preceding  the  first  examination  of  claims, 
and  the  said  piece  of  ground  having  been  occupied 
during  the  last-mentioned  term  by  Afferent  persons 
not  c£droing  directly  from  each  other  or  setting  up  any 
special  titie  thereto,  the  said  piece  of  ground  was  no^ 
therefore,  an  andent  indosure  within  the  meaning  of 
sects.  52  and  86  of  the  8  &  9  Vict  c  118,  but  an 
"  encroachment**  within  the  meaning  of  sect  50  of  the 
said  Act" 

By  sect  25  of  the  8  &  9  Vict  c.  1 18  (the  Commons 
Indosure  Act),  upon  application  to  the  commissioners, 
they  may  direct  an  assistant  commissioner  to  inquire 
into  the  expediency  of  the  proposed  indosure,  who  by 
sect  26  is  to  report  upon  the  expediency,  &c.  of  the 
proposed   indosure,  whereupon  by  sect  27  the  cooir 
missioners  may  make  a  provisional  order  for  the  in- 
dosure of  the  land.     By  sect  33  a  valuer  is  to  be  ap- 
pointed to  divide,  set  out  and  allot  such  land.      Se^ 
34  provides  for  the  duties,  &c  of  the  vainer.    By 
sect   47  any  person  daiming  any  common  or  other 
right  or  interest  in  any  land  proposed  to  be  indosed  is 
to  deliver  such  claim  in  writing  to  the  valuer  stating 
the  particulars,  and  by  sect  48  such  daim  is  to  be 
heard  by  the  valuer,  who  may  allow  or  disaUow  the 
same,   &c.,  and  he  is  to  make  an  order  thereupon, 
which  is  to  be  final,  unless  the  party  dissatisfied  shall 
give  jiotice  of  his  dedre  to  have  his  daim  determined 
by  the  commissioner  or  an  asristant  commisdoner.    By 
sect.  50  it  is  enacted  that  all  encroachments  and  in- 
dosures  other  than  indosnres  duly  authorised  by  the 
custom  of  the  manor  which  shall  have  been  made  by 
any  person  from  or  upon  any  part  of  the  land  pro- 
posed to  be  inclosed  within  twenty  years  next  before 
the  first  meeting  for  the  examination  of  cLums  shall 
be  deemed  parcel  of  the  land  subject  to  be  inclosed, 
and  shall  be  divided,  allotted  and  indosed  accordingly. 
By  sect  52  it  is    enacted    "that   all   lands  wUch 
shall  have  been  indosed  from  any  land  subject  to  be 
indosed  under  this  Act  for  more  than  twenty  years 
next  preceding  the  day  of  the  first  meeting  for  the 
examination  of  claims  in  the  matter  of  such  indosure, 
shall,  for  the  purposes  of  this  Act,  be  deemed  and 
taken  to  be  andent  inclosures,  but  not  so  as  to  caupr 
any  right  of  common,"  &c    By  sect  55  the  valuer  is 
to  nudie  a  schedule  of  all  diums  and  objections  for 
public  inspection,  and  there  is  provision  for  the  rehear- 
I  ing  of  the  claimants,  and  after  that  the  rights  of  the 
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The  Justices  of  Kent  v.  The  Maidstone  Ck>MMissioNBits. 


[Q.  B. 


parties  may  be  tried  by  a  feigned  issae.  By  sect.  57  I 
the  detenninatioQ  of  the  commissioners  is  to  be  final 
if  not  dispated.  The  1 1th  section  points  oat  what 
kind  of  land  is  subject  to  be  inclosed.  By  sect.  86 
old  inclosures  may  be  allotted  with  the  consent  of  the 
persons  interested. 

By  the  15  &  16  Vict,  c  79  (Commons  Inclosure 
Acts  Extension  Act)  it  is  enacted  that  "when  any 
person  by  whom  any  encroachment  or  inclosure  of  what- 
ever value,  which  under  the  iii'&tly  recited  Act  shall  be 
deemed  to  be  parcel  of  the  land  subject  to  be  inclosed, 
shall  be  actually  occupied,  shall  neglect  or  refuse  to 
quit  and  deliver  up  possession  of  the  same,  or  any  part 
thereof  to  the  valuer,'*  the  possession  of  the  same  may 
be  recovered  by  the  valuer  under  the  provisions  of  the 
1  &  2  Vict,  c  74  ("  An  Act  to  facilitate  the  recovery  of 
possession  of  tenements  after  due  determination  of  the 
tenancy  "). 

Coleridffe  appeared  for  the  appellant  (the  valuer), 
and  contended  that  the  justices  were  wrong  in  their 
decision,  upon  the  grounds  severally  set  out  in  the  case 
as  stated  :  (Twner  v.  Blamire^  1  Dm.  402.) 

Karslake  for  the  respondent — ^The  question  turns 
on,  whether  this  encroachment  was  part  of  the  land 
subject  to  be  inclosed  within  the  meaning  of  sect.  11 
8  &9  Vict,  c  118.  Now,  sect.  13  enacts  that  no 
part  of  the  New  Forest  or  of  the  Forest  of  Dean  shall  be 
land  subject  to  be  inclosed  under  that  Act ;  and  it  is 
therefore,  as  it  must  be,  admitted  by  the  appellant, 
that  if  the  map  had  included  land  which  was  part  of 
those  forests  it  would  have  been  conclusive,  and  would 
have  been  binding ;  and  the  argument  must  go  so  far 
as  to  say  that  if  private  property  had  been  induded  in 
the  map,  it  would  have  been  binding.  It  is  urged  that 
although  this  was  an  ancient  encroachment,  yet  being 
included  in  the  map,  and  the  respondent  not  having 
appealed  against  its  insertion,  it  must  now  be  taken  to 
be  land  subject  to  be  inclosed.  Sect  52,  however, 
takes  ancient  encroachments  out  of  the  jurisdiction  of 
the  commissioners,  and  it  is  only  in  respect  of  lands 
that  the  commissioners  are  authorised  to  deal  with 
that  an  appeal  is  given.  It  lies  on  the  commissioners 
to  make  out  that  this  encroachment  is  part  of  the 
lands  to  be  inclosed,  and  they  cannot  give  themselves 
jurisdiction.  The  8  &  9  Vict  c.  118,  ss.  11,  12,  13, 
16,  25,  27,  29,  39,  47,  48,  50,  52,  56,  were  referred 
to,  and  the  case  of  Turner  v.  Bemaire,  1  Drew,  402, 
cited. 

Coleridge^  in  reply,  referred  to  Rees  ▼.  Daviet^  4 
C.  B.,  N.  S.,  56. 

OocKBURN,  C.J.— I  am  of  opinion  that  our  judg- 
ment ought  to  be  for  the  respondent  The  question  is, 
whether  a  party  who  has  obtained  by  encroachment  on 
land  subject  to  be  inclosed  a  right  to  the  possef^sion 
and  property  in  the  land  at  the  time  when  the  inclo- 
sure takes  place,  by  not  appealing  against  the  award  is 
bound  by  the  award  of  the  commissioners  in  co'hse- 
quence  of  his  omission  to  appeal.  It  is  admitted  that 
there  is  no  distinction  between  the  case  cf  land  gained 
by  encroachment  and  of  an  ordinary  freehold  obtained 
in  a  legal  manner.  When  the  8  &  9  Vict,  c  118,  is 
looked  at,  it  is  apparent  that  all  the  provisions  of  the 
Act  relate  to  land  not  merely  proposed  to  be  inclosed, 
but  subject  to  be  inclosed,  and  it  never  could  have  been 
the  intention  of  the  Legislature  to  interfere  with  pri- 
vate property  held  by  individuals,  and  not  subject  to 
rights  of  common.  The  Act  first  by  sect.  11  sets 
forth  the  descriptions  of  land  subject  to  be  inclosed, 
and  then  the  scheme  by  which  they  are  to  be 
inclosed.  The  parties  interested  in  the  lands  subject 
to  be  inclosed  and  desirous  of  having  them  in- 
closed are  to  put  the  commissioners  in  motion,  who 
are  then  to  draw  up  the  conditions  of  the  pro- 
posed inclosure  in  an  order,  and  to  hear  what 
may  be  alleged  in  favour  of  the  inclosure,  and 
any  objections  that  may  be  urged  against  it    Having 


determined  on  the  expediency  of  the  iiiclosur^a  vainer 
is  to  be  appointed  and  the  claims  are  to  be  sent  in,  and 
the  allotments  are  to  be  determined  in  respect  of  those 
claims.  And  then  comes  the  provision  as  to  appeals 
(sect  48)  by  any  person  dissatisfied  with  the  decision 
on  his  claim  or  on  his  objection  to  the  claims  of  others. 
Sect.  52  enacts  that  edl  lands  which  shall  have  been 
inclosed  from  any  land  subject  to  be  inclosed  under  the 
Act  for  more  than  twenty  years,  shall  be  deemed  and 
taken  to  be  ancient  inclosures,  and  not  part  of  the  land 
to  be  inclosed  under  that  Act  Sect.  56,  is,  I  think, 
merely  a  sequel  to  the  former  section,  which  gave  an 
appeal  from  the  valuer  to  the  commissioners,  giving  a 
further  appeal  from  their  decision.  But  tills  does  not 
apply  to  the  case  of  a  person  not  in  a  position  to  prefer 
a  claim,  and  who  has  not  made  any  chum.  There  is 
no  express  provision,  or  auyUiing  by  implication  which 
touclies  this  case,  which  does  not  properly  fall  within 
the  Act  A  man's  private  freehold,  or  land  gained  by 
twenty  yeai's'  possession,  is  not  within  the  list.  Nothing 
short  of  a  clear  enactment  will  justify  any  interferenoe 
with  private  rights,  and  if  the  encrtsachment  has  not 
been  made  within  twenty  years,  the  commissioners,  by 
their  acts,  cannot  give  themselves  jurisdiction.  Our 
judgment  must  ther^ore  be  for  the  respondent 

WiouTMAN,  J. — I  am  of  the  same  opinion.  The 
question  arises  on  a  proceeding  under  sect  IS  of 
15  &  16  Vict,  c  79,  by  the  valuer  to  gain  possession 
of  an  encroachment  in  iho  same  manner  as  a  landlord 
against  a  tenant  holding  over.  The  magistrates  have 
jurisdiction  imder  that  Act  in  case  only  the  encroach- 
ment is  part  of  the  land  subject  to  be  inclosed.  There 
is  a  preliminary  inquiry  whether  the  encroachment  is 
to  be  deemed  part  of  the  land  to  be  inclosed,  and  un- 
less it  is,  the  valuer  has  no  right  to  proceed  under  that 
section.  Now,  it  has  been  argued  that  this  has  been 
condu^vely  determined  by  the  map  of  the  inclosure, 
and  by  no  objection  being  raised  by  the  respondent  to 
the  valuer's  including  the  encroachment  in  the  map. 
But  it  appeared  to  the  magistrates  that  this  was  an 
encroadmient  more  than  twenty  years  before,  and 
therefore,  by  sect  52  of  8  &  9  Vict  c  118,  it  is  to 
be  deemed  an  ancient  inclosure,  and  not  part  of  the 
lands  to  be  allotted  under  that  Act  The  question 
then  is,  whether  mere  neglect  to  make  the  objection 
before  the  valuer  will  disentiUe  the  respondent  to  object 
afterwards  that  this  was  not  land  subject  to  be  allotted. 
It  is  only  in  case  of  encroadiments  within  twenty 
years  that  the  valuer  would  seem  to  have  any  jurisdic- 
tion. Here  tiie  whole  encroachment  was  more  than 
twenty  years  previously.  It  seems,  therefore,  to  me 
that  our  judgment  should  be  for  the  respondent 

Blackburn,  J. — The  oommissionerB  must  make 
the  inquiry  whether  the  encroachment  was  or  was  not 
within  twenty  years,  but  their  decision  will  not  ^ve 
them  jurisdiction  in  case  the  encroachment  was  really 
more  than  twenty  years  before. 

Judgment  for  the  retpondeiU. 


Satttrdc^f  May  26. 

The  Justices  or  Kent  (appellants)  v.  The 

Maidstons  Oommissionebs  (respondents). 

Gaoli—JHtUe — "  ParUamentary  or  parochial " — Coii- 
ttruction  oftDordt —  When  these  word*  are  words  oj 
limUtUion  and  when  of  ampl^oation. 

By  a  local  Act  for  the  town  of  Maidstone,  commiS" 
sioners  were  empowered  to  assess  the  property  in  the 
borough  to  a  certain  rate  fbr  the  purposes  of  the 
Act^  and  all  gools  and  Mme  other  ptUtlic  estabUsk' 
menu  were  also  to  be  rated  according  to  a  yard  mn* 
ning  measure.  By  a  section  in  a  subsequent  Act 
(54  Geo.  3,  c.  104,  s.  18),  after  reciting  that  it  is 
expedient  Aat  the  said  county  of  Kent  should  be  re- 
lieved  and  exonerated  from  any  taxes  in  respect  of 
any  of  the  gaols,  ^.  of  the  said  county,  it  is  enacted 
that  *'  no  rate,  tax,  or  assessment  whaUoenfer,  parlia- 
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Rbo.  V,  Justices  of  Du&hax,  ex  parte  JngncEs  of  Suxdehlakd. 


[Q.  B. 


memiary  or  otherwisef  akaU  be  raited,  oMBeaeed,  or 
Jemed  on  or  be  payabU  bjf  the  taid  ocnmty  qf  Kent 
Jor  or  on  aecomU  of  the  taidffooU,  houeee  of  cor' 
reetiom  and  court  hmuea,  or  antf  or  either  o/themor 
emg  part  thereof"  The  ootnUy  gaol  of  Kent  it 
wUhm  the  borough  of  MaidstouA,  and  <Ae  comnua- 
eumere  under  the  local  Act  asaeeted  ii  aa  provided 
Jbr  bjf  their  Act.  "  Upon  a  caae  atated  for  the 
■  epiaion  of  thia  courts  aa  to  vthether  or  not  t/te  gaol 

waa  liable  tobe  aaaeaaed: 

Hddy  that  it  waa  exen^  and  that  taking  tlte  whole  of 

mtL  18  42/*  tA«  54  Geo,  8,  c.  104,  tog^Qter,  the 

worda  ^^  pwliamentary  and  parochial "  are  not  to  be 

4ahen  aa  worda  of  limita^on,  but  aa  worda  making 

the  exea^jttion  aa  complete  aapoaaible. 

This  was  a  case  stated  by  oonsent  for  the  opinion  of 

this  court,  as  to  the  liability  of  the  county  gaol  at 

MaMstone  to  be  assessed  to  the  local  rate  for  the 

bona([^  of  Maidstene  under  the  31  Geo.  3,  c  Izii. 

Qocafy     By  this  statate  ("An  Act  for  r^nlating, 

me,  the  town  of  Maidstone),  it  is  enacted  by  sect.  8 

thst,  for  raising  money  for  the  pnrposes  of  the  Act,  the 

csminisBionera  therein  named  are  aothorised  to  levy 

oertain  rates;  and  by  sect  13  the  gad  at  Maidstone 

mbA  other  public  buildings  are  to  be  assessed  at  the  rate 

of  one  shilling  by  the  running  yard. 

By  the  54  Geo.  3,  c.  104,  e.  18,  it  is  enacted,  "  And 
whereas  it  is  expedient  that  the  said  county"  (of  Kent) 
**  dioald  be  relieyed  and  exonerated  from  any  taxes  in 
respect  of  any  of  the  gaols,  houses  of  correction,  and 
eourt  houses  of  the  said  county.  Be  it  therefore  enacted 
that  from  and  after  the  passing  of  this  Act  no  rate, 
tax,  or  assessment  whatsoever,  psrliamentary  or  paro- 
chial, shall  be  raised,  assessed,  or  levied  on  or  be  payable 
fay  the  said  county  of  Kent,  for  or  on  account  of  the 
said  gaols,  houses  of  correction  and  court  houses,  or  sny 
or  cither  of  them,  or  sny  part  thereof." 

Under  the  first  of  the  foregoing  Acte  the  Kent  county 
gaol  at  Maidstone  was  assened  to  the  local  rate  in  the 
sum  of  52t  16s.,  at  the  rate  of  la.  per  yard  running 
measure,  against  which  assessment  notaoe  of  appeal 
was  gnrea  on  the  ground  of  the  contended  exemption 
fiDom  rating  contained  in  sect  18  of  the  54  Geo.  3,  c. 
104. 

J>eeda  (BooUl,  Q.C.  with  him)  appeared  for  the 
re^oodents,  and  contended  that  the  rate  in  question  is 
mefther  a  parliamentary  or  parochial  assessment,  and 
that,  as  the  exemption  in  stat.  54  Geo.  3,  c  104,  s.  18, 
ii  confined  to  assessmento  of  those  particular  descrip- 
lioos,  the  assessment  in  question  upon  the  gaol  is  good : 
iPaimer  T.  Earith,  14  M.  &  W.  428;  The  Bedford 
Commiaaionera  v.  The  Bedford  Union,  21  L.  J.  229, 
M.a ;  Baker  v.  GreenhiU,  3  Q.  B.  148.)  [Cromftox, 
J.— The  words  **  no  rate,  tax,  or  assessment  whatso- 
ovo','*  'these  are  very  strong  words,  and  if  they  had 
stepped  there,  no  doubt  could  have  arisen.  Yon  read 
the  words  "  parliamentary  or  parodual"  as  words  of 
limitation;  they  may,  however,  be  used  as  words  of 
amplification? — they  may  have  been  thrown  in  to  show 
that  the  exemption  is  intended  to  apply  to  any  kind  of 
rate  or  assessment]  If  the  words  had  been  "free 
ixoBk  all  taxes  and  assessments  whatsoever/*  the  esse 
svonid  have  been  free  from  doubt :  {R.  v.  Jnhabitanta 
^  Chriatchurch,  8  B.  &  0. 660 ;  Compang  ofProprie- 
4ora  of  Waterloo  Bridge  v.  Cull,  28  L.  J.  70,  QB. ; 
29  L.  J.  10,  Q.B. 

Barrow,  for  the  appellants,  argued  that  the  gaol 
una  exempt  under  the  provisions  of  sect.  18  of  the 
M  Geo.  3,  c.  104,  for  that  the  rate  in  question  was 
oofficsentlj  within  the  words  and  the  intention  of  the 
L^julatiire,  which  dearly  intended  the  exemption  to  be 
gmenlf  the  words  "  psrliamentary  or  parochial'*  bemg 
words  of  augmentation  {Waller  v.  Andrewa,  3  M. 
&  W.  312),  and  that  they  should  be  taken  in  their 
proper  and  enlarged  sense. 
JMeda  in  repl^.    [CBOUPToai,  J.— The  preamble 


to  the  section  clearly  shows  that  it  was  intended  to 
relieve  the  gaol  of  all  liabilities.] 

CocKBURN,  C.  J. — I  think  judgment  should  be 
given  for  the  appellante.  If  we  were  called  upon  to 
decide  this  case  independent  of  authorities,  we  should 
have  no  doubt  whatever  as  to  the  meaning  of  the  1 8th 
section,  which  seems  to  be  entirely  to  exempt  the  gaol 
from  any  rates  or  taxes  whatever,  whether  public  or 
local.  [His  Lordship  here  read  the  section.]  Mr. 
Deeds  endeavoured  to  put  on  the  words  "  parliamentary 
or  parochial"  such  a  construction  ss  to  make  them 
wonls  of  limitation,  and  as,  according  to  his  view,  this 
is  neither  a  parliamentary  nor  a  parod&ial  tax,  tfao 
gaol  is  not  exempt.  There  are  certainly  some  taxes 
which  have  not  been  deemed  parliamentory,  but  these 
cases  have  tomed  upon  the  particular  phraseology  used 
by  the  Legislature.  I  think  that  this  is  a  parliamentary 
tax ;  but,  independently  of  this,  the  language  of  the 
section  shows  that  the  intention  of  the  Legislature  was 
to  relieve  such  buildings  as  sre  erected  for  public  pur- 
poses. The  words  are  very  large,  and  I  cannot  bring 
myself  to  doubt  what  was  really  the  intention  of  the 
Legislature.  Looking  at  the  preamble  of  the  section, 
and  the  words  made  use  of,  I  think  that  the  exemption 
is  established. 

WiOHTMAK,  J. — If  the  words  had  stopped  with  the 
words  "  no  rate,  tax,  or  assessment  whatsoever,"  there 
could  have  been  no  doubt ;  but  the  words  "  parliamen- 
tary or  parochial  *'  are  introduced,  and  the  question  -is, 
whether  or  not  these  words  are  words  of  restraint  ?  It 
seems  to  me  that  they  are  not  intended  as  words  of 
limitation,  but  are  introduced  with  the  view  of  making 
the  exemption  as  complete  as  posnble.  The  object  of 
the  Legislature  was  an  exemption  from  all  rates  what- 
ever. The  eases  cited  are  not  to  be  taken  as  authori- 
ties unless  the  facte  are  precisely  tRe  same,  and  the 
object  of  the  Legislature  obviously  the  ssme. 

CnoiiPTOif,  J. — It  is  clear  that  the  meaning  of  the 
Legislature  was  to  relieve  the  county  fitom  all  taxes 
of  this  nature.  I  think  that,  upon  examining  the 
cases  cited,  it  will  appear  that  they  were  decided  upon  • 
the  peculiar  words  in  each,  and  without  impugning 
any  of  them,  I  think,  in  this  esse,  that  the  exemption 
has  been  shown  to  exist.  The  preamble  shows  what 
was  the  meaning  of  the  Legislature,  and  we  may 
fairly  oonstme  the  subsequent  words  by  that  preamble. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
case  turns  entirely  upon  the  construction  to  be  put 
upon  the  words  in  the  18th  section.  Taking  the 
object  the  Legislature  had  in  view  into  aooouut,  I 
thmk  the  words  sufficiently  shov  that  object. 

Judgment  for  the  (ftpeBanta. 

Thuradag,  Mag  31. 
Reg.  v.  The  Justices  of  the  Couistt  of  Dubhav, 

ex  parte  The  Justices  of  Suitderlaxd. 
Quo  warranto-^Inierferenoe  bg  juaticea  in  the  exdu- 

aivejwriadiction  of  other  juaticea. 
A  quo  warranto  infbrmation  ia  not  theproper  proceed- 
ing wkerehg  to  try  the  right  of  one  aet  of  juaticea  to 
interfere  with  the  dutiea  of  another. 
The  juaticea  of  the  oounfy  of  Durham  granted  alehouae 
Ucenceafor  alehouae  heepera  in  the  borough  of  Sun- 
derland.    The  juaticea  of  the  aaid  borough  claimed 
to  have  the  exduaive  right  to  grant  aueh  liceneea: 
Held,  that  a  quo  warranto  u^rmation  waa  not  the 
proper  proeeaa  whereby  to  try  the  right 
Maniatg,  Q.C.  moved  for  a  rule  calling  upon  the 
justices  of  the  county  of  Durham  to  show  cause  by 
what  authority  they  dsimed  to  grant  licences  to  alo- 
house  keepers  in  the  borough  of  Sunderland.    It  ap- 
peared that  both  the  justices  of  the  borough  of  Sun- 
derland and  those  of  the  county  of  Durham  chumed  to 
have  the  right  of  granting  these  licences,  and  lioenoss 
for  the  town  of  Sunderland  had  been  granted  by  the 
county  justices.     Both  sete  of  justices  were  ready  to 
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Q.  B.] 


Bbo.  v.  Thk  Justices  of  Bicbmokd,  Scbbbt. 


CQ.  B. 


bave  the  question  setUed  bj  ibis  form  of  proceeding. 
[Croxpton,  J. — Wbst  do  tbej  usnrp.  Could  yon 
ioot  txy  tbe  question  in  an  action  ?  BLACXBURir,  J. — 
Is  your  object  merely  to  bave  tbe  opinion  of  this  courts 
or  to  take  tbe  question  to  a  oonrt  of  enor  ?]  It  is  to 
take  it  to  a  oonrt  of  error.  [Wioutxan,  J. — AU  that 
it  can  be  said  tbe  justices  bave  done  is,  some  act  out 
•of  tbeir  local  jurisd^on.  Suppose  under  tbe  Bastardy 
Act  a  justioe  not  acting  in  tbe  division  in  wbicb  tbe 
womsn  was  residing  were  to  grant  a  summons,  could 
you  bave  a  quo  wantmto  against  bim  for  it  ?]  Tbe 
Justices  are  nsuzping  an  office  by  granting  a  licence  for 
-a  plaoe  in  wbicb  tbey  bave  no  jurisdiction.  They 
.grant  tbe  licence  not  as  borough,  but  as  county  jus- 
tices. [Cbomptov,  J. — How  upon  such  a  proceeding 
can  there  be  any  judgment  of  seisure  into  the  Queen's 
bands?] 

GoGKBU]iN,O.J. — ^We  cannot  apply  a  quo  vforranto 
ttosucbacase.  If  it  came  to  a  plea,  we  could  not  give  you 
judgment  even  if  you  are  right,  since  there  could  be  no 
Judgment  of  ouster.  You  must  try  the  question  in 
«ome  other  finnn.  Ruh  refined, 

Ifottda^fJime4, 

Bjso.  V,  The  Justices  of  Bichxond,  Subbky. 

JmHou    IfiUrttUd —  Wmvtr  <if  objdcUon — MaUdout 

trttpcm — Ai9ertum  of  a  right 
3%£.tur9^forqf  ike  roadt  directed  treiUt  to  bepvi  at 
mitrvaiU  o»  eidur  dde  of  a  road^  oh  tMck  frtnk 
gfxmito  had  boon  kud,  locoi|^  the  troffio  to  a  par>- 
ticiUarpart  of  it.  A,  drwfe  hie  carriage  agamet 
the  treiUet  to  knock  then  doum,  m  alleged  aesertion 
qfarightf  he  deeming  the  eurvegor  to  haoe nopower 
00  to  pvt  the  treetkt  for  ihie  obfeet.  One  of  the 
Irettlee  fooi  ii^fmredf  and  on  a  nmimone  against  J., 
imder  the  MaUtiom  lYeipate  Aet^  thejuetioee  con* 
victedandJkedA,  Is.  , 

JSg  a  local  Act  the  jueiioee  were  made  vettrgmenf  and 
eo  became  iniereeted  m  the  propertg  in  the  trettletf 
and  aleo  in  the  fine : 
Mdd^firety  thai  thejneticeehadjuriedietion  to  oonmet: 
and  eeoond^,  thai  in  order  to  obtain  a  certiorari  to 
quash  the  conviction  o»  the  ground  of  ike  justices 
being  interested^  iheparig  shwld  show  onthefaos  of 
hie  afidamit  thai  netiher  he,  nor  hie  advoeate  b^ore 
ike  justices^  hnsno  ^  the  defection  est  the  tisae  ^fthe 
hearing. 

This  was  an  application  for  a  esrfiorars  to  zemove  a 
coBTiction  of  justices,  whereby  the  applicant  was  oon- 
▼icted  of  wilfully  injuring  certain  trestles  on  a  highway 
near  Richmond,  Surrey. 

The  applicant  resided  at  Bicbmond,  and  bad  frequent 
'Occasion  to  drive  along  the  highway  towards  Petersham. 
On  the  occasion  in  question  be  was  driving  along  the 
lower  road,  Bicbmond,  when  he  found  certain  wooden 
stools  or  trestles  put  upon  the  road  at  intervals,  on 
alternate  sides,  by  direotion  of  the  surveyor  of  high- 
ways, the  object  of  which  was  to  compel  those  who 
^zove  to  keep  in  the  middle  of  the  road,  on  which  fresh 
jpcanite  bad  been  laid  down.    Lord  Huntingtower  being 
under  the  belief  that  such  obstructions  on  tbe  highway 
were  illegal,  and  bong  anxious  to  tiy  tbe  question  bow 
:far  they  were  justifiable,  purposely  drove  against  tbe 
tnstles,  and  overthrew  several  of  them.    He  did  not 
intend  to  do  sny  damage  to  them,  but  in  one  instance 
damage  was  caused  by  tbe  trestie  falling  over.    Lord 
Huntingtower  afterwards  went  and  informed  tiie  poUceof 
what  be  had  done,  and  the  object  with  which  be  bad 
•  done  iL     The  inspector  summoned  bim  before  the 
justices,  charging  lum  vritii  wilfully  damaging  certain 
.treaties,  the  prc^rty  of  the  vestrymen  of  ffichmond. 
Hwring  acted  with  the  view  of  raising  the  l^al  ques- 
^en,  bis  Lordship  attended  fay  bis  fiunily  solidtor  before 
the  justices,  and  stated  the  reasons  of  lus  oonduot,  and 
^«ontended  they  bad  no  jurisdietion,  as  bis  Lordship 
-acted  under  a  fair  and  reasonable  snppositioa  of  a  right. 


The  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c  SO, 
s.  24,  onsets,  that  **  if  any  person  shall  wilfully  or 
malidoDsly  commit  any  daoiage,  injury,  or  spml,  to  or 
upon  any  real  or  personal  property  whatsoever,  either  of 
a  puUks  or  private  nature,  &c.,  being  convicted  thereof 
before  a  justice  of  the  peace,  shall  fnfeit  and  pay  sucb 
sum  of  money,  &c. ;  provided  always,  that  notbing 
hernn  contained  shall  extend  to  any  ease  where  the 
party  trespassing  scted  under  a  fahr  and  reasonable 
supposition  that  be  had  a  right  to  do  tbe  act  com- 
plained of,  but  that  every  such  trespass  shall  be 
punishsble  in  tbe  same  manner  as  before  the  paaing 
of  this  Act" 

The  justices,  bowever,  did  not  thmk  the  case  came 
within  this  proviso,  and  convicted  Lord  Huntingtower 
of  malidoosly  damaging  and  iiguring  the  trestle,  and 
ordered  bim  to  pay  a  fine  of  Is. 

ffannen^  in  moving  for  the  rule,  contended  that  Lord 
Hnntingtower  had  acted  only  with  a  view  to  raise  aa 
in^rtant  question,  snd  that  the  slight  damage  tiwt 
bad  occurred  to  tbe  trestie  was  not  done  wilfully,  bat 
aocideatally.  Tbe  ease  fell  within  tbe  provisoi  sad  the 
justices  bad  no  jurisdiction.  [Cbomptok,  J. — Tha 
word  "reasonable"  is  put  in  the  proviso.  Can  yen 
contend  that  there  was  a  reasonable  supposition  c^  a 
right?  This  regulation  of  roads  newly  repsired  is 
well  known  and  generally  understood,  and  it  was  not 
reasonable  to  disturb  it.  If  there  was  an  obstructioii, 
the  parties  might  have  been  indicted.  Eveiy  person  is 
not  to  be  allo^md  to  take  the  law  into  his  own  bsads  ni 
tins  way.]  There  was  no  intention  to  dsmage  the 
trestle.  [Cockburn,  C.J.— Lord  Hnntingtower  drovs 
against  the  trestle,  and  so  did  unnecessary  damage. 
Tbe  justices  may  have  thought  that  not  a  right  tfamg 
to  do.]  There  is  another  objection ;  three  of  the  jus- 
tices present,  and  acting,  were  vestrymen  of  the  parish, 
and  so  owners  of  the  property  injured.  The  fine  also 
goes  to  the  vestiymen.  Under  an  old  local  Act  the 
vesfarymen  are  intmsted  with  tbe  care  and  repair  of  the 
road.  Lord  Huntingtower  was  not  aware  of  this  dis- 
qualification of  tbe  justices  at  the  hearing  of  the 
summons. 

By  tbe  Coubt. — On  tbe  ground  of  tbe  three  jus- 
tices being  interested,  yon  may  take  a  rule ;  but  as  to 
tbe  otber  objection  to  tbe  conviction  there  was  some 
evidence  that  tbe  i^piicant  had  not  a  fsir  and  reason- 
able supposition  of  a  ri^t,  and  the  justices  had  juris* 
diction. 

Cohen  showed  cause  against  the  rule. — Aa  to  the 
objection  of  tbe  justioeB  being  interested,  I  bave  an 
affidavit  which  states  the  l)ebef  of  tbe  justices  that 
Lord  Huntingtower  knew  that  tbe  justices  rettded  in 
the  parish  of  Richmond ;  and  if  so,  it  was  not  open 
to  bun  to  tske  the  objection,  for  eveiy  one  is  presumed 
to  know  tbe  law,  and  the  local  Act  makes  the  resident 
jostioes,  vestrymen  ex  offSdo.  Dimes  y.  The  Grasnd 
Junetien  Canal  Con^ang,  3  H.  of  L.  759 ;  Patey  on 
CouT.  98 ;  Beg,  t.  The  CheUenham  CommissionerSj  1 
Q.  B.  467.  The  maxim  Consensus  toUit  etTorem 
applies.  [Gbomftow,  J.— Tbe  maxun  cannot  apply 
to  such  a  case  as  this,  whera  the  party  does  not  rnBy 
know  of  tbe  existence  of  tbe  disquafificatioo,  but  mAj 
by  a  legal  fiction.]  Then  it  appears  that  the  defence 
at  tbe  hearing  of  tbe  sunmons  was  conducted  by  the 
famfly  solidtor;  and,  although  the  solicitor,  who 
resides  in  Richmond,  makes  an  affidavit  in  support  of 
tbe  rule,  it  does  not  iq»pear  that  he  did  not  know  of 
tbe  objection. 

Lush  and  Hasuyen  in  support  of  tbe  rule. — ^Althoi!^ 
the  solicitor  resides  in  Bidunond,  bis  practice  b  in  Lon- 
don ;  and  if  permission  is  granted,  an  additional  affi- 
davit will  be  filed,  aecording  to  the  fact,  that  be  was 
not  avrare  of  tbe  objeetion  at  the  time  of  the  hearing. 
[CSocKBCBB,  C  J.— The  objection  taken  is  of  a  very 
technical  nature,  as  it  cannot  be  supposed  that  the  jus- 
tices could  bave  been  influenced  by  their  infinitesimal 
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[0.  B. 


in  this  one  shUling  fine.  The  joBfcices  properly 
coDTieted  Lord  Hnntingtower,  for  it  was  not  neceesarj 
ftrhim  to  drive  against  the  trestle  and  knock  it  down 
m  Older  to  raise  the  question.]  Then  the  qnestioa  is, 
did  Lord  Huntingtower  at  tl^  hearing  consent  to  the 
intmssted  jastiees  acting?  There  is  no  evidence  that 
cither  Lord  Huntingtower,  or  his  attorney,  knew  of  the 
objection.  The  load  Act  was  an  old  one,  and  is  oat  of 
print.  [Cboxptgm,  J. — It  is  qoite  consistent  with  the 
matarialf  before  ns,  that  his  attorney  knew  all  abont  the 
Act.]  Even  if  the  attorney  knew  of  the  objection  and 
and  nothing,  still  that  does  not  amount  to  acquiescence 
in  the  interested  jusdoes  deciding  the  case.  [Cock- 
Buur,  CJ. — Acquiescence  by  the  advocate  is  acqui- 
esoenoe  by  the  principaL] 

CSoGKBUBN,  G.J. — I  am  of  opinion  that  the  objeo- 
tion  cannot  be  sustained,  and  that  this  rule  must  be 
^seharged.  The  party  now  objecting  is  bound  to 
siiorw  that  at  the  time  of  the  hearing  of  the  summons 
neither  he^  nor  his  representative  who  conducted  his 
ddcnoe^  knew  that  the  jastiees  were  interested.  It 
was  not  necessary  that  the  attorney  should  deny  know- 
ledlge  of  the  ftct^  if  the  party's  non-affidavit  stated  it 
Bot  in  the  present  case  Lord  Huntingtower  makes  an 
affidavit^  and  denies  knowledge  on  his  part,  and  the 
attorney  also  makes  a  long  s&lavit;  and  it  nowhere 
appears  that  the  attorney  was  ignorant  of  the  objection 
at  the  time  of  the  hearing  of  the  summons,  though  it 
migfat  well  be  that  he,  an  attorney  residii^  in  &ch- 
mmd,  knew  of  the  local  Act  affecting  its  management, 
by  wl^ch  the  justices  were  made  vestrymen  and  became 
interested  in  the  fine.  The  objection  is  sirietimimi 
Tans,  and  as  there  is  no  objection  to  the  conviction 
on  the  merits,  this  rule  must  be  discharged. 

The  rest  of  the  Court  concurred.     Rule  dktharged. 


C0UBT  OF  COMMON  BENOH. 

Beported  by  Dakikl  Tboxas  Evamb  and  B.  Vacqbas 
WiLLUiUi  Eaqn.,  Barrtsters-at-Law. 

Fridag^  Ma^f  25. 
HiLDBETH  (appellant)  v.  Adambok  (re^ndent). 
WaierworkB  Claute$  Act,  $,  S9—Publie  fowUami, 
A  heal  board  qf  AeoAlA,  bekuf  propriUon  qf  wOW' 
tsoTib,  nu^  ttgpplif  a  pubScJbuiUam  gratvitousljfjar 
u  Uadled  purpote^  md  a  penon  takmg  Uu  vfattr 
fir  aaotkir  pwrpoie  m  liable  to  a  peiudty  under  10 
^11  Ttcf.  c  17,s.59. 
AUktmgk  afiwdamereetedanahijfkufa^majfbeanm- 
mmee^  the  water  wUh  which  it  ieffraimtauefyeupplied 
remaint  the  properly  of  the  pereom  suppkfmg  it,  and 
ea$mot  be  uAm  for  any  other  parpoee  thorn  ihcUfir 
which  it  was  ettppHed, 

The  appellant  in  this  case  was  the  secretary  to  the 
local  board  of  health  of  Dariington.  He  had  laid  an 
tnfiannatkm  against  the  respondent,  that  he,  the  re- 
^ondent,  on  &o  23rd  Nov.  1859,  did  unlawfully  take 
water  from  a  certain  fountain  bdonging  to  the  local 
board,  he  not  having  agreed  to  be  supplied  with  water 
by  the  said  board,  contrary  to  the  Darlington  Local 
Board  Act  1854.  A  gentleman  had  presented  two 
fbontains  to  the  town  of  Darlington,  one  of  which  was 
erected  in  a  public  street,  and  was  gratuitously  supplied 
wi^  water  by  the  local  board  as  owners  of  Uie  water- 
works, for  the  use  of  catMe  in  the  cattle  market  on 
market  days,  and  for  horses,  if  yoked,  when  passing  to 
and  fro.  The  reqwndent,  a  horsekeeper,  had  a  stable 
in  the  town,  but  instead  oi  having  water  laid  on  and 
siqiplied  to  the  stable  and  paying  &e  water-rate  to  the 
local  board,  he  was  in  the  habit  of  driving  his  horses  to 
the  fountain  in  question  to  drink,  and  for  this  the  pre- 
sent information  was  laidagainsthxm  by  the  direction  of 
the  local  board.  Other  persons  had  taken  water  from 
the  fountain  for  other  purposes  than  those  for  which  it 
was  supplied,  and  a  notice  was  in  consequence  pub- 
lished for  than  to  desbt  from  diung  so.    TV)  this  notice 


the  attention  of  the  respondent  had  been  called,  but  he 
persisted  in  taking  the  water.  The  justices  dismissed 
the  information,  on  the  ground  that  the  erection  of  the 
fountain  on  the  public  highway  was  an  obstruction  of 
the  road  and  a  nuisance,  and  that  they  could  not  limit 
the  supply  to  the  purposes  mentioned. 

Keane  for  the  appellant. — The  private  Act  by 
which  the  Darlington  Local  Board  of  Health  is- 
constituted,  incorporates  the  Waterworks  Clauses 
Act  1847  (10  &  11  Vict  c  17),  of  which  tho 
59th  section  enacts  that  '^  every  person  who,  not 
having  agreed  to  be  supplied  wiUi  water  by  the  un> 
dertakers,  shall  take  any  water  from  any  reservoir, 
watercourse,  or  conduit  belonging  to  the  undertakers,  or 
from  any  cistern  or  other  like  place  containing  waiter 
belonging  to  the  undertakers,  other  than  such  as  may 
have  been  provided  for  the  gratuitous  use  of  the  public,, 
shall  forfeit  to  the  undertakers  for  every  such  offence  a 
sum  not  exceeding  ten  pounds."  The  respondent  is 
liable  to  a  penalty  under  this  section.  The  magistrates 
say  that  the  local  board  has  no  right  to  erect  a  foun- 
tam  in  the  public  streets,  and  that  if  they  do,  it  must 
be  for  the  gratuitous  use  of  all  mankind,  so  as  to  bring 
the  case  of  the  respondent  within  the  woids  **  other 
than  for  the  mtuitous  use  of  the  public."  The  78th. 
section  of  11  &  12  Vict.  c.  63  (the  Public  Health  Act 
1848),  referred  to  by  the  magistrates,  has  nothing  to 
do  with  the  question.  It  makes  no  ^fference  whether 
the  fountain  is  a  nuisance  to  the  highway  or  not. 

Erlb,  C.  J. — I  am  of  opmion  that  thus  appeal  ought 
to  succeed,  and  that  the  ground  of  objection  taken  by 
the  magisteatee  fails.  I  think  the  board  gave  the  water 
limited  in  its  quantity  and  in  its  object.  The  purpose 
for  whidi  it  was  given  was,  that  die  cattle  in  the  market, 
and  horses  on  their,  journey,  mij^t  drink.  They  havo 
limited  the  right  to  take  water  for  the  two  purposes 
mentioned.  The  person  convicted  would  be  liable,  if  he 
was  supplied  with  water  by  the  board,  to  pay  so  much 
for  each  horse  kept  by  hixm.  He  determined  to  avail 
himself  of  this  fountain,  and  to  bring  his  horses  from 
the  stable  to  the  fountun,  and  so  evade  the  rate.  Seo- 
tion  39  enacts  [his  Lordship  read  the  words  of  the 
section],  and  the  magistrates  think  the  water  was  for 
the  gratuitous  use  of  the  public,  because  the 
fountain  was  in  the  highway,  and  an  indictable 
nuisance.  I  do  not  mean  to  give  an  opinion 
whether  their  construction  of  the  section  as  to 
that  is  ri^t  or  not.  But  that  is  a  question  entirely 
distinct  from  the  question  whether  the  water  is  the 
property  of  the  company.  The  fountain  may  be  a 
nuisance,  and  yet  the  water  may  be  the  property  of  the 
company.  A  charitable  man  may  put  buckets  of  water 
on  the  highway  for  the  purpose  of  gratuitously  supply- 
ing passers  bj,  and  those  budcets  might  be  an  obstnus* 
tion  to  the  Ughway,  yet  he  would  not  have  dedicated 
the  water  to  the  public.  Sect.  32  of  the  Waterwarks 
Clauses  Act  gives  the  compsny,  in  my  opinion,  a  power 
to  supply  water  gratuitously  to  a  limited  portion  of 
the  public ;  and  it  enables  them  to  deal  with  tiie  water 
supplied,  and  to  make  agreements  respecting  it  as 
private  property.  I  think,  therefore,  this  person  ought 
to  have  been  convicted. 

Williams,  J. — I  am  of  the  same  opinion.  It  is 
clear  the  company  did  not  intend  to  dedicate  the  water 
to  the  public  at  large,  and  the  question  is  whether.  In 
spite  of  their  intmtion,  the  dedication  is  to  be  enlarged. 
A  highway  may  be  dedicated  to  the  public  for  a  limited 
purpose,  though  not  to  a  limited  portion  of  the  public : 
{PooIe  v.  HmkUaon,  11  M.  &  W.  827.)  So  the  com- 
pany might  dedicate  this  water  to  the  public  for  a 
limited  purpose. 

Byles,  J. — ^The  reason  given  by  the  magistrates 
cannot  be  sustained.  The  water  would  be  for  the 
public  use,  although  limited  to  certain  hours  of  the 
day.  I  think  it  may  be  so  limited,  and  that  the 
magistrates  should  have  convicted. 
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The  LiVEEtPooL  Library  v.  The  Mayor,  &c.,  of  Liverpool. 


[Ex. 


COTTBT  OF  EXCHE^TTEB. 

Reported  by  F.  Baxlkx,  and  Jomr  Dunbaii,  Esqrs., 
Banistem-at-Law. 


Monday,  April  23, 

The  Liverpool  Library  v.  The  Mayor,  Alder- 
men AND  BUBOESSES  OF  LIVERPOOL. 

lAhraTy — Exen^ion  from    rtUeabiUiy — Society  fir 

purpotes  of  Hleratwe—6  ^  7  VicL  c  36,  »,  1. 
A  iodety  called  the  Liverpool  Library  toere  occupien 
of  premises  which  toere  exdusiv^y  used  for  the  ob^ 
jeds  stated  in  their  rules,  and  the  funds  by  which  the 
insliiutionwasstqiportedwere  derived  from  purchase- 
money  of  shares,  from  subscriptions  of  the  members, 
from  paymmts  received  asjlaes  from  such  members 
as  became  subject  thereto  under  the  regulations  of  the 
institution,  by  sale  of  such  shcares  as  became  by  for- 
feiiure  the  property  of  the  institution,  from  the  sale 
qf  such  periodical  publications  as  were  required  to 
be  removed  by  later  editions,  and  from  the  sale  at 
cost  price  to  the  subscribers  of  ifte  catcdttgues.    No 
dividend,  gift,  division,  or  bonus  was  ever  made,  but 
was  prohUrited  by  their  rules,    Newspt^rs  were  not 
supplied  to  the  institution : 
Heid,  that  the  society  toas  for  tlie  purposes  qf  science, 
literature  and  the  fine  arts  exclusively,  and,  as  such, 
exempt  from  rates,  as  coming  within  the  exen^ttion 
in  the  6  (^7  VicL  c,  36,  s,  1,  similar  to  the  Bradford 
Library  case,  28  L.  J.  73,  M.C. 
This  was  a  case  stated  for  the  opinion  of  the  oonrt 
under  the  12  &  13  Vict.  c.  45,  on  appeal  against  the 
lighting  rate,  the  fire  police  rate,  the  paving,  sewo*, 
water  and  general  rates,  and  the  improvement  rate  for 
the  horough  of  Liverpool.   The  case  was  as  follows  : — 
The  Liverpool  Library  was,  on  the  4th  May  1859, 
rated  at  2^  in  the  pound  to  the  lighting  rate,  at  \d. 
in  the  pound  to  the  fire  police  rate,  at  8d  in  the  pound 
to  the  paring  rate,  at  3d.  in  the  pound  to  the  sewer  rate, 
at  2d,  in  the  pound  to  the  water  rate,  at  3d.  in  the 
pound  to  the  general  rate,  and  at  l^.  in  the  pound  to 
the  improvement  rate,  which  was  made  on  the  same 
day  by  two  assessors  duly  appointed. 

The  shareholders  of  the  institution  claim  exemption 
under  the  6  &  7  Vict.  c.  36,  s.  1.  The  lighting  rate 
was  made  under  tlie  21  Geo.  2,  c.  xxiy.  (local  Act), 
and  a  resolution  of  the  town  council  of  Liverpool  of 
7th  Sept.  1836,  for  applying  the  Act  by  the  corpora- 
tion of  Liverpool  to  the  borough,  the  fire  police  rat«, 
under  the  5  &  6  Vict.  c.  cvi.  (local  Act).  The  paving, 
sewer,  water  and  general  rates,  were  made  under  the 
9  &  10  Vict,  c  cxzvii.  (local  Act).  The  improvement 
rat-e  was  under  the  Liverpool  Improvement  Act  1858. 
All  the  above  Acts  of  Parliament  are  to  be  referred  to 
and  taken  as  part  of  this  case.  The  institution  to 
which  the  rated  property  belongs  is  called  the  Liver- 
pool Library,  and  is  governed  by  rules  and.  regulations 
duly  made  at  a  meeting  of  the  shareholders,  a  copy  of 
which  rules  is  annexed  hereto,  and  is  to  be  referred  to 
by  either  party  and  taken  as  a  part  of  the  present 
case.  The  institution  exists  under  the  above  rules  and 
r^ulations,  and  is  managed  and  conducted  under  their 
provisions,  and  is  devoted  to  the  purposes  therein 
declared,  and  was  so  at  the  time  when  the  rules  in  ques- 
tion were  made.  The  rated  premises  in  the  occupation 
of  the  institution  are  exclusively  used  for  the  objects 
stated  in  the  said  rules  and  regulations,  and  the  funds 
by  which  the  institution  is  supported  are  derived  from 
the  undermentioned  sources,  which  are  exclusively  so 
i4>p]ied:  First,  from  the  purchase-money  of  the 
shares ;  secondly,  from  the  subscriptions  of  the  mem- 
bers nuscd  and  levied  as  stated  in  the  said  rules  and 
regulations ;  thirdly,  from  payment  received  as  fines 
from  such  members  as  become  subject  thereto  under 
the  rules  and  regulations  of  the  institution,  and  by  the 
sale  of  such  shares  as  become  by  forfeiture  the  property 
of  the  institution ;  and  fourthly,  from  the  sale  of  such 


periodical  publications  as  are  required  to  be  renewed 
by  later  editions,  and  from  the  sale,  at  cost  price,  to 
the  subscribers,  of  the  catalogues  occasionally  published. 

By  rule  35  it  is  declared,  **  That  it  shall  not  be  law- 
ful to  makn  any  dividend,  gift,  division,  or  bonus,  in 
money  or  otherwise,  unto  or  between  any  of  the  mem- 
bers of  the  institution." 

The  selling  price  of  the  shares  for  many  years  past 
has  been  9/.  \0s.;  for  the  last  six  months,  after  pay- 
ment of  the  annual  subscription,  9/. ;  for  the  last  six 
months  of  the  current  year,  subscription  paid  up  in 
either  case. 

No  newspapers  are  in  fact  supplied  to  or  introduced 
into  the  establishment.  The  books  and  other  libraiy 
property  of  the  library  are  circulated  solely  among  the 
shareholders  and  such  strangers  as  are  gratuitously  in- 
troduced by  the  proprietors  according  to  the  rules  and 
regulations. 

The  question  fortiie  opmion  of  the  court  is,  whether 
the  said  Liverpool  Library  u  entitled  to  the  benefit  of 
stat.  6  &  7  Vict.  c.  36,  and  under  the  provisions  of 
that  Act  is  exempt  from  the  whole  of  the  before- 
mentioned  rates,  or  from  any  of  them.  If  any  of  the 
said  rates  can  be  maintained,  they  are  to  be  confirmed  ^ 
but  if  the  exemption  is  maintained  as  to  all  or  any  of 
them,  they  are  to  be  amended  according  to  the  judg- 
ment of  this  court.  The  costs  of  the  appeal  and  of  this 
case  shall  abide  the  event ;  that  is  to  say,  if  either 
party  succeeds  as  to  the  whole,  the  whole  of  the  costs 
are  to  be  paid  by  the  unsuccessful  party.  If  some  or 
one  only  of  the  rates  should  be  maintained,  the  costs  to 
be  arranged  and  paid  according  to  the  decisicm  of  the 
clerk  of  the  peace  of  the  borough  of  Liverpool. 

MUioaird  for  the  respondents, — The  libraiy  is  not 
exempt  from  the  rates  in  question.  It  is  not  a  society 
instituted  for  purposes  of  science,  literature,  or  the 
fine  arts  exclusively,  within  the  6  &  7  Vict.  c.  36,  s.  I, 
which  exempts  from  rates  "  any  building  belonging  to 
any  society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,  provided  that  such  societ|r 
shall  be  supported  wholly  or  in  part  by  voluntary  con- 
tributions, and  shall  not,  and  by  its  laws  may  not, 
make  any  dividend,  gift,  division,  or  bonus,  in  money, 
unto  or  between  any  of  its  members,*^  &c  This  society 
is  not  exdnsirely  for  literature — the  primary  purpose 
of  the  society  is  not  the  promotion  of  sdenee  and 
literature  exdnsively — it  is  substantially  a  circulating 
library.  The  shares  are  sold  in  the  market  at  various 
prices.  [Pollock,  C.B. — ^There  is  no  dividend. 
Martin,  B. — What  could  you  suggest  to  be  within 
the  Act  if  this  society  is  not  ?]  A  society  where  the 
whole  of  the  frmds  are  spent  for  the  benefit  of  the  in- 
stitution. The  rules  of  the  society  were  then  referred 
to,  as  also  the  sections  of  the  local  Acts,  and  it  was 
submitted  that  the  local  Acts  repealed  the  exemption 
dausc  of  the  public  general  Act :  (  The  Bradford  uArery 
case,  28  LJ.  73,  M.C. ;  The  Maryhbone  Vestry  v. 
The  Zoological  Society,  3  E.  &  B.  807  ;  JR.  v.  Man- 
chester, 16  Q.B.  449 ;  R.  v.  Brandt,  16  Q.B.  462 ;  R. 
V.  Goskell,  16  Q.B.  472;  and  The  Rujtsell  Institution 
V.  St,  Gilei,  3  £.  &  B.  416,  were  cited.) 

MeUish,  contra,  not  called  upon. 

The  Court  was  clearly  of  opinion  that  this  society  was 
exempt  from  rateability,  and  that  it  was  strictly  within 
the  langupge  of  the  statute,  that  the  local  Act  did  not 
repeal  the  exemption  clause  of  the  public  Act,  and  that 
the  facts  of  the  present  case  appeared  to  bring  it 
entirely  within  the  principle  of  the  decidon  of  7%e 
Bradford  Library  case,  28  L.J.  73,  M.C, 

Judgment  for  the  (q>peUant. 


Monday,  May  28. 
Faricer  and  othbrs  V,  Giles. 
Benefit    building    society — Construction    qf 

Agreement  to  refer. 
A  shareholder  of  a  ben^  building  society  tsUMitM 
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Ex.] 


Fasmeb  and  others  v.  Gii^es. 


[Ex. 


tkeAd^il  WilL  4,  e.  42,  having  obtained  | 
•oa  advance,  mortgaged  the  property  purchased 
tAerewAA  to  the  tnuteee  as  secuiriigjbr  the  advances, 
and  bjf  the  deed  covenanted  to  pag  the  sabscryttions 
wkidi  should  become  due  on  his  shares,  TVte  dtfen- 
dant  subsequent^  redeemed  bg  paging,  under  the 
promeions  of  one  of  the  rules,  ali  siAseriptions  which 
wouid  become  due  t^  to  the  end  of  the  thirteenth  gear, 
of  the  soaetg,  at  the  eaq)iration  qf  which  period  it 
^oas  calculated  all  the  objects  of  the  socielg  would  be 
•aecompHshed.  That  turned  out  not  to  be  so,  and 
•the  trustees  brought  an  action  on  the  defendants 
eovenant  for  subscr^ions  subseguentlg  becoming 
due: 
Bad,  that  {following  Fanner  v.  Smith,  4ff.^N,  196, 
33  L,  T.  Rep.  371),  the  defendant  had  not  ceased 
to  be  a  holder  of  the  shares. 
That  the  question  as  to  the  defendant's  Uabilitg  on 
his  covenant  was  not  "a  matter  in  dispute 
arising  concerning  the  affairs  of  the  said 
oomptmg  and  beneft  building  societg,  and  be- 
tween the  said  societg  and  the  defendant  as 
holder  of  the  shares,  and  between  the  other  share- 
holders of  the  new  company  and  society  and  the 
-defendant^  wUhin  the  meaning  of  the  rule  of  the 
■society,  tl^ich  required  till  such  disputes  to  be  re- 
ferred to  arbitration,  pursuant  to  the  \0  Geo,  4, 
'C.  56,  <.  27.  ^ 

Hie  plaindffiB  soed  as  trostees  of  the  British  Bnfld- 
ing  and  InTcstment  Company. 

The  declaration  stated  that  by  an  indenture  of  the 
:20UiNov.  1845,  made  between  the  defendant  of  one 
part  and  the  then  trustees  of  the  society  on  the  other 
part,  after  reciting,  as  the  facts  were,  that  the  said 
aodety  had  been  formed  for  the  purpose  of  raising  by 
sabicription  a  fund  to  assist  the  members  thereof  in 
obtaining  freehold  or  leasehold  property  pursuant  to 
ike  said  Act,  and  that  rules  had  been  made  for  the 
^goremment  of  the  said  society,  certified,  allowed  anden- 
jcHikd,  and  that  the  sums  of  money  to  be  contributed 
iby  subscription  in  respect  of  each  share  in  the  funds  of 
the  said  society  amount  to  120^,  and  that  the  defen- 
dant was,  according  to  the  said  rules,  entitled  to  receive 
out  of  the  said  fund  thereof,  by  way  of  anticipation, 
the  Bom  of  600^  in  respect  of  his  shares  numbered  as 
in  the  sud  indenture  mentioned,  upon  his  entering  into 
'tile  seeori^  thereinafter  mentioned,  the  defendant 
covenanted  with  the  said  trustees,  parties  to  the  said 
indoitare,  and  thdr  successors,  trustees  for  the  time 
being  of  the  said  society,  that  he  the  defendant  should 
and  would  pay  the  subscriptions  and  interest  payable 
<m  his  said  shares,  aocordung  to  the  rules  of  the  said 
sodety,  on  the  days  and  in  manner  therein  mentioned, 
and  abide  by  and  perform  the  rules  thereof  in  respect 
of  the  said  shares;  aud  the  plaintiffs  aver  that  after  the 
making  the  said  indenture,  a  huge  sum  of  money,  to 
irit,  SOL,  became  due  and  payable  from  the  defendant 
to  the  s«d  socie^  for  and  in  respect  of  the  subscrip- 
tions p^able  on  his  said  shares  according  to  the  rules 
of  the  said  society,  and  that  all  things  have  been  done 
on  the  part  of  the  said  society,  and  of  the  plaintiffs  as 
trustees  as  aforesaid,  to  entitle  them  to  have  the  said 
money  paid  by  the  defendant,  yet  the  defendant  has 
not  as  yet  paid  the  same ;  and  for  money  payable  by 
the  defendant  to  the  said  society  for  subscriptions  and 
moneys  due  and  payable  by  the  defendant  to  the  said 
society  under  the  rules  of  the  said  society  in  the  shares 
of  the  defendant  in  the  said  society,  and  in  respect  of 
the  defendant  being  and  continuing  a  member  thereof. 
Pleas : — ^Thiid  to  first  count. — That  before  and  at 
the  time  when  the  said  sum  of  802.,  and  every  part 
thereof,  is  alleged  to  have  accrued  and  become  due  and 
payable  from  the  defendant  to  the  said  society,  and 
before  and  at  the  time  when  the  said  subscriptions  in 
the  first  count,  alleged  to  have  been  payable  on  the 
•  Slid  shares  according  to  the  rules  of  the  said  society, 
[Mao.  Oas.] 


and  each  and  every  of  them,  accrued  and  became  pay- 
able, he  the  defendant  had  wholly  and  finally  ceased 
to  be,  and  was  no  longer,  a  holder  of  the  said  shares, 
or  any  or  either  of  them,  or  of  any  shares  in  the  said 
society,  or  a  member  thereof,  or  subject  to  the  rules  or 
liable  to  pay  the  subscriptions  in  the  first  count  men- 
tioned. 

Fourth  to  first  count — That  one  of  the  said  rules  in 
the  first  count  mentioned  (which  before  and  at  the  time 
of  the  making  of  the  said  indenture  and  of  the  defen- 
dant becoming  a  holder  of  the  said  shares  in  the  said 
society  in  the  first  count  mentioned  and  the  commence- 
ment of  this  suit,  and  hitherto  was  and  is  in  full  force 
and  binding  upon  the  said  society  and  upon  the  plaintiffs 
as  trustees  thereof,  and  upon  the  defendant  as  such 
shareholder)  was  aud  is  in  the  words  and  figures  follow- 
ing, that  is  to  say :  **  Reference  of  disputes  to  arbitra- 
tion. The  board  for  the  time  being,  or  the  major  part 
of  them,  shall  determine  all  disputes  which  may  arise 
concerning  the  affairs  of  the  company,  or  respecting 
the  construction  of  these  rule&  or  any  of  the  clauses  or 
things  herein  contained,  ana  also  of  any  bye-laws, 
additions,  alterations,  or  amendments  which  shall  or 
may  hereafter  arise  between  the  trustees,  ofiicers,  or 
other  sliareholdeis  of  this  company ;  and  the  decision 
of  the  board,  if  satisfactory,  shall  be  conclusive ;  but, 
if  not  satisfactory,  reference  shall  be  made  to  arbi- 
tration pursuant  to  the  lU  Geo.  4,  c  56,  s.  27. 
And  at  the  first  meeting  of  tiie  company  after 
the  enrolment  of  these  rules  five  arbitrators  shall 
be  elected,  none  of  the  said  arbitrators  being 
beneficially  interested  directly  or  indirectly  in  the 
funds  of  the  company,  and  in  each  case  of  diinpute  the 
names  of  the  arbitrators  shall  be  written  on  pieces  of 
paper  and  placed  in  a  box,  and  the  three  whose  name» 
are  first  drawn  by  the  complaining  party,  or  by  some 
one  appointed  by  him  or  her,  shall  be  arbitrators  to 
decide  the  matters  in  difference,  whose  decision  shall 
be  final  and  binding  on  all  parties,  and  each  of  the 
three  arbitrators  so  drawn  and  attending  shall  receive 
five  shillings  remuneration ;  the  costs  of  the  reference 
shall  be  paid  by  such  party  as  the  arbitrators  shall 
direct ;  the  party  requiring  the  arbitration  shall  deposit 
with  the  manager  fifteen  shillings."  And  the  defen- 
dant aversthat  the  word  "  board "  in  the  said  rule 
means  the  persons  appointed  to  and  holding  the  office 
of  directors  in  the  said  benefit  building  society  in  the 
first  count  mentioned,  and  that  the  word  "  company  " 
in  the  said  rule  means  the  said  benefit  building 
sodety;  and  the  defendant  further  saith  that  the 
claims  and  causes  of  action  in  the  decWalion  men- 
tioned, so  far  as  the  same  relate  to  the  first  count,  at 
the  commencement  of  the  suit  and  always  were  and 
still  are  matters  in  dispute  arisen  concerning  the 
affairs  of  the  said  company  and  benefit  building  society 
and  between  the  said  society  and  the  defendant  as  the 
holder  of  the  said  shares  in  the  first  count  mentioned, 
and  between  the  other  shareholders  of  the  said  com- 
pany and  society  and  the  defendant  as  the  holder  of 
the  said  shares  in  the  furst  count  mentioned,  and  be- 
tween the  plaintiffs  as  the  trustees  of  the  said  company 
and  society  and  the  defendant  as  the  holder  of  the 
said  shares  m  the  said  first  count  mentioned;  that  is  to 
say,  the  defendant,  as  such  holder  of  the  said  shares, 
hath  always  disputed  and  denied,  and  still  doth  dis- 
pute and  deny,  his  liability  to  pay  the  said  sum  of  80/. 
in  the  first  count  mentioned  to  the  said  society  or  to 
the  plaintiffs  as  trustees  thereof,  and  the  right  of  the 
said  society  and  the  plaintiffs  as  trustees  thereof,  or 
either  of  them,  to  bring  or  maintuin  any  action 
for  the  alleged  breach  of  covenant  in  the  first 
count  mentioned,  and  hath  always  disputed  and  denied, 
and  still  disputes  and  denies,  that  any  breach  of 
covenant  ever  was  committed  by  him  the  defendant,  as 
alleged  in  the  first  count :  of  all  which  the  plaintiffs, 
OS  such  trustees  as  aforesaid,  and  the  said  society  have 
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always  had  notice,  and  the  defendant  avers  that  all 
conditions  precedent,  matters  and  things  requiring  to  have 
been  performed  and  to  have  happened  and  existed  to  en- 
able the  defendant  to  have  the  said  mattersin  dispute  ad- 
judicated upon,  decided  and  settled  as  pointed  out  and 
provided  for  in  and  by  the  said  rules,  and  to  further 
prevent  the  accruing  of  any  right  of  action  in  respect 
of  the  plaintiffs'  claim,  so  far  as  the  same  relates  to  the 
first  count,  and  to  oust  this  court  of  all  jurisdiction 
over  the  said  claim,  were  performed  and  did  happen  and 
exist  before  the  commencement  of  the  suit. 

Sixth  to  the  second  count,  the  same  as  the  fourth. 

Demurrer  to  the  third,  fourth  and  sixth  pleas,  and 
joinder. 

The  plaintiffs  also  joined  issue  on  the  pleas  and  re- 
plied. 

Secondly,  to  the  fourth  plea,  that  before  the  matter 
in  dispute  therein  mentioned  arose,  the  arbitrators  ap- 
pointed in  pursuance  of  the  rule  had  refused  to  act ; 
that  no  others  were  appointed  to  act  in  their  place,  and 
that  when  the  matter  in  dispute  ai*osc  there  was  no 
arbitrator  to  whom  it  coidd  be  referred. 

Thirdly,  also  to  the  fourth  plea,  that  the  board  had 
decided  the  defendants  liability  to  pay,  and  that  the 
defendant  had  never  requested  the  plaintiffs  to  refer  the 
said  dispute  to  arbitration,  or  taken  any  steps  to  appoint 
arbitrators  according  to  the  rules. 

There  were  similar  replications  to  the  next  plea. 

The  defendant  demurred  to  these  four  replications. 

The  demurrers  to  the  pleas  and  replications  now  came 
on  for  argument  together. 

Knowles,  Q.C.  (with  Iiim  Becuhy)  for  the  plaintiffs. 
— There  are  two  questions  raised  on  the  demun-ers. 
The  first  on  the  third  plea  is,  whether  the  covenant  in 
the  moi-tgage-deed  is  not  binding  until  the  society  is 
finally  at  on  end,  nottvithstanding  the  defendant  has 
paid  up  the  entire  amount  of  his  subscription  as  origi- 
nally fixed;  that  point  is  decided  in  favour  of  tiie 
plaintiffs  by  a  case  in  this  court,  Farmer  and  others  v. 
SmWi,  4  H.  &  N.  196;  32  L.  T.  Eep.  371.  The 
second  question  arises  on  the  fourth  plea ;  the  rule  of 
the  Bodety  relied  on  in  it  requires  *'  tlie  board  to  decide 
all  disputes  whidi  may  arise  concerning  the  affairs 
or  respecting  the  construction  of  the  rules  or  any  of  the 
clauses  therein  contained,  and  also  of  any  bye-law, 
additions,  alterations,  or  amendments  which  shall  or 
may  arise  between  the  trustees,  officers,  and  other 
shareholders  of  the  company,  and  if  the  decision  of  the 
board  is  not  satisfactory,  arbitration  shall  be  had  pur- 
suant to  10  Geo.  4,  c  56,  s.  27."  This  is  not 
a  dispute  concerning  the  construcUon  of  that  sec- 
tion. In  Critp  V.  BwUtwy^  8  Bing.  394,  the  word- 
ing of  the  rule  was  different,  and  the  society  was 
of  a  different  kind.  CutbiU  v.  Kingdon^  1  Ex.  494,  is 
more  like  the  present  case ;  that  was  also  a  building 
society,  and  the  words  of  the  rule  as  to  arbitration  were 
almost  exactly  the  same  as  in  this  case,  yet  the  Court 
of  Ex.  held  the  trustees  might  notwithstanding  main- 
tain an  action  on  the  covenant.  Morrison  v.  GlovcTf 
4  Ex.  430,  decides  that  the  rule  applies  only  to  dis- 
putes with  a  member  as  a  member.  This  is  not  a  dis- 
pute with  the  defendant  as  a  member :  {Reg,  v.  Trqf- 
ford,  24  L.  J.  20,  M.C. ;  KelsaU  v.  Tyfor,  25  L.  J. 
153,  Ex  ;  Fkming  v.  Se^",  1  Kaye,  518.) 

Lvttk,  Q.C.  (with  him  M'Lachlan), — Tlie  cases  cited 
do  not  apply.  In  CutbUl  v.  Kingdom  the  rule  provided 
only  for  the  reference  of  *'  all  disputes  respecting  the 
construction  of  the  rules;"  in  the  present  case  the 
rules  applies  to  "  all  disputes  concerning  the  affairs  of 
the  company.'^  In  Morrison  v.  Glover  the  question 
arose  on  a  mortgage  of  a  lease  and  a  covenant  by  the 
shareholder  to  pay  the  ground-rent.  In  Reg.  v.  Traf- 
ford  the  rule  applied  only  to  disputes  as  to  money 
matters ;  so  also  in  Fleming  v.  Sdf. 

Knowles,  Q.C,  in  reply,  referred  to  Reeves  v. 
White,  17  Q.  B.  995. 


PoLrx)CK,  C.B. — I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  our  judgment  on  the  demurrers  to  tho 
third  and  fourth  pleas.  As  to  the  third  plea,  which 
alleges  that  the  defendant  was  not  a  member  of  the 
society,  I  think  the  case  of  Farmer  v.  Smith,  lately 
decided  in  this  court,  is  condnsivc.  As  to  the  fourth 
and  sixth  pleas,  the  question  raised  by  them  is  sub- 
stantially the  same ;  they  amount  to  tlds,  that  by  the 
rules  of  the  sodety,  and  the  Act  to  which  they  refer, 
such  a  question  as  is  raised  here  cannot  be  broog^t 
before  the  orduiaiy  legal  tribunals,  but  must  be  made 
matter  of  reference.  It  appears  to  me  clear  that,  ac- 
cording to  the  cases  decided,  a  mortgage  and  a  cove- 
nant connected  with  it  cannot  be  considered  as  within 
the  rule  or  the  Acts  of  Parliament  to  which  it  refers. 
If  we  were  to  hold  that  a  mortgagor  was  within  the 
rule,  how  would  it  be  possible  to  enforce  the  riglits  of 
the  parties  ?  Under  the  statute,  if  a  member  refuses 
to  obey  the  award,  recourse  must  be  had  to 
a  justice  of  the  peace  to  compel  him;  but 
could  a  justice  of  the  peace  honeiitly  do  justice 
between  the  parties  in  such  a  case  as  ihU?  The 
power  of  the  justice  is  not  co-extensive  with  the  rights 
of  the  parties.  The  Act  could  not  be  intended  to 
introduce  a  remedy  which  would  not  be  competent  to 
do  justice  between  the  parties,  and  this  cose  must  be 
excluded  from  the  class  of  cases  in  which  the  aid  of  the 
justice  is  to  be  called  in.  He  could  not  do  justice  here; 
and  the  Act  of  Parliam<^t  cannot  have  been  intended 
to  give  him  jurisdiction.  As  to  the  decided  cases,  I 
think  they  clearly  go  the  length  of  deciding  that  in  the 
case  of  a  mortgage  the  rule  of  reference  docs  not  apply. 
This  is  not  so  much  a  question  between  a  member  and 
the  sodety  as  between  a  mortgagor  and  his  mortgagee. 
The  deed  is  a  distinct  security,  and  creates  an  obliga- 
tion quite  apart  from  the  member's  liability  lo  pay  on 
lus  shares.  As  our  judgment  is  for  tho  plaintiff  on  the 
demurrers  to  the  plea,  it  is  unnecessary  to  say  anything 
about  the  replications  and  the  demurrers  to  them:  they 
fall  to  the  ground. 

Bramwell,  B. — I  am  of  tlie  same  opinion.  As  to 
the  third  plea,  it  seems  to  amount  to  this,  that  the 
defendant,  having  paid  up  his  subscription,  has  ceased 
to  be  member.  There  is  nothing  in  the  rules  as  to 
ceasing  to  be  a  member  in  that  cose ;  but  suppodng, 
in  fact,  that  by  paying  up  he  has  ceased  to  be  a  mem- 
ber because  be  has  paid  up  all  he  had  to  pay,  or 
all  it  was  supposed  he  would  have  to  pay,  yet  his 
covenant  remains,  and  he  is  liable  on  that.  As  to  the 
other  pleas,  I  agree  with  my  Ix>rd.  I  think  the  matter 
is  substantially  dedded  by  the  fonner  cases.  The 
point  arises  thus :  The  statute  says  that  provision  shall 
be  made  by  the  rules  for  referring  disputes  to  arbitra- 
tion ;  it  does  not  say  all  disputes,  but  only  such  dis- 
putes as  the  members  of  the  society  think  fit.  What 
disputes  does  the  rule  in  this  case  say  shall  be  referred? 
[His  Lordship  read  the  rule.]  It  seems  to  me  tliis 
dispute  is  not  within  that  rule.  It  refers  only  to  such 
disputes  as  arise  between  tho  trustees  and  the  sharc- 
holdera  generally,  and  not  particular  disputes.  This 
is  not  a  dispute  as  lo  the  construction  of  any  rule  of 
the  sodety,  as  is  a  question  between  mortgagor 
and  mortgagee,  arising  on  a  covenant  in  a  mortgage* 
deed. 

Channell,  B. — I  also  am  of  opuiion  that  the  plaui- 
tiffs  are  entitled  to  judgment  on  the  demurrer  to  the 
pleas.  As  to  the  third  plea  the  declaration,  which  is 
good  on  the  face  of  it,  charges  the  defendant  on  an  ab- 
solute covenant  to  pay  money.  The  defendant  pleads 
he  has  ceased  to  be  a  shareholder :  it  is  not  very  dear 
what  he  means,  but  the  plea  is  dearly  no  answer  to  tlie 
dedaration,  which  charges  him  on  an  absolute  cove- 
nant. As  to  the  fourth  and  sixth  pleas  also,  I  think  the 
plaintiffs  arc  entitled  to  our  judgment.  The  fourth  plea 
is  to  tlie  special  count,  and  the  sixih,  substantially  the 
same,  is  to  the  money  counts.  As  to  these  theplamtiffs 
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are  prima  f(UM  entitled  to  sue.  They  declare  on  a 
covenant  by  the  defendant  with  certain  trastecs  and 
their  snooesaors  to  pay  the  subscription  on  his  shares. 
They  arer  that  80/.  has  become  due  in  respect  of  his 
shares ;  that  all  things  hare  been  done  to  entitle  them 
to  bare  tho  money  paid,  yet  the  defendant  has  not 
paid  it  They  show  that  priind/aeie  they  are  entitled 
to  soe.  The  defendant,  however,  by  his  plea  sets  up 
that  the  right  which  these  plaintiffs  would  otherwise 
haTe  to  sue  in  this  court  is  taken  away  from  them  by 
the  operation  of  the  10  Geo.  4,  s.  56,  s.  27,  as  applied 
to  the  rules  of  the  society,  which  is  enrolled  under  the 
6  &  7  Will.  4,  c  32.  The  question  therefore  is, 
whether  or  not  is  the  jurisdiction  of  the  court  ousted 
by  those  statutes  and  by  the  rules.  I  am  of  opinion 
that  it  »  not.  I  think  the  rule  applies  only  to 
dispute  between  the  trustees  or  officers  and  the 
shareholders,  that  is  to  disputes  between  them 
and  the  shareholder  or  shareholders.  In  this  c:ise 
defendant,  by  becoming  a  mortgagor  and  executing 
the  mortg^Kge-decd,  has  acquired  a  new  character,  and 
the  trustees  have  acquired  a  new  remedy  on  the  secu- 
rity in  the  event  of  his  nonpayment.  I  cannot  but  think 
the  rule  as  to  arbitration  was  intended  to  apply  to  such 
t  case  as  this.  The  27th  section  of  the  statute  gives  a 
remedy  which  is  apt  for  the  exigencies  of  tho  case  to 
which  I  think  it  is  intended  to  apply,  but  which  is 
totally  inapplicable  to  such  a  case  as  this.  The  defen- 
dant has  assumed  a  new  character,  and  new  relations 
have  arisen  between  him  and  the  trustees  to  which, 
when  disputes  arise,  new  remedies  are  i^plicable.  I 
ddnk  this  is  not  a  dispute  between  the  trustees  and  the 
defendant  as  a  shareholder,  to  which  alone  I  think  the 
mle  applies,  and  therefore  the  plaintiffs  are  entitled  to 
judgment. 

Judgment  Jar  the  jiiaintifft  on  the  demurrers  to 
the  third  and  fourth  jtlMt ;  the  second  count  and 
all  pleadings  on  it  to  be  struck  out. 
Lewis  and  Sons,  attorneys  for  the  plaintiffs. 


MABITIME  LAW  GASES. 

rXoTB.— Thia  will  ouiitain  a  Digest  of  all  Important  Cases 
ratfln;;  to  Maritime  Law  decided  la  olher  than  the  Superior 
Goortsctiat  are  regubrly  reported  here.] 


THAMES  POLICE  COURT. 

Monday,  May  7. 

(Before  Mr.  Sklfk.) 

The  Victory  Steam-tug. 
(JiiUduirt  RtyUtar,  March.) 

PemAyfor  steam-tug  not  consuming  its  own  smote. 

This  was  n  prosecntion  agsiinst  Mr.  B.  T.  Harris, 
the  master  of  a  steam-tug  called  the  Victory,  belonging 
to  the  Steam-towing  Company,  for  a  penalty  on  ac- 
count of  using  on  board  the  tug  furnaces  so  constructed 
as  net  to  consume  their  own  smoke. 

The  superintendent  of  the  company  appeared  in 
place  of  the  defendant.  He  expressed  a  doubt  whether 
smoke-consuming  furnaces  could  be  applied  to  steam - 
tugs,  the  power  of  which,  in  proportion  to  their  size, 
M  greatly  exceeds  that  of  other  st«am-Tessels ;  but 
he  offered  to  carry  out  anything  practicable  which  the 
Government  sunreyor  could  suggest. 

The  Qoyemment  inspector  stited  that  there  would 
he  no  difficulty  in  finding  effectual  means  to  consume 
the  smoke  on  board  of  the  Victory,  although  the 
means  bitherto  adopted  on  that  ressel  were  of  little 
use. 

Mr.  SCLPE,  referring  to  tho  case  of  Walker  y.  Eeans, 
35  L.  T.  Rep.  59,  Q.  B.,  relative  to  a  steamer,  the 
TVm  CSkanter,  belonging  to  the  same  company,  where 
It  was  held  that  a  steam-vessel  plying  between  London- 
bridge  and  tho  Kore  is  within  the  meaning  of  tho  Act, 
fined  the  company  5/.,  and  intimated  that  on  a  second 
oeBTic^n  the  fine  would  be  increased  to  lOf. 


CBOWK   CASES   BESEBVED. 

Reported  by  Jonx  Thomi'sox,  Bsq.,  Barrlstcr*at-Law. 


Saturday,  April  28. 

Req.  v.  Fkakcis  Loose. 

Friendly  Society — Trustee — Larceny  by — Treasurer 
— In  whom  property  vested — 18  ^19  Vict,  c.  63, 
s.  18. 

The  prisoner  was  a  ti-ustee  of  a  friendly  sooiety  (a 
lodge  of  Odd  Fellows^  and  appointed,  by  resolution 
of  the  society  to  receive  money  from  the  treasurer 
and  carry  it  to  the  b%nk.  He  received  the  money, 
but  instead  of  taking  U  to  the  bank  he  applied  it  to 
his  own  purposes.  He  teas  indicted  as  a  bailee  of 
the  mofieys  of  the  treasurer  li.  C.,  feloniously  con- 
verting  the  money  to  his  own  use ;  and  also  for  a 
common  law  larceny  of  the  money  of  R.  C» 

The  Friend^  Societies  Act,  18  <f  19  Vict,  c  68,  s.  18, 

vests  the  property  of  such  societies  in  the  trustees  and 

directs  the  propet^ty  to  be  laid  in  the  names  of  tho 

trustees  in  Mictments : 
Held,   that   the  prisoner  emdd  not  be  convicted  of 

feloniously  converting  or  stealing  the  moneys  of  £. 

C.  as  charged  in  the  indictment. 

Case  reserved  by  Williams,  J.  for  the  opinion  of  this 
coiirt. 

In  this  case  the  indictment  alleged  that  on  the  20th 
July  1859  the  prisoner  became  and  was  bailee  of 
moneys  of  Richard  Carra\Tay,  deceased,  to  the  amount  of 
402.,  and  that  being  such  bailee  he  fraudulently  and 
feloniously  did  take  and  convert  the  said  moneys  to  his 
own  use,  aud  that  the  prisoner  in  manner  and  form 
aforesaid  felonionsly  did  steal,  &c.  the  said  moneys. 

There  was  another  count  for  a  common  law  larceny. 

The  deceased  R.  Carraway,  whose  money  the  40/. 
was  alleged  to  be,  was  at  the  time  in  question  the 
treasurer  of  a  lodge  of  Odd  Fullow«,  which  was  a 
friendly  society  duly  enrolled. 

The  prisoner  was  one  of  its  trustees. 

On  the  20th  July  1859,  at  a  lodge  meeting,  it  was 
proposed  and  resolved  tliat  40L  should  be  sent  to  the 
bank  ot  Messrs.  Gurney  at  Fakenham,  and  that  the 
prisoner  should  take  it  there.  The  40/.  in  gold  and 
silver  was  taken  from  a  box  which  was  in  Carraway's 
keeping  as  treasurer,  by  a  person  who  acted  for  him, 
and  having  been  counted,  was  put  into  a  bag  and  carried, 
away  by  the  prisoner.  Instead  of  taking  it  to  the  bank, 
he  (fishonestly  applied  it  to  his  own  purposes,  and  no 
such  sum  was  ever  placed  to  the  credit  of  the 
society. 

On  these  facts  it  was  submitted  by  the  counsel  for 
the  pri.soner,  that  the  money  was  not  shown  to  be  the 
property  of  R.  Carraway  ns  alleged  in  the  indictment. ' 
Catn^s  case,  2  Mood.  C.  C.  204,  it  was  argued,  did  not 
apply,  because  that  case  was  decided  on  the  construc- 
tion of  the  Stat  10  Geo.  4,  c.  56,  by  which  the  pro- 
perty of  a  friendly  society  was  vested  in  the  treasorer 
or  trustee  fur  the  time  being :  whereas  by  the  Act  now 
in  operation  (stat.  18  &  19  Vict,  c  63,  s.  18)  the  pro- 
perty is  vested  in  the  trustee  or  trustees  of  the  society. 
And  that  supposing  the  treasurer  to  have  a  special  pro- 
perty in  the  40/.,  such  property  ceased  as  soon  as  the 
resolution  of  the  lodge  meeting  was  acted  upon  by  pay- 
ment of  the  money  into  the  hands  of  the  prisoner  who 
was  nominated  by  the  lodge,  and  not  the  treasurer,  to 
carry  it  to  the  bank.  It  was  further  urged  that,  inde- 
pendently of  the  statutes,  assuming  the  treasurer  to  be 
the  owner,  the  prisoner  received  the  money  not  as  the 
servant  of  tho  treasurer,  but  as  a  person  not  bound  to 
take  it,  and  he  was  therefore  only  gniliy  of  a  breach  of 
trust.  Lastly,  it  was  argued  that  the  prisoner  was  not 
bound  to  pay  in  that  particular  40/.,  but  that  any  sum  of 
40/.  would  have  sutficed,  whereas  by  the  statute  he 
must  hold  something  specific 

The  prisoner  was  convicted,  but  I  respited  the  judg* 
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mcnt  until  the  opinion  of  this-  court  should  be  taken 
whether  the  above  objections  were  well  founded. 

Metcalfe  {Drake  with  him)  for  the  prisoner. — It  is 
submitted  that  the  property  is  not  well  laid  in  Richard 
Carraway^s  name,  in  any  of  the  counts  of  the  indict- 
ment. The  case  of  Rex  v.  Catn,  2  Mood.  C.  G.  204 ; 
S.  C.  1  Car.  &  M.  309,  relied  upon  on  the  part  of  the 
prosecution,  is  not  applicable;  for  that  was  the 
case  of  a  benefit  society  enrolled  under  tlie  10  CSeo. 
4,  c  56,  and  the  4  &  5  WiU.  4,  c  40,  and  it 
was  held  that  the  property  of  the  society  might 
in  an  indictment  be  laid  to  be  in  the  treasurer  by  his 
proper  name,  fur  sect.  21  of  the  10  Geo.  4,  c.  56,  pro- 
vided expressly  that  the  property  in  such  societies 
"  for  all  purposes  of  suit,  as  well  civil  as  criminal," 
should  bo  deemed  and  taken  to  be,  and  in  every  such 
proceeding  where  necessary,  stated  to  bo  the  property 
of  the  treasurer  or  trustee  of  the  society  for  the  time 
being,  in  Xm  or  her  proper  name,  without  further  de- 
scription. The  18  &  19  Vict  c.  63  (the  Act  now  in 
force  relating  to  friendly  societies),  sect  18,  vests  the 
property  of  such  societies  in  the  toustees,  and  directs 
that  in  all  actions,  or  suits,  or  indictments,  or  summary 
proceedings  before  magistrates,  touching  or  concerning 
any  such  property,  the  same  shall  bo  stated  to  be  the 
property  of  the  persons  for  the  time  being  holding  the 
office  of  trustees  in  their  proper  names  as  trustees  of 
such  society,  without  any  further  description.  So  that 
Richard  Carraway  being  treasurer  only,  and  not  a 
trustee,  had  no  property  vested  in  him  by  virtue  of  the 
statute,  and  the  property  ought  to  have  been  laid  in 
the  indictment  as  the  property  of  the  trustees.  Then, 
as  to  R.  Camiway's  having  any  special  possession  of 
the  money  stolen,  it  is  found  as  a  fact  that  it  was  the 
duty  of  Carraway  to  pay  over  the  money  to  the  pri- 
soner, whose  duty  it  was  to  take  it  to  the  bank.  There 
could  not  therefore  be  a  felonious  taking  by  the  pri- 
soner, who  was  a  trustee  and  legal  owner  of  the  money, 
as  well  as  being  the  person  spedaUy  appointed  by  the 
resolution  of  the  society  to  receive  the  money  from  Car- 
raway and  take  it  to  the  bank.  It  does  not  appear  by 
the  18  &  19  Vict.  c.  6.3,  how  a  trustee  is  to  be  made 
liable  to  the  criminal  law  for  his  felonious  acts. 

No  counsel  appeared  for  the  prosecution. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the 
indictment  in  thb  form  cannot  be  sustained.  In 
CaiiCs  case  the  prisoner  had  obtained  the  money 
wrongfully,  and  the  property  in  it  was  vested  by  the 
10  Geo.  4,  c  56,  in  the  treasurer  of  the  society ;  but  in 
this  case  the  property  was  not  vested  in  the  treasurer, 
but  in  the  trustees.  Moreover,  as  the  prisoner  was 
specially  appointed  by  resolution  to  take  the  money  to 
the  bank,  how  can  it  be  said  that  ho  stole  the  money 
of  Richard  Carraway  as  charged  in  the  indictment? 
For  as  soon  as  Carraway  parted  with  the  money  he  had 
nothing  more  to  do  with  it.  The  prisoner  may  have 
been  guilty  of  a  breach  of  trust  as  against  the  other 
trustees ;  but  it  cannot  be  said  that  he  stole  the  money 
of  Carraway.  The  conviction  therefore,  cannot  be 
sustained.  Cimvictlon  qwuked,  (a) 

Reg.  v.  Samuel  Hudson,  John  Sinni  and  John 

Dewhirst. 

Conspiracy  to  cheat — Fahe  pretences-- Gaming  ami 
wagering^S  4"  9  Vict,  c,  109,  #.  17. 

The  prisoners  were  at  a  public'house  in  the  same  room 
with  the  prosecutor;  one  of  them  placed  a  pencase 
on  the  table  and  left  the  room  to  yet  writing  paper. 

(a)  The  explanation  of  this  decision  iis  that  the  prisoner, 
as  the  trastee  of  the  society,  was  the  leaal  owner  of  the 
property,  and  not  merely  in  leaal  possession  of  It  He 
could  not,  tiicrefore.  be  Ruilty  of  larceny  of  his  own  money. 
It  was  a  broach  of  trust  as  affMlnst  his  co-truntoef,  and 
possibly  as  uaainst  the  secretsry,  fur  which  the  remedy  was 
a  ciril  one;  bat  it  was  not  crlmlnnL 


Whilst  he  was  absent^  one  of  the  two  who  remained' 
took  the  pen  out  of  the  case  and  put  a  pin  in  its- 
place.     The  two  remaining  prisoners  then  induced 
the  prosecutor  to' bet  the  other  prisoner  when  he 
returned,  50s.  that  there  was  no  pen  in  the  case. 
The  prosecutor  put  his  money  down,  and  one  of  the 
prisoners  snatched  it  up  to  hold.     The  pencase  wot 
then  turned  vp  into  the  prosecutor's  hand,  and  ano-^ 
therpen,  with  the  pin,  fell  into  his  hand,  and  then' 
the  prisoners  took  the  money : 
Held,  that  the  evidence  was  sufficient  to  stgiport  a 
count  for  ooMpiracy,  by  divers  unlawful  andfraU' 
dulent  devices  and  contrivances,  and  by  divers  false- 
pretences,  unlawfully  to  cheat,  ^c. 
Case  rraerved  for  the  opinion  Af  this  oourt,  by  J.  B. 
Maule,  Esq.,  barrister-at-law,  sitting  as  deputy  for- 
the  Recorder  of  York. 

At  the  Epiphany  sessions  1860,  held  for  the  city  of 
York,  the  prisoners  were  jointly  indicted  and  tried 
before  me  upon  an  indictment,  the  two  first  counts  oT 
which  charged  them  witli  an  offence  under  the  8  &  9« 
Vict  c  109,  as  follows: — 

Virai  count  charged,  "  That  on  the  18th  Nov.  1859^ 
by  fraud,  unlawful  device  and  ill  practice  in  playing  at: 
a  certain  game  or  sport,  to  wit,  in  and  by  a  wager 
with  one  Abraham  Rhodes,  whether  a  certain  pendL 
case  had  a  pen  in  it  or  not,  unlawfully  and  fraudulently 
they  did  win  from  the  said  Abraham  Rhodes,  to  a 
certain  person  to  the  jurors  unknown,  a  certain  sum  of 
money,  to  wit,  2/.  10s.  of  the  money  of  the  said  A. 
Rhodes,  and  so  did  then  and  thereby  unlawfully  obtain 
such  money  from  the  said  A.  Rhodes  by  a  false  pre* 
tence,  to  wit,  by  the  fraud,  unlawful  device  and  ill 
practice    aforesaid,   with  intent  then   to  cheat  and 
defraud  the  said  A.  Rhodes  of  the  same,  against  the 
form  of  the  statute  in  such  case  made  and  provided,r 
&c. 

The  second  count  charged  the  prisoners  that  they 
unlawfully  and  fraudulently  did  combine,  confoderate- 
and  conspire  together,  and  with  divers  other  persons  to< 
the  jurors  unknown,  by  fraud,  unlawful  device  and  ill 
practice  in  playing  at  a  certain  game  or  sporty  and  by 
divers  other  fraudulent  devices  and  false  pretences,, 
unlawfully  to  win  from  the  said  A.  Rhodes  a  certain^ 
sum  of  money,  to  wit,  the  sum  of  2/.  lOs.,  of  the* 
money  of  the  said  A.  Rhodes,  and  so  then  and  thereby 
unlawfully  to  obtain  from  the  said  A.  Rhodes  the  said 
sum  of  money  in  this  count  mentioned,  by  a  false  ]»«• 
tence,  with  intent  then  to  cheat  and  defnud  the  aaidi 
A.  Rliodes  of  the  same,  against  the  form  of  the  statute^ 
&c. 

Third  count  ~The  prisoners  were  charged  with  ai 
conspiracy  to  cheat  in  the  following  form: — **That 
they  unlawfully  and  fraudulently  did  combine,  confe- 
derate and  consfure  tt^ther  with  divers  other  per- 
sons to  jthe  jurors  unknown,  by  divers  unlawful  and 
fraudulent  devices  and  contrivances,  and  by  diverBt 
false  pretences,  unlawfully  to  obtain  from  the  and 
A.  Rhodes  the  sum  of  21.  \0s.  of  the  money  of  the- 
said  A.  Rhodes,  and  unlawfully  to  cheat  and  defraud 
the  said  A.  Rhodes  of  tlie  same,  against  the  peace,  &e^ 
The  evidence  disclosed  that  the  three  prisoners  were- 
in  a  public-house  together  with  the  prosecutor  A^ 
Rhodes,  and  that,  in  concert  with  the  two  prisoners^ 
the  prisoner  John  Dewhiist  placed  a  pencase  on  tlie 
table  of  the  room  where  they  were  assembled,  and  left 
the  room  to  get  writing-paper ;  whilst  he  was  absent 
the  other  two  prisoners,  Samuel  Hudson  and  Johik 
Smith,  were  the  only  persons  left  drinking  with  the 
prosecutor,  and  Hudson  then  took  up  the  pencase^  and. 
took  out  the  pen  from  it,  placing  a  pin  in  the  place  o0 
it,  and  put  the  pen  that  be  had  tsiken  out>  under  the 
bottom  of  the  prosecutor's  drinking-glass,  and  Hudson, 
then  proposed  to  the  prosecutor  to  bet  the  prisoner 
Dewhirst,  when  he  returned,  that  there  was  no  pen  in. 
the  pencase.    The  prosecutor  was  induced  by  Uudaom 
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and  Smith  to  stake  50«.  in  a  bet  with  Dewhint  npon 
hia  retuniing  into  the  room  that  there  was  no  pen  in 
the  pcncase,  which  money  the  proeecntor  pboed  oo 
the  table,  and  Hndson  snatched  np  to  hold.  The  pen- 
GSiewaa  then  tosned  np  into  the  proeecntor's  hand, 
and  another  pen,  with  the  pin,  fell  into  his  liand,  and 
then  pruoners  took  his  monej. 

Upon  thia  eridence  it  was  objected,  on  behalf  of  the 
friaonera,  that  no  offence  within  the  meaning  of  the 
8  &  9  Vict  c.  109,  was  proyed  by  it,  and  that  the 
facts  proved  in  evidence  did  not  amount  to  the  offence 
ehaiged  in  the  third  coont. 

I  thoQght  the  objection  well  founded  as  to  the 
oAnoe  nnder  the  8  &  9  \lct.  c.  109,  bat  held  that 
the  hets  in  evidence  amonnted  to  the  offence  charged 
m  the  third  coont,  and  directed  the  jury  to  retom  a 
separate  verdict  on  each  count,  a  case  having  been 
adEsd  for  by  the  prisoners*  counsel,  for  the  considera- 
tion of  the  Court  for  Grown  Cases  Reserved. 

The  jniy  returned  a  verdict  of  guilty  on  each  of  the 
three  ooonts. 

The  prisoners  were  sentenced  to  eight  months'  im- 
prifonment,  and  committed  to  prison  for  want  of  suffi- 
deotsoredes. 

If  thfS  Court  for  the  consideration  of  Crown  Cases 
BssKvod  shall  be  of  opinion,  that  the  above  facts  in 
eridence  constituted  in  law  any  one  of  the  offences 
chaiged  in  the  indictment,  and  was  evidence  to  go  to 
the  jury  in  support  thereof,  the  verdict  is  to  stand  for 
such  of  the  connts  in  which  the  offence  is  laid  to  which 
tbeevideDoe  applies. 

lYioe  for  the  prisoners. — ^It  is  submitted  that  the 
prisoners  have  not  been  guilty  of  any  of  the  offences 
efaaiged  in  the  several  counts  of  the  indictment  The 
fiiat  two  ooonts  of  the  indictment  are  framed  upon  the 
Gunes  and  Wagers  Act,  8  &  9  Vict  c  109,  s.  17, 
which  enacts  '*  that  every  person  who.  shall  by  any 
fraod  or  nnlawful  device  or  Ul  practice  in  playing  at  or 
with  cards,  dice,  tables,  or  other  game,  or  in  bewing  a 
part  in  the  stakes,  wagers,  or  adventures,  or  in  betting 
en  the  ndes  or  hands  of  them  that  do  play,  or  in 
visaing  on  the  event  of  any  game,  sport,  pastime,  or 
eierase,  win  from  any  other  person  to  himself,  or  any 
other  or  others,  any  sum  of  money  or  valuable  thing, 
shall  be  deemed  guilty  of  obtaining  such  money  or 
valoable  thing  from  audi  other  person  by  a  false  pro- 
tance  with  intent  to  cheat  or  defraud  such  person  of 
the  same,  and  being  convicted  thereof  shall  be  punished 
aoooidin^y."  The  object  of  that  provision  was  not  to 
meet  a  case  like  the  present  Sects.  8  and  15  show 
that  the  provision  was  directed  to  the  ordinaiy  games 
pl^ed  at  common  gaming  houses,  and  not  against 
tridka  like  the  one  in  thb  case. 

PoUiOCK,  C.B. — Yon  may  confine  your  argument  to 
the  offence  ciiaiged  in  the  third  count. 

IViee. — Ab  to  the  third  count  To  sustain  that,  the 
eridence  should  have  shown  such  a  false  pretence  as 
per  te  would  constitute  the  ordinary  misdoneanor  of 
£dse  pretences. 

PoixocK,  C.B.^Why  so?  This  is  a  count  for  con- 
spiracy to  cheat 

iVH» — Yes,  by  false  pretences. 

CuAXXKLL,  B. — If  the  count  had  said  merely  to 
conspire,  and  had  omitted  the  words  "  by  false  pre- 
teoecs,**  it  would  have  been  good. 

Blackburn,  J. — Here  tiie  prisoners  cheated  the 
proeecntor  into  the  belief  that  ho  was  going  to  cheat, 
when  in  fact  lie  was  to  be  dieated. 

Price.—  This  is  a  mere  private  deceit  not  concerning 
the  pnblic,  which  the  criminal  law  does  not  regard, 
hot  isadeceitagainst  which  common  prudeneemight  have 
goarded.  There  is  no  evidence  of  any  indictable  com- 
bination to  cheat  and  defrand. 

CIIAK5KLL,  B. — ^If  two  pcTBons  conspirs  to  puff  up 
the  qoalities  cf  a  horse,  and  thereby  secure  on  exorbi- 
tant price  for  it,  that  is  a  criminal  offence. 


/Vice. — That  affects  the  public.    At  the  trial  the- 
present  case  was  likened  to  that  of  Rex  v.  Barnard,  7 
Car.  &  P.  784,  where  a  person  at  Oxford,  who  was  not 
a  member  of  the  university,  went  for  the  purpose  of' 
fraud,  wearing  a  commoner's  gown  and  cap,  and  ob- 
tained goods.    This  was  held  a  sufficient  false  pretence. 
The  present  case,  however,  was  nothing  more  than  a  bet  on 
a  question  of  fact,  which  the  prosecutor  might  have  satis- 
fied himself  of  by  looking  at  the  pencil-case.    It  is 
more  like  an  ordinary  conjuring  trick.     Besides,  here 
the  prosecutor  himself  intended  to  cheat  one  of  thet 
prisoners  by  the  bet 

Ko  counsel  appeared  for  the  prosecution. 

Pollock,  C.B. — We  are  all  of  opinion  that  the- 
conviction  on  the  third  count  is  good,  and  ought  to  be 
supported.  The  count  is  in  the  usual  form,  and  it  is- 
not  necessary  that  the  words  ^* false  pretences**  statedi 
in  it  should  be  understood  in  the  technical  sense  con- 
tended for  by  Mr.  Price.  There  is  abundamt  eridence 
of  a  conspiracy  by  the  prisoners  to  cheat  the  prose- 
cutor, and  though  one  of  the  ingredients  in  the  case  ia- 
that  the  prosecutor  himself  intended  to  cheat  one  of  the 
prisoners,  that  does  not  prevent  the  prisoners  from, 
liability  to  be  prosecuted  upon  this  indicttaient 

CofMietion  affirmed,  (a) 


OOTTBT  OF  aUEESPB  BEKOH. 

Repeited  by  Jomr  THOxnMMr,  T.  W.  Baukdrbs,  and  G.  9.  B.. 
Uektslr,  Esqn.,  Banlster»-«t-Law.| 

TkundoMf^  3fay  24. 

Reg.  e.  Justices  of  Macclesfield. 

20  ct  21  Vict,  c,  4t3— Order  to  fuetices  to  state  spe^- 

eiaX  caae—JvriedictUm — Error  in  point  oj  law — 

Determination, 
The  court  refiued  a  rule  to  juetices^  ordering  them* 

to  state  a  special  case  /or  the  opinion  of  the  court, 

where  the  objection  was  thai  they  had  improper^  re-^ 

ceived  evidence. 
To  enable  the  cntrt  to  interfire  it  must  appear  that 

the  determinatiun  of  the  Justices  was  wrong, 

Kenealeg  moved  for  a  certiorari  to  bring  up  the  * 
conviction  of  John  Holland,  with  a  view  to  its  being^ 
quashed.     The  conviction  was  under  the  17  Geo.  3, 
c.  56,  ss.  10  &  14,  for  having  materials  suspected  to 
be  pnrioined  or  embesskd  concealed  in  his  dwelling- 
house,  outhouse,  yard,  garden,  or  other  place,  for  whicb^ 
offence  the  justices  had  imposed  a  penalty  of  202. 
The  objections  to  the  conviction  were,  first,  that  the- 
17  Geo.  3,  c.  56,  was  repealed  by  the  6  &  7  Vict  c  40 ;; 
that  the  justices  who  heard  the  complaint  were  in- 
terested, being  connected  with  the  silk  trade,  and 
members  of  the  Macclesfield  Silk  Throwers*  Associa- 
tion, and  that  the  attorney  for  that  assodation  con- 
ducted  the  complaint,  to  whom  a  portion  of  the  penalty 
was  ordered  to  be  paid  as  informer;  Imt  these  two  latter  * 
were  waived.    There  was  a  further  objection,  that  the 
justices  had  improperly  refused  to  grant  a  special  case* 
for  the  opinion  of  thb  court    He  therefore  moved  for 
a     rule    under    20    Sc    21     Vict,     c     43,   s.    5, 
ordering    a     case    to    be     stated.      It     appeared 
from  the  affidavits  that  during  the  hearing  of  the- 
crise  a  witness  of   the  name  of  David  Welch,  one 
of  the  constables  who  made  the  search,  used  a  certain 
paper  or  memorandum  for  the  purpose  of  refreshing 
his  memory  as  to  certain   material  facts,  and  as  to- 
the  silk  seised,  and  where  it  was  found,  and  other 


(a)  It  should  be  observed  that  this  eonTtctton  was 
taioed  upon  the  third  coont  only,  otaarftlnff  a  conspiracy  to- 
cheat:  the  flrst  eonnt,  cbarginK  an otrtalning  of  the  money 
by  fitlse  preteaort,  was  not  supported;  and  the  second 
count,  disrging  a  conspiracy  to  obtain  the  money  by  M«» 
pretenoes,  was  held  to  ML    This  case,  therefore,  is  an 
authority  only  to  the  extent  of  determining  that,  if  the 
jnry  was  satisfied  that.  In  ffMt,  the  prisoner  Intended  to> 
cheat  the  propeentor  bv  some  fraadolent  contrirance,  that 
eonvtetlon  eonld  be  sustained. 
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material  circnrasUnoes,  and  on  cross-examination  as  to 
wliether  the  paper  was  the  original  memorandum,  or  a 
copy,  he  admitted  that  it  was  a  copy  made  by  himself 
on  the  morning  of  the  trial,  and  offered  it  to  the  de- 
fendant's coansel,  who  pnt  ont  his  hand  for  it,  when 
Norris,  the  attorney  for  the  prosecution,  ordered  the 
witness  to  stop,  and  not  to  show  the  paper,  but  to  pat 
it  in  his  pocket,  which  he  did.  Norris  then  objected 
that  no  notice  to  prodnce  it  had  been  given ;  notice  was 
at  once  given,  and  on  the  magistrates  being  appealed 
to  they  held  he  should  not  be  bound  to  produce  it,  bnt 
permitted  the  witness  to  continue  to  refresh  his 
memory  by  referring  to  the  memorandum,  althongh  the 
defendant  and  his  counsel  were  prevented  sedng  it ; 
this,  it  was  contended,  was  contrary  to  law,  and  that, 
therefore,  the  defendant  was  entitled  to  have  a  spedal 
case  stated  nnder  the  power  given  by  20  &  21  Vict 
a  43.  [WiGiiTHAN,  J.'- You  must  show  how  the  con- 
viction is  wrong  in  point  of  law.  Cromptox,  J. — It  is 
consistent  with  your  affidavit  that  the  termination  of 
the  justices  was  right.  The  court  cannot  interfere 
in  every  case  where  justices  have  admitted  improper 
evidence  as  it  does  in  granting  roles  for  new  trials ; 
althongh  that  determination  migiit  be  wrong,  there 
may  have  been  other  evidence  justifying  the  con- 
viction.] 

CocKBURN,  C.  J. — ^We  are  not  of  opinion  that  the 
Legislature  has  given  ns  power  to  do  as  yon  ask ;  we 
think  we  are  confined  in  our  consideration  of  the  case 
to  the  determination  of  the  justices. 

Rule  nisi  for  a  cei-tiorari  on  the  growid  that  the 
part  of  the  statute  vnder  which  the  conviction 
tooh  place  it  repealed  6y  6  ^  7  Vic  c.  40. 
Rule  to  Justices  requiring  them  to  state  a  case 
rejksed.  (a) 

Lewis  and  ^ofif,  attorneys. 

Saturdaif,  May  2& 
Patfen  (appellant)  v.  Rhymer  (respondent). 

Innkeeper — Convidion — Qffence  against  the  tenor  of 
his  licence — Suffering  gaming — Private  Jriends — 
9  Geo.  4,  c.  61|  s.  21 — Terms  of  licence. 
It  is  an  offence  against  the  term  of  an  innleq)er's 
licence  (under  the  9  Geo.  4,  c  61,  «.  21),  punishable 
upon  summary  conviction,  for  him  to  permit  even 
his  personal  friends  privately  to  game  for  money 
in  his  house;  and  this  thnugh  they  were  merely 
playing  cards  there  in  pursuance  of  a  friendly 
arrangement  by  which  they  all  {including  the  inn- 
keeper) in  turns  played  a  friendly  game  at  the  houses 
of  each  other. 

This  was  a  case  stated  nnder  the  20  &  21  Vict  c. 
43,  upon  a  conviction  by  justices  at  Chelmsford  of  the 
defendant,  an  innkeeper,  for  an  ofience  against  the 
tenor  of  his  licence,  for  knowingly  suffering  several 
persons  to  play  at  cards  for  money. 

The  case  stated  that  this  was  an  information  under 
the  9  Geo.  4,  c.  61,  s.  21,  against  the  appelhmt,  who  is 
an  innkeeper  and  builder  at  Great  Baddow,  in  the 
county  of  £ssez.  It  was  proved  by  the  evidence  of 
two    police    officers   that  about    twelve   o'clock    on 

(a)  It  may  bo  gathered  from  this  thiit  an  appeal  doe«  not 
Uo  SKninst  the  decision  of  maglslnites  on  the  gronnd  of  re- 
eeptlon  of  improper  evidence.  Tlie  court  ooncelTes  that  Its 
lorladictlon  extends  only  to  the  detennlnstion  of  the  Jos- 
ticea,  and  not  to  tb«  means  by  which  they  srrired  at  their 
oonclnsion.  Tliere  l^  io  trntli,  bat  one  qacatiuo.  Assuming 
the  Ikcts  to  have  been  proved,  was  th«  law  correctly  applied 
to  them.  U  la.  however,  ditBcnIt  to  understand  the  prin- 
ciple of  the  decision.  Crompton,  J.  laid;  "There  might 
have  been  other  evideneo  Justifying  the  conviction."  Uut 
that  argnmeot  would  be  equally  applicable  to  new  trials  and 
to  criminal  appeals.  The  ground  upon  which  the  courts 
act  in  eases  of  reception  of  Improper  erldence  i«,  that  It  is 
Impossible  to  determine  what  amount  of  influence  that  bit 
of  evidence  may  have  produced  upon  the  minds  of  the  Jury. 
Justices  are  both  Judge*  and  Juries,  and  being  equsUy  liable 
to  be  misled  by  Improper  evidence,  the  objection  should  be 
equally  spp'.lciible  to  their  decisims. 


the  night  of  the   10th  Jan.  1860,   they  entered  tbo- 
inn  kept  by  the  appellant  at  Great  Baddow,    as  a 
party  then  in  the  house  were  in  the  act  of  breakiDg  up* 
and  leaving ;  that  they  fmnd  cards  and  also  monej- 
npon  the  table  in  the  bar-pariour,  wliere  five  persons- 
had  been  assembled,   and  four  of  whom  were  in  the- 
room,  the  landlord   (the  appellant)  being  one  of  them. 
The  appellant  admitted  that  they  had  all  been  playing 
cards  together  for  money  at  a  very  low  stake,  and  th::t 
the  other  foiu:  persons  had  come  there  by  his  invita- 
tion.    On  behalf  of  the  defendant  (appellant)  it  was* 
satisfactorily  proved   that  the   parties  present   wero* 
respectable  tradesmen  of  the  parish,  moving  in  the 
same  sphere  of  life  as  himself,  and  that  they  had  come- 
to  his  house   upon  the  occasion  in  question  as  hi8> 
private  friends,  and  by  his  special  invitation  ;  that  they 
had  all  been  in  the  habit  of  vinting  each  other^s 
houses  for  the  purpose  of  playing  a  friendly  game  of 
cards,  and  it  had  arrived  at  the    appellant's    tun- 
to  invite  them  to  his  hotise  ;  that  the  room  where  they 
assembled  was  a  private  room  of  the  appellant,  and' 
that  there  \\  ere  no  other  persons  in  the  house  bnt  the 
five  persons    before    mentioned.     It  was    contended 
before  the  justices  on  behalf  of  the  appellant  that  the* 
law  was  never  intended  to  deprive  the  innkeeper  of  hu 
right  to  invite  his  private  friends  to  bis  house  for  the 
purpose  and  under  the  circnmstances  proved.    The- 
jusdoes  were  of  a  contrary  opinion,  and  held  that,  imder- 
the  words  of  the  Act  of  Parliament  and  the  tenor  of 
his  tioence,  an  innkeeper  was  not  entitled  knowingly  to 
permit  cards  to  be  played  for  money  in  any  {Mut  of  hia- 
lioensed  house  and  premises ;  they  therefore  conincted 
the  appellant  in  a  mitigated  penalty  and  costs.    The* 
justices,  however,  considered  the  case  one  of  great  im- 
portance to  the  innkeeper,  as  well  as  to  the  public,  and' 
upon  application   made  in  due  time  by  the  appellant, 
who  was  advised  that  the  decision  of  the  justices  was 
erroneous  in  point  of  law,  granted  a  case. 

By  sect.  21  of  the  9  Geo.  4,  c.  61,  it  is  enacted  that* 
""  Every  person  licensed  imdcr  this  Act  who  shall  be> 
o(mvicted  before  two  justices  ...  of  any  offence* 
against  the  tenor  of  the  licence  to  him  granted  shall' 
.  .  .  be  adjudged  by  snch  justices  to  be  gniltr  of 
a  first  offence  against  the  provisions  of  this  Act,**  «c. 

The  form  of  the  licence  as  provided  by  the  statute' 
contains  the  prohibition  as  follows:  ^*  And  do  not' 
knowingly  suffer  any  unlawful  games  or  any  gamixig- 
whatsoever  therein.*' 

Barrow  appeared  for  the  appellant,  and  contended 
that  he  was  not  within  the  meaning  of  the  statute, 
which  applies  only  to  an  innkeeper  permitting  gaming- 
in  his  house  in  his  character  of  an  innkeeper,  and  not 
to  him  in  his  character  of  a  private  mdividual,  for  that 
if  this  were  not  so  he  mi^t  be  finable  if  he  had  a 
diristening  party  at  his  house,  and  he  were  to  suffer 
the  young  people  to  game:  {Overton  v.  Hunter,  1  L.  T. 
Rep.  N.S.  366.)  There  are  some  games  at  carde 
whidi  are  not  unlawful.  [Oroxpton,  J. — ^The  words' 
are,  "or  any  gaming  whatsoever;**  the  statute  does 
not  merely  prohibit  tmlawful  games.]  There  may  be 
some  games  at  cards  the  playing  of  which  does  not 
amount  to  gaming  under  the  statute  8  &  9  Vict, 
a  109,  s.  18.  [CocKBVRN,  C.J. — ^The  question  sub- 
mitted is,  whether  this  is  less  a  gaming  against  the* 
tenor  of  the  licence  because  the  innkeeper  asks  his 
private  friends  to  a  friendly  game?]  It  is  not  an 
offence  as  an  innkeeper ;  his  house  at  sucli  a  time  be- 
comes his  private  dwelling.  [Cromptun,  J. — It  is 
the  bouse  which  is  to  be  kept  without  any  gaming 
in  it] 

No  counsel  appeared  for  the  respondent. 

Ck>CKBUR9,  bj. — The  words  are  certainly  large- 
enough  to  embrace  the  case  and  justify  the  oonvio- 
tion.  I  own  that  I  was  very  much  struck  with  the 
distinction  as  to  what  a  man  may  do  as  a  private  in- 
dividual and  not  as  a  publican.    Still  the  Legislstni» 
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11U17  luiTe  intended  to  have  put  a  restraint  upon  a  man 
¥eq>ing  a  hoose  of  public  entertainment  in  respect  of 
-aoTthxng  that  nught  act  as  a  bad  example  to  others 
frequenting  such  a  house  as  to  lead  them  into  practices 
which  the  statute  intended  to  prevent.  I  own  I  am 
not  quite  satisfied  with  this  construction,  but  as  my 
leanied  brothers  are  in  faTonr  of  it  I  will  not  dissent. 
Ihe  words  are  certauilj  capable  of  this  construction, 
and  though  perhaps  a  somewhat  severe  one,  it  is  in  all 
pcobabilitj  that  which  was  intended  by  the  Legislature. 

WiGirriiAN,  J. — I  think  the  words  are  sufficient  to 
fiilfil  what  I  consider  to  have  been  the  intention  of  the 
IjegisUtore.  Now,  although  the  appellant  invited  hb 
private  friends,  yet  it  is  within  the  meaning  of  the 
Legislature,  which  is  not  to  allow  gaming  in  the  house. 
It  would  be  exceedingly  easy,  under  pretence  of  in- 
'viting  private  friends,  to  allow  gaming.  It  certainly 
appears  to  me  that  it  was  the  intention  of  the  Legis- 
latare  not  to  allow  any  gaming  in  a  licensed  house. 

Cboxttok,  J. — ^The  real  point  is,  whether,  when  an 
innkeeper  invites  his  friends  to  a  friendly  game  at 
^axds,  it  is  within  the  words  of  the  licence  ?  I  think 
that  it  is,  and  that  the  meaning  of  the  Legislature  is, 
that  in  this  house,  which  is  licensed,  there  shall  be  no 
gaming  whatever.  I  think  the  conduct  of  the  appel- 
lant is  within  the  mischief  of  the  Act.  He  clearly, 
aooorcBng  to  tlie  facts,  committed  no  intentional  mis- 
demeanor; but  nevertheless  it  was  against  the  tenor  of 
his  licence. 

Blackburn,  J. — I  do  not  think  that  the  offence  is 
dependent  upon  whether  or  not  the  gaming  was  by 
fxienda,  the  object  of  the  Legislature  being  that  the 
hoose  should  be  quietiy  conducted;  and  whether, 
therefore,  the  gaming  was  by  private  friends  or  not,  it 
is  still  gaming.     I  tUnk  the  justices  were  right 

ConmctUm  affirmed,  (a) 


OOXJBT  OF  COMMON  BENCH. 

Bc?orted  by  DAimu.  Thomas  Evaxs  and  R.  Yacohax 
WiLUAMS,  Eaqra.,  Barrlsters-aULaw. 

Monday^  May  28. 

Pbdobift  (appellaat)  v.  Ghbvaubr  (respondent). 

Afpealjrom  juttice§ — 7%a  Mescal  Act-^Surgeon — 

StaimU  21  ^  22  Vict.  e.  90. 
AeL  40  cRocto  ikai  tmypenon  who  shall  wilfiilly  and 
/abely  pretend  to  bear  take  or  itse  the  name  or  title 
of  a  pkydckai,   doctor   of  medicine,  Uoentiaie  in 
medtcine  and  surgery^baehelor  of  medidnej  surgeon, 
gmercd  practitioner,  or  apothecary,  or  any  name, 
title,  additiou,  or  deecription  implying  that  he  it 
regUtertd  nnder  this  Act,  or  that  he  it  recognised  by 
bno  at  a  physician  or  surgeon,   or  licentiate  m  me- 
4ficMe  and  surgery,  or  a  pradilumer  in  medicine, 
or  an  apothecary,  shall,  upon  a  summary  conviction 
for  any  suth  offence,  pay  a    sum  not  exceeding 
2(ML     P.  had  a  plate  on  the  door  of  his  house,  vith 
**P.   surgeon"    thereon.    He  was  not  registered 
Wider  the  Act  as  a  surgeon; 
Hdd,  that  the  facts  stated  were  not  sufficient  to  sup- 
port a  conviction  under  the  above  section,  for  wil' 
fiJJby  and  falsely  pretending  to  be  a  surgeon. 
This  was  an  appeal  from  the  decision  of  justices. 
A  case  being  stated  for  the  opinion  of  the  court, 
under  20  &  21   Vict  0  43.    Halesworth  (Suffolk) 
Petty   Sessions,  Oct.   26th,   1859.    Informant,   Bar- 
rington   Ghevalier ;    defendant,   Frederick    Woodcock 
Pedgrift.    Alleged    offence,   for  that  the    defendant 

(<b)  This  important  case  decides  In  effect  that  an  innkeeper 
esanot,  wlUioat  liability  to  the  penally,  permit  his  friends 
to  pl4y  cards  in  his  private  apartment.  If  they  play  for 
money.  ▲  game  of  penny  vingttt-un  wonld  be  hts  rain 
were  he  to  be  Informed  against.  It  appears  that  tliis  pro- 
hibition extends  to  the  persons  having  wine  licenses  under 
ihe  new  Act. 


did  on  the  12th  day  of  October  1859,  at  Halesworth, 
in  the  said  county,  wilfully  and  falsely  pretend  to  be  a 
surgeon,  contrary  to  the  form  of  the  statute  in  that 
case  mode  and  prorided. 

On  the  hearing  of  this  case  a  book  was  produced, 
which  was  stated  to  be  a  copy  of  a  medical  register, 
published  in  pursuance  of  the  Medical  Act.  On  the 
cover  of  this  book  are  the  words  "  By  authority  ;*'  and 
the  following  is  a  copy  of  the  title-page: — "The 
Medical  Refi;ister,  pursuant  to  an  Act  passed  in  the 
21  &  22  Vict  c  90,  to  regulate  the  qualifications  of 
Practitioners  in  Medicine  and  Surgery.  1859.  London: 
Published  and  sold  at  the  Office  of  the  General  Goundl 
of  Medical  Education  and  Registration  of  the  United 
Kingdom,  32,  Soho-square.  Price  7s.  6el.'*  Tlie 
book  then  contains  an  account  of  the  fees  for  regis- 
tration, the  names  of  the  members  and  officers  of 
the  general  council  of  medical  education  and  regis- 
tration, in  which  Dr.  Frands  Hawkins  is  stated  to  be 
registrar  of  the  general  council,  some  explanatory  notes 
by  Dr.  Hawkins,  the  Medical  Acts  of  1858  and  1859, 
a  table  of  abbreviations ;  and  then  follows  the  names 
of  medical  men,  with  date  of  registration,  residences, 
and  qualifications,  extending  over  355  pages,  and 
headed  with  the  words  and  figures,  "The  Medical 
Register  1859."  It  was  also  proved  that  on  a  door 
of  the  house  in  which  the  defendant  and  Mr.  Richard 
Phibbs  Irwin,  a  registered  surgeon,  lived,  and  for 
which  they  were  jointiy  assessed  to  the  rates,  was  a 
plate  in  a  wooden  frame,  on  which  was  engraved  "  Mr. 
Pedgrift,  Mr.  Irwin,  surgeon  accoucheur,  &c.*'  It 
appeared  that  the  name  of  Mr.  Pedgrift  was  on  a 
separate  piece  of  plate  from  the  rest,  but  there  was  no 
division  between  the  names  of  Mr.  Pedgrift  and  Mr. 
Irwin,  except  the  line  which  was  necessarily  apparent 
where  the  two  pieces  of  plate  joined.  It  also  appeared 
that  "Surgery"  was  written  on  another  door, 
and  "Surgeon  accoucheur"  on  the  lamp  over  the 
door. 

Nathaniel  Palmer,  as  counsel  for  the  defendant, 
objected — first,  that  the  book  produced  was  not  a  copy 
of  the  regLBter  within  the  meaning  of  the  27th  section 
of  the  Medical  Act,  and  was  therefore  improperly 
admitted  in  evidence;  secondly,  that  there  was  no 
evidence  that  the  defendant  pretended  to  be  a  surgeon ; 
thirdly,  that  there  was  no  evidence  that  he  was  not 
a  surgeon. 

We  considered  that  the  words  surgeon  and  accou- 
cheur on  tiie  plate  were  intended  to  apply  equally  to 
Mr.  Pedgrift  and  Mr.  Irwin ;  we  therefore  considered 
that  the  defendant  did,  on  the  12th  Oct.  wilfully  and 
falsely  pretend  to  be  a  surgeon,  and  we  convicted  him 
of  the  offence  with  which  he  was  charged  in  the  penalty 
of  10/.,  and  K  13s.  Sd  costs ;  and  he  haring  served  us 
with  a  notice  that  he  was  dissatisfied  at  our  determi- 
nation as  being  erroneous  in  point  of  law,  and  made 
application  for  a  case  for  the  opinion  of  her  Majesty's 
court  of  Gommon  Pleas  at  Westminster,  we  submit 
the  case  for  the  opuiion  of  the  court,  in  order  that,  if 
our  determination  be  right,  the  conviction  may  be 
affirmed,  or,  if  wrong,  may  be  reversed. 

Thomas  Rakt,  '\  Justices  of  the  Peace 

Hehry  Owen,  V      of  the  Gonnty  of 

Andrew  Johnston,  J       Suffolk. 

This  case  was  last  term  sent  back  to  the  justices, 
and  was  returned  with  the  following  answer : — 

"  We  the  undersigned,  two  of  the  above-named  jus- 
tices (the  Rev.  Henry  Owen  the  third  justice  being  in 
Africa),  in  accordance  with  an  order  dated  23rd  April 
instant,  state  that  we  had  no  other  grounds  for  hold- 
ing the  appellant  to  have  falsely  pretended  to  be  a 
surgeon  than  those  stated  in  the  case,  namely,  that  his 
name  did  not  appear  in  the  medical  register,  from 
which  we  assumed  he  was  not  a  surgeon,  and  there  was 
a  plate  on  the  door  mentioned  in  our  case  with  the 
word  *  surgeon  *  upon  it,  from  which  we  considered  he 
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pretended  he  was  a  surgeon.     Dated  this  28th  April 
1860.  "Thos.  Rant, 

"Andrew  Johnston." 

XtuA,  Q.C.  (with  whom  was  Buhoer)  for  the  appel- 
lant.— In  the  ahsence  of  any  statement  to  the  oon- 
tauy,  I  have  a  right  to  assmne  that  at  the  time  of  the 
passing  of  the  Act,  21  &  22  Vict  c.  90,  the  appellant 
'Was  in  practice  as  a  snrgeon.  If  he  was,  there  hdng 
at  that  time  no  qoalification  necessary  to  constitute  a 
surgeon,  he  was  a  person  "recognised  hy  law  as  a 
surgeon"  within  the  meaning  of  the  40th  section,  and 
-cannot  be  convicted  of  wilfdly  and  falsely  pretending 
to  be  so.  Those  who  practised  before  may  practise 
now.  The  only  effect  which  the  Act  has  upon  them  is, 
that  by  reason  of  the  32nd  section  they  cannot  recover 
their  fees  in  a  court  of  law,  and  by  reason  of  the  36th 
section  they  cannot  hold  certain  appointments.  The 
3 1st  section  enacts  that  "every  person  registered  under 
this  Act  shall  be  entitled  accordmg  to  his  qualification 
-or  qualifications  to  practise  medicine  or  surgery,  or 
medicine  and  surgery  as  the  case  may  be,  in  any  part 
-of  her  Majesty^s  dominions,  and  to  demand  and  recover 
in  any  court  of  law,  with  full  costs  of  suit,  reasonable 
charges  for  professional  aid,  advice  and  visits,  and  the 
•cost  of  any  medicines  or  other  medical  or  surgical  ap- 
pliances rendered  or  supplied  by  him  to  his  patients ; 
provided  always,  that  it  shall  be  lawful  for  any  college 
-of  physicians  to  pass  a  bye-law  to  the  effect  that  no 
one  of  their  fellows  or  members  shall  be  entitled  to  sue 
In  manner  aforesaid  in  any  court  of  law ;  and  thereupon 
^uch  bye-law  may  be  pleaded  in  bar  to  any  action 
for  the  purposes  aforesaid  commenced  by  any 
fellow  or  member  of  such  college.**  The  only 
effect  of  that  is,  that  registered  persons  may 
now  practise  in  any  part  of  her  Majesty's  dominions, 
no  matter  where  the  diploma  was  granted,  and  may 
recover  their  fees.  It  gives  an  additional  privilege  to 
registered  persons,  but  does  not  affect  persons  who  are 
not  registerod.  [Williams,  J. — If  the  Act  had  said 
no  person  without  being  renstered  shall  be  a  snrgeon,  the 
<X)nTiction  would  be  right]   Yes,  but  it  does  not  say  so. 

No  counsel  appeared  in  support  of  the  conviction. 

Erlb,  G.  J. — ^This  is  a  question  raised  upon  an  Act 
<if  a  very  widely  extended  application.  We  are  bound 
not  to  confirm  the  conviction  unless  we  find  the  state- 
ment of  facts  sufficient  The  statement  here  is  very 
scanty.  There  is  nothing  to  show  that  the  appellant 
was  not  in  practice  before  Act  passed,  or  had  not  a 
diploma,  or  was  not  recognised  as  a  surgeon.  It  shows 
only  that  he  called  himself  a  surgeon,  and  was  not 
registered.  I  don*t  think  that  is  enough.  I  don*t 
thmk  that  every  one  who  calls  himself  a  surgeon 
without  being  registered  can  be  convicted.  As  to  the 
•objection  that  the  words  "by  authority**  upon  the 
books  were  not  sufficient  to  make  it  evidence,  I  am 
4igainst  that 

Williams  and  Byles,  JJ.,  concurred. 

Conviction  qwuhed,  (a) 
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neported  by  John  Thoxfsok,  Esq.,  Banrister-at-Law. 

Saiurday,  June  2. 

(Before  Cockburn,  C  J.,  Martin,  B.,  Crompton,  J., 

WiLLES,  J.  and  Bramwell,  B.) 

Reg.  v.  Bradford  and  others. 

RaJSway — Obstruction  of  line— Line  in  course  of  con- 

(a)  It  Is  difflcnlt  to  discover  what  it  Is  that  this  case 
decides.  Was  tlie  conviction  qnashed  on  tlie  groond  of 
there  being  no  snflBcient  evidence  that  the  defendant  bad 
assumed  the  titled  '* surgeon/*  or  that,  having  done  so 
before  the  passing  of  the  Act,  he  was  entitled  to  do  so  ever 
afterwards,  however  falsely  in  fact  ?  It  appears  to  me  that 
the  question  is  still  open,  whether  the  4Gth  section  of  the 
Medical  Act  does  or  does  not  prohibit,  under  penalty,  the 
taking  and  using  of  the  titles  of  doctor,  snrgeon,  Ac.,  im- 
plying that  be  is  registered  under  the  Act,  without  being  so. 


struetion  —  Not  completed — 3  ^  4  Fic^.  c.  97, 
ss.  15-21. 
A  line  of  railway  was  oonstruded  under  the  powers  of 
an  Act  of  ParUament,  and  was  intended  for  the 
conveyance  of  passengers  in  carriages  drawn  by 
steam-engines^  hut  at  the  time  of  the  alleged  offence 
the  conveyance  qf  passengers  for  hire  had  not  com^ 
menced^  and  the  traffic  was  ooi^ned  to  the  carriage 
of  workmen  and  materials.  A  railway  truck  was 
placed  hy  the  prisoners  across  the  line  so  as  to  ob" 
struct  the  passage  of  any  carriage  and  to  endanger 
the  safety  of  the  persons  therein,  but  its  position 
was  disoovered,  and  (he  truck  removed  before  any 
colHsion  occurred: 
ffeld,  that  the  so  placing  the  truck  across  the  Une  was 
an  offence  within  ^  3  j-  4  Vict.  c.  97,  s.  15, 
although  the  line  was  not  completed  and  opened,  and 
no  actual  obstruction  took  place. 
Oaae  reserved  by  the  assistant  judge  of  the  justices 
for  the  county  of  Middlesex. 

John  Bradford,  Joseph  Dimart,  Frederick  Cleaver, 
Richard  James  Bradford,  John  Butler,  Henry  Durban, 
and  George  Dimart,  were  tried  before  me  at  the  gene- 
ral sessions  of  the  peace  for  the  county  of  Middlesex, 
holden  at  Westminster  on  the  7th  May  1860,  upon  an 
indictment,  of  which  the  following  is  a  copy : — 

Middlesex. — ^The  jurors  for  our  lady  the  Queen, 
upon  their  oath  present,  that  John  Bradford,  Richard 
James  Bradford,  John  Butler,  Henry  Durban,  George 
Dimart,  Joseph  Dimart,  and  Frederick  Cleaver,  on  the 
8th  day  of  April,  in  the  year  of  our  Lord  1860,  at  the 
precinct  of  Norwood,  in  the  county  of  Middlesex,  un- 
lawfully and  wilfully  did  do  a  certain  thing,  that  b  to 
say,  unlawfully  and  wilfully  did  then  and  there  put 
and  place  a  certain  truck,  called  a  trolly,  upon  and 
across  a  certain  rulway,  there  called  the  Great  Westexn 
and  Brentford  Railway,  in  such  a  manner  as  to  obstruct 
a  certain  engine,  to  wit,  a  locomotive  steam-engine, 
then  and  there  uidng  the  said  railway,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

Second  count. — ^And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  John 
Bradford,  James  Bradford,  John  Butler,  Henry  Dur- 
ban, Georoe  Dimart,  Joseph  Dhnart,  and  Frederick 
Cleaver,  aSerwards,  to  wit,  on  the  same  day  and  in  the 
year  aforesaid,  at  the  precinct  aforesaid,  in  the  county 
aforesaid,  unlawfully  and  wilfully  did  do  a  certain 
thing,  that  is  to  say,  unlawfully  and  wilfully  did  then 
and  there  put  and  place  a  certain  truck,  called  a  trolly, 
upon  and  across  the  said  railway,  called  the  Great 
Western  and  Brentford  Railway,  in  such  manner  as  to 
obstruct  a  certain  carriage,  to  wit,  a  railway  carriage, 
then  and  there  umng  the  said  railway,  against  the 
form  of  the  statute  in  such  case  made  and  provided. 

Third  count.— And  the  jurors  aforesaid,  upon  their 
oath,  do  further  present,  that  the  said  John  Bradfoid, 
James  Bradford,  John  Butler,  Henry  Durban,  George 
Dimart,  Joseph  Dimart,  and  F^erick  Cleaver,  on  the 
said  8th  day  of  April,  in  the  year  of  our  Lord  I860, 
at  the  precinct  aforesaid,  in  the  county  aforesaid,  un- 
lawfully and  wilfully  did  do  a  certain  thing,  that  is  to 
say,  unlawfully  and  wilfully  did  then  and  there  put  and 
plaee  a  certain  truck,  called  a  trolly,  upon  and  across 
the  said  railway,  called  the  Great  Western  and  Brent- 
ford Railway,  in  such  manner  as  to  endanger  the 
safety  of  persons  conveyed  in  the  said  carriage  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

Fourth  coimt — ^And  the  jurors  aforesaid,  upon  their 
oath,  do  further  present,  that  the  said  John  Bradford, 
James  Bradford,  John  Butler,  Henry  Durban,  George 
Dimart,  Joseph  Dimart,  and  Frederick  Cleaver,  after- 
wards, to  wit,  on  the  same  day  and  in  the  year  afore- 
said, at  the  precinct  aforesaid,  in  the  county  aforesaid, 
unlawfully  and  wilfully  did  do  a  certain  thing,  that  is 
to  say,  unlawfully  and  wilfully  did  then  and  there 
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pot  and  pUoe  a  certain  track,  called  a  trolly,  upon  and 
aoosi  the  aaid  laflwaj,  called  the  Great  Western  and 
Bnntford  Railway,  in  such  manner  as  to  endanger  the 
safety  of  persons  oonveyed  upon  the  said  railway, 
against  tfas  form  of  the  statute  in  such  case  made  axid 
pravided. 

The  prisoners  sereraDy  pleaded  guilty,  and  judgment 
was  rented  until  the  decision  of  the  (Jonrt  of  Criminal 
Appeal  was  obtained  upon  the  case  hereinafter  stated. , 

JnoL  Bradford,  Josh.  Dimart  and  Fredk.  Cleaver 
were  coomiitted  to  the  House  of  Correction  for  the 
ooonty  of  Middlesex,  and  the  other  prisoners  were  dis- 
charged on  recognisance  of  bail  to  appear  and  receive 
judgment  at  a  future  seasons. 

The  indictment  was  iramed  on  the  3  &  4  Vict 
a  97,  by  the  13th  section  of  which  it  is  enacted, 
"That  every  person  wha  shall  wilfully  do  or  cause  to 
be  done  anything  in  such  manner  as  to  obstruct  any 
engine  or  carriage  using  any  railway,  or  to  endanger 
tiie  safety  of  persons  conveyed  in  or  upon  the  same,  or 
shall  aid  or  assist  therein,  shall  be  guilty  of  a  mis- 


By  the  21st  section  of  the  same  Act,  it  is  enacted, 
**  That  whenever  the  word  *  railway '  is  used  in  this 
Act,  it  shall  be  construed  to  extend  to  all  railways 
oooatructed  under  the  powers  of  any  Act  of  Pailia- 
nent,  and  intended  for  the  conveyance  of  passengers 
is  or  upon  carriages  drawn  or  impelled  by  the  power 
of  steam,  or  by  any  other  mechanical  power. 

The  railway  in  question  was  constructed  under  an 
Act  of  Parliament,  and  was  intended  for  the  convey- 
aofie  of  passengers  in  carriages  drawn  by  the  power  of 
rteam,  but  at  the  time  of  the  committing  the  alleged 
offiBoce  the  conveyance  of  passengers  for  hire  had  not 
eommenoed,  and  the  tra£Sc  was  confined  to  the  car- 
riage of  materials  and  of  workmen  who  were  from 
time  to  time  conveyed  upon  the  railway  by  carriages 
drawn  by  the  power  of  steam. 

A  railway  truck  was  placed  by  the  prisoners  across 
the  railway,  and  was  so  placed  as  to  obstruct  the  pas- 
of  any  carriage,  and  to  endanger  the  safety  of 
conveyed  tiierein,   but  its  position  was  dis- 
and  the  truck  removed  before  anv  collision 


It  was  objected  that  upon  these  facts  the  case  was 
not  within  tLe  statute,  because,  first,  the  railway  was 
not  used  for  the  oonveyanoe  of  passengers  for  hire ;  and 
woondly,  because  no  actual  obstruction  took  place. 

I  overruled  both  objections,  and  I  have  now  to  sub- 
mit to  the  justices  of  either  bench  and  barons  of 
Exchequer  whether  1  was  right  in  so  doing. 

W.  H.  Bodkin,  Assistant  Judge. 

B&ion  for  the  prisoners.  —  There  was  no  offence 

cooEUiiiited  within  the  meaning  of  the  3  &  4  Vict.  c.  97, 

whidi  expressly  states  that  the  railway  must  be  one 

intended  for  the  oonveyanoe  of  passengers.     In  the 

prasent    case  the  railway  at  the  time  of  the  oom- 

mission  of  the  alleged  oflfence  was  not  used  for  the 

conveyance  of  passengers.    This  statute  was  passed  for 

the  protection  of  the  public,  and  the  provisions  were  sll 

aimed  at  the  prevention  of  accidents  to  the  public,  and 

fiv  this  simple  reason,  because  the  Legislature  could 

noi  eootrol  a  railway  not  yet  made.    Until  the  raOway 

was  completed  and  opened,  the  works  remained  a  mere 

private  enterprise,  and  private  property  as  much  as  if 

they  were  in  a  private  garden.      The  only   words 

which   ooold  bring  the    case  within    the   Act    are 

to  be  found  in   the  interpretation  clause,   that  the 

woid  **  railway  "  is  to  mean  a  railway  intended  for  the 

eonveyance  of  passengers.     But  the  word  "  intended  " 

docs  not  necessarily  mean  tn/uturo,  but  merely  means 

intended    at    the  time  when    the    railway   is    con- 

stmeted  and  finished ;  and  this  view  is  consistent  with 

the  preamble:  (Dwarris  on  Stat  705.)    If  the  word 

**  intended  "  meant  m  yvfuro  from  the  date  of  the  first 


might  be  held  that  after  the  first  sod  was  turned,  and 
though  no  line  was  yet  laid  down,  this  stringent  penal 
statute  would  apply  to  every  obstruction  put  upon  the 
line.     [CocKBUBN,  CJ. — Suppose  a  raOway  finally 
completed,  and  not  opened,,  but  ready  to  bo  opened, 
and  that  a  trial  trip  was  taken,  and  some  one  wilfully 
put  some  obstmctbn  on  the  Une,  would  that  be  within 
the  statute  ?]     That  would  be  nearer  than  this  case, 
but  it  would  not  be  within  the  statute.      [Cromfton, 
J. — If  the  works  had  only  been  partly  laid  down,  it 
might  not  be  within  the  statute,  which  speaks  of  it  as 
a  railway.]     In  this  case  it  was  not  a  complete  rail- 
way.    It  could  not  be  opened,  for  the  Government 
inspector  had  to  examine  it  previously.     [Bramwell, 
B. — Suppose  there  had  been  a  goods  train  only,  and 
an  obstruction  had  been  put.     Would  that  be  within 
the  Act?]     I  think  not.      That  however  assumes  that 
there  is  a  complete  railway  opened  and  used.     Here 
there  were  no  passengers  to  be  endangered,  and  no  rail- 
way opened.      [Cockburk,  C.J. — Still  there  was  one 
carriage  and  engine  upon  the  line.     It  has  been  con- 
structed and  is  intended  to  be  used,    though    not 
actoally  opened.     This    is  within    the    mischief   of 
the  Act.]  This  is  a  highly  penal  statute,  and  the  court 
will  not  give  a  construction  to  the  word  "intended" 
which  would  bring  within  the  Act  all  those  who  put 
anything  on  the  line  after  the  fint  sod  had  been  taken 
up.     There  is  another  objection :    there  must  be  an 
actual  obstruction — that  is,  some  train  or  engine  must 
be  actually  obstructed.   [Martin,  B. — ^You  say  that  if 
a  person  put  a  stone  or  piece  of  iron  on  a  line  of  rail- 
way, it  is  no  offence  within  the  Act,  unless  and  until 
some  engine  is  actually  obstructed.     Crompton,  J, — 
The  statute  says — '*  Shall  wilful  ly  do  or  cause  to  be  done 
anything  in  such  manner  as  to  obstruct."    Does  not  that 
mean  if  the  obstruction  is  put  in  such  a  place  and 
such  a  manner  that  any  engine  coming  along  may  be -ob- 
structed?]     That  is  not  the  plain  meaning  of  the 
words.     It  would  be  a  question  for  the  jury  whether 
the  thing  put  did  endanger  the  safety  of  passengers. 
The  Act  merely  means  where  the  person  shall  actually 
obstruct  an  engine.      [Bramweli^  B. — Suppose  the 
Act  provided  against  throwing  things  out  of  a  window 
in  such  a  manner  as  to    endanger  the  passengers. 
Would  not  the  act  of  throwing  out  of  the  window  in 
snch  a  manner  be  an  offence^  though  no  passenger  was 
actually  hurt  ?]     I  think  not.     Again,  there  were  no 
passengers  in  the  sense  of  the  statute.     They  were 
merely  workmen  carried  along  the  lino  for  the  private 
convenience  of  the  railway  contractor.     They  were  not 
passengers  or  persons  conveyed  for  hire.     [Cogkburn, 
C.J. — Surely,  the  workmen  are  "  persons  conveyed."] 


The  meaning  of  those  words  seems  to  be  "  passengers 
for  hire."  It  could  not  be  said,  where  there  is  a  train 
of  goods  and  nobody  but  the  guard  or  driver  is  with  it 
and  there  is  an  obstruction,  that  that  would  be  within 
the  Act  [CocKBURN,  C.J. — If  there  are  a  guard 
and  stoker  only  on  the  train,  would  they  not  be  pas- 
sengers within  the  statute  ?  They  are  **  persons  con- 
veyed."] 

CocKBURN,  C.J. — I  am  *of  opinion  that  there  is 
really  no  difficulty  in  this  case.     We  must  a^tsume  as  a 
fact  that  the  railway  was  completed,  and  all  that  was 
required  to  be  done  was  to  open  it  for  the  public  traffic 
In  the  mean  time,  and  before  this  final  stage,  the  work- 
men were  occasionally  oonv^ed  to  and  from  particular 
spots  of  the  line  where  their  presence  was  necessary  in 
order  to  complete  it  and  make  all  ready  for  the  purpose 
of  the  line  b^ng  thrown  open.  The  question  is,  whether 
persons  who  placed  obstructions  on  the  line  under  these 
circumstances  committed  an  offence  within  the  1 5th 
section  of  the  3  &  4  Vict,  c  97  ?    It  appears  the  par- 
ties were  mere  boys,  and  it  might  be  a  question  whether 
it  was  worth  while  to  prosecute  them ;  still  the  pro- 
secution was  instituted,  and  we  are  to  ti^e  the  facts  t» 


ftap,  tiien  it  would  lead  to  absurd  consequences,  for  it  |  they  an  stated.    The  prisoners  did  put  an  obstruction 
[Mao.  Gas.]  T 
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on  the  line,  and  they  pot  it  in  suoh  a  position  as  to  en- 
danger the  safety  of  the  persons  oonveyed.  I  am  of 
opuiion  that  sach  a  case  comes  within  both  branches  of 
the  altematisre  stated  in  the  section.  There  was  an 
ohstmction  pnt  on  the  line,  and  it  was  pnt  so  as  to  en- 
danger the  safety  of  the  persons  conveyed.  It  was 
contended  by  the  oonnsel  for  the  prisoner  tiiat  there  can 
be  no  obstruction  nntil  some  train  be  actnally  ob- 
strncted;  but  sach  a  construction  cannot  be  maintained. 
The  object  of  the  Legishitnre  was  obvionsly  to  prevent 
any  disaster  to  those  nsing  the  rsllway,  and  to  punish 
those  who  pnt  obstructions  in  such  manner  as  was  likely 
to  cause  such  disaster.  This  case  vt^  therefore,  within 
the  intention  of  the  statute,  and,  though  in  the  ordinary 
course  of  things  it  would  generally  be  after  the  railway 
was  fully  opened  that  the  public  required  to  be  pro- 
tected, yet  an  obstruction  put  before  that  time  is  within 
the  mischief  as  well  as  the  words  of  the  statute.  The 
ooniiction  will  therefore  be  affirmed. 

Habtiv,  B.,   Cromptoh  and  Willbs,   JJ.    and 
Bramwxll,  B.  concurred.         CotwicHon  e^Srmed. 


BAIL  C0T7BT. 

Beported  by  T.  W.  Sauhdkrs,  Esq.,  Barrlstar-at-Law. 

Monday^  June  11. 

(Before  Hill,  J.) 

Bbg  v.  Shaw  (Poor  Law  Auditor). 

PocT'law^Unitme  formed  under  GUberCe  Ad — ^23 
Geo,  3,  &  83 — One  union  tiqjporUng  in  Ut  vorh- 
kouee  the  poor  of  another  union. 

One  union  of  parishes  formed  under  the  22  Geo,  3, 
c.  83  (^GitterCs  Act"),  cannot  unite  with  another  such 
union,  so  thai  there  shall  be  a  joint  ooeupaikm  qfone 
poorhouss  for  the  painters  of  two  unions. 

The  union  of  A,  was  formed  under  the  above  Act,  and 
the  union  qf  B,  was  qfterwards  sunOarlff  formed. 
The  latter  union  not  having  anjf  poorhouse,  arranged 
with  union  A.  that  its  paupers  lAouU  be  received 
into  the  workhouse  of  union  A.,  and  the  charges  and 
expenses  of  maintenance  be  paid  by  union  B,  The 
workhouse  was  enlarged  to  cfford  this  additional 
accommodation,  and  union  B,  was  charged  with  the 
interest  tipon  the  money  borrowed.  The  alitor  of 
the  district,  in  auditing  the  accounts  of  one  of  the 
townships  in  union  B.,  disallowed  certain  items  as 
paid  to  the  treasurer  of  union  A,,  on  account  of  the 
paupers  of  the  said  parish  and  the  btfore^meniioned 
debt: 

Held,  that  he  wets  right  m  his  disallowance,  for  that  the 
arrangement  between  the  two  unions  was  unlaw- 

M 

In  this  case  a  rule  bad  on  a  former  day  been  obtained 
by  Haule,  calling  upon  William  Shaw,  Esq.,  theaoditor 
of  the  West  Yorkshire  audit  district,  to  show  cause 
why  a  certiorari  should  not  issne,  to  remove  into  this 
court  the  certificate  of  disallowanoe  made  by  him  on  the 
10th  Nov.  1859,  of  the  sum  of  12iL  7s.  (ki  in  the 
accounts  of  the  overseers  of  the  township  of  Horsforth, 
in  the  West  Biding  of  Yorkshire. 

The  township  of  Horsforth  was  one  of  three  town- 
ships of  Horsforth,  Silsden  and  Bigton,  which  in  the 
year  1826  were  duly  formed  into  a  union,  caUed  the 
Horsforth  Incorporation,  under  Gilbert's  Act,  the  22 
Oeo.  3,  c.  83.  Previously  to  this,  in  the  year  1819, 
thirty-one  townships  were  formed  into  a  similar  union, 
called  the  Carlton  Incorporation.  Horsforth  Union  not 
having  any  poorhouae,  it  was  arranged  that  its  paupers 
should  be  sent  to,  and  maintained  in,  Carlton  poor- 
house,  and  the  same  being  enlarged  to  afford  the  in- 
cresseii  aoconmiodationy  Bbrsforth  wss  charged  with 
the  interest  upon  money  borrowed  for  the  purpose. 
The  charges  due  from  Horsforth  to  Carlton  were  periodi- 
cally psid  to  the  treasurer  of  the  Carlton  incorporation. 
The  auditor,  in  auditing  the  accounts  of  the  township 


of  Horsforth,  disallowed  items  amounting  to  IS/.  7s.  M. 
in  respect  of  payments  made  by  the  oveneers  to  the 
treasurer  of  the  Carlton  incorporation  in  respect  of  the 
interest  so  as  aforesaid  due  upon  the  debt,  and  for  the 
maintenance  of  the  paupers  of  Horsforth  in  such  work- 
house, and  also  in  respect  of  certain  of  their  lunatioB 
sent  to  Wakefield  Asylxmi  from  such  pooiliOQse,  the 
cost  of  whom  was  in  the  first  instance  charged  to  the 
treasurer  of  the  Carlton  incorporation. 

Bliss,  Q.C.  and  TomUnson  showed  cause. 

Pickering,  Q.C.  and  Maule  contra. 

The  facts  {md  arguments  sufficiently  appear  in  the 
following  judgment. 

Hill,  J. — This  is  a  rule  calling  upon  the  poor-law 
auditor  to  show  cause  why  a  writ  of  certiorari  shoiild 
not  issue  to  remove  into  this  court  his  certificate  of 
disallowance  of  certain  items  id  the  overseers*  aoeonnts; 
and  I  am  of  opinion  that  the  role  should  be  dischar^ged. 
According  to  the  facts  of  the  case,  it  appears  that  in 
1819  a  union  was  formed  under  Gilbert's  Act,  the  9S 
Geo.  3,  c.  83,  of  thirty-one  townships  ;  that  another 
similar  union  of  six  townships  was  formed  in  1824,  and 
a  third  union  was  formed  in  1826,  called  the  Horsforth 
Union.     Now,  it  seems  that  neither  of  the  two  latter 
unions  had  any  poorhouse,  and  that  eadi  used  the 
poorhouse  belonging  to  Carlton  Union.  The  H(»rsfbrtii 
Union  had  agreed  in  some  way  or  other,  the  ezaet 
manner   being     kept    back,    to    pay    a    sum     of 
money  in  enlarging  the  Carlton  workhouse  so  as  to 
obtain  increased  accommodation,    and  down  to   the 
present  year  they  acted  as  though  they  were  a  pert  of 
the  Carlton  Union,  and  as  though  the  workhouse  had 
been  that  of  the  three  incorporations.     The   sum  of 
12L  Is,   fid  consists  of  three  classes  of  payments. 
First, charges  of  the  poorhouse;  secondly,  proportion 
of   arreirs    of   the   debt ;     thhdly,     sums    paid   to 
the    Wakefield  Asylum    in   respect  of  lunatic  pam- 
pers belonging  to  Horsforth  township,  all  of  which 
the     auditor    disallowed,   on    the  ground    that    the 
said  township  is  not  included  in  the  agreement  of  in- 
corporation of  the  Carlton  Union  in  1819,  and  is  aoi 
a  part  of  the  Carlton  incorporation.      I  think  the 
auditor  was  right  in  making  this  disallowance,  and  that 
there  was  no  power  in  Horsforth  to  unite  with  Gariton. 
If  Horsforth  desued  to  have  a  workhouse,  power  is  given 
to  them  for  the  purpose  by  Gilbert's  Act ;  but  there  is  no 
power  to  join  with  Carlton  for  such  a  purpose.     The 
case  is  not  like  that  where  a  workhouse  of  a  union  baa 
more  space  than  it  occupies,  and  another  union  rents 
such  space  for  its  paupers,  for  here  all  the  machmeiy 
and  the  msnagement  belong  entirely  to  Carlton  Union, 
and  the  Horsforth  union  has  been  admitted  as  though 
they  were  a  portion  of  the  Carlton  Union,  and  the  pay- 
ments to  the  treasurer  have  been  as  treasurer  of  the 
Carlton  Union,  and  not  as  treasurer  of   the  Hors- 
forth Union.      It  is  the  same  as  regards  the  debt 
and  the  lunatics  who  were  sent  to  Wakefield  Asyhun,  in 
which  case  it  is  the  Osrlton  treasurer  who  is  charged 
in  the  first  instance.  lamof  opinion  that  all  this  is  ifle- 
gal,  and  could  not  be  lawfully  done ;  it  is  not  sanctioned 
by  the  Act  ef  Parliament,  and  the  charges  were  pro- 
perly disallowed.     I  have  been  asked,  what  is  to  be 
done  ?      My  answer  is,  that  Horsforth  Union  most 
comply  with  the  Act  of  Psrhament.     They  cannot 
make  a  new  Act.     I  cannot  assist  them  in  their  difli- 
culties,  and  they  must  therefore  take  the  consequences 
on  themselves.  Rule 


Bbo.  v.  Thb  Jviriges  of  *Leigebibb8Hibb, 

ex  parte  Gbobob  Comftoh. 

Chfurch^rat^— Summons  for  nonpayment  -Bond^de 

objection — 53  Geo,  3,  e.  127,  s,  7. 

ff  iipoa  an  appiioaHon  to  justices  for  a  warrant  to 

levy  the  amount  of  a  dburch-rate,  the  d^/hndant 

makesitappear  that  he  bond  file  ditputes  the  vaUdi^ 

of  the  rate,  though  he  does  not  in  eaopress  terms  o^ 


MA6I8TRA.TES'  GASES. 


139 


Bail] 


RsQ.  V.  Smith. 


[B 


JKi  te  <<0«r  jmiadUHAon^  (kejmtkn  augJU  to  forbear 

Ib  tins  cne  a  rale  had  been  obtained  calling  upon 
the  iter.  J.  M.  Eohalas  and  Thooias  Mowbray,  Esq., 
two  joitioes  of  Leioeetenhiie,  and  Geozge  Com^n,  to 
iktm  tmaee  wfaj  the  said  jnatioes  ahonld  not  isme  thdr 
wanaat  to  levj  by  distrMs  and  sale  of  the  goods  of  the 
srnd  George  Gompton,  the  sum  of  fburpence  bong  the 
m  laCed  and  assesaed  upon  him  in  the  chnrohirar- 
dsn's  lato  faw  the  pariah  of  Swepstone,  in  the  said 
mn/tj,  and  also  the  smn  of  12f.  6d  for  costs. 

It  appeared  that  Mr.  Compton  was  snmmoned  for  the 
aoDpayment  of  a  drarch-rato,  and  he  objected  to  pi^ 
CB  the  ground  that  the  rate  was  ezoessiTe,  and  that  the 
qfenecrs  ongltt  to  have  made  an  applieation  to  the 
pmbiooera  for  vuhintaiy  contributions,  as  had  been 
agreed  upon  at  a  former  vestry.  The  aifidavits  were 
etaflietang,  as  to  whether  any  formal  objection  was 
tsken  to  the  jurisdiction  of  the  justices ;  but  it  ap- 
pwred  that  the  defendant's  attorney  told  the  justices 
that  if  they  made  an  order  they  would  expose  them> 
sfltfes  to  legal  proceedingB. 

By  the  53  Geo.  3,  c.  127,  s.  7,  after  giving  justices 
power  to  enforce  church-rates  nnder  a  certain  amount, 
itis provided  '"That  if  the  vafidity  of  such  rate,  or 
the  lubility  of  the  peraon  firom  whom  it  is  demanded 
to  pay  the  same,  be  disputed,  and  the  party  disputing 
the  same  give  notice  thereof  to  the  justices,  the  justices 
thsll  forbear  ^ving  judgment  thereupon." 

WSi*  now  showed  cause  against  the  rule,  on  the 
ground  that  it  sufficiently  appmred  that  Mr.  Compton 
Atputed  the  validity  of  the  rate :  {Hsg.  v.  MilttroUf 
5  M.  &  S.  d48  ;  Dale  v.  PoUard,  10  Q.  B.  504.) 

Ayet,  Serjt.  and  Manfy  Smitk,  in  support  of  the 
nle,  argued  tiiat  the  defendant  had  no  right  to  lead 
the  justices  on  to  hear  the  case,  take  the  chance  of  a 
decision  in  his  favour,  and  then  turn  round  and  deny 
their  jurisdiction:  {Regy,  T%e  Juttieee  of  Salopf  39 
L  J.  39,  M.  C. ;  lieg.  v.  CoUing,  17  Q.  B.  816.) 

M,  H,  Palwur  appeared  for  the  justices. 

Hill,  J. — I  am  of  opinion  that  this  rule  should  be 
£schsi]gBJ.  This  case  is  distinguishable  from  Reg,  v.  The 
JmHeee  of  JSalop.  In  that  case  an  order  had  been 
nade,  and  an  application  was  made  for  a  certiorari  to 
Wag  it  up  that  it  might  be  quashed,  with  the  view  of 
Waging  an  action  against  the  justices.  The  power  to 
gpMit  a  cerUaroii  is  always  in  the  discretion  of  the 
eevt,  and  this  court  will  not  grant  it  where  the  party 
has  assented  to  the  act  which  he  dpaires  to  be  quashed, 
and  there  the  court  thought  that  he  had  invited  the 
jMtiees  to  make  the  order,  and  they  would-  not  allow 
hfaa  to  turn  itmnd  and  seek  to  quash  such  order.  But 
this  eMe  is  different.  Now,  aoeording  to  the  rule  laid 
dovn  in  Beg.  v.  CoUing,  my  brother  Grompton 
mftf  IB  his  judgment,  "Before  we  make  the 
nle  aheeinte  ws  must  see  reasonable  gronnd  to 
bdisve  thai  the  act  we  call  upon  the  justices  to  do  will 
hv  lawftiL**  I  must  de  the  same  thing  here.  Now  the 
ipplmtion  to  the  justices  was  to  enforce  a  church  rate, 
end  the  Btatnto  enacto '*  that  if  the  validity  of  Bueh  rate, 
erths  liability  of  the  person  from  whom  it  is  demanded 
Id  p«y  the  same  be  disputed,  and  the  party  disputing 
tiM  same  give  notke  thereof  to  the  justices,  the  justices 
riistt  forbear  giving  judgment  thereupon.**  Now,  was 
thevabtity  of  this  rate  bonSfde  disputed,  and  had  the 
jnrtSoM  ostiee  of  that  foet?  If  so,  they  ongfht  to  have 
teboMe.  How  upon  the  affidavits  it  is  said  that  no 
notice  was  g)v«in  to  the  justices'.  The  affldavite  in 
shoving  caue  distfaietly  show  that,  although  in  the 
tnt  iastaaoe  the  validity  of  the  nto  was  not  dt^mted, 
fBt  the  crasB-examinatkm  shows  tliat  it  was,  and  the 
BNMiwy,  in  addnssiiig  the  justices,  urged  that  the  rate 
«■»  iftvaKd,  and  he  stated  that  any  attempt  to  enforce 
it  iwlA  subject  then  to  legal  prooeedingB.  The  con- 
<Ms»  I  come  to  is,  that  the  validly  cl  the  rate  was 
Ana  Jlie  dispoted;  «ttd  tiMl  notice  Wfts  given  to  the 


justices.  If  so,  it  is  directly  within  the  statute,  and  in<- 
asmuch  as  mere  acquiescence  will  not  give  jurisdiction, 
the  rule  must  be  discharged.  JKiSs  dieckarged. 

Tueedag^  Jmne  12. 

Rbo.  v.  SmTB. 

Agpeal-^Coets—Order  tpoto  n^ormatU  for  the  ooets 

though  not  a  party — 13  (f-  14  Vict,  c.  49,  s.  5. 
Bg  the  12  ^  13  Vict.  o.  45,  s.  5,  ihe  quarter  seseioru 
mag  J  vpon  an  appeal,  order  and  Srect  the  party 
or  partiee  agcdntt  whom  the  seme  thaU  be  decided 
to  pay  to  the  other  parig  or  partke  swsh  coeta  and 
ohargee  ae  mag  to  eueh  court  e^pear  juet  and 
reaeotwbie: 
Heldj  that,  mtder  this  provition,  the  eeseions  i^Mm 
quashing  a  ooiwietion  mag  order  the  informant  to 
pag  the  eostOj  notunthttandatg  he  ie  not  nomine^ 
a  party  to  the  c^ppeal;  the  nominai  parties  being  the 
contficting  Justices. 

On  a  former  day  in  this  term  T.  C.  Foiter  obtained 
a  rule  calling  upon  William  Smith,  Esq.,  one  of 
the  justices  for  the  borough  of  Sheffield,  to  show  cause 
why  a  writ  of  mandamus  should  not  issue,  command- 
ing him  to  issue  a  warrant  of  distress,  pursuant  to  tlM 
1 1  &  12  Vict.  c.  43,  to  levy  upon  the  goods  and  chat- 
tels of  James  Ellis  the  sum  of  30£.  19«.,  the  amowit 
of  coeto  and  chaiges,  by  an  order  made  at  the  general 
quarter  sessions  of  the  peace,  holden  at  Pontefiraet,  for 
the  West  Biding  of  Yorkshire,  upon  the  2nd  April  last, 
npon  the  ap]Mal  of  Henry  Whittington  against  a 
conviction,  ordered  to  be  paid  by  the  said  James  Ellis 
to  the  clerk  of  the  peace  for  the  said  riding,  to  be  by 
him  paid  over  to  the  said  Henry  Whittington. 

It  appeared  that  on  the  27th  Jan.  last  the  said 
Henry  Whittington  was  summoned  before  certain  jus- 
tices of  Sheffield,  to  answer  a  complaint  laid  by  the 
said  James  Ellis,  asristant  overseer  of  the  poor  for  the 
township  of  Sheffield,  for  wilfully  recusing  and  neg^ 
lecting  to  support  his  wife,  whereby  she  became 
chargeable  to  the  said  township,  upon  which  occasion 
the  complaint  was  dismissed.  That  on  the  5th  March 
following  another  information  upon  the  same  chaige 
was  again  laid  by  the  same  party,  and  was  again  heard 
before  other  justices,  when  he  was  convicted  as  an 
idle  and  disorderiy  person  tmder  the  Vagrant  Act,  5 
Geo.  4,  c.  83,  s.  3,  and  ordered  to  be  conmiitted  to  the 
Wakefield  House  of  Correction  for  one  month  with  hard 
labour.  That  he  thereupon  gave  the  convicting  jus- 
tices notice  of  appeal  for  the  next  quarter  sessions,  at 
which  his  appeal  accordingly  came  on,  and  that  the 
said  James  Ellis  also  attended  and  gave  evidence,  and 
admitted  that  he  was  the  informant  against  the  said 
Henry  MThittiogton.  Hiat  the  sessions  quashed  the 
conviction,  and  by  their  order  directed  ^^  that  James 
Ellis,  the  assistant  overseer  of  the  poor  of  the  said 
township  of  Sheffield,  the  complainant  before  the  smd 
justices  and  the  real  respondent  in  the  said  appeal,  do 
on  notice  of  this  order  within  one  week  pay  or  cause  to 
be  paid  unto  Charles  Heneage  Elsley,  the  derk  of  the 

r3  of  the  said  court,  the  sum  of  30/.  19f.,  to 
by  him  the  said  Charles  Heneage  Elriey 
paid  over  unto  the  sud  Henry  Whittington,  the 
appellant,  the  party  entitled  to  the  same,  for  his 
eoeto  and  charges  in  attending  at  this  sessions  to 
appeal  against  the  said  conviction.**  This  order  having 
been  (Obeyed  by  the  said  James  Ellis,  an  applieation 
was  made  to  a  jnstioe  of  Sheffield  for  a  warrant  to 
Miforoe  the  said  order  for  costa.  This  applieation  was 
adjourned,  and  upon  a  subsequent  oceamon  another 
applicstion  was  made  to  Mr.  WiUiam  Smith  (the 
present  defendant),  who  ultimately,  upon  being  indem- 
nified by  the  attorney  for  the  said  Jsmes  Ellis,  dedined 
to  issue  his  wsrrant  imleas  commanded  to  do  so  by 
this  court  It  forther  appeared  that  the  said  Janes 
Elfis  had  been  bound  over  by  the  convicting  justices  to 
I  appear  at  the  quarter  sesiions  to  give  evidence  in  sup- 
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port  of  the  conviction,  and  that  no  notice  of  appeal 
was  given  to  him. 

By  the  5  Geo.  4,  c  83,  s.  14  (Vagrant  Act),  a  power 
of  appeal  is  given  against  a  conviction,  the  appellant 
"  giving  to  the  justice  or  justices  of  the  peace  whose 
act  or  determination  shall  be  appealed  against,  notice 
in  writing  of  snch  appeal,  and  of  the  grounds  thereof, 
within  seven  days,'*  &c 

By  the  12  &  IS  Vict.  c.  45,  s.  5,  it  is  enacted  that 
"  upon  any  appeal  to  any  conit  of  general  or  quarter 
sessions  of  the  peace,  the  court  before  whom  the  same 
shall  be  brought  may,  if  it  think  fit,  order  and  direct 
the  party  or  parties  against  whom  the  same  shall  be 
decided,  to  pay  to  the  other  party  or  parties  such  costs 
and  charges  as  may  to  such  court  appear  just  and 
reasonable,  such  costs  to  be  recoverable  in  the  manner 
provided  for  the  recovery  of  costs  upon  an  appeal 
against  an  order  or  conviction  by  an  Act  passed  "  in  the 

11  &  12  Vict,  c  43. 

By  the  i  1  &  12  Vict.  c.  43,  s.  27,  it  is  enacted  that 
"  if  upon  any  such  appeal  the  court  of  quarter  ses- 
nons  shall  order  either  party  to  pay  costs,  such  order 
shall  direct  such  costs  to  be  paid  to  the  clerk  of  the 
peace  of  such  court,  to  be  by  him  paid  over  to  the 
party  entitled  to  the  same,  and  shall  state  within  what 
time  such  costs  shall  be  paid  f  and  if  the  same  shall 
not  be  pud  within  such  time,  then  upon  application 
to  a  justice  he  may  enforce  payment  by  a  warrant  of 
distress. 

EUts^  Q.C.  and  Mauk  now  showed  cause  against 
the  rule,  and  contended  that  the  quarter  sessions  had 
no  jurisdiction  to  make  any  order  for  the  costs  against 
Ellis,  who  was  not  a  party  to  the  appeal,  no  notice  of 
appeal  having  been  given  to  him,  and  his  name  in  no 
way  appearing  as  a  respondent ;  that  the  statute  of  the 

12  &  13  Vict  c.  45,  only  applies  to  the  parties  in  the 
position  of  either  appellant  or  respondents,  and  not  to 
a  stranger,  however  much  he  may  be  interested  in  the 
result. 

T.  C.  Fo$ter^  in  support  of  the  rule,  ai^ed  that  the 
order  upon  James  Ellis  was  g'^od,  for  that  he  was  the 
party  really  interested  in  resisting  the  appeal,  the  in- 
formation In  the  court  below  having  been  laid  by  him, 
the  convicting  justices  having  no  interest  whatever  in 
the  result,  and  that  the  words  of  the  Act  of  Parliament 
were  suffident  to  include  him  :  (  Venablei  v.  Hanhnan, 
28  L.  J.  33,  M.C.). 

Hill,  J. — This  is  a  rule  for  a  mandanuu  to  a  jus- 
tloe,  commanding  him  to  issue  his  warrant  of  distress 
to  levy  on  the  goods  of  James  Ellis  the  sum  of 
30^  19«.,  the  costs  of  an  appeal  against  a  conviction, 
and  the  question  is  this,  whether  the  court  had  or  had 
not  power  to  award  costs  to  be  paid  by  Ellis.  That 
depends  on  the  construction  of  the  5th  section  of  the 
12  &  13  Vict  c  45.  [His  Lordship  read  the  section.] 
Now  it  is  argued  in  support  of  the  rule  that  the  words 
"  party  or  parties  "  bear  the  same  meaning  as  respon- 
dent or  respondents.  It  appears  in  this  case  that  a 
complaint  and  information  were  laid  by  Ellis  before 
justices  at  Sheffield,  chargmg  Whittington  with 
an  act  of  vagrancy,  and  upon  that  he  was  con- 
victed. He  appealed  to  the  seanons,  and  under 
the  Vagrant  Act  he  properly  served  the  jus- 
tices alone.  Ellis,  who  was  the  complainant, 
was  bound  over  to  give  evidence.  The  appeal  was 
entered  as  Whittington  appellant  and  the  justices 
respondents,  but  the  party  who  appeared  and  really 
defended  was  Ellis.  The  merits  of  the  appeal  were 
gone  into,  and  the  court  quashed  the  conviction,  and 
ordered  Ellis  to  pay  the  costs,  and  I  think  properly. 
Iwas  at  first  struck  witii  the  argument  of  Mr.  Bliss, 
because  the  notice  of  appeal  is  directed  to  be  given  to 
the  justices.  But  there  is  an  authority  directly  in 
point,  namely,  Bex  v.  Tha  JutUcet  of  Hanis^  1  B.  & 
Ad.  654,  where  a  party  was  convicted  under  the  Turn- 
pike Act,  which  gives  an  appeal,  first  giving  notice  to 


the  justice  by  whose  act  the  party  is  aggrieved.  Hie 
party  appealed,  and  the  sessions  quashed  the  oom- 
viction,  and  ordered  the  informer  to  pay  the  ooflts,  the 
justice  being  the  formal  party.  The  words  in  that 
case  were,  that  the  justices  should  award  coots  '*  to 
the  party  appealing  or  appealed  against"  The  aigo- 
ment  of  Sir  William  FoUett  was,  that  the  costs  ot^jtA 
to  have  been  awarded  against  the  convicting  justices,  as 
they  were  the  partis  to  the  appeal ;  but  Lord  Tenterdea 
in  lus  judgment  says,  "  The  next  question  is,  whether  the 
justices  had  power  to  charge  the  prosecutor  with  costs  ? 
It  is  true  the  Act  directs  notice  to  be  given  to  the  ja»- 
tices,  not  to  the  party  prosecuting  or  defending.  Bat  it 
would  be  a  great  anomaly  to  cause  a  justice  who  acts 
bond  fide  in  the  discharge  of  his  judicial  du^  to  pay 
costs.  The  question  is,  what  is  the  meaning  of  tiie  words 
'*  the  party  appealing  or  appealed  against?  "  Th$  P^^^y 
appealing  here  is  manifestiy  the  part^  oonvioted  ;  and 
if  that  be  so,  the  informer  is  the  only  person  who  can 
satisfy  the  words  **  party  appealed  against"  He  moat 
therefore  pay  the  costs  if  such  costs  be  adjudged.  Kow 
I  think  that  I  am  not  straining  the  words  of  the  section 
of  the  statute  if  I  give  them  the  same  meaning  as  in 
the  case  I  have  referred  to.  If  this  were  not  so,  it 
would  follow  that  in  all  cases  in  which  notice  of  appeal 
is  given  to  the  justices,  an  exemption  would  be  g^ven 
to  the  real  party,  which  would  be  unjust  to  the  juBttoce. 
I  am  of  opinion,  therefore,  that  the  rale  should  bs 
made  absolute.  Rule  oftsoftrfe. « 


Reported  by  F.  Bailbt,  Esq.,  Banfater-at-Law. 

EBROB  FROM  THS  EXCHEQUER. 

Fride^,  May  11. 

SULLET  O.  The  ATTORmET-GEKSRAL. 

(Before  CkiCKBURN,  C.J.,  and   Willlams,  Gbomf- 

TON,  WiLLBS,  By  LBS  and  Blackburn,  JJ.) 
Income-tax—Some  partners  of  a  firm  retidekt  m 
England  and  others  in  the  United  States — What 
returns  should  he  made — What  mcome'tax  paid, 
A  partnership  firm  consisting  of  seven  members  carried 
on  bitsiness  together  in  copartnership.     One  of  them 
lived  at  Nottingham^  where  therevas  a  counting-honse, 
warehouse^iff^    The  other  six  partners  resided  in  the 
United  Stales  of  A  merica.     The  partner  at  Notting- 
ham  did  aU  the  business  required  bg  the  firm  m 
England^  which  was  to  &ity  goods  and  sh^  them  to 
America  for  sale,  and  where  they  were  ahoays  sold 
Sometimes  goods  were  bought  by  the  firm  m  JLmenba, 
France  and  Germang^  but  aU  goods  boughL,  whether 
in  England  or  elsewhere^  were  sold  onlg  m  America, 
which  was  their  principal  house  or  place  qfbtisiness. 
No  mcnqf  was  ever  received  in  England  eaxtfit 
from  America,     The  partner  residing  in  Englmd 
made  a  return  tqfon  his  oton  aAore  of  the  pirofiLs  of 
the  partnershyif  businesSy  and  paid  the  inoome4ax 
thereon.    An  information  was  filed  bg  the  Attomeg- 
General  for  a  r^um  bg  the  partner  resident  in 
England  of  the  whole  profits  of  the  entire  firm,  and 
that  incom»4ttx  be  paid  thereon : 
Held  (reversing  the  Judgment  qf  the  Court  of  Ex^  tilaC 
the  partner  resident  in  England  wm  not  beimd  to 
make  a  return  of  the  entire  profits  of  the  whole  firm^ 
nor  were  the  other  six  meniers  of  the  firm,  bg  their 
partner  in   England,  or  thems^ves,  liable  to  pag 
income-tax  tqfon  their  portions  of  profit. 
The  defendant  Mr.  Edward  Sulley  is  a  partner  in 
the  firm  of  Messrs.  Lottimer,  Large  and  Co.,  of  Not- 
tingham, and  of  New  York,  in  the   United  States  of 
America,  and  the  proceedings  in  which  the  special  vw- 
dict  now  argued  was  entered  were  oommenoed  against 
him  for  recovery  of  the  penalty  of  50t,  imposed  by 
the  Income-tax  Act  on  persons  who,  being  chaijgeable 
to  that  duty,  neglect  to  make  retain  of  their  profitfi,  in 
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aider  to  obtain  the  opinion  of  the  ooort,  wheihw  or  not 
the  mode  in  which  the  finn  transacted  business  in  this 
eonntr/  is  each  as  renders  it  chargeable  under  the 
Inomne-taz  Act  in  respect  of  profits. 

The  Act  which  grants  the  dutj  now  leTied  imposes 
nder  adiedide  D  the  tax — I.  On  the  profits  accruing 
to  anj  person  residing  in  the  United  Ejngdom  from 
any  tnde  wherever  carried  on.  2.  On  the  profit  ac- 
cnmig  to  any  person,  whether  a  British  subject  or  not, 
and  wheresoever  he  may  reside,  from  any  trade  ezer- 
deed  within  the  United  Kingdom.  3.  On  interest  of 
OMioey,  annuities,  and  other  annual  profits  not  chaxiged 
by  virtue  of  any  other  schedule  of  this  Act. 

The  facts  to  which  these  rules  are  to  be  applied  are 
as  follows: — 

The  firm  of  Messrs.  Lottimer,  Large  and  Go.  oon- 
aists  of  seven  persons,  six  of  whom  reside  at  New 
York,  in  the  United  States  of  America,  and  one  Mr. 
SoUey,  the  defendant,  at  Nottingham. 

The  firm  has  an  establishment  at  Nottingham,  con- 
asting  of  a  counting-house  and  warehouses,  with  the 
name  of  "  Lottimer,  Large  and  Go."  on  the  door.  The 
defendant,  together  with  derks  and  servants  employed 
by  him  on  b^alf  of  the  firm,  occupy  these  premises, 
books  of  account  are  there  kept,  and  the  firm  have  an 
aeooont  with  a  banker  at  Nottingham. 

The  business  of  the  firm  in  England  is  carried  on 
by  the  defendant  and  other  persons  purchasing  goods 
sLNottingham  and  elsewiure,  in  England,  and  shipping 
them  for  exportation.  The  goods  so  purchased  are  in 
seme  cases  sent  direct  by  the  vendors  to  the 
aeareet  port  and  then  shipped;  in  other  instances 
Aey  sre  sent  to  Nottingham,  and  are  there  packed,  and 
afterwards  exported. 

The  goods  purchased  are  in  no  ease  manufactured  or 
lesold  in  England,  nor  is  any  profit  made  by  the  firm 
by  means  of  any  manufacture  or  resale  of  goods  in 
£o^and,  the  profit  on  such  goods  consists  of  the  in- 
cnase  in  price  obtained  by  tide  resale  in  America— a 
hoge  part  of  the  profit  of  the  business  carried  on  by 
tiie  finn  at  New  York  is  obtained  from  goods  purchased 
in  France,  Germany  and  America. 

Remittances  are  made  by  the  firm  from  New  York 
to  defendant,  and  by  him  paid  to  the  bankers  at  Not- 
tingham to  the  credit  of  the  firm,  and  payment  for  the 
go^  purchased  in  England,  and  for  the  cost  of  pack- 
ing, shipping,  &&,  and  for  the  current  expenses  of  the 
bosiness  premises  of  the  firm  at  Nottingham,  and  of 
carrying  on  so  much  of  the  said  business  as  is  carried 
OB  in  England,  is  made  by  means  of  cheques  drawn 
by  defendant  for  and  in  the  name  of  the  firm  on  the 
bankers. 

The  books  kept  at  Nottingham  merely  show  the  pur- 
chases and  warehouse  expenses,  and  the  remittances 
made  from  New  Yoik  to  pay  those  items,  and  no 
»»eys  are  ever  received  in  England  except  from  New 
York. 

The  information  stated  that  defendant,  before  and  at 
the  several  times  hereinafter  mentioned,  was  one  of 
several  persons  carrying  on  Jointly  and  in  copartner- 
ship a  certain  trade  and  business,  to  wit,  of  general 
mochants  and  dealers  in  Great  Britain,  to  wit,  at  the 
Notth  Ward  South,  in  the  county  of  the  town  of  Not- 
trngKam^  to  wlt,  at  Westmiuster,  &c,  to  wit,  under  the 
name,  style  and  firm  of  Lottimer,  Large  and  Go.  And 
that  the  defendant,  before  and  at  ti^e  several  times 
hereinafter  mentioned,  resided  in  the  North  Ward 
fioQth,  in  the  county  of  the  town  of  Nottingham  afore- 
said, to  wit,  at  Westminster,  &c.  And  that  the  other 
persons  so  carrying  on  the  said  trade  and  business,  and 
whose  names  are  unknown,  before  and  at  the  several 
times  hereinafter  mentioned,  resided  in  parts  beyond 
the  seas,  and  not  within  or  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireluid,  to  wit,  at  New 
York,  in  the  United  States  of  America,  to  wit,  at  West- 
niBiter,  &c. 


That  the  said  copartnership  before  and  at  the  several 
times  hereinafter  mentioned  were  chargeable  and  liable 
for  and  in  respect  of  certain  of  the  duties  imposed  by 
certain  Acts  of  Parliament  made  and  passed  A  d.  1 853, 
and  intituled  *^  An  Act  for  granting  to  her  Majesty 
duties  on  profits  arising  from  property,  professions, 
trades  and  offices,**  and  made  and  passed  a.d.  1854, 
for  granting  to  her  Mi^esty  an  increased  rate  of  duty 
on  profits  arising  from  property,  professions,  trades 
and  offices,  and  made  and  passed  a.d.  1855,  for  grant- 
ting  to  her  Migesty  an  increased  rate  of  duty  on  pro- 
fits arising  from  property,  professions,  trades  and 
offices,  to  wit,  for  the  year  ending  on  the  5th  April 
1856,  to  wit,  in  respect  of  certain  profits  and 
gains  arising  to  them  as  such  copartnership  as  afore- 
siud,  to  wit,  according  to  schedule  D  of  the  first-men- 
tioned Act,  the  said  teade  having  been  so  carried  on  in 
manner  aforesaid  for  more  than  three  years  next  be- 
fore, and  ending  on  the  s^d  5th  April  1856.  And 
that  after  the  passing  of  the  said  several  Acts  within 
the  time  directed  by  the  precept  of  the  commissioners 
in  that  behalf,  to  wit,  on  tiie  1st  May  1855,  one 
Thomas  Underwood,  then  being  an  assessor  of  the 
duties  by  the  said  Acts  imposed  in  and  for  the  said 
ward  within  which  the  said  Ed.  Sulley  so  resided  as 
aforessid,  to  wit,  for  the  year  ending  on  the  5th  April 
1856,  did  as  such  ass^^r  leave  at  the  dwelling- 
house  and  place  of  residence  of  the  said  Ed.  Sulley 
within  the  said  ward,  to  wit,  at  Westminster,  &c.,  a 
certain  notice  such  as  by  the  said  Acts  and  the  Acts 
incorporated  therewith  or  referred  to  therein  is  required, 
signed  by  him,  the  said  assessor,  and  requiring  the 
said  Edward  Sulley  to  prepare  and  deliver  to  him,  the 
said  assessor,  or  at  the  office  of  the  commissioners  or 
the  district,  situate  at  King*s-place,  Peter-gate,  in  the 
county  of  the  town  of  Nottingham  aforesaid,  in  manner 
by  the  said  Acts  directed,  such  a  list,  dedaiation  and 
statement  as  he,  the  siud  Edward  Sulley,  was  required 
to  deliver  by  the  sud  Acts  within  a  certain  time  in  the 
said  notice  mentioned  in  that  behalf.  And  although 
he,  the  said  Edward  Sulley,  acourding  to  the  said  Acts, 
was  liable  to  prepare,  make  out  and  deliver,  and  could 
and  might  and  ought  to  have  prepared,  made  out  and 
delivered  to  the  said  assessor,  or  at  the  office  of  the 
said  commissioners,  a  true  and  correct  statement 
such  as  by  the  said  Acts  is  required,  stating,  amongst 
other  things,  the  balance  of  the  profits  and  gains  arising 
to  the  said  copartnership  from  the  said  trade  and  busi- 
ness so  by  them  carried  on  as  aforesaid,  and  in  respect 
of  which  said  balance  of  profits  and  gains  certain  of 
the  duties  by  the  said  Acts  imposed,  to  wit,  for  the  said 
year  ending  on  the  5th  April  1856,  to  wit,  under 
schedule  D  of  the  said  first-mentioned  Act,  were  then 
and  there  chargeable  and  payable  to  her  Majesty.  And 
although  the  time  in  the  said  notice  mentioned  has 
long  since  elapsed,  of  all  wl^ch  said  several  premises 
he,  the  said  Edward  Sulley,  afterwards  and  before  the 
day  of  exhibiting  this  information,  to  wit,  on  the 
Ist  Jan.  1858,  to  wit,  at  Westminster,  &&,  had  due 
notice,  yet  the  said  Edward  Sulley  did  not  nor 
would  prepare,  make  out  and  deliver  to  the  said 
assessor  or  commissioners,  duly  authorised  to  receive 
the  same,  or  to  their  derk  at  their  respective  offices, 
described  in  the  said  notice  and  as  therein  directed,  or 
to  any  other  assessor  appointed  under  or  by  virtue  of 
the  sidd  Acts,  or  either  ti  them,  or  to  any  other  person, 
or  at  any  other  place  whatever,  such  a  statement  as 
aforesaid,  or  any  list,  declaration,  or  statement  whatso- 
ever,  such  as  by  the  said  Acts  in  that  behalf  is  re- 
quired, but  so  to  do,  and  to  obey  the  provisions 
of  the  said  Act  in  that  respect,  he  the  said  Edward 
Sulley  has  at  all  times  hitherto  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse,  contrary  to 
the  said  Acts»  Whereby  and  by  force  of  the  statutes 
in  that  case  made  and  provided,  the  said  Edward  SuUey 
not  having  been  assessed  in  treble  the  duty  at  which 


142 


MAGISTRATES'  CASES. 


Ex.  Gk.] 


SUIXSY  V,  ThB  AtTORNBT-GEBTEBAL. 


;[£x.  Cu. 


he  OQgbt  to  be  charged  aocording  to  the  statules  in 
such  caee  made  and  provided,  haa  for  hia  said  offenoe  for- 
feited the  sum  of  501  Wherefore  the  said  Attorney- 
General  prajs  judgment  in  the  premiaes. 

Plea,  the  generd  issne. 

The  special  verdict  stated : — That  after  the  passing 
of  a  certain  Act  of  Parliament  made  and  paosed  a.d. 
1853,  and  intitaled  "  An  Act  for  granting  to  her  Ma- 
jesty daties  on  profits  aiinng  from  property,  profes- 
sioDS,  trades  and  offices,*^  and  of  two  other  Acta  of 
Parliament  made  and  passed  respectively  A.i>.  1854, 
and  in  a.d.  1855,  and  intitaled  respectively,  "An  Act 
for  granting  to  her  Majesty  an  increased  rate  of  daty 
on  profit  arismg  from  property,  professions,  trades  and 
offices,"  that  ia  to  say  on  the  6th  April  1855,  and 
from  thence  eontinoaUy  until  the  day  of  exhibiting  the 
information  herein,  the  defendent  resided  in   Great 
!&itain,  that  is  to  say,  in  the  parish  of  Lenton,  in  the 
county  of  Nottingham,  and  did  during  all  that  time, 
under  the  name,  style,  and  firm  of  Lottimer,  Large 
and  60.,  carry  on  business  in  manner  hereinafter  men- 
tioned in  copartnership  withsixotherpersons,  all  of  whom 
did  during  all  that  time  reside,  and  always  have  re- 
sided, at  New  York  in  the  United  States  of  America, 
and  not  within  the  United  Kingdom ;  and  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that 
the  said  copartnership  as  aforesaid,  consisting  of  the 
defendant  and  the  said  six    other  persons,  have  al- 
ways carried  on,  and  do  caxry  on,  their  business  afbrfr- 
said  in  manner  following      They  have  a  place  of 
business  at  New  York  in  the  United  States  of  Ame- 
rioa,  where  they  carry  on  business  under  the  above- 
mentioned  name  of  Lottimer,  Large  and  Co.,  and  they 
have  also    a  plaee  of   businesa    within    the    ward, 
called  the    North    Ward   South,  in  the    county  of 
the  town  of  Nottingham,  in  which  neighbourhood  the 
defendant  dwells  and  resides,  consisting  of  a  counting- 
house  and  warehouses,  with  the  said  name  of  Lottimer, 
Large  and  Co.  on  the  door,  and  which  are  occupied  by 
the  defendant  and  by  derl^  and  servants  employed  by 
him  on  behalf  of  the  said  copaitnenhip  for  the  pur- 
pose of  carrying  on  the  business  of  the  said  copart- 
nership in  EngUmd  as  hereinafter  mentioned.  Books  of 
aocount  for  the  same  purpose  are  also  kept  at  the 
said  place  of  business  of  the  said  copartnership  at 
Nottingham,  which  merely  show  the  purchases   and 
warehouse  expenses,  and  the  remittances  made  from 
New  York  to  pay  those  items,  and  no  moneys  are  ever 
received  in  England  except  from  New  York,  and  the 
said  copartnership  has  a  banking  account  in  their  said 
name  of  Lottimer,  Large  and  Co.  with  the  Notting- 
ham and  Notts  Banking  Company  at  Nottingham 
aforesaid.     The  business  of  the  saul  copartnership  in 
England  is  carried  on  by  the  defendant  and   other 
persons  purchasing  for  the  said  firm  goods  at  Notting- 
ham and  elsewhere  in  Ei^gland,  and  shipping  them  for 
exporti^ion.     All  goods  are  sent  direct  to  the  poit  ex- 
OBpt  Nottingham  goods,  snd  small  quantities  insufficient 
themselves  for  a  package.     The  goods  so  purchased 
are  in  some  cases  sent  duect  by  the  vendon  in  behalf 
of    the    said  copartnership  to  tiie   nearest  pwt  in 
England,  and  are  then  shipped  for  exportatbn,.  and  in 
other  cases  are  sent  by  tiie  vendors  to  Nottingham 
to  the  said  place  of  busiuess  there  of  the  said  copart- 
nership, and  are  tharo  packed,  and  afterwards  exported 
by  the  defendant  on  acoonot  of  the  saidcopartnmhip ; 
the  gooda  so  porchaaed  axe  in  no  case  manafaetured  or 
resold  in  En^and  prior  to  their  shipment  and  expor- 
tation, nor  ia  any  profit  made  by  the  said  copartner- 
ship by  means  of  any  manafSscfeure  or  resale  of  goods 
in  England,   the  profit*  of  the  said  oc^artnership  in 
respect  of  gooda  pnrchaaed  in  BnglAiwi  consiating  en- 
tirely of  the  increase  in  price  or  imlue  obtained  by  the 
resale  in  America  of  such  goodaao  purchased,  by  them 
ia  England  and  exported  aa  above  mentioned.  A  large 
part  (MT  the  profits  of  the;  busineiftcamBd  on  by  the 


said  copartnership  at  New  York  aforesaid  is  obtained 
from  goods  purchased  in  France,  Germany  and  America. 
Remittances  are   from    time  to    time  made  by  the 
copartnership    at  New  York  to  defendant,   and    by 
him  paid  to  the  said  bankers  at  Nottingham  to  the 
credit  of   the    copartnership,    and  payment  for  de 
goods    purchased    in    En^and,    acid    for  tibe    coat 
of    packing,    shipping   and   exporting   such    goods, 
and  for  the  current  expenses  of  the  said  businesa  -pn- 
mises  of  the  copartnen^p  at  Nottingham,  and  of  car- 
rying on  so  much  of  the  said  business  as  is  carried  on 
in  England,  is  made  by  meana  of  tho  chequea  drawn  by 
the  defendant  for  and  in  the  name  of  the  said  copart- 
nership on  the  said  bankers  at  'Nottingham.    And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further  ssgr, 
that  profits  and  gains  have  arisen  and  accrued  to  the 
said  copartnership  from  the  said  trade  so  by  tJiem  car- 
ried on  as  aforesaid  for  and  during  the  said  yeav  ending 
on  the  5th  April  1856,  and  for  and  during  each  of  the 
said  two  preceding  years,  the  said  trade  having  been 
during  all  that  time  so  carried  on  in  manner  afbrosaid 
to  a  large  vadue  and  amount,  that  is  to  say,  10,00(ML 
And  that  if  all  the  persons  of  whom  the  said  eopart- 
nership  so  consisted  as  aforesaid  had  resided  in  the 
United  Kingdom,  or  if  the  said  business  of  the  said 
copartnership  had  been  wholly  exercised  within  the 
Umted  Kingdom,  the  said  copartnership  would  have 
been  chargeable  and  liable  jointly  and  in  one  snm  for 
and  in  respect  of  certain  of  tiie  duties  by  the  said  Aets 
imposed,  that  is  to  say,  of  the  duties  mentioned  in 
schedule  D  of  the   said  fixvt-mentioned  Act  for  the 
year  ending  on  the  5th  April   1856,  in  respect  of 
their  said  profits  and  gains.     And  the  jurors  afiMesaid; 
upon  their  oath  aforesaid,  further  say,  that  after  the 
passing  of  the  said  Acts,  and  within  the  time  limited  by 
the  precept  of  the  commissioners  m  that  behalf,  that 


is  to- 


say. 


on 


the    ist    May   1855,    one  Thonuu 


Underwood,  then  being  an  assessor  of  the  dntka  by 
the  said  Acts  imposed  in  and  for  the  said  ward 
within  which  the  defendant  so  carried  on  tiie  said 
businen  as  aforesaid,  for  the  said  year  ending 
on  the  5th  April  1856,  did,  as  such  assessor,  leave 
at  the  said  place  of  business  of  the  defendant,  and 
personally  deliver  to  him  within  the  aaid  ward,  a  notaoe 
such  ss  by  the  said  first-mentioned  Act  and  the  Aols 
incorporated  therewith  ia  required  in  that  behalf,  signed 
by  bun,  the  said  anessor,  and  requiring  the  dafendast 
to  prepare  and  deliver  to  him,  the  said  assessor,  or  at 
the  office  of  the  commissioners  of  the  district,  situate 
at  King's-plaoe,  Peter-gate,  in  the  said  oooaty  of  tiie 
town  of  Nottingham,  within  a  certain  tune  theroa 
specified,  in  manner  directed  by  the  said  Acts,  a  list^ 
declaration  and  statement  of  the  profits  anid  gains 
arising  to  the  said  copartnezship  of  Lottimer,  iMfgt 
and  Co.,  in  respect  of  the  said  business  so  by  tbaa 
jointly  carried  on  as  aforessid  nuide  and  staled  by  aad 
on  behalf  of  him,  the  defendant,  and  the  several  other 
persons  so  as  afofesaid  forming  aad  oonstitnting  the 
same  copartnership,  jomtiy  and  in  one  sum,  and  sepa- 
rately luid  distinctiy  from  any  other  duty  cbargeaUe 
on  tiie  same  persons,  or  either  or  any  of  them.  Aad 
the  joroBS  afbresaid,  upon  their  oath  aforeaaid,  fkrtbsr 
8Kf  that,  although  the  time  for  the  defendant's  ooi»- 
plying  with  tha  said  notaoe,  and  for  hia  preparing  aad 
ddivering  such  an  aoooaat  and  return  as  aforenii, 
elapsed  boAre  the  exhibitiBg  of  this  information,  yet 
to  prepare  and  deliver  sneh  return  he,  the  diifendaai, 
has  always  neglected  and  refused ;  that  the  dafandaat 
had  not'  been  assessed  in  treble  the  duty  at  wUch  he 
ought  to  be  chaiged  by  virtue  of  the  said  Actor  any  ef 
them  in  respect  of  l£e  premises  in  case  ha  ong^  by 
law  to  have  prepared  and  dslivaced  sudi.  aa  aoooaat 
and  retain  as  aforesaid.  But  whether  or  not,  apen  tte 
whole  matter  albnaaid,  the  defendant  has  by  reaaovof 
the  sataral  pcemiaea,  fay  tiba  jurors  afimaaid  in  farm 
aforesaid  found,  and  of  such  his  neglect  and  nAsnl 
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m  aforesaad,  foifnted  the  som  of  50/.  in  maimer  and 
fern  18  in  tiie  aaid  infonnation  is  idleged,  the  jnrors 
afaRMid  *n  altogetber  ignorant,  and  thej  pray  the 
adfioe  of  the  barona  of  her  Majesty's  Gonit  of  Exchequer 
in  tht  premises.  And  If  upon  the  whole  matter  afore- 
said it  shall  appear  to  the  barons  aforesaid  that  the  defen- 
dant has  hj  reason  of  the  several  premises,  and  of  his 
mid  select  and  refusal  1^  the  jniom  aforesaid  in 
fsnn  aforesaid  fbond,  foifeited  the  sum  ei  50L,  then 
the  jurors  aforesaid,  npon  their  oath  aforesaid,  say 
tiiat  the  defendant  has  forfeited  to  her  Majesty  the 
sam  of  502.,  in  manner  and  form  as  in  the  said  infor- 
mation in  that  behalf,  is  alleged.  Bnt  if,  npon  the 
whole  matter  aforesaid,  it  shall  appear  to  the  barons 
aferasaid,  that  the  defendant  has  not,  by  reason  of  the 
ssfoal  premises  in  form  aforesaid  fonnd,  and  of  his 
said  Defect  aod  refusal,  forfeited  the  sun  of  50/.*, 
the  jaroia,  npon  their  oath  aforesaid,  say  that  the 
defendant  has  not  forfeited,  nor  does  he  owe,  or  is  he 
fiaUe  to  pay  to  her  Majesty  the  said  smn  of  50L  in 
msmier  iad  form  as  in  the  said  information  is  alleged. 
Iherefore,  && 

Siat  16  &  17  ykt  c  34,  grants  duties  on  profits 
sriang  from  property,  professions,  trades  and  offices, 
Mier  alia  (schedule  D) : 

For  and  in  resqiect  of  the  annual  profits  or  gains 
waang  or  aoorang  to  any  person  residing  in  the  United 
Kingdom  from  any  trade,  whether  the  same  shall  be 
carried  on  in  the  United  Kingdom  or  elsewhere. 

For  01  in  respect  of  the  annual  profits  or  gains 
arising  to  any  person  whatever,  whether  a  subject  of 
har  M^esty  or  not,  slthough  not  resident  within  the 
United  Kingdom,  from  any  trade  exercised  within  the 
United  Kingdom. 

And  for  and  in  respeot  of  all  interest  of  money, 
ammities  and  other  annual  profits  and  gains,  not 
dttiged  by  yirtoe  of  any  other  schedule  contained  in 
this  Act 

Sect.  5.  The  duties  to  be  assessed  under  the  regu- 
Istions  of  the  5  &  6  Vict  c  35,  and  the  sereral  Acts 
thavein  referred  to. 

17  Vict,  c  10;  17  Vict,  c  24;  18  Vict  c  20.— 
These  Acts  increase  the  rate  of  duty  from  7d,  to  Is.  4d 
in  the  poond,  bat  make  no  alteration  in  the  mode  of 
siMBsing  the  same. 

5  &  6  Vict  c.  35,  s.  3. — Duties  placed  under  the 
management  of  the  Commissioners  of  Stamps  and 
Taxes  (now  Conunissioners  of  Inland  Revenue,  12  Vict 
c.l> 

Sect  4  prescribes  the  mode  of  appointing  commis- 
aoners  for  the  general  purposes  of  the  Act  in  their 
serenJ  districts,  from  amongst  the  persons  executing 
^  Land  Tax  Act 

Sect  36.  Commissioners  for  general  purpooee  to 
appoint  aaaeasors  and  collectors  of  Uie  duties  in  like 
manner  as  assessors  and  collectors  may  be  appointed 
vader  Acts  relating  to  assessed  taxes. 

5  &  6  Vict  c  35,  sect.  47. — Assessors  to  cause  gene- 
ral notice  to  be  affixed  on  or  near  to  the  doors  of  the 
drareh  of  the  parish  for  which  they  act,  requiring  all 
perwns  liable  to  the  duties  to  make  out  and  deliver 
fiati,  declarations  and  statements. 

Seet  48.  And  also  to  give  notice  to  every  person 
chargeable  in  respect  of  any  property  or  profits  re- 
fOBring  every  such  person  to  deliver  a  return  in  respect 

tiMROf. 

Seet  52.  Every  person  chargeable  under  this  Act 
■ban,  when  required  so  to  do,  whether  by  any  general 
or  patticnlar  notice  within  the  period  mentiimed  in 
audi  notice  pi^er,  prepare  and  deliver  to  the  person 
sppoimted  to  receive  the  same  a  true  and  correct  state- 
ment in  writing  of  the  amount  of  the  profits  and  gains 
srising  to  such  person  from  all  and  every  the  sources 
ehargsable  under  this  Act,  aooording  to  the  respective 
sohedaks  thereof  . 

Seet  55.  If  any  person  who  on^t  by  this  Act  to 


deliver  any  list,  dedaratiott,  or  statement  as  aforesaid 
shall  refiise  or  neglect  so  to  do  within  the  time  limited 
in  such  notice,  such  penon  shall  forfeit  any  sum  not 
exceeding  20iL,  and  treble  the  duty  at  which  such 
perMU  ought  to  be  charged;  and  every  person  who 
shall  be  prosecuted  for  any  such  offence  by  action  or 
mformation  in  any  of  her  Miyesty's  courts,  and  who 
shall  not  have  been  assessed  in  treble  the  duty  as  afore- 
said, shall  forfeit  the  sum  of  50/. 

Sect.  100.  Bules  for  charging  the  dnties  oontamed 
in  schedule  D. 

First  case.  Duties  to  be  charged  in  respect  of  any 
trade,  manufacture,  adventure,  or  concern  in  the  nature 
of  trade. 

Rule  2.  The  dnty  shall  extend  to  every  person,  com- 
pany, &C.,  and  to  every  art,  mysteiy,  adventure,  or 
concern  carried  on  by  them  respectively  in  the  United 
Kingdom  or  elsewhere. 

Rule  8.  The  computation  of  duty  arising  in  respect 
of  say  trade,  manufacture,  adventure,  or  oonrem,  or 
any  profesrion  carried  on  by  two  or  more  persons 
jointiy,  shall  be  made  and  stated  jointly  and  in  oda 
sum,  and  separately  and  distinctly  from  say  other  dnty 
chargeable  on  the  same  persons,  or  either  or  any  ojF 
them,  and  the  return  of  tiie  partner  who  shall  be  first 
named  in  the  deed,  instrument,  or  other  agreement  of 
copartnership  (or  where  there  shall  be  no  such  deed, 
instrument,  or  agreement,  then  of  the  partner  who 
shall  be  named  flingly,  or  with  precedence  to  the  other 
partner  in  the  usual  name,  style,  or  firm  of  such  co- 
partnership, or  where  such  precedent  partner  shall  not  be 
an  acting  partner,  then  of  the  precedent  acting  part- 
ner), and  who  shall  be  resident  in  Great  Britain  (and 
who  is  hereby  required  under  the  penalty  herein  con- 
tained for  default  in  makdng  any  return  required  by 
this  Act,  to  make  such  return  in  bdudf  of  himself  and 
the  other  partner  or  partners  whose  names  and  resi- 
dences shall  also  be  dedared  in  such  return),  shall  be 
snffident  authority  to  charge  such  partners  jointiy, 
provided  always  that  where  no  such  partner  shall  be 
resident  in  Great  Britain,  then  the  statement  shall  be 
prepared  and  delivered  by  thdr  agent,  manager,  or 
factor  resident  in  Great  Britain  jointly  for  such  part- 
ners, and  such  joint  assessments  shall  be  made  in  the 
partnership  name,  style,  firm,  or  description,  and  no 
separate  statement  shall  be  allowed  in  any  case  of 
partnership  except  for  the  purpose  of  the  partners 
separately  daiming  an  exemption  as  herein  directed,  or 
of  accounting  for  separate  concerns. 

Sect  106.  Every  person  engaged  in  any  trade, 
manufacture,  adventure,  or  concern,  shall  be  charged 
by  the  respective  commisdoners  acting  for  the  parish 
where  such  trade,  &c,  diall  be  carried  on,  whether 
such  trade,  &c.,  shall  be  exerdsed  wholly  or  in  part 
only  in  the  United  Kingdom. 

The  case  was  argued  in  the  Court  of  Ex.  The 
court  took  time  to  connder  its  judgment,  and  Martin, 
B.  subsequentiy  delivered  the  judgment  of  the  court  as 
follows : — ^The  learned  counsel  on  both  ades  in  this  case 
have  stated  to  us  in  writing  the  question  upon  which 
they  desire  our  judgment,  namely,  whether  the  defen- 
dant is  liable  to  make  a  return  of  the  whole  of  the 
profits  earned  by  the  firm  of  which  he  is  partner,  by 
the  exportation  of  goods  from  England  and  the  sale  of 
them  in  the  United  States,  for  the  purpose  of  assess- 
ing the  whole  firm  to  the  income-tax.  The  material 
facts  stated  in  the  special  verdict  are  these : — The  de- 
fendant was  a  partner  in  a  firm  of  Lottimer,  Large 
and  Co.  He  resided  near  Nottingham,  the  other 
partners  redded  at  Kew  York  in  the  United  States  of 
America.  The  firm  had  a  place  of  business  there,  and 
also  a  place  of  business  at  Nottingham,  namely,  a 
oounting-honse  and  warehouse.  The  name  of  the  firm 
was  over  the  door,  and  they  had  clerks  and  servants  to 
cany  on  the  business,  and  had  a  banking  account  with 
the  Nottingham  and  Notts  Banking  Company.    Book* 
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vrere  kept  tits  Nottinghftm,  but  th07  merely  showed  the 
parchases  in  England,  the  warehonse  expenses  and 'the 
remittances  from  New  York.  No  money  was  ever  rc- 
oeired  in  England  except  from  New  York.  The  busi- 
ness of  the  firm  in  England  was  carried  on  by  the  de- 
fendant and  others  purchasing  and  shipping  goodfr  for 
exportation.  All  the  goods  were  shipped,  and  none 
were  manufactured  or  resold  in  England.  No  ]m>flta 
were  made  in  England;  the  profits  arose  from  the 
Increased  priioes'  obtained  on  the  resale  of  the  goods  in 
America.  A  large  part  of  the  profits  of  the  firm  was 
obtained  by  the  resale  of  goods  ih  America,  purchased 
there  and  in  France  and  Germany.  ,  Renuttances  wvre 
from  time  to  time  made  from  New  York,  and  were  paid  to 
the  Nottingham  and  Notts  Banking  Company.  The  pay- 
ments for  the  goods  and  the  expenses  of  the  establinhment 
incurred  in  Englnnd  were  pnid  by  cheques  drawn  by 
the  defendant  in  the  copartnership  name.  The  snb- 
Btantiye  question  is,  whether  the  firm  are  liable  to  pay 
income-tax  upon  the  profits  earned  by  them  on  the  sale 
of  the  goods  in  America  bought  in  and  exported  from 
England  in  the  manner  above  mentioned.  In  the 
writing  signed  by  the  learned  counsel  it  is  admitted 
that  the  defendant  is  liable  to  pay  income-tax  upon  the 
whole  of  the  profits  which  he  received  from  the  busi- 
ness of  the  firm,  and  the  first  part  of  schedule  D,  in 
the  2nd  section  of  16  &  17 'Vict,  c  34,  is  conclusive 
upon  the  point.  The  point  in  controversy  depends  upon 
the  second  part  of  the  same  schedule.  By  it  the  duty 
is  granted  for  and  in  respect  of  the  annual  profits 
accruing  to  any  person  whatsoever,  whether  a  subject  of 
her  Majesty  or  not,  and  although  not  residing  within  the 
TJnited  Kingdom,  from  any  trade  exercised  within  the 
United  Kingdom,  and  to  be  charged  for  every  twenty 
shillings  of  the  annual  amonnt  of  such  profits.  Now, 
supposing  the  firm  in  question  was  comprised  of  a  single 
individufd,  and  he  resided  in  New  York  and  employed 
an  agent  in  England,  who  acted  in  the  same  manner  in 
the  purchase  of  goods  as  the  defendant  did,  we  think 
there  is  no  doubt  that  ho  would  exercise  a  trade  within 
the  United  Kingdom.  He  would  exercise  in  England  the 
trade  of  buying  goods  for  exportation  and  rraale, 
though  the  resale  was  out  of  England—  a  well-known 
and  extensive  trade — and  there  is  a  provision  made  in 
the  100th  section  of  the  5  &  6  Vict.  c.  35,  for  the 
return  or  statement  to  be  made  under  such  circum- 
stances. In  the  present  case  a  partner  was  the  acting 
manager,  and  we  think  it  quite  clear  that  every  exercise 
of  the  trade  by  him  is  an  exercise  of  it  by  the  whole  firm 
of  which  he  ia  a  member,  and  that  they  all  exercise  it 
within  the  United  Kingdom.  This  is  corroborated  by 
gect.  106  of  the  5  &  6  Vict.  c.  35,  by  which  it 'appears 
that  there  may  be  a  trade  carried  on  jointly,  partly  in 
and  partly  out  of  the  United  Kingdom,  and  be  within 
the  enactment  It  waA  said  that  the  buying  without 
selling  was  not  trading,  but  we  think  buying  m  the 
manner  stated  in  the  special  verdict,  with  the  intention 
of  selling,  was  trading.  The  cases  cited  in  the  argu- 
ment show  that  the  defendant  was  subject  to  the  bank- 
rupt laws  as  a  trader.  Suppose  the  question  asked, 
"  Did  the  defendant  carry  on  trade  ? "  the  obvious 
answer  would  be  in  the  afiSrmative,  that  he  carried 
on  the  trade  of  buying  goods  for  exportation. 
The  third  rule  of  the  third  set  of  rules,  and  the  100th 
section  of  the  same  statute,  shows  how  the  return  or 
statement  is  to  be  made ;  it  must  be  made  by  the  defen- 
dant being  the  partner  resident  in  Great  Britam,  and 
in  one  sum,  but  upon  payment  credit  should  be  given 
for  the  payment  made  by  the  defendant  in  respect  of 
his  part  of  the  profits  in  the  English  trade,  he  being 
charged  with  that  in  the  amount  of  duty  imposed  upon 
himself  by  the  first  part  of  the  schedule  D.  Or  perhaps 
the  better  way  would  be,  the  firm  should  be  assessed  for 
the  profits  of  the  En^ish  trade,  and  the  defendant 
separately  for  his  share  of  the  German,  French  and 
American  profits.    For  these  reasons  we  are  of  opinion, 


in  answer  to  the  question  submitted  to  Ds,  that  defen- 
dant is  liable  to  make  a  return  of  the  whole  of  OtB 
profits  earned  by  the  firm  of  which  he  is  a  partoer, 
by  the  exportation  of  goods  from  En^and,  on  the  sale 
of  them  in  the  United  States,  for  the  purpose  of  as- 
sessing the  whole  firm  to  the  income-tax. 

From  this  deduon  the  defendant  appealed. 

Points  of  argnment  for  the  Crown. — ^That  under  the 
circumstances  stated  in  the  special  verdict,  the  defen- 
dant is  chargeable  with  inoome-tax  on  the  profits  and 
gains  which  have  accrued  to  the  copartnerahip  cf 
Lottiroer,  Large  and  Co.  for  the  trade  carried  on  by 
tliem  as  stated  in  the  special  verdict. 

That  under  the  5  &  6  Vict  c.  35,  and  16  &  17 
Vict.  c.  34,  it  was  the  duty  of  the  defendant  to  pre- 
pare and  deKver  to  the  assessor  an  account  and  retom 
of  the  profits  and  gains  arising  to  the  said  copartner- 
ship in  respect  of  the  business  so  carried  on  by  them 
as  stated  in  the  Special  verdict. 

For  the  defendant — ^Tbat  under  the  eircmnstaooes 
stated  in  the  special  verdict,^  the  defendants,  partners, 
resident  in  New  York,  do  not  exercise  any  trade  within 
the  United  Kingdom  so  as  to  be  liable  to  he  aseessed 
to  the  income-tax  under  the  1st  section  and  t^  2nd 
clause  of  schedule  D  in  the  2nd  section  of  the  16  Ik  17 
>rict.  c  34. 

That  a  person  resident  in  a  foreign  caaatry  does  not, 
by  exporting  goods  from  the  United  Kingdom  to  such 
foreign  country,  exercise  a  trade  within  the  United 
Kingdom,  although  one  of  his  partners  may  reside  in ' 
the  United  Kingdom  for  the  pnrpose  of  assisting  in  the 
exportation  of  such  goods,  and  that  a  person  reddent 
abroad  is  not  liable  to  pay  income-tax  as  a  person  exer- 
cising a  trade  within  the  United  Kingdom,  unless  such 
trade  is  carried  on  wholly,  or  at  any  rate  prindpeUy, 
within  the  United  Kingdom. 

MeUuh  for  the  appellant. — ^This  is  a  question  of  very 
great  importance,  and  which  prior  to  this  case  has 
never  been  raised  for  the  opinion  of  any  court.  The 
court  must  lay  down  the  rule  by  which  partnership 
firms  consisting  mainly  of  persons  rwident  abroad  and 
having  their  principid  place  of  business  abroad,  but 
trading  with  this  country  are  to  be  assessed, 
how  far  their  profit  by  carrying  on  of  trade  partly 
in  England  and  partly  abroad  by  a  firm  princi- 
pally reudent  abroad,  but  having  one  partner  or 
having  an  agent  in  this  country,  is  assessable  to  the 
income-tax.  The  partner  resident  in  England,  it  is 
admitted,  is  liable  to  make  a  return  and  to  pay  income- 
tax  on  the  entire  of  his  own  share.  All  the  goods, 
wherever  they  are  bought,  are  sold  in  the  United 
States.  This  firm  buy  goods  in  England,  Belgium, 
Germany  and  in  the  United  St-ates,  but  wherever  ihey 
buy  they  sell  them  only  in  the  United  States.  The 
income-tax  is  a  tax  on  profits — not  a  tax  on  canying 
on  a  trade,  nor  on  exporting  goods  from  England  to 
foreign  countries.  A  person  may  carry  on  business  to 
the  largest  possible  extent,  but  if  no  profits  are  earned 
he  pays  no  income-tax.  The  other  side  say  the  Legis- 
lature has  taxed  the  profits  of  American  citisens 
situate  exclusively  in  New  York,  the  profits  never 
having  been  in  England  at  all ;  the  Crown  does  not 
distinguish  or  separate  the  profits  of  that  portion  of 
the  trade  derived  from  carrying  on  the  business  in 
England  from  that  derived  from  their  sale  at  New 
York.  There  is  but  one  profit,  that  is  an  entire  profit, 
and  does  not  exist  till  the  goods  are  resold  at  New 
York.  A  person  resident  in  the  United  Kingdom  is 
responsible  for  any  profit,  no  matter  where  it  is  derived. 
As  to  persons  resident  abroad,  the  profit  must  be 
received  in  the  United  Kingdom  in  one  of  two  ways — 
by  being  earned  here;  or  that  the  principal  house  of 
business  is  here,  and  the  profits,  wherever  earned, 
retnmed  here  to  be  distributed  amongst  the  partners. 
If  a  foreigner  were  to  become  a  member  of  the  well- 
known  firm  of  Bsringvor  fiothsehild,  or  Brown,  Shipley 
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god  Co.,  or  any  of  those  great  firms  where  the  prin- 
dps!  portion  of  the  house  of  business  is  in  England, 
iriiere  the  books  are  kept,  the  profits  returned  and  dis- 
ttiboted  among  the  partners  from  here,  there  would  be 
the  existence  of  gains  and  profits  in  England,  on  which 
the  Crown  may  be  entitled  to  ask  fur  a  share  of  these 
profits  for  income-tax ;  bnt  if  the  profits  and  gains  never 
exist  here  at  all,  thej  are  not  liable.  It  never  was  the 
istention  of  the  Legislature  to  violate  the  rights  of 
the  dtiaens  and  subjects  of  foreign  countries,  nor  to  tax 
a  person  who  is  not  a  subject  of  the  Queen.  A  person 
nsideDt  in  the  United  Kingdom  is  clearlj  made  liable 
to  pay  in  re^>ect  of  the  profits  derived  by  him  from  any 
tnde,  whether  exercised  in  the  United  Kingdom  or 
dsewhere;  but  a  person  not  resident  in  the  United 
Engdom  is  only  made  liable  to  pay  from  any  trade, 
profession,  orvocation  exercised  in  the  United  Kingdom. 
Can  it  have  been  the  meaning  of  Parliament  that 
eroy  foreign  firm  which  trades  with  the  United 
Eingdom,  and  a  portion  of  whose  trade  is  carried  on 
here,  should  be  liable  to  income-tax  ?  The  Court  of 
Ex.  say  that  it  does  not  depend  upon  one  of  the 
partners  being  resident  in  the  United  Kingdom,  but 
that  the  rule  would  be  the  same  if,  instead  of  having  a 
partner  in  the  United  Kingdom,  their  business  here 
was  carried  on  through  an  agent.  There  are  many 
shif^Hng  companies  wliich  carry  on  business  by  running 
diips  between  England  and  the  United  States,  and 
between  the  United  States  and  England,  oanying  pas- 
sengers and  goods  both  ways — there  are  American 
companies  carrying  on  precisely  the  same  trade  and 
oompetition.  The  English  company  has  a  partner 
resident  in  New  York,  and  the  American  company 
either  a  partner  or  an  agent  rendent  at  Liverpool  or 
Southampton.  Can  it  be  doubted  that  the  entire 
proceeds  of  Uie  English  firm,  including  the  profits  of 
the  partner  resident  at  New  York,  are  assessable  to 
the  income-tax,  but  that  the  profits  of  the  American 
company,  unless  it  be  the  profits  belonging  to  the 
partner  r»ddent  here,  are  not  assessable  to  the  income- 
tax  ?  The  Legislature  did  not  mean  to  impose  a  tax  on 
tiie  profits  derived  by  the  American  shipping  company 
for  nmning  ships  to  England  and  back,  a  simple 
taKfing  with  the  United  Kingdom.  The  English  com- 
pany is  a  company  established  in  England ;  its  prin- 
dpal  place  of  bumness  is  here — books,  profits,  whether 
earned  here  or  in  America,  are  returned  here  for  distri- 
bntion,  and  the  partners,  whether  they  live  in  England 
or  anywhere  else,  draw  out  their  profits  from  here  ; 
tile  profits  are  here,  and  may  be  assessed  here.  But 
in  the  American  company  it  is  the  reverse,  and  there- 
fine  the  partners  are  not  subject  to  income-tax.  It 
WIS  never  intended  by  the  Legislature  to  put  such  an 
impediment  on  the  trade  of  the  country  as  to  say  that 
DO  foreigner  shall  trade  with  England  without  being 
labject  to  income-tax.  He  then  referred  to  the  16  & 
17  Vict.  c.  34,  8.  5  ;  5  &  6  Vict.  c.  35,  schedule 
D.,  SB.  1,  39,  41,  42,  44,  48,  51,  52,  53,  55,  100  ; 
AUaa  V.  Cannon^  4  B.  &  A.  418  ;  Alexander  v. 
Vaaghan,  1  Cowp.  398 ;  7  &  8  Vict,  c  110,  s.  2  (the 
Joint  Stock  Companies  Act)  *,  19  &  20  Vict.  c.  47,  s. 
4  (Joint  Stock  Companies  Act  1856)  ;  20  &  21  Vict. 
8. 14.  s.  28. 

Sir  FUzroy  Keily  (^Beavan  with  him)  for  the  Crown. 
—The  question  presented  to  the  court  is  one,  no  doubt, 
of  very  great  importance ;  perhaps  at  certain  points  it 
may  be  thought  also  a  case  of  very  great  difiiculty, 
and  the  result  may  perhaps  be  to  show  that  it  is  a  case 
of  considerable  hanlship;  but,  if  these  Income-tax 
Acts  are  to  be  construed  upon  any  principle  depending 
upon  hardship,  either  of  this  case  or  hypothetical  cases, 
which  may  not  unrensonably  be  suggested,  it  would  be 
hnpoasible  to  give  effect  to  these  Acts  nt  alL  It  is 
necessar}'  to  consider  separately  the  two  elements  which 
are  to  be  found  in  this  question — the  person  to  be  taxed 
and  the  tmde  in  respect  of  which  the  tax  is  imposed. 
[Mag.  Ca.s,] 


It  will  be  necessary  to  refer  to  the  two  provisions  in 
16  &  17  Vict,  c  34,  s.  1,  sched.  D,  bednning  '*for 
and  in  respect  of  the  annual  profits,*^  &c.,  and  then 
the  next  article  of  provision  "  and  for  and  in  respect 
of  the  annual  profits  or  gains,**  and  the  106th  section, 
together  with  the  portion  of  the  100th,  in  the  first,  the 
original  Act,  5  &  6  Vict,  c  35.  These  three  sections, 
or  provisions  rather,  taken  together,  present  the  whole 
case  complete;  they  deal  with  the  persons  who  are 
liable,  distinguishing  between  individuals  resident  in 
England  and  resident  abroad,  between  individuals  sub- 
jects of  tbis  realm,  and  individuids  who  are  aliens  and 
the  subjects  of  foreign  states,  distinguishing  also  be- 
tween individuals  sole  traders  and  firms  consisting  of 
several  parties,  one  or  more  of  whom  may  be  resident 
in  this  country  and  one  reudent  abroad ;  they  also 
provide  for  the  case  of  trades  which  may  be  divided 
into  three  categories — a  trade  carried  on  wholly  in 
England,  a  trade  carried  on  wholly  abroad,  or  a  trade 
carried  on  partly  in  England  and  partly  abroad.  It  is 
the  effect  of  these  three  provisions  taken  together,  just 
or  unjust,  hard  or  equitable  and  fair,  that  where  a  per- 
son  who  carries  on  a  trade  is  readout  iu  England,  so 
that  he  comes  within  the  reach  of  the  law  of  this 
country,  whether  he  is  a  sole  trader  or  carries  on  a  trade  in 
partnership  with  others ;  and  whether  if  he  carry  on 
trade  in  partnership  with  others  his  partners  are  resi- 
dent wiUi  him  within  the  United  Kingdom,  or  one 
resident  abroad,  or  some  are  resident  in  the  United 
Kingdom  and  some  are  resident  abroad;  and  again, 
as  to  the  trade,  if  the  trade  be  carried  on 
altogether  in  Englimd,  or  altogether  abroad,  or  partly 
in  England  and  partly  abroad,  if  there  be  a  person  in 
England — ^in  any  one  of  those  states  of  things  within  the 
reach  of  the  law  he  is  liable  to  be  assessed  in  respect  of 
the  profits  of  that  trade.  That  is  the  effect  of  those 
three  provisions  taken  together,  and  is  what  the  Court 
of  Ex.  has  held  to  be  their  effect.  [These  provisiona 
were  then  minutely  examined,  criticised  and  com- 
mented upon.]  Looking  to  the  effect  of  these  three 
provisions  together  they  are  thb :  that  a  person  is 
liable  to  pay  income-tax  upon  a  trade  which  is  carried 
on  in  this  country,  whether  that  person  be  resident  in 
this  country  or  non-resident^  and  whether  he  be  a 
British  subject  or  not,  if  the  trade  be  carried  on  in  this 
country ;  and,  taking  the  three  sections  together,  the 
trade  must  be  taken  to  be  carried  ou  in  this  country, 
though  the  same  trade  is  also  carried  on  elsewhere,  if  a 
trade  be  carried  on  elsewhere,  conasting  of  the  buying 
of  large  quantities  of  goods  in  this  country,  the  ex- 
porting them  from  the  United  Kingdom,  and  then  selling 
them  abroad  at  profits,  is  liable  to  the  income-tax. 
[CocKBURN,  J. — If  the  profits  arc  not  realised  in 
England  but  are  realised  elsewhere,  I  do  not  see  how 
they  can  be  subject  to  income-tax  in  England.  If  a 
man  is  established  here  as  a  merchant,  if  he  buys  at 
New  York  and  sells  at  Constantinople,  and  the  profits 
of  that  buying  and  selling  come  back  to  him  here,  they 
are  profits  reidised  by  him  here.  It  is  not  because  the 
sale  is  at  Constantinople ;  but  if  the  profits  never  find 
their  way  into  this  country,  they  are  not  a  por- 
tion of  the  income  of  this  country,  and  are  not 
subject  to  be  taxed.]  Is  it  material  where  they 
find  their  way  if  they  are  profits  which  are 
made  in  this  country  ?  Suppose,  instead  of  one 
partner  residing  in  England  and  tax  others  in  New 
York,  the  whole  resided  in  England,  upon  the 
question  of  trade,  not  of  person,  what  is  the  trade  and 
what  is  the  profit  ?  Would  not  those  seven  persons  be 
liable,  the  firm  all  residing  here,  to  pay  the  entire 
amount  of  income-tax  upon  the  entire  amount  of  net 
profits  they  received  ?  It  is  not  persons  only  who  are 
made  liable — they  can  only  be  made  liable  upon  trade, 
such  as  is  defined  by  Act  of  Parliament.  Would  not 
these  persons  be  said  to  have  received  a  profit  upon  thia 
trade,  although  it  happens  to  bo  received,  the  last  oom-> 
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ponent  part  of  the  transaction  has  taken  place,  in  Nevr 
York?  The  profit  is  received  in  New  York,  but  it  is  profit 
upon  a  trade  which  consists  of  acts  done  in  England. 
The  mere  place  of  the  receipt  of  the  money,  where  the 
monej  may  be  payable,  is  perfectly  immaterial. 
[Crosoton,  J. — ^After  all,  it  is  whether  we  must  not 
put  a  sensible  construction  on  this,  "  from  any  pro- 
perty whatever  in  the  United  Kingdom,  or  any  profes- 
sion, trade,  employment  or  vocation  exercised  within 
the  United  Kingdom."  Whether  that  can  possibly  mean 
everywhere  a  person  sends  his  goods — whether  that  can 
mean  exercising  his  vocation,  or  whether  it  does  not 
mean  the  place  where  the  principal  vocation  is  carried 
on.  All  this  is  merely  andllary  to  the  main  business 
of  the  house  in  New  York.]  Throughout  these  Acts 
of  Parliament  there  is  no  question  of  degree,  as  to  how 
much  is  necessary  to  be  done  in  one  country  and  how 
much  in  another  to  constitute  trading  in  this  country. 
Nottingham  is  the  place  of  business,  not  of  the  defendant 
alone,  but  the  firm;  and  that  being  their  place  of  busi- 
ness in  this  country,  they  are  liable,  one  and  all,  to  be  taxed. 
The  capital  of  the  whole  concern,  as  far  as  regards  tlie 
purchase,  is  in  England.  [Oocxburn,  C.J. — It  is 
sent  from  America ;  it  comes  from  America  and  goes 
back  to  America.]  After  the  distribution  of  profits 
the  income-tax  is  attached.  [Cockburn,  C.J. — 
The  profits  result  only  from  the  sale.]  Wherever 
there  is  a  house  of  business  established  a  trade  is  car- 
ried on.  Tlie  great  house  of  Rothschild  have  commer- 
cial houses  in  five  of  the  capitals  of  Europe,  one  being 
in  London ;  they  carry  on  their  trade  at  all  five  of  those 
places,  and  if  there  were  an  income-tax  in  all  five  of 
tliose  countries  they  would  each  be  liable  to  the  income- 
tax.  [The  sections  referred  to  by  the  other  side  were 
again  brought  to  the  attention  of  the  court ;  also  the 
3rd  clause  in  schedule  D,  and  rules ;  and  the  cases  in 
bankruptcy.]  Suppose  Lottimer  and  Co.,  consisting  of 
several  partners,  are  all  residing  in  this  country,  they 
carry  on  business  exactly  as  this  b  carried  on,  but 
instead  of  conveying  or  consigning  th^e  goods  to 
America,  they  consign  them  to  a  commission  agent  at 
Havre,  and  he  sells  the  goods  for  them  and  remits  that 
money  to  some  other  part  of  the  world,  where  they 
have  transactions ;  is  it  to  be  sud  that  they  are  not 
assessable  to  this  income-tax?  If  they  are,  and  there 
can  be  no  doubt  that  they  are,  are  they  the  less  so 
because  some  of  them,  one  only,  or  more,  be  resident 
here,  and  the  rest  may  be  resident  abroad  ?  The  sec- 
tion I  have  referred  to  shows  that  the  return,  where 
there  b  a  finn,  must  be  made,  although  perhaps  by  one 
partner  of  the  firm  only,  the  one  that  happens  to  be 
resident  in  England ;  yet  it  must  be  the  return  of  the 
whole  firm,  of  the  whole  trade,  and  of  the  whole  profits 
of  the  trade,  and  it  is  then  upon  that  return  to  be  con- 
sidered how  those  profits  arc  to  be  assessed.  There  is 
no  provision,  no  machinery  at  all,  for  separating  the 
rights  or  liabilities  of  one  or  more  members  of  any  firm. 
Wherever  there  is  a  copartnership  firm  which  is  liable 
in  respect  of  any  trading  to  any  income-tax  at  all,  it  is 
the  firm  that  is  liable,  it  is  the  finn  that  must  make 
the  return,  or  one  member  of  the  firm,  and  on  behalf 
of  the  finn.  and  it  is  the  profits  of  the  entire  trade  that 
are  thus  made  liable.  Tliat  this  is  the  meaning  to  be 
applied  to  the  word  "  trade  "  (I  rely  upon  the  view 
taken  by  the  Court  of  Ex,  on  this  subject  also), 
appears  br  the  cases  in  bankruptcy  already  referred  to. 
The  Legislature  must  have  intended  that  persons  in  the 
situation  of  the  defendant  and  his  partners  should  be 
liable  to  the  pnyment  of  income-tax  upon  a  trade 
which,  although  the  whole  trading  is  not  complete,  is 
yet  carried  on  to  such  an  extent  in  England  as  that  It 
would  amount  to  what  would  ordinarily  and  popularly 
be  called  a  trading  in  England.  The  Act  of  Parlia- 
ment points  out  no  distinction  whatsoever  between  the 
shares  or  proportions  in  which  each  partner  may  be 
entitled  to  the  profits  of  th?  trade.  "VNTiercver  there  is  a 


trade  carried  on  by  a  mercantile  firm,  whether  it  is 
partly  in  England  and  partly  elsewhere,  or  altogether 
in  England  or  altogether  elsewhere,  if  it  comes  wifMa 
the  income-tax  at  all,  there  is  no  distinction  of  part* 
ners :  it  is  the  carrying  on  of  a  trade  and  realising  of 
profits  by  the  firm,  it  is  the  firm  or  some  member  of 
the  firm  that  is  to  make  the  return,  it  is  the  firm  that 
b  liable,  mid  liable  in  respect  of  the  entire  profits  to 
which  the  firm  are  entitled. 

MelUsh  was  not  called  upon  to  reply. 

CocKBURN,  C.  J.  —With  all  respect  for  the  judgment 
of  the  Court  of  Ex,  I  must  say,  that  after  having 
given  the  best  attention  I  could  to  the  reasons  set  forth 
in  the  judgment,  and  to  the  argument  which  has  been 
urged  upon  us  on  the  part  of  the  Crown,  I  cannot 
bring  myself  to  entertain  the  slightest  doubt  whatever 
that  the  judgment  of  the  Court  of  Ex.  should  bo 
reversed,   and  that   our  judgment  should  be  for  the 
defendant  below.    The  facts  are  simply  these :  There  b 
a  firm  established  at  New  York  for  the  purpose  of  buy- 
ing goods  in  this  and  other  European  countries,  and 
conveying  them  to  America  for  the  purpose  of  beiag 
sold  there,  and  upon  the  sale  of  these  goods  so  pur* 
chased  in  Europe  and  America,  all  the  profits  of  the 
partnership   accrue.     The  principal  firm  being  esta- 
blished at  New  York,  it  appears  that  they  have  branch 
houses  in  this  and  several  other  European  countries  for 
the  purpose  of  purchasing  goods  manufactured  in  those 
countries,  and  sending  them  to  America  for  the  purpose 
of  sale.      Now  the  defendant  b  sought  to  be  made 
chargeable  in  respect  of  income-tax  accruing  not  onlj 
upon  his  own  share  as  one  of  the  membcra  of  thvi 
general  firm,  but  in  respect  of  profits  accruing  to  tho 
firm  generally.     Now  the  body  of  the  firm  are  neither 
resident  in  thb  country,  nor  are  they  subjects  of  this 
country,  but  they  are  American  citizens,  and  it  must 
necessarily  be  admitted  that  they  are  only  liable  under 
the  Acts  of  Parliament  relating  to  the  income-tax, 
which  we  are  now  called  upon  to  interpret,  in  case  profits 
accrue  to  them  derived  from  a  trade  exercised  bj  them 
or  on  their  behalf  in  this  country.     The  question  is, 
and  the  whole  turns  upon  that  one  simple  narrow  ques- 
tion, whether  persons  circumstanced  as  these  American 
subjects  are  who  constitute  thb  firm,  carry  on  under 
the  circumstances  of  the  case  a  trade  in  thb  country* 
I  think  that  they  do  not,  as  the  term  b  used   m 
the   1st  section     of    the    Income-tax   Act,    namely, 
a   trade    exercised    in    the    United    Kingdom    prO' 
perly    with  reference   to    the  subject-matter   of  the 
charge.     It  is  perfectly  true  that  wherever  a  merchant 
is  establbhed  in  the  course  of  hb  dealings  in  buying 
and  selling,  with  a  view  to  profit,  the  detaib  of  his 
trade  must  necessarily  extend  over  various  places.      He 
buys  in  one  place ;  he  selb  in  another,  and  the  place 
where  he  sells  b  not  always  that  w^here  his  business  is- 
establbhed.    He  buys  in  one  country ;  he  selb  in  another^ 
but  he  has  one  given  place  of  business,  in  which  and 
at  which  he  may  be  said  to  trade,  and  hb   profits 
always  come  home  to  himself  wheresoever  they  may,, 
in  the  first  instance,  be  realised  :  that  I  take  to  be  the- 
true  meaning  of  trading,  or  exercbing  a  trade  within 
the  terms  of  this  Act  of  Parliament,  and  it  would  lead 
to  the  most  serious  and  the  most  unjust  consequences 
if  it  were  otherwise.    If  it  were  to  bo  said  that  because- 
a  man  in  the  course  of  a  trading  transaction  touches  at 
a  variety  of  places— buys  in  one  place,  barters  in  a 
second,  sells  that  for  which  he  has  bartered  the  goods 
originally  bought  at  a  third— that  at  every  one  of  these- 
he  is  carrying  on  a  trade  which  would  bring  him  wthin 
the     income-tax  of  each   particular  countrj',    if    an 
income-tax  were  there  established     That  would  secai 
to  me  fraught  with  consequences  as  unja-t  as  they 
would  be  mconvenient.      That  I  take  it  is  nf»t  the  true 
sense  in  which  this  ought  to  be  construed,  and,  indeed, 
the  argument  of  the  Crown  must  be  earned  to  this 
length,  if  it  is  good  for  anything — that  the  mere  employ- 
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mat  of  an  agent  in  another  country  to  buy  j^oods  which 
tiie  merchant  requires  for  sale  somewhere  else,  would 
anake  that  a  trading  within  the  country  which  would  sub- 
ject the  profits  eventually  realised  to  income-tax;  as 
for  instance,  to  try  the  case,  suppose  this  defendant 
voe  not  a  member  of  the  general  firm  buying  here, 
bat  that  the  defendant  were  simply  an  agent  of  the 
firm,  see  what  the  consequence  would  be,  tha,t  because 
ihft  American  merchant  buys  in  this  country,  he  is 
to  be  liable  to  have  his  profits  which  are  realised  in 
AnKfrka  taxed  in  this  country  as  well  as  in  that.     In 
«dKr  words,  we  should  be  doing  that  which  is  about 
the  most  impolitic  thing  which  as  a  nation  we  could  do 
— taxing  those  who  come  as  customers  to  this  country. 
It  nerer   oonld    have    been    the    intention    of   the 
Legislatore  to  do   anything  so  impolitic  or  unjust. 
It  is  not  merely  when  you  look  to  the  proyisions  of  the 
fiiit  section,  and  see  what  is  the  meaning  of  exercising 
a  trade  in  this  country  with  reference  to  realising  a 
jxofit,  that  this  construction  at  once  suggests  itself  as 
the  jnst,  equitable  and  proper  one ;  but  when  you  come 
to  look  at  the  re^t  of  the  machinery  of  the  Act  of  Par- 
Jsament,  to  which  our  attention  was  called  by   Mr. 
tfdEafa  in  his  very  ludd  and  able  argument,  the  thing 
beoomcs  clear  beyond  the  possibility  of  a  doubt.     The 
fxeign  subject  who  carries  on  business  in  this  country 
not  being  resident  here,   cannot  possibly  be    made 
amenable  to  our  law — personally  he  is  not  chargeable. 
Then  by  what  machinery  are  the  profits  which  accrue 
£ram  a  business  which  he  actually  carries  on  in  this 
coBStry  to  be    made    amenable  to  this  fiscal  law? 
Why  aamply  by  holding  that  whoever  carries  on  his 
bomiess  for  him  and  receives  the  profits  shall  be  liable 
to  oake  a  return,  and  to  be  assessed  and  pay  the  in- 
come-tax.    Well,  but  in  this  case  that  machinery  could 
not  by  possibility  apply,  and  for  this  simple  reason: 
there  is  no  one  here  yrho  receives  the  profits,  because 
tbey  are  not  received  in  this  country,  which  plainly 
shows  that  they  are  not  profits  accruing  from  a  trade 
«serdsed  within  this  country  in  the  true  sense  of  the 
word,  because   the  profits  are  received  in  America. 
There  is  no  one  who  receives  them  here,  and  who  can 
be  made  responsible  ?     I  think,   when  the  sections 
«QDe  to  be    looked   at,     if   light    were  wanting — 
which  I  do  not  thuik  it  is — they  shed  an  abundant  light 
on  the  question  in  discussion,  which  is,  whether  the  trade 
wbidi  is  only  so  far  incidentally  carried  on  in  this  country 
that  they  buy  here  as  they  might  buy  anywhere  else, 
ftr  the  purpose  of  that  which  is  the  main  object  of 
tiieir  busdness — selling  in  America — whether  such  a 
tn^g  can  be  a  trading  within  the  meaning  of  this 
seetion  of  the   Income-tax  Act.     I  think,   therefore, 
that  in  point  of  what  is  the  reasonable  construction 
«f  this  Act,  it  cleariy  must  be  the  policy  of  the  law, 
and  it  certainly  is  the  equity  of  it — especially  when  you 
eome  to  look  at  all  the  other  sections  in  the  Act  of 
Ptt&ment,  and  the  machinery  to  which  our  attention 
has  been  called — that  there  is  only  one  construction 
wluch  we  can  put  on  this  Act  of  Parliament,  which  is, 
•that  the  profits  to  the  firm  in  America  did  not  accrue 
tx>  them   in   respect  of  any  trade  ezerdsed  in  this 
comitiy,  but  they  accrued  in  respect  of  a  trade  exer- 
oied  at  the  place  where  the  firm  is  established,  where 
its  main  and  principal  establishment  is  fixed,  and 
where  its  main  busmess  is  carried  on,  and  where  the 
eventual  profits  accrue  and  are  realised,  and  where 
^toiefwe  alone  they  can  be  considered  as  forming  a 
portion  of  the  income  of  the  country,  and  therefore  are 
chargeable  to  the  income-tax.     The  profits  which  come 
home  here  as  the  share  of  the  individual  partner  in  the 
bnainesB — who  is  established  here  more  as  agent  than 
as  a  partner,  performing  the  duties  of  an  agent  far 
more  than  of  a  partner,  because  he  does  not  act  for  the 
general  purposes  of  the  house,  but  only  for  the  pur- 

Cof  buying  the  goods  for  them  to  sell — they  coming 
I  to  this  country  as  his  individual  profits,  and 


forming  a  portion  of  the  income  of  this  country,  are 
properly  taxable  here.  Therefore,  as  far  as  regards 
his  share,  it  is  not  disputed  for  a  moment  that  he  is 
properly  made  liable.  With  respect  to  the  main  profits 
of  the  firm,  which  go  into  the  pockets  of  the  partners 
in  America,  they  are  not,  and  oi^fc  not  to  be,  subject 
to  be  taxed  in  this  country  *,  and  therefore  I  have  no 
doubt  in  my  mind  that  the  judgment  of  the  Court  of 
Ex.  ought  to  be  reversed. 

WiLLiAJifs,  J. — I  am  of  the  same  opinion. 

WiLLES,  J. — I  agree  in  eveiything  which  has  been 
said,  except  in  thinking  that  this  is  so  very  clear  a 
case.  If  I  had  had  to  construe  tlie  Act  of  Parliament 
without  the  assistance  of  the  able  argument  of  Mr. 
Mellish,  I  should  have  come  to  the  same  conclusion 
which  the  Court  of  Ex.  did.  Having  heard  that 
argument,  for  the  reasons  stated  by  the  Lord  Chief 
Justice,  I  agree  that  the  judgment  of  the  court  below 
should  be  reversed. 

Byles,  J. — I  am  of  the  same  opinion. — ^My  brother 
Crompton  has  been  obliged  to  go  to  diambers,  and  he 
desires  me  to  say  that  he  also  is  of  the  same  opinion, 
for  the  reasons  assigned  by  the  Lord  Chief  Justice. 

Blackburn,  J. — I  am  of  the  same  opinion.  I  do 
not  think  it  necessary  to  say  anything  more. 

JudgrmrU  of  the  Court  oj  Ex,  reverted. 

For  the  Crown,  Solicitor  of  Inland  Revenue, 

Attorney  for  the  defendant,  Mr.  Edtpin  Wilkuu  Field. 

ERROB  FROM  THE  QUEEN^S  BENCH. 

Thursdaj/t  June  14. 

(Before  Williams,  J.,  AIartin,  B.,    Willes    and 

Btles,  JJ.,  Channell  and  Wilde,  BB.) 

Clerk  0.  The  Queen. 

Quo  warranto — Office  of  town  counciUor —  Venue  ^ 

MietriaL 
Information  in  the  nature  of  a  quo  warranto  agtmut 
a  person  for  exercising  the  office  of  a  town  cows- 
cUhr  of  a  municipal  borough  m  the  county  of 
Lancaster.     The  original  venue    was    laid  in  the 
county  of  Lancaster,  but  t/te  issue  wcu  tried  m  Mid- 
dlesex by  order  J  on  a  suggestion  on  tJie  record  that  it 
m^ht  be  more  convenientlg  tried  there,  atui  qfler 
vei'dict  of  guilty  the  judgment  of  the   court   was 
given  thereon : 
Held,  that  the  court  had  power  to  order  the  issue  to  be 
tried  in  Middlesex  upon  this  suggestion,  and  that 
there  was  no  mistrial  on  this  ground. 
This  was  a  writ  of  error  brought  by  the  defendant 
on  a  judgment  of  the  Court  of  Q.  B.  in  favour  of  the 
prosecutor  after  the  trial  of  issues  joined  on  an  infor- 
mation in  the  nature  of  a  quo  warranto. 

liverpooL  Be  it  remembered  that  C.  F.  Robinson, 
Esq.,  &c.,  at  the  relation  of  Thomas  Rigby,  of  the 
borough  of  Liverpool,  &c.,  gives  the  court  here  to  un- 
derstand and  be  informed  that  the  borough  of  Liver- 
pool is  one  of  the  boroughs  named  in  schedule  A  in 
the  6  &  7  Will  4,  c.  76,  and  that  there  are  of  right 
and  ought  to  be  divei*s,  to  wit,  sixteen  wards  of  the 
said  borough,  one  whereof  is  called  and  known  as 
No.  4,  or  St.  Paul's  ward,  and  that  wi:hin  the  said 
borough,  there  are  and  of  right  ought  to  be  divers,  to 
wit,  forty- eight  councillors  of  the  said  borough  ;  that 
is  to  say,  three  coundllors  of  and  for  each  of  the 
said  sixteen  wards  of  the  said  borough,  to  be  elected 
in  the  manner  in  the  said  Act  specified,  and  that 
the  place  and  ofiice  of  a  councillor  of  the  said  borough 
is  a  public  office  of  great  trust  and  pre-eminenoe 
within  the  said  borough  touching  the  rules  and  govern- 
ment of  the  same  (that  is  to  say)  at  the  borough  of 
Liverpool  aforesaid,  in  the  county  of  Lancaster,  and 
that  John  Clerk,  late  of  the  said  borough  of  Liver- 
pool, merchant,  to  wit,  on  &c,  at  the  borough  of 
Liverpool  afore:<ald,  in  the  county  of  Lancaster,  did  us 
and  exerdse,  and  from  thence  continually  afterwards  t 

the  time  of  exhibiting  this  information,  hath  there  use^ 
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and  exercised,  without  any  legnl  warrant,  royal  grant 
or  right  whatsoever,  the  office  of  a  councillor  of  aad 
for  the  said  ward  called  No.  4,  or  St.  Paul*8  ward,  in  the 
said  borough,  and  for  and  during  all  the  time  aforesaid 
hath  there  claimed  and  still  doth  there  claim  to  be  a 
councillor  of  and  for  the  said  ward,  and  to  have  and 
enjoy  all  the  liberties,  privileges  and  franchises  to  the 
said  office  of  a  councillor  of  and  for  the  said  ward 
belonging  and  appertaining,  whidi  said  office,  liberties, 
privileges  and  franchises,  he  the  said  John  Clerk  for 
and  during  all  the  time  aforesaid  upon  our  said  lady 
the  Queen,  without  any  legal  warrant,  royal  grant  or 
right  whaUoevcr,  hat!i  usurped,  and  still  doth  usurp. 
In  contempt,  &c. 

Plea — Protesting  that  the  said  information  and 
matters  therein  contained  are  not  sufficient  in  law,  and 
that  the  said  John  Clerk  need  not,  nor  is  obliged  by 
law  to  give  any  answer  thereto,  yet  for  plea  in  this 
behalf  he  says  that  he  did  not  use  or  exercise  the  said 
office  of  a  councillor  of  and  for  the  siud  ward,  nor 
claim  to  be  a  councillor  of  and  for  the  said  ward,  nor 
to  have,  use,  or  enjoy  the  liabilities,  privileges  and 
franchises  to  the  said  office  of  a  councillor  of  the  said 
ward  belonging  or  appertaining,  or  any  part  thereof. 

Issue  thereon. 

And  now  on  the  2nd  March  1859,  it  is  sug- 
gested and  manifestly  appears  to  the  court  here  that 
the  trial  of  the  said  issue  above  joined  between,  &c., 
may  be  more  conveniently  had  in  the  county  of  Middle- 
sex than  in  the  county  of  Lancaster ;  therefore,  according 
to  the  statute  in  such  case  made  and  provided,  let  a 
jury  of  the  said  county  of  Middlesex  come,  &c 

Tlie  record  then  set  out,  in  the  usual  way,  the 
Terdict  of  guilty  and  the  judgment  of  the  court  there- 
upon. 

Upon  this  judgment  the  defendant  alleged  error,  and 
after  joinder  in  error  delivered  the  following  pointo  for 
argument : — 

1.  That  it  appears  by  the  record  that  the  issue  joined 
on  the  information  was  tried  in  and  by  a  jury  of  the 
county  of  Middlesex,  and  not  by  a  jury  of  tlie  county 
or  place  where  the  venue  in  the  said  information  is 
Itud. 

2.  That  there  is  no  statute  or  law  to  warrant  the 
trial  of  the  siud  issue  by  a  jury  of  the  county  of  Iklid- 
dlesex,  upon  a  suggestion  that  a  trial  of  the  said  issue 
might  be  more  conveniently  had  in  that  county,  than  in 
the  said  county  of  I^ncaster. 

3.  That  there  has  been  a  mistrial  of  the  said  issue. 
The  points  for  the  defendant  in  en*or  were  the  fol- 
lowing : — 

1.  That  the  Court  of  Q.  B.  had  power  to  direct  the 
issue  to  be  tried  in  Middlesex  by  a  jury  of  that  county, 
by  virtue  of  its  supreme  common  law  jurisdiction. 

2.  That  this  is  an  action  within  the  3  &  4  Will.  4, 
c.  42,  s.  22. 

3.  That  the  court  had  power  to  du'ect  the  issue  to 
be  tried  in  Middlesex  under  the  6  &  7  Vict  c  89, 
8.  5. 

4.  That  an  information  in  quo  warranto  is  a  pro- 
ceeding in  which  the  prerogative  of  the  Crown  is  con- 
cerned, and  in  which  therefore  the  trial  may  be  had  in 
any  county. 

Brett  for  the  plaintiff  in  error. — The  point  is, 
whether  the  venue  was  rightly  changed  to  Middlesex. 
The  venue  wtis  originally  laid  in  the  county  of  Lan- 
caster, and  so  it  appears  by  the  record,  but  the 
parties  went  before  Williams,  J.  at  chambers,  who, 
upon  the  mere  suggestion  that  the  mformation  could 
be  more  conveniently  tried  in  Middlesex  than  in 
Lancashire,  ordered  the  venue  to  be  changed  to  1^1  iddle- 
sex,  and  the  information  was  subsequently  tried  in 
Middlesex  before  a  Middlesex  jury.  This  it  is  sub- 
mitted was  a  mistrial  and  a  ground  of  error.  The 
venue  in  this  case  is  local  in  its  nature,  as  the  matter 
of   the   information  could  only  have  arisen  in  the 


borough  of  Liverpool,  Lancashire,  and  therefore  there 
was  no  power  for  a  judge  to  change  the  venne. 
[Martin,  B. — By  the  record  it  appears  to  be  the  sug- 
gestion of  the  court,  and  not  the  order  of  WilliamA,  J.3 
An  information  is  not  an  action  within  the  meaning  of 
the  C.  L.  P.  A.,  and  there  is  no  power  to  change  the 
venue  on  such  a  suggestion.  If  the  suggestion  were 
that  a  fair  trial  oould  not  be  had  in  the  county  in 
which  the  matter  arose,  no  doubt  the  venue  might  be 
changed.  That  was  decided  in  Rex  v.  Uuntf  3  B.  & 
Aid.  444 ;  and  also  that  the  suggestion  need  not  state 
the  facts  from  whence  it  is  to  be  inferred  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  where 
the  venue  is  laid.  In  the  statute  of  Quo  Wamnte, 
18  Edw.  1,  there  is  an  express  enactment,  *'tbat  for 
sparing  the  costs  and  expenses  of  the  people  of  this 
realm,  pleas  of  quo  toammto  from  henceforth  shall  be 
pleaded  and  determined  in  the  cireuit  of  the  jnatices, 
and  that  all  pleas  now  depending  shall  be  adjourned  into 
their  own  shires  until  the  eomug  of  the  juatioee  into 
those  parts."  And  in  commenting  on  this  part  of  the 
statute  Lord  Coke  (2  Instit.  498)  dtes  tYie  Archbi»h<^  of 
Fork's  case :  "  The  Ai'chbishop  of  York  was  in  po88e»> 
sion  of  prisage  of  wines  in  the  port  of  Hull,  and  in 
the  reign  of  Edw.  2,  in  the  time  of  John  Archbiabop, 
the  same  franchise  was  seise<l  into  the  king's  hands. 
After  the  decease  of  John  Archbishop,  William  Arch- 
bishop, his  successor,  sued  in  Parliament  in  the  reign 
of  Edw.  3,  by  petition  of  right,  to  be  restored  to  the 
said  franchise;  and  afterwards,  by  Parliament,  the 
petitioner  was  restored  to  the  possession  of  the  said 
franchise,  and  by  the  same  award  it  was  adjudged  that 
the  said  William  Archbishop,  the  petitioner,  should 
answer  the  King  when  and  where  he  pleased ;  and  the 
like  award  was  made  upon  the  petition  of  the  said 
William  Archbishop  in  the  Parliament  the  moiTOW 
after  the  feast  of  St.  Catherine,  in  the  fourth  year  of 
the  same  king,  whereupon  the  King  brought  a  writ  of 
quo  vMirranto  against  the  said  William  Archbishop, 
returnable  in  the  Court  of  Common  Pleas,  to  know  by 
what  warrant  he  claimed  to  have  prisage  of  wines  in 
the  port  of  Hull.  Paming,  Serjt.  of  counsel  with 
the  archbbhop,  pleaded  to  the  jurisdiction  of  the 
court,  and  demanded  judgment  if  the  archbishop 
ought  to  make  any  answer  there,  for  that  King 
Edward,  grandfather  of  Edw.  3,  made  a  statute  in- 
tending Sx\a  statute  of  18  Edw.  1)  which  provided 
that  the  pleas  of  quo  vx^rranto  should  be  pleaded 
before  justices  in  eyre  in  the  counties,  and  that  it 
was  ordained  by  a  statute,  made  in  the  time  of  Edw.  3., 
at  his  Parliament  at  Northampton  (which  was  ill  2 
Edw.  3),  that  by  a  writ  under  the  great  or  privy  seal 
no  disturbance  should  be  that  common  ri^t  sbonld 
not  be  done  to  all,  and  we  intend  not  (saith  he)  that 
against  the  said  statute,  whidi  is  a  law  common  to  all, 
that  we  ought  to  answer  in  this  court.  The  matter 
concerning  this  Act  of  18  Edw.  1  was  not  denied, 
but  Sir  W.  Herle,  chief  justice  that  gave  the  rule,  re- 
lying upon  the  award  in  Parliament  that  the  arch- 
bishop should  answer  the  King  when  and  where  he 
would,  and  there  it  is  said  that  tlie  award  of  Parltament 
was  the  highest  law  that  oould  be,  and  thereupon  Se^i. 
Paming  answered  over.'^  [Wiluahs,  J. — Lord  Coke  is 
there  speaking  of  the  old  obsolete  writ  of  quo  vorroMio, 
which  was  very  different  from  an  information  in  the 
nature  of  a  quo  warragUo.']  The  6  &  7  Vict.  c.  89, 
s.  5,  only  gives  power  to  the  court  to  order  the  vrane 
in  an  information  in  the  nature  of  a  quo  wammto  to 
be  laid  in  liliddlesex  or  London  when  the  application  is 
made  at  the  same  time  as  for  leave  to  file  the  infonnsi* 
tion  ;  but  in  the  present  case  no  such  order  was  made. 
In  Comer*s  Crown  Practice  it  is  stated  that  an  in- 
formation in  the  nature  of  a  quo  wttrranto  has  aQ  the 
incidents  of  a  writ  of  quo  vxxrranio^  and  the  altera- 
tion in  the  practice  from  the  old  writ  to  the  modem 
proceeding  by  way  of  infoxmation,  has  not  changed  the 
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liir  as  to  the  venue.  This  is  a  point  affecting  the 
pnril^ges  of  moiucipal  oorporations  generallj,  as  to  the 
i^t  to  have  such  issues  tried  in  their  own  counties, 
nhiefa,  it  is  submitted,  cannot  be  abridged,  as  done 
hoe  on  a  mere  suggestion  of  convenience. 

Miboardf  contra,  was  not  called  upon. 

By  the  Ck>UBT. — ^There  was  no  mistrial,  and  the 
objection  cannot  be  sustained.      Judfftfteni  affinned. 


BAIL   C0T7BT. 

Baporled  by  T.  W.  Sauvdbbs,  Ev^^  Barrister-at-Law. 

7\<e«%,  June  12. 

(Before  Hill,  J.) 

gxpvte  Mebbeit,  re  Ths  Portsmouth  Railway 

Company. 
Tvuai  /rom  year  to  year — Ctaim  to  con^^emaJtum-^ 
RaSway — Lands  Chtuses  CtmsoUdation  ActS  VicL 
a  18,  a.  121 — Mandamus, 
A  itnant/rom  year  to  year  of  land  required  by  a  rail- 
way company  has  no  claun  to  compensation  under 
jeeC  121  qftheS  VicL  c,  IS,  if  he  has  received 
hgal  notioe  to  quit,  and  his  kind  is  not  required 
wdil  the  esqtiration  thereof. 

In  this  case  a  rule  had  been  obtained  for  a  mojidOr- 
wm  to  be  directed  to  certain  justices  of  Hampshire, 
leqnixing  them  to  bear  and  adjudicate  upon  an  appli- 
cition  o?  a  Mr.  Merrett  upon  a  ckim  for  oompensaUon 
against  the  above  company. 

B J  the  8  Vict  c  18,  s.  18,  the  promoters  of  an 
imdertaking  requiring  any  land  are  to  give  notice  to 
the  parties  interested,  and  are  to  require  the  particu- 
lars of  their  estate,  and  by  sect.  121,  "If  any  such 
lands  shall  be  in  the  possession  of  any  person  having 
no  greater  interest  therein  than  as  tenant  for  a  year,  or 
frmn  year  to  year ;  and  if  such  person  be  required  to 
^ve  up  possession  of  any  lands  so  occupied  by  him  be- 
iaet  the  expiration  of  hu  term  or  interest  therein,  he 
shall  be  entitled  to  compensation  for  the  value  of  bis 
awKpred  term  or  interest  in  such  lands,**  &c,  and 
the  amount  is  to  be  determined  by  two  justices  in  case 
Ihe  parties  differ  as  to  the  amount. 

In  this  case  the  Portsmouth  Railway  Company  re- 
qnired  the  land  occupied  by  the  applicant,  and  gave 
him  notice  pursuant  to  the  18th  secUon,  whereupon 
he  relied  that  he  was  tenant  from  year  to  year  of  the 
wemiaes.  He  then  had  due  notice  to  quit  given  him 
%j  his  landlord,  in  order  that  the  railway  company 
inight  have  possesion.  Kot  having  received  any  com- 
poDsatiOD,  he  applied,  under  sect.  121,  to  two  justices 
to  assess  compensation,  but  they  held  that  he  was  not 
entitled  to  any,  and  dismissed  the  application. 

MUward  now  showed  cause,  and  contended  that, 
as  the  oompany  did  not  reqmre  and  take  the  prenuses 
until  after  the  term  of  the  applicant  had  expired,  he 
had  no  claim  under  the  121st  section  of  the  Act. 

Digby  being  called  upon  to  support  the  rule,  argued 
that  the  first  notioe  was  in  part  a  taking  of  the  land, 
for  it  disaUed  the  tenant  from  cultivating  it,  or  obtain- 
mg  any  goodwill  upon  leaving :  {Reg.  v.  The  Commis- 
dmere  ^  Woods,  17  L.  J.  341,  Q.B.} 

HiLL^  J. — ^All  that  the  notice  says  is,  "  We  require 
to  porchase  this  land ;  let  us  know  what  interest  you 
have  in  it ;"  an  answer  is  given  some  time  after,  and 
shows  that  the  tenant  is  such  from  year  to  year.  He 
then  has  a  regular  notice  to  quit,  and  is  therefore  not 
j^iunmfifiH  _         -A^  discharged, 

Bbo.  v.  Hoole  and  another  (Justices.) 
Foor4a» — Overseers  of  the  poor — In  tohom  the  right 

to  nominate—^  Eli*,  c.  2,  «.  1. 
THss  right  to  appoint  overseers  qf  the  poor  is  vested  by 
law  mMy  m  the  justices,  who  may  make  such  ap- 
pointment, whether  the  inhabitants  have  nominated 
person*  for  the  office  or  not 


On  a  former  day  Wh^ham  obtained  a  rule  nisi 
for  a  certiorari  to  remove  into  this  court  an  order  of 
justices,  made  at  the  special  sessions  for  the  hundred 
of  Blackburn,  Lancashire,  appointing  overseers  for  a 
parish  within  that  hundred.  The  rule  was  obtained 
upon  several  grounds,  and  the  affidavits  there  used 
and  those  in  uiswer  were  so  conflicting  as  to  the  pre- 
dse  facts  that  tlie  counsel  respectively  agreed  to  leave 
the  only  question  really  in  dispute,  namely,  whether 
or  not  justices  have  power  to  appoint  overseers  of  the 
poor  without  or  in  disregard  of  a  previous  nomination 
by  the  inhabitants  in  vestry,  as  one  of  law  for  his 
Lordship^s  decision. 

Melluh  showed  cause,  and  contended  that  the  right 
to  appoint  was  wholly  in  the  jostioes,  that  right  bemg 
founded  upon  the  43  Elis.  c  2,  s.  1,  which  enacts 
^'  That  the  churchwardens  of  every  parish,  and  four, 
three,  or  two  substantial  householders  there,  as  shall  he 
thought  meet,  having  respect  to  the  proportion  and 
greatness  of  the  same  parish  and  parishes,  to  be  nomi- 
nated yearly  in  Easter  week,  or  within  one  month  after 
Easter,  under  the  hand  and  seal  of  two  or  more  justices 
of  the  peace  in  the  same  county,  whereof  one  to  be  of 
the  quorum,  dwelling  in  or  near  the  same  parish  or 
division  where  the  same  parish  doth  lie,  shall  be  called 
overseers  of  the  poor  of  the  same  parish,"  &c  That 
the  assent  of  the  inhabitants  had  nothing  to  do  with 
the  impointment. 

W&gham  was  called  upon  to  support  his  rule,  and 
argued  that  the  statute  of  Elizabeth  most  be  read  with 
reference  to  the  Acts  before  in  force ;  the  first  statute, 
27  Hen.  8,  c.  25,  requiring  the  churchwardens  to  make 
collections  for  the  poor,  which  was  followed  by  the  5  & 
6  Edw.  6,  c  2,  of  a  similar  character,  and  the  5  Ells, 
c.  3,  whereby  the  parishioners  were  to  appoint  the  col- 
lectors of  alms  for  the  poor.  [Hill,  J. — Nolan,  in  his 
Poor  Laws,  lays  down  the  practice.  The  question  is, 
whether  the  consent  of  the  inhabitants  is  necessary. 
Lord  Kenyon,  in  Mex  v.  Forrest,  3  T.  R.  says :  '*  But 
we  are  to  decide  this  question  on  the  statute  of  43 
Eliz.  c.  2,  the  first  section  of  which  expressly  declares 
that  the  overseers  shall  be  nominated  by  two  or  more 
justioes  of  the  peace,  whereof  one  shall  be  of  the 
quorum.  Unless  there  is  a  legislative  authority  for  it^ 
it  is  not  necessary  that  there  ^oold  be  the  sanction  of 
the  vestry.]  The  practice  from  the  earliest  times  has 
been  invariably  for  the  proper  persons  to  be  nominated 
by  the  inhabitants  in  vestry.  The  statute  of  Elizabeth 
has  reference  to  the  practice  under  the  earlier  statutes, 
59  Geo.  3,  c  12,  s.  6. 

Hill,  J. — I  am  of  opinion  that  the  consent  of  ths 
inhabitants  was  not  necessary  for  the  appointment 
The  overseers  derive  their  authority  from  the  43  Eliz., 
which  enacts  "  That  the  churchwardens  of  every  parish, 
and  four,  three,  or  two  substantial  householders  there, 
as  shall  be  thought  meet,  having  respect  to  the  propor- 
tion and  greatness  of  the  same  parish  and  parishes  to 
be  nominated,  yearly  in  Easter  week,  or  within  one 
month  after  Easter,  under  the  hand  and  seal  of  two  or 
more  justices  of  the  peace  in  the  same  county,*'  are  to 
be  the  overseers  of  the  poor.  Th^  are  therefore  nomi- 
nated under  this  enactment,  and  all  that  the  jostioes 
are  by  law  required  to  do,  is  to  exercise  their  discretion 
and  act  jointly,  as  was  decided  in  Rex  v.  Great  Marhw, 
2  East,  244,  and  the  very  fact  that  the  matter  is  for 
their  discretion  shows  that  the  appointment  is  not  to 
be  the  act  of  any  other  body.  It  is  a  remarkable  dr- 
cumstance  that  Nolan's  Poor  Laws,  which  is  a  very 
great  authority,  is  altogether  silent  ss  to  tlie  nomina- 
tion of  the  overseers  by  the  vestry.  At  page  46  it  is 
said  '*  The  appointment  of  fit  persons  for  the  discharge 
of  this  ofiice  is  a  discretionary  power  vested  in  the 
justices,  who  are  to  select  such  householders  as  thej 
may  think  most  proper,  having  respect  to  the  circum- 
stances of  the  place  and  the  condition  of  the  individual ;" 
and  the  case  of  Rex  v.  Forrest  and  the  one  ahneady 
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'^ited  ooufirm  this.  I  am  therefore,  on  this  short  ground, 
of  opinion  that  the  persons  in  fact  appointed  by  the 
Justices  being  substantial  householders,  and  only  ob- 
jected to  because  they  nrere  not  appointed  by  the  vestry, 
who  it  appears  sanctioned  other  parties,  were  properly 
4ippointed  by  the  justices,  and  that  none  other  can  be 
appointed.  Hule  discharged. 


BOLIiS  OOXJBT. 


Reported  by  Gsoboe  WiimLET,  Eaq.,  of  the  Middle  Temple, 

Barrlster-at-Law. 

Jiii^  7  and  9. 

tfde  &roBiB*8  UNivKBSirY  Gift  Am)  thb  52  Gbo.  3 

A2n>  THE  Charitable  Trusts  Act  1858, 1855. 

Charity — Scheme — A  mbiguity. 

A  teetatar  gave  fimde  to  mainlUan  tkrce  bogt  at  one  oj 

the  uttiversUiet  for  three  gears,  to  he  tahen  Jrom 

those  poor  children  on  whom  he  had  settled  lands 

for  their  teaching  at  a  peUg  school  at  Wakefield 

tmtU  theg  should  he  fit  to  go  to  the  free  school  at 

Wakefield,  and  to  he  sent  from  thence  to  the  Um- 

•versitg.     The  hogs  were  to  he  natives  qf  Wakefield. 

Bg  a  scheme  sanctioned  hg  the  court,  it  was  directed 

that  the  hogs  should  he  chosen  first  from  those  horn 

in  the  town  cf  Wakefield,  who  ^*shall haceheen'' 

three  gears  at  the  free  school,  then  from  hogs  horn 

vfithin  the  parish  who  ^  have  heen  '*  three  gears  at 

the  sdiool,  and  then  from  other  hogs  who  have  heen 

three  gears  at  the  sthool: 

Beld,  that  the  three  gears  need  not  he  next  preceding  the 

election  of  a  hog,  and  therefore  the  court  refused  to 

set  aside  cm  election  of  a  hog  who  had  heen  three 

gears    at    the    school,    hut   had    left  five    gears 

iiefbre  the  election,  and  had  since  gone  to  Shretnburg 

echooL 

John  Stone,  of  Hasleborrow,  in  the  county  of 
Derby,  by  his  will,  dated  in  1674,  gave  and  bequeathed 
certain  l^ds,  both  copyhold  and  freehold,  within  the 
«ounty  of  York,  "  for  the  muntaining  and  bringing  up 
of  three  boys,  the  children  of  such  parents  as  were  not 
able  to  bring  them  up  alone,  at  the  universities  of  this 
nation,  viz.,  Cambridge  or  Oxford,  for  three  years,  and 
(his  mind  and  will  was  that  the  said  three  boys  should 
the  chosen  out  of  those  poor  children  that  he  had  lately 
.-settled  lands  upon  for  their  teaching  at  a  petty  school 
'tmtil  they  should  be  fit  to  go  to  the  iree  school  in 
Wakefield,  and  to  be  sent  from  thence  and  maintained 
at  one  of  the  universities  also  for  three  years,  and  after 
that  time  other  three  boys  of  the  same  to  be  sent  up 
and  maintained  there  three  years  successively  for 
■ever." 

The  testator  had  by  indentures  of  lease  and  release 
of  25th  and  26th  May  1674  conveyed  and  surrendered 
certain  freehold  lands  and  a  copyhold  close  to  the 
governors  of  the  Free  Grammar-school  of  Wakefield, 
upon  trust  to  provide  and  pay  a  schoolmaster  to  teach 
and  prepare  twelve  poor  children  of  Wakefield  imtil 
they  should  be  ready  and  fit  for  the  free  school  afore- 
said, choice  to  be  made  from  children  living  in  parti- 
cular streets  of  the  town  of  Wakefield.  It  b«ng  found 
that  there  were  not  sufficient  objects  of  the  charity 
founded  by  the  testator's  will,  a  petition  was  pre- 
aented  to  the  Court  of  Ch.,  and  a  scheme  was  drawn 
ap  and  confirmed  by  an  order  of  the  court,  dated 
in  July  1826,  for  regulating  the  said  charity, 
by  which  it  was  dedared  as  follows: — *'That 
the  sud  governors  shall  be  at  liberty  to  apply 
ihe  rents,  revenue  and  income  of  the  said  estate, 
«alled  Stone's  University  Gift,  to  maintain  and  bring 
np  three  boys  bom  in  the  town  of  Wakefield,  at  one  of 
the  Universities  of  Oxford  or  Cambridge,  for  four  in- 
stead of  tliree  years,  such  boys  to  be  elected  out  of  the 
boys  who  shall  have  been  three  years  at  the  Free 
<Gnmmar-8chool  at  Wakefield,  and  that  in  case  there 


shall  not  be  any  boy  fit  to  be  elected  bom  within  tho 
town  of  Wakefield,  the  said  governors  shall  be  at 
liberty  to  elect  bojrs  bom  within  the  parish  of  Wake- 
field who  have  been  three  years  at  the  Free  Grammar- 
school  at  Wakefield ;  and  if  there  shall  be  none  fit  to 
be  elected  bora  within  the  parish  of  Wakefield,  then 
that  the  governors  shall  be  a^iberty  to  elect  any  other 
boys  who  have  been  three  years  at  the  Free  Gnunmar- 
school  at  Wakefield;  and  in  case  there  shall  be  no 
boys  candidates  for  such  charity  from  the  said  Free 
Grammar-school,  then  that  the  said  governors  might  be 
at  liberty  to  invest  the  surplus  revenue  of  the  said 
charity  in  the  public  funds  or  in  the  purchase  of 
lands,  to  accumulate  for  the  future  use  of  the  said 
charity." 

In  June  1859  an  election  took  place  of  a  boy  to  be 
sent  to  and  maintained  at  the  University  of  Oxford  or 
Cambridge,  there  being  three  candidates :  the  petitioner, 
Fitzherbert  AstiyCave,  who  was  not  anative  of  Wakefield, 
but  had  been  at  the  scheol  three  years  then  immediately 
preceding ;  Joseph  Westmoreland,  who  alone  of  the  ' 
three  candidates  was  bom  within  the  town  of  Wake- 
field, and  had  been  formerly  three  years  at  the  Free 
Grammar  School,  hut  had  left  it  five  years  previously 
and  gone  to  Shrewsbury  school ;  and  another  boy.  The 
govemors  elected  Joseph  Westmoreland. 

This  petition  was  presented  by  Fitxherbert  Gave, 
praying  a  declaration  that  the  said  election  was  null 
and  void,  as  not  being  justified  by  the  provisions  of  the 
will  and  of  the  scheme. 

R.  Palmer,  Q.C.  and  Karslake  for  the  petitioner. 

Selitgn,  Q.C.  and  Xoy  for  the  trustees  of  the  charity. 

FoUett,  Q.C.  and  Drice,  for  Westmoreland. 

The  Master  of  the  Roixa. — The  further  oonsde- 
ration  which  I  have  given  to  this  case  has  led  me  to 
the  conclusion  that  the  petitioner  has  put  a  wrong 
constraction  on  the  scheme  settled  by  the  court.  The 
proposition  of  the  petitioner  is  undoubtedly  just,  tiiat^ 
if  the  scheme  is  ambiguous,  the  original  directions  of 
the  will  of  the  founder  must  be  followed ;  but  these  are 
not  sufficientiy  distinct  to  control  what  I  oonoeive  to 
be  the  scope  of  the  scheme.  The  question  to  he  de- 
termined is,  whether  a  boy  who  has  been  a  scholar  for 
three  years  next  preceding  the  election  of  a  boy  to  he 
sent  to  college,  but  who  is  not  a  native  of  WaJoefield, 
is  to  be  preferred  to  a  boy  bora  in  the  town,  who  has 
been  at  the  school  three  years,  but  has  left  it  pre- 
viously to  the  election  taking  place.  The  objects  of 
the  testator's  gift  were  three  boys,  natives,  who  should 
be  educated  at  the  petty  school,  established  bj  the 
testator  at  Wakefield  for  natives  of  the  town,  and  then 
at  the  Grammar-school  at  Wakefield,  to  be  sent  from 
thence  to  the  University.  In  the  scheme  which  was 
setUed  under  the  sanction  of  this  court,  for  the  pur- 
pose of  defining  and  carrying  into  effect  the  testator's 
objects,  precedence  is  given  to  boys  bora  in  the  town 
of  Wakefield,  who  "  sh^  have  been**  three  years  in  the 
school;  then  to  boys  bora  in  the  parish ;  and  in  defanlt 
of  these,  foreigners  are  to  be  elected.  In  every  case 
boys  must  have  been  three  years  at  the  Grammar- 
school  ;  but  the  question  is,  must  they  have  been  at 
the  school  for  the  three  vears  next  preceding  ?  Ths 
two  expressions  used  in  ue  scheme,  **  who  shall  have 
been,"  and  "who  have  been,"  at  the  free  school,  are 
not,  I  think,  distinguishable — they  are  in  substance  the 
same,  and  denote  ''attendance  at  any  time"  at  the 
school,  and  not  for  the  three  years  next  preceding. 
The  scheme  ought  to  be  oonstratd  in  a  liberal  spirit, 
and  so  as  to  include  as  many  objects  as  possible. 
Precedence  is  to  be  given  to  boys  natives  of  the  town 
and  of  the  parish  of  Wakefield ;  and  there  is  nothing 
to  show  that  it  is  to  be  an  indispensable  conation  that . 
the  boys  chosen  shall  have  been  the  three  last  years  at 
the  school,  excluding  boys  who  had  left  the  school  for 
another.  If  it  were  otherwise,  assuming  that  there  is  a 
competent  scholar  bom  in  the  town  or  parish  who  had 
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been  three  jean  at  the  school,  bat  had  left  it,  it  would 
not  be  poesible  to  elect  him,  which  wonld,  1  think, 
defeat  the  object  of  the  will  and  of  the  scheme.  I  shall 
therefore  make  no  order  on  this  petition. 


OOXJBT  OF  QUEEN'S  BENOH. 

Reported  b J  JoBV  THOKraoK,  T.  W.  Saumdbes,  and  C.  J*  B. 
HmnLST,  Eaqra,  Barristen-at-Law. 

June  6  and  9. 

The  Overseers  of  the  Poor  of  the  Parish  of 
St.  Botolfh  without,  Aux^ate  (appellants)  v. 
The  Board  of  Works  for  the  Whitechapel 
District  (respondents). 

Metropoiu  Local  Management  Ad,  19  4  ^0  VicL 
c,  120 — District  board-— Principle  of  rating  parishes 
mlMn  disiricL 
The  object  and  eject  of  the  Metropolis  Local  Manage- 
'  ment  Act,  19  ^  90  Vict,  c,  120,  are  to  substitute 
disforiets  for  parochial  governmentf  not  onbf  as 
regards  management,  but  as  regards  expenditure  and 
taxation ;  and  under  ii,  a  district  bocard  mag  assess 
a  parish  to  an  amount  greater  than  is  required  for 
the  outlag  witlUn  its  own  Umits,  \fsuch  assessment  be 
bg  a  general  rate  throughout  the  district  to  meet  the 
expenses  of  the  district  at  large ;  though  it  is  compe- 
tent to  the  board  in  the  exercise  of^kdr  discretion, 
in  oases  where  the  outlag  is  for  the  exclusive  beneJU 
of  apart  of  a  district,  to  exempt  from  the  rates  that 
part  M&ici  enjoys  no  benefit ;  with  the  exercise  of 
toJUdk  discretion,  however,  this  court  wiU  not  inter- 
fere. 

This  was  a  case  stated  by  a  metropolitan  police 
migistrate  for  the  opinion  of  the  court  under  the 
20  &  21  Vict  c.  43. 

It  i^peared  that  an  order  having  been  made  bj  the 
above  board  pursuant  to  the  19  &  20  Vict,  c  120 
(HetropoUs  Local  Management  Act),  for  the  payment 
bj  the    before-mentioned    overseers  of   the  sum  of 
564/.  Is.,  141L  of  which  was  to  be  levied  as  a  sewers 
rate,  and  4232.  9s.  as  a  general  rate,  and  the  overseers 
hsA-ing  declined  to  levy  such  rate,  they  were  pursuant 
to  the  said  statute  summoned  before  Mr.  Yardley,  one 
of  the  metropolitan  police  justices,  to  show  cause  why 
they  should  not  pay  the  same,  and  the  magistrate 
having  decided  in  favour  of  the  application,  a  case  was 
ditnanded  and  stated  aooordin^y .    It  appeared  that  con- 
fiUerable  discns^on  had  from  time  to  time  taken  place  at 
the  board  of  works  as  to  the  principle  to  be  adopted  in 
determining  th<)  contributions    to  be    paid    by    the 
Tarioos  places  within  the  district.     It  was  ultimately 
resoh*ed  that  the  expense  of  keeping  the  pavement  in 
repair  and  every  other  expense  ought  to  be  charged  in 
the  same  manner  on  each  parish  in  proportion  to  its 
rate.-\ble  value ;  but  as  some  portions  of  the  district  are 
not  paved  at  all,  and  other  portions  are  very  insuffi- 
ciently paved,  the  expense  of  bringing  the  paving  of 
those  portions  of  the  district  into  as  good  a  condition 
as  the  well-pavod  portions  of  the  district  ought  to  be 
borne  by  the  parishes  in  which  those  nnpaved  or  in- 
sufficiently paved  portions  are  situate.    Accordingly  a 
ciU  was  made  upon  the  several  parishes  of  the  White- 
dupel  district,  St.  Botolph,  Aldgate,  being  one  of  them. 
One  of  the   sums,   viz.,   2225/.  charged  to  another 
piridh  under  the  general  rate,  was  composed  of  its 
shnre  of  the  call  according  to  the  rateable  value,  and  a 
sum  of  855/L  4s.  9d.,  being  a  sum  required  for  special 
paving,  chargeable  exclusively  on  Whitechapel,  accord- 
ing to  the  aforesaid  resolution.    Hie  other  sums,  with 
the  exception   of  285£.  for  bond  debt    and  interest 
cliarged  exclusively  upon  the  parish  of  Holy  Trinity, 
Minories,  represented  the  shares  of  the  call  according 
to  a  rateable  value  payable  by  each  parish  in  the  dis- 
trict.   Prior  to  the  passing  of  the  Metropolis  Local 
Management  Act,  the  parish  of  St.  Botolph  had  been 


separately  rated  for  drainage,  paving,  cleansing,  lighting 
and  other  purposes  named  in  the  said  Act,  except  sewer- 
age, and  the  affairs  of  the  parish  were  managed  under  the- 
47  Geo.  3,  c.  38  0<x»l>  If  each  paiish  of  the  White- 
chapel district  had  been  required  to  contribute  to  the- 
"  sewers  rate  **  and  the  '*  general  rate  "  for  the  district, 
upon  the  principle  of  ap^rtioning  the  whole  amount  of 
those  rates  among  the  several  parishes  in  the  district 
according  to  the  outlay  for  those  purposes  within  such 
parishes  respectively,  or  according  to  the  benefit  directly 
derived  by  such  parishes  respectively  therefrom,  and  not, 
as  was  done,  upon  the  principle  of  requiring  eacb 
parish  to  contribute  according  to  the  principle  liud  down 
by  the  board,  then  the  sum  to  be  contributed  by  the 
parish  of  St.  Botolph,  both  as  regarded  the  **  sewera 
rate "  and  the  "  general  rate,"  would  have  been  .con- 
siderably less  than  the  sum  which  the  board  had  re- 
quired the  parish  to  contribute  towards  the  said  rates, 
respectively.  Hie  several  parishes  within  the  dbtrict 
were  all  benefited  indirectly  by  the  expenditure,  to 
meet  which  the  sum  directed  to  be  levied  was  required. 
Upon  these  facts  it  was  contended  by  the  overseers 
before  tlie  magistrate  that  the  order  was  made  upon  an 
erroneous  principle,  both  as  regarded  the  sum  to  b& 
contributed  for  "  sowers  rate,"  and  the  sum  to  be  con- 
tributed for  *'  general  rate  "  and  that  it  was  null  and 
void.  On  the  other  hand,  the  board  contended  that 
the  order  was  made  upon  a  correct  principle,  and  also- 
that  they  had  determined  the  proportion  of  benefit  ac- 
cording to  their  discretion,  and  that  their  decinon  was 
conclusive. 

The  Attomeg-General  {Bovill,  Q.C.  and  Hangman 
with  him),  appeared  for  the  respondents. 

Sir  F.  KeUg,  Q.C.  {Manistg,  Q.C.  with  him)  ap- 
peared for  the  appellants. 

The  following  statutes  and  cases  were  cited: — 
18  &  19  Vict,  c  120,  ss.  66,  68,  71,  72,  84,  86,  88, 
135,  136,  137,  149,  150,  158,  159,  161,  164,  169, 
170, 171,  248, 249 ;  47  Geo.  3,  c  38  (local) :  1 1  &  12 
Vict.  c.  112 ;  HoweU  v.   The  London  Dock  Company, 

8  Ell.  &  Bl.  212 ;  Reg.  v.  The  Great  Western  Railicag 
Company,  1  £L  Bl.  &  EIL  130;  Dorking  v.  Th» 
Local  Board  oj  Epsom,  5  Ell.  &  Bl.  471  ;  8t.  Cathe- 
rine's Dock  Company  v.  Hicks,  10  Q.  B.  641 ;  MetrO' 
politan  Board  of  Works  v.  VauxhaU  Bridge  Company ^ 
7   Ell.    &;  Bl.    964 ;     Rex  v.    The  Tower  Hamlets^ 

9  B.  &  C.  317  ;  GoodchUd  v.  Lamb,  1  EIL  Bl.  &  EU. 
451. 

The  arguments  sufficiently  appear  from  the  following 
judgment : — 

CocKBURN,  C.  J. — I  am  of  opinion  that  the  deci- 
sion of  the  magistrate  from  whose  decision  this  appeal 
is  brought  was  right,  and  ought  to  be  affirmed.  The 
contention,  upon  the  pait  of  the  appellants  is,  that 
although  the  parishes  under  this  Metropolitan  Local 
Management  Act  have  been  united  into  aggregates 
called  districts,  nevertheless  that  the  expenditure 
incurred  by  the  dbtrict  board  is  to  he  so  apportioned 
as  that  each  pariah  shall  only  contribute  the  amount  of 
the  outlay  that  takes  place  within  its  own  limits; 
it  being  contended  that  the  purpose  and  effect  of 
the  Act  was  simply  to  substitute  districts  for  paro- 
chial management,  but  not  districts  for  parochial  ex- 
penditure and  taxation.  I  am  of  opinion  that  that  in 
an  erroneous  view  of  the  effect  of  this  Act  of  Parliament, 
and  that  the  object  and  effect  of  the  Act  seems  to 
substitute  districts  for  parochial  government,  not  only 
as  regards  management,  but  as  regards  expenditure  and 
taxation.  The  Act  has  united  various  parishes  into 
certain  districts,  and  has  appointed  in  each  dis- 
trict a  board  to  be  created  by  election  and  repre- 
sentation to  do  those  things  which  before  wore  done 
by  various  local  bodies,  commissioners,  and  parish  offi- 
cers and  others,  appointed  under  a  variety  of  Acts  of 
Parliamput)  and  substituted  districts  for  parochial 
government  and  managemenL  Powers  ^vith  reference  to 
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paring,  lighting,  watering,  sewerage,  and  various  other 
purposes  have  been  conferred  by  the  Act  of  Par- 
lament  upon  these  boards;  and  then  we  find  under  the 
1 58th  section,  the  board  whidi  has  these  powers  con- 
ferred upon  it^  and  which  is  authorised  to  make  an  out- 
lay and  expenditure  in  the  p^iformanoe  of  the  various 
duties  imposed  upon  it,  is  authorised  to  levy  the  sum 
required  for  the  execution  of  the  Act  by  orders  to  be 
made  upon  the  different  parishes  which,  in  the  aggre- 
gate, constitute  the  district  of  which  the  board  is  for 
tiiese  purposes  the  governing  body.  Now,  I  think,  if 
the  intention  of  the  Legulatnre  had  been  that  each 
parish  should  contribute  only  in  respect  of  the  outlay 
which  takes  place  within  it,  the  language  of  the  158th 
section  would  have  been  very  different'from  that  which 
is  found.  The  language  of  the  section  is,  that  the  dis- 
trict board  (and  we  have  nothing  to  do  with  vestries  in 
parishes  for  united  districts)  "  shall  from  time  to  time  re- 
quire the  overseers  of  their  parish,  or  of  the  several 
parishes  in  the  district,  to  levy  the  sums  which  such  vestry 
or  board  may  require  for  defraying  the  expenses  of  the 
execution  of  this  Act."  Now,  the  language  being 
quite  general,  having  no  reference  to  the  amount  H 
outlay  which  may  be  incurred  in  each  particular  parish, 
the  general  provisions  being  the  substituted  districts  are 
for  parochial  management  and  government,  I  think  it 
must  be  taken,  on  the  whole,  that  the  intention  was, 
that  the  rate  to  be  levied  should  be  a  general  rate 
throughout  the  district  to  meet  the  expenditure  of  the 
dbtrict  at  large.  Then,  inasmuch  as  that  might  oc- 
casionally operate  to  do  serious  injustice  as  regards 
individual  parishes,  or  parts  of  parishes,  or  parts 
of  a  district,  the  Act  goes  on,  in  the  159th  section,  to 
provide  that  where  the  outlay  is  for  the  special  and  ex- 
clusive benefit  of  any  part  of  the  district,  or  for  any 
part  of  the  district  there  was  no  benefit  from  the  out- 
lay, in  that  case  the  expenditure  may  be  thrown  upon 
that  part  of  the  district  which  exclusively  enjoys  the 
benefit :  there  the  part  of  the  district  which  derives  no 
benefit  may  be  exempted  from  it.  That,  however,  is 
a  matter  which,  so  long  as  the  board  takes  into  con- 
sideration the  especial  drcnmstanoes  which  would  call 
for  the  applicaUon  of  that  159th  section,  it  is  not  for 
this  court  to  consider  whether,  in  the  exercise  of  the 
discretion  vested  in  them  by  the  section,  the  board  have 
acted  rightly  or  wrongly.  It  may  well  be,  if  they  refuse 
to  take  such  drcumstances  into  consideration,  this  court 
would  interpose  to  compel  them  to  do  so,  and  so  long 
as  they  appear  to  have  taken  the  matter  into  considera- 
tion, which  is  the  case  here,  this  court  will  not  take  on 
itself  to  control  the  exercise  of  their  judgment.  Taking 
the  1 58th  and  1 59th  sections  together,  it  seems  to  me 
plain  that  the  whole  expenditure  is  to  be  raised  by  a 
taxation  which  is  to  extend  over  the  whole  of  the  dis- 
trict, not  with  reference  to  the  outlay  incurred  in  any  indi- 
vidual parish,  but  with  reference  to  general  outlay  for 
the  distiict  at  large.  It  is  very  true,  as  was  pointed  out 
by  Sir  Fitzroy  Kelly  in  the  course  of  the  argument,  there 
may  be  instances  in  which,  from  the  preponderance 
of  any  one  parish  or  more  than  one  pariah 
over  others,  occasionally  inconvenience  may  occur 
and  injustice  may  be  done  by  the  superiority  of 
the  number  of  votes,  and  the  influence  they  would 
exercine.  But  it  was  matter  for  the  Legislature  to 
take  into  their  consideration  in  fixing  these  various 
districts ;  it  is  not  for  us  to  give  a  different  construc- 
tion of  the  Act  on  account  of  that  which  the  Legisla- 
ture may  be  well  supposed  to  have  taken  into  consi- 
deration in  fixing  the  number  of  parishes.  Therefore, 
with  regard  to  the  general  power  of  this  Act  and  the 
general  taxation  to  be  raised  under  it,  I  own  I  enter- 
tain no  doubt  whatever  as  to  what  is  the  true  con- 
struction as  to  the  intention  of  the  Legislature.  The 
only  difficulty  which  I  have  felt  about  it  arises  from 
the  question  of  sewerage;  and  I  think  a  complete 
answer  has  been  given  by  the  lucid  and  able  argument 


of  the  Attorney-General  on  thb  point.  Sewerage  is  one- 
of  the  subject-matters  of  the  powers  given  to  the  dis-- 
trict  boards  under  this  Act  of  Parliament.     There  la 
no  provisbn  for  any  sepanite  taxation  in  respect  of  the- 
sewerage,  except  thnsfar,  it  is  to  be  raised  under  the  povrers 
given  by  the  1 58th  section,  to  raise  the  necessary  amount 
of  the  ex|)cnditurc  incurred  in  the  execution  of  the- 
Act  ;  then  there  is  a  provision  that  a  distinction  shall 
be  made  in  the  orders  between  the  sums  to  be  levied  for 
geneial  purposes  and  the  sums  to  be  levied  in  respect  oT 
the  sewerage.    It  was  said  that  this  created  some  diffi- 
culty ;  that  it  might  have  some  reference  to  the  applica- 
tion of  the  principle  of  law  which  Sir  Fitzroy  KeUy  brought 
so  prominently  before  us  in  his  argument,  and  accord- 
ing to  ancient  law  the  sewerage  rate  was  not  leviable  on 
persons  whoso  property  did  not  benefit  from  the  sewers. 
A  full  explanation  has  been  given  of  that.     Then  the 
164th  section  has  reference  to  what  the  overseers  have- 
to  do,  and  not  to  the  contribution  to  be  made  by  the 
board  of  the  taxation  to  be  levied  for  the  purposes  of 
the  Act.     It  was  pressed  upon  us,  no  doubt  with  con- 
siderable force,  that  this  difficulty  might  present  itself;. 
that  whereas  the  Act  of  Parliament  provides  that  the 
taxation  of  the  rate  shall  be  levied  upon  the  rateable 
value  of  the  property  in  the  different  parishes ;   that 
there  might  be  a  considerable  difference  between  pro- 
perty rateable  to  the  poor  and  property  assessable  in 
respect  of  sewerage  matters ;  and  if  there  should  be 
some  great  disproportion  between  the  rateable  Talne 
of  one  parish  as  compared  with  the  rateable  ralae 
of   property    in    another    (I    mean    property    rate- 
able to  the  sewers  rate),  it  may  be  it  would  be  the 
duty  of  the  board  to  take  that  into  consideration,  and 
not,   in   distributing  the  aggregate  sum    among    the 
various  parishes,  to  look  merely  to  the  rateable  value 
of  property  liable  to  the  poor-rate ;  but,  in  making 
their  order  to  levy  the  sum  under  the  head  of  sewerage 
expenses,  to  take  into  consideration  the  difference  there 
might  be  between  the  amount  of  property  rateable  in 
respect  of    the  two  different  heads  of  poor-rate  and 
sewers  rate.     There  is  nothing  in  this  case  to  show  ns 
that  the  board  did  not  take  that  matter  into  considera- 
tion in  distributing  the  amount  to  be  levied  in  each 
parish  for  sewerage  expenses,  and  did  not  take  into  con- 
sideration any  inequality  there  might  be  in  this  respect, 
supposing  any  such  inequality  to  exist,  or  to  show  any 
defect  in  the  sewerage  rate  in  that  respect.     Therefore^ 
it  seems  upon  this  broad  ground  that  the  sewerage  ex- 
penses being  to  be  defrayed  under  the  158th  eection^ 
the  only  oQection  here  made  is,  that  in  assessing,  or 
rather  in  distributing  the  amount  of  the  taxation  neces- 
sary to  be  levied  for  the  common  purposes  of  the  dis- 
trict,  the  board  have  not  taken   into  consideration 
the  amount  expended  in  each  individual  parish.     I 
think  they  were  not  bound  to  do  that.     They  were  per- 
fectly right  in  looking  to  what  was  required  for  the 
general  expenditure  of  the  district,  and  in  apportioning 
that  among   the  different  parishes  according  to    the 
amount  of  rateable  value  in  each.     That,  I  think,  was- 
the  intention  of  this  Act  of  Parliament,  which  has 
superseded  the  old  parochial  boundaries  and  the  whole 
system    of   parochial    government,    merging    various 
parishes  into  one  district,  for  the  general  purposes  of 
local  management  and  government  of  the  district.     It 
is  a  new  system  begun  on  a  new  principle,  the  principle 
of  general  representation   in  this  system  of  local  go- 
vernment.    I  think  we  must  look  to  this  Act  of  Par- 
liament, and  this  Act  of  Parliament  alone,  and  it    is 
not  enough  to  tell  us  that  it  supersedes  the  old  prin- 
ciple of  parochial  government,  when  the  fact  is  it  was 
intended  to  do  so.    The  boards  in  making  these  orders 
have  acted  in  conformity  not  only  with  the  Act  which 
authorised  them  to  do  so,  but  with  the  intention  of  the 
Legislature.  Therefore,  this  decision  of  the  magistrates 
was  right. 
WiOHTMAK,  J. — I    was  unfortunately  obliged  to. 
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htm  the  oomt  l«st  Wadnesdaj  before  Sir  Fltsroy 
Kelly  htd.  finished  his  argument,  and  I  had  not  the  ad- 
Tiota^  of  hearing  the  whole  of  it.  I  feel,  therefore, 
that  I  oogfat  not  to  take  a  part  in  this  jadgment  I 
4»  to  merelj  to  say  this,  ths^  as  far  as  I  have  oon- 
fiidned  the  qaestion  raised  npon  this  special  case,  I  am 
of  the  same  opinion  as  the  rest  0f  the  court. 

Cboxptom,  J. — I  am  of  the  same  opinion.  We  are 
Wood  to  say  the  magistrate  is  not  made  out  to  have 
acted  improperly.  But  it  is  a  question  left  to  us,  and 
ubIms  we  see  most  clearly  that  this  rate  on  the  parties 
camplalning  is  an  invalid  one,  we  cannot  so  decide.  I 
do  not  think  that  is  at  all  made  out  Now  the  main 
qwstion  between  the  parties  originally  would  be  on  the 
imeral  eonstruction  of  this  Act  of  Parliament,  as  to 
whether  it  really  was  intended,  according  to  Sir  Fitzroy 
Kdly*8  aignment,  to  transfer  merely  the  management 
of  parochial  matters  and  the  whole  parochial  govem- 
ment  to  the  hands  of  this  new  representative  board,  or 
whether  it  did  not  really  mean  the  new  district,  inde> 
peodent  of  parishes,  for  which  rates  were  to  be  made  to 
esiry  out  the  expenses  of  the  Act  I  am  satisfied  by 
the  Attomey-General^s  argument,  and  was  from  the 
ootaet  of  the  case,  and  I  never  entertained 
any  doubt  that  the  Act  of  Parliament  did  not 
loean  merely  to  transfer  the  management  of 
the  different  parishes,  keeping  each  distinct,  as  Sir 
Fitsny  Kelly  pressed  so  much  by  supposed  analogy  to 
poor-law  unions,  whoi  it  intended  to  create  a  new 
(fistriet  for  sodal  government  purposes,  drainage  and 
snrenge ;  they  included  that  Therefore  I  come  clearly 
to  see  whether  this  was  intended  to  be  a  district  tax. 
That  is  the  main  question  between  the  parties.  Then 
WB  come  to  the  principle  and  the  mode  of  taxation. 
Now  the  mode  is  this,  that  the  expenses  in  the  dis- 
trict are  to  be  ascertained,  and  then  they  are  to  be 
&tnbated.  Now  it  was  said  that  a  great  difficulty 
aiises  in  the  mode  of  distribution ;  for  this  Act  of 
Farlianient  does  not  in  exiuress  terms  say  on  what 
principle  it  is  to  be  dlsttibuted.  I  think  they  meant 
to  kave  it  in  a  great  measure  to  the  discretion  of  the 
repcesentative  government  to  do  what  is  fair  in  the 
diitnbation.  It  was  pressed  by  Sir  Fitzroy  Kelly 
that  each  parish  is  to  bo  taxed  only  according  to  the 
eotlay  in  tiie  pariah.  It  seems  to  me,  if  it  is  to  be  a 
district  rate,  it  is  almost  the  same  question,  and  does 
net  need  any  argument,  because  it  is  to  be  a 
district  tax,  and  it  is  not  dea^^  how  the  ex- 
pense in  the  ambit  of  tlie  parish  is  to  be  kept 
up.  There  is  nothing  in  the  Act  of  Parliament 
to  show  that;  on  the  contrary,  the  words  are  for  the 
expenses  of  the  district  in  the  very  distribution  clause 
as  to  rating.  Therefore,  I  think  it  is  not  at  all  in- 
tended to  be  confined  to  the  expenses  in  the  district  The 
other  soi^estion  was,  it  was  only  to  bo  for  the  direct 
benefit  of  the  parish.  It  seems  to  me  that  could  not 
be  the  principle,  because  the  indirect  may  be  a  very 
nroch  greater  benefit  than  the  direct  An  Act  of 
Pariiament  of  this  kind,  creating  the  whole  remedy  for 
what  is  called  sewerage  goes  very  much  beyond  the  prin- 
riple  of  sewers.  We  inquired  several  times,  in  ordGer  to 
know,  what  the  actual  prindple  was  on  which  the  ap- 
pdlants  stated  this  distribution  ought  to  proceed ;  and 
czeeptin  two  instances,  which  were  unintelli^ble  to 
me,  nothing  was  suggested.  Then  it  comes  to  this, 
was  there  any  actual  direction,  and  have  they  done 
what  really  is  within  the  general  direction  of  the  Act 
cf  Pariiament  ?  Now,  the  Act  of  Parliament  does  not 
fay  how  they  are  to  do  it  It  is  not  unreasonable  as  a 
pnm&  fade  rule  perhaps,  to  say  we  think  the  rateable 
value  shall  be  ascertained,  and  we  will  make  it  on 
that  With  one  exception  that  would  only  be 
fair.  Now  it  seems  in  the  present  case,  they 
have  passed  a  resolution  that  they  would  distribute  ac- 
cording to  the  rateable  annual  value ;  and  I  understand 
that  to  be  according  to  the  poor-rate.  As  to  sewerage 
[Kao.  Ca&] 


and  as  to  the  general  rates,  it  would  not  do  to  say  it 
was  mathematically  correct  apart  from  all  the  other 
circumstances.     Then  by  the  J  64th  section  there  are 
to  be  exemptions  and  allowances  ;  and  if  you  are  to 
collect  what  is  the  amount  to  be  distributed  according 
to  what  the  rateable  value  is,   I  think  they  ought  to 
take  into  their  consideration  that  there  is  in  some  cases 
only  to  be  a  fourth  taken,  and  in  some  others  the  pro- 
perty is  not  to  be  charged  at  all.      If  they  did  not 
take  that  principle,  it  would  seem  they  were  making  it 
a  parochial  tax  instead  of  a  district  tax;  in  otiier 
words,  throwing  the  exemption   on  the  rest  of  the 
parish  instead  of  the  district,  whereas  the  basis  of  the 
respondento*  argument  is,  it  is  a  distoict  tax.     If  it 
was  for  20002.  for  general  purposes  on  one  parish,  on 
that  which  is  rateable  to  the  pK)Or-rate,  and  10002.  is 
struck  off  that,  it  is  taking  the  rateable  value;  and 
when  you  come  to  see  how  much  of  that  would  be 
according  to  that,  I  do  not  think  it  would  be  mathe- 
matically fair.     It    may    be-— I    do  not  know  that 
there  are  any  such    exemptions — ^it  may   be   there 
may    be    other  circumstances    that    may   make   it 
fair ;  whether  there  are  or  are  not  one  cannot  tell.     I 
do  not  think  that  sufficiently  raised  by  the  case  that 
there  was  anything  improperly  done  whatever  in  their 
resolution.     There  may  be  many  cases  where  the  direct 
benefit  may  be  so  much  greater  in  one  part  than  the 
other  as  to  overi)alance  this  exemption.      I  think  the 
duty  of  the  parties  is  to  look  at  idl  the  circumstances 
under  the  158th  and  159th  sections,  and  say  what  was 
fair  to  be  done  under  all  the  circumstances.     I  think, 
as  this  body  is  elected  by  representation  as  represent- 
ing all  the  parishes,  that  may  have  been  the  meaning  of 
the  Legislature.  Now  there  is  no  appeal  given  against  it ; 
it  is  to  be  left  in  their  discretion.  I  think  the  judgment 
of  this  court  in  the  case  ref  eired  to  shows  it  is  discre- 
tionary.    My  notion  of  the  rule  for  distribution  is  this: 
they  are  to  look  at  all  the  drcnmstances  of  the  case 
and  say  whether  they  tiiink  that  this  benefit  prindple, 
amongst  others,   is  to  be  applied  in  favour  of  any 
portion  of  the  parish  or  any  part  of  the  parish.    Now, 
the  159th    section  is  pointed  to   that  expressly.    I 
think  it  very  likely,  under  the  158th  section,   they 
would  look  to  the  rateable  value  of  the  whole :  then  by 
the   159th  section  it  would  seem,  if   they  do    not 
get  the  full  benefit  they  are  to  have  the  power  to 
exempt ;  that  is  left  to  the  district  board,  and  not  to 
the  magistrate  or  this  court     I  think,  if  they  decide 
wrong,  we  ought  still  to  say  they  have  exercised  their 
discretion.    If  I  were  advising  them  I  would  say,  do 
not  make  such  a  positive  rule  as  to  say  you  will  take 
the  annual  rateable  value  of  the  property,  entirely  ex- 
dnduig  everythmg  else ;  do  not  do  that,  but  look  at 
it  entirely  how  you  ought  to  distribute  it  under  the 
158th  and  159th  sections.    That  is  not  the  point,  how- 
ever, before  us.    I  am  clearly  of  opinion  we  cannot  say 
the  order  is  invalid ;  and  even  if  they  had  not  taken 
all  the  matters  into  their  consideration,  we  think  we 
cannot  interfere  with  their  discretion.     In  the  present 
case  they  seem  to  have  considered  the  matter ;  all  we 
can  do,  and  all  we  have  said  we  will  do,  is,  if  they  will 
not  make  a  proper  application,  to  take  the  matter 
under  the  159th  section,  relieved  from  liability  on  the 
ground  of  it  not  being  an  equal  Ijenefit,  and  if  they 
have  not  taken  that  into  conrideration,  we  wiU  make 
them  consider  it    It  never  can  be  for  one  moment 
supposed,  and  it  would  be  contrary  to  all  the  general 
rules  of  law,  if  we  were  to  make  them  not  only  con- 
sider, but  dedde  one  way.     Our  judgment  therefore 
ought  to  be  against  the  appellant 

BLACKBUJtN,  J. — ^I  am  of  the  same  opinion.  This 
case  comes  before  us  on  an  appeal  from  the  decision  of 
a  police  magistrate,  under  the  20  &  21  Vict,  c  43. 
Under  that  we  have  no  jurisdiction  to  say  anything 
but  whether  the  magistrate  did  right  or  wrong,  and  to 
I  answer  the  questions  submitted  to  us  by  him.    The 
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paring,  lighting,  watering,  sewerage,  and  varioas  other 
purposes  have  been  conferred  by  the  Act  of  Par- 
liament upon  these  boards;  and  then  we  find  under  the 
158th  section,  the  board  which  has  these  powers  con- 
ferred upon  it,  and  which  is  authorised  to  make  an  out- 
lay and  expenditure  in  the  p^iformanoe  of  the  various 
duties  imposed  upon  it,  is  authorised  to  levy  the  sum 
required  for  the  execution  of  the  Act  by  orders  to  be 
made  upon  the  different  parishes  which,  in  the  aggre- 
gate, constitute  the  district  of  which  the  board  is  for 
tiiese  purposes  the  governing  body.  Now,  I  think,  if 
the  intention  of  the  Legislature  had  been  that  each 
parish  should  contribute  only  in  respect  of  the  outlay 
which  takes  place  within  it,  the  language  of  the  158th 
section  would  have  been  veiy  different'from  that  which 
is  ibnnd.  The  language  of  the  section  is,  that  the  dis- 
trict board  (and  we  have  nothing  to  do  with  vestries  in 
parishes  for  united  districts)  "  shall  from  time  to  time  re- 
quire the  overseers  of  their  pariah,  or  of  the  several 
parishes  in  the  district,  to  levy  the  sums  which  such  vestry 
or  board  may  require  for  defraying  the  expenses  of  the 
execution  of  this  Act.**  Now,  the  language  being 
quito  general,  having  no  reference  to  the  amount  of 
outlay  which  may  be  incurred  in  each  particular  parish, 
the  general  provisions  being  the  substituted  districts  are 
for  parochial  management  and  government,  I  think  it 
must  be  taken,  on  the  whole,  that  the  intention  was, 
that  the  rate  to  be  levied  should  be  a  general  rate 
throughout  the  district  to  meet  the  expenditure  of  the 
district  at  large.  Then,  inasmuch  as  that  might  oc- 
casionally operate  to  do  serious  injustice  as  regards 
individual  parishes,  or  parts  of  parishes,  or  parts 
of  a  district,  the  Act  goes  on,  in  the  1 59th  section,  to 
provide  that  where  the  outlay  is  for  the  special  and  ex- 
clusive benefit  of  any  part  of  the  district,  or  for  any 
part  of  the  district  there  was  no  benefit  from  the  ont- 
lay,  in  that  case  the  expenditure  may  be  thrown  upon 
that  part  of  the  district  which  exclusively  enjoys  the 
benefit :  there  the  part  of  the  district  which  derives  no 
benefit  may  be  exempted  from  it.  That,  however,  is 
a  matter  which,  so  long  as  the  board  takes  into  con- 
sideration the  especial  circumstances  which  would  call 
for  the  application  of  that  159th  section,  it  is  not  for 
this  coiurt  to  consider  whether,  in  the  exercise  of  the 
discretion  vested  in  them  by  the  section,  the  board  have 
acted  rightly  or  wrongly.  It  may  well  be,  if  they  refuse 
to  take  such  drcumstances  into  consideration,  this  court 
would  interpose  to  compel  them  to  do  so,  and  so  long 
as  they  appear  to  have  taken  the  matter  into  considera- 
tion, which  is  the  case  here,  this  court  will  not  take  on 
itself  to  control  the  exercise  of  their  judgment  Taking 
the  1 58th  and  159th  sections  together,  it  seems  to  me 
plain  that  the  whole  expenditure  is  to  be  raised  by  a 
taxation  which  b  to  extend  over  the  whole  of  the  <^ 
trict,  not  with  reference  to  the  outlay  incurred  in  any  indi- 
vidual parish,  but  with  reference  to  general  outlay  for 
the  district  at  large.  It  is  very  true,  as  was  pointed  out 
by  Sir  Fitzroy  Kelly  in  the  course  of  the  argument,  there 
may  be  instimces  in  which,  from  the  preponderance 
of  any  one  parish  or  mora  than  one  parish 
over  others,  occasionally  inconvenience  may  occur 
and  injustice  may  be  done  by  the  superiority  of 
the  number  of  votes,  and  the  influence  they  would 
exercise.  But  it  was  matter  for  the  Legislature  to 
take  into  their  consideration  in  fixing  these  various 
(Ustricts  ;  it  is  not  for  us  to  give  a  different  construc- 
tion of  the  Act  on  account  of  that  which  the  Legisla- 
ture may  be  well  supposed  to  have  taken  into  consi- 
deration in  fixing  the  number  of  parishes.  Therefore, 
with  regard  to  the  general  power  of  this  Act  and  the 
general  taxation  to  be  raised  under  it,  I  own  I  enter- 
tain no  doubt  whatever  as  to  what  is  the  true  con- 
struction as  to  the  intention  of  the  Legislature.  The 
only  difficulty  which  I  have  felt  about  it  arises  from 
the  question  of  sewerage;  and  I  think  a  complete 
answer  has  been  given  by  the  ladd  and  able  argument 


of  the  Attorney-General  on  this  point.  Sewerage  is  one* 
of  the  subject-matters  of  the  powers  given  to  the  dis- 
trict boards  under  this  Act  of  Parliament.     There  is 
no  provision  for  any  separate  taxation  in  respect  of  the 
sewerage,  except  th  us  far,  it  is  to  be  raised  under  the  powers 
given  by  the  158th  section,  to  raise  the  necessary  amoanfe 
of  the  ex]Xinditure  incurred  in  the  execution   of  the 
Act ;  then  then  is  a  provision  that  a  distinction   shall 
be  made  in  the  orders  between  the  sums  to  be  levied  for 
geneial  purposes  and  the  snms  to  be  levied  in  respect  oT 
the  sewerage.    It  was  said  that  this  created  some  diffi-> 
culty ;  that  it  might  have  some  refexence  to  the  applies* 
tion  of  the  principle  of  law  which  Sir  Fitzroy  KeUy  bronght 
so  prominently  before  us  in  his  argument,  and  aooord- 
ing  to  ancient  law  the  sewerage  rate  was  not  leviable  on 
persons  whose  property  did  not  benefit  from  the  sewers. 
A  full  explanation  has  been  given  of  thaL     Then  the 
164th  section  has  reference  to  what  the  overseers  hsve 
to  do,  and  not  to  the  contribution  to  be  made  hy  the 
board  of  the  taxation  to  be  levied  for  the  purposes  oT 
the  Act.     It  was  pressed  upon  us,  no  doubt  with  oon-> 
siderable  force,  that  this  difficulty  might  present  itself^ 
that  whereas  the  Act  of  Parliament  provides  that  the 
taxation  of  the  rate  shall  be  levied  upon  the  rateable 
value  of  the  property  in  the  different  parishes ;  that 
there  might  be  a  considerable  difference  between  pro- 
perty rateable  to  the  poor  and  property  assessable  in 
respect  of  sewerage  matters ;  and  if  there  should  be 
some  great  disproportion  between  the  rateable  Talne 
of  one  parish  as  compared  with  the  rateable  Tslae 
of   property    in    another    (I    mean    property    rate- 
able to  the  sewers  rate),  it  may  be  it  would  be  the 
duty  of  the  board  to  take  that  into  consideration,  and 
not,   in   distributing  the  aggregate  sum    among   the 
various  parishes,  to  look  merely  to  the  rateable  value 
of  property  liable  to  the  poor-rate ;  but,  in  making 
their  order  to  levy  the  sum  under  the  head  of  sewerage 
expenses,  to  take  into  consideration  the  difference  there 
might  be  between  the  amount  of  proper^  rateable  in 
respect  of   the  two  different  heads  of  poor-rate  and 
sewers  rate.     There  is  nothing  in  this  case  to  show  as 
that  the  board  did  not  take  that  matter  into  oonstder»- 
tion  in  distributing  the  amount  to  be  levied  in  each 
parish  for  sewerage  expenses,  and  did  not  take  into  con- 
sideration any  inequality  there  might  be  in  this  respect, 
supposing  any  such  inequality  to  exist,  or  to  show  any 
defect  in  the  sewerage  rate  in  that  respect.     Therefore^ 
it  seems  upon  this  broad  ground  that  the  sewerage  ex- 
penses being  to  be  defrayed  under  the  158th  tection,. 
the  only  ejection  here  made  is,  that  in  assessing,  or 
rather  in  distributing  the  amount  of  the  taxation  neces- 
sary to  be  levied  for  the  common  purposes  of  the  dis- 
trict,  the   board   have  not  taken  into  consideration 
the  amount  expended  in  each  individual  parish.    I 
think  they  were  not  bound  to  do  that.     They  were  per- 
fectly right  in  looking  to  what  was  reqnired  for  the 
general  expenditure  of  the  district,  and  in  apportioning- 
that  among   the  different  parishes  according  to  the 
amount  of  rateable  value  in  each.     That,  I  think,  was 
the  intention  of  this  Act  of  Parliament,  which  has 
superseded  the  old  parochial  boundaries  and  the  whole 
system    of   parochial    government,    meiging    various 
parishes  into  one  district,  for  the  general  piuposes  of 
l<x^  management  and  government  of  the  district.     It 
is  a  new  system  begun  on  a  new  principle,  the  principle 
of  general  representation  in  this  system  of  local  go- 
vernment.    I  think  we  must  look  to  this  Act  of  Par- 
liament, and  thb  Act  of  Parliament  alone,  and  it  is 
not  enough  to  tell  us  that  it  supersedes  the  old  prin- 
ciple of  parochial  government,  when  the  fact  is  it  was 
intended  to  do  so.     The  boards  in  making  these  orden 
have  acted  in  conformity  not  only  with  the  Act  which 
authorised  them  to  do  so,  but  with  the  intention  of  the 
Legislature.  Therefore,  this  decision  of  the  magistrates 
was  right. 
WiGHTMAN,  J. — I    was  Unfortunately  obliged  to. 
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Inre  the  court  last  Wednetdaj  before  Sir  Fitzroy 
KflUy  bad  finished  Yob  argument,  and  I  bad  not  the  ad- 
Ttttage  of  hearing  the  whole  of  it.  I  feel,  therefore, 
thst  I  oogfat  not  to  take  a  part  in  this  jadgment  I 
4»  10  merelj  to  say  this,  that,  as  far  as  I  have  oon- 
aidued  the  question  raised  npon  this  special  case,  I  am 
of  the  same  o^nion  as  the  rest  0f  the  coorL 

Gbomptoji,  J. — I  am  of  the  same  opinion.     We  are 
Wand  to  say  the  magistrate  is  not  milde  out  to  have 
acted  improperly.     But  it  is  a  question  left  to  us,  and 
ubIos  we  see  most  clearly  that  this  rate  on  the  parties 
eomplaming  is  an  invalid  one,  we  cannot  so  decide.    I 
do  not  think  that  is  at  all  made  out    Now  the  main 
questioQ  between  the  parties  originally  would  be  on  the 
gsneral  construction  of  this  Act  of  Parliament,  as  to 
whether  it  really  was  intended,  according  to  Sir  Fitzroy 
Kdlj's  argument,  to  transfer  merely  the  management 
of  parochial  mattars  and  the  whole  parochial  goyem- 
ment  to  the  hands  of  this  new  representative  board,  or 
iHiether  it  did  not  really  mean  the  new  district,  inide> 
pendent  of  parishes,  for  which  rates  were  to  be  made  to 
emy  out  the  expenses  of  the  Act     I  am  satisfied  by 
the  Attomey-General^s  argument,  and  was  from  the 
ootwt    of    the     case,     and     I    never    entertained 
aay  doabt   that   the    Act   of    Parliament    did    not 
mean    merely    to     transfer     the    management    of 
the  difieraiit  parishes,  keeping  each  distinct,   as  Sir 
Rtsey  Kelly  pressed  so  much  by  suppose  analogy  to 
poor^w  unions,  when  it  intended  to  create  a  new 
dutrict  for  social  government  purposes,  drainage  and 
inraage ;  they  included  that  Therefore  I  come  clearly 
to  see  whether  this  was  intended  to  be  a  district  tax. 
Ihst  is  the  main  question  between  the  parties.    Then 
m  oome  to  the  principle  and  the  mode  of  taxation. 
Noir  the  mode  is  this,  that  the  expenses  in  the  dis- 
tnet  sie  to  be  ascertained,  and  then  they  are  to  be 
fistiiboted.    Now  it  was  said  that  a  great  difficulty 
sasa  in  the  mode  of  distribution ;   for  this  Act  of 
PsUsment  does  not  in  express  terms  say  on  what 
priaaple  it  ia  to  be  distributed.    I  think  they  meant 
to  kave  it  in  a  great  measure  to  the  discretion  of  the 
representative  government  to  do  what  is  fair  in  the 
diitribotioo.     It  was  pressed  by  Sir  Fitxroy  Kelly 
that  each  parish  ia  to  Im  taxed  only  according  to  the 
eolhty  in  the  parish.    It  seems  to  me,  if  it  is  to  be  a 
district  rate,  it  is  almost  the  same  question,  and  does 
Bst  need   any    argument,    because    it   is    to   be   a 
dirtriet  tax,    and   it    is   not  deaf    how    the    ex- 
pease  in  the   ambit   of  the   parish    is  to  be  kept 
Qp.    There  is    nothing  in  tha  Act  of   Parliament 
to  ihoir  that ;  on  the  contrary,  the  words  are  for  the 
cipeoaes  of  the  district  in  the  very  distribution  clause 
n  to  rating.      Therefore,  I  think  it  is  not  at  all  in- 
tsaded  to  be  confined  to  the  expenses  in  the  district  The 
other  suggestion  was,  it  was  only  to  be  for  the  direct 
benefit  of  the  parish.    It  seems  to  me  that  could  not 
be  the  principle,  becanae  the  indirect  may  be  a  very 
nndi  greater  benefit  than  the    direct     An  Act  of 
ParEement  of  this  kind,  creating  the  whole  remedy  for 
vbat  is  called  sewerage  goes  very  much  beyond  the  prin- 
dple  of  sewers.    We  inquired  several  times,  in  ordfer  to 
kBov,  what  the  actual  principle  was  on  wluch  the  ap- 
pdanks  stated  this  distribution  ought  to  proceed ;  and 
eseeptin  two  instances,  which  were  unintelligible  to 
me,  nothing  was  suggested.    Then  it  comes  to  this, 
WM  there  any  actual  direction,  and  have  they  done 
idiat  really  is  within  the  general  direction  of  the  Act 
of  Parfiament  ?    Now,  the  Act  of  Parliament  does  not 
tay  bow  they  are  to  do  it     It  is  not  unreasonable  as  a 
primi  fade  rule  perhaps,  to  say  we  think  the  rateable 
nfaie  shall  be  ascertained,  and  we  will  make  it  on 
tkit     With   one    exception    that    would   only    be 
tut.     Mow   it    seems    in    the   present    case,    they 
hare  passed  a  resolution  that  they  would  distribute  ac- 
oording  to  the  rateable  annual  value ;  and  I  understand 
that  to  be  aeoording  to  the  poor-rate.    As  to  sewerage 
[Mao.  Ca&] 


and  as  to  the  general  rates,  it  would  not  do  to  say  it 
was  mathematically  correct  apart  from  all  the  other 
circumstances.     Then  by  the  1 64th  section  there  are 
to  be  exemptions  and  allowances  ;  and  if  you  are  to 
collect  what  is  the  amount  io  be  distributed  according 
to  what  the  rateable  value  is,   I  think  they  ought  to 
take  into  their  conrnderation  that  there  is  in  some  cases 
only  to  be  a  fourth  taken,  and  in  some  others  the  pro- 
perty is  not  to  be  charged  at  all.      If  they  did  not 
take  that  principle,  it  would  seem  they  were  making  it 
a  parochial  tax  instead  of  a  district  tax;  in  other 
words,  throwing  the  exemption   on  the  rest  of  the 
parish  instead  of  the  district,  whereas  the  basis  of  the 
respondents*  argument  is,  it  is  a  district  tax.     If  it 
was  for  2000/.  for  general  purposes  on  one  parish,  on 
that  which  is  rateable  to  the  poor-rate,  and  lOOOiL  is 
struck  off  that,  it  is  taking  the  rateable  value;  and 
when  you  come  to  see  how  much  of  that  would  be 
according  to  that,  I  do  not  think  it  would  be  mathe- 
matically fair.     It    may    be — I    do  not  know  that 
there  are  any  such    exemptions — it  may  be  there 
may    be    other  circumstances    that    may   make   it 
fair ;  whether  there  are  or  are  not  one  cannot  tell.     I 
do  not  think  that  sufficiently  raised  by  the  case  that 
there  was  anything  improperly  done  whatever  in  their 
resolution.     There  may  be  many  cases  where  the  direct 
benefit  may  be  so  much  greater  in  one  part  than  the 
other  as  to  overbalance  this  exemption.      I  think  the 
duty  of  the  parties  is  to  look  at  all  the  drcumstances 
under  the  158th  and  159th  sections,  and  say  what  was 
fair  to  be  done  under  all  the  circumstances.     I  think, 
as  this  body  is  elected  by  representation  as  represent- 
ing all  the  parishes,  that  may  have  been  the  meaning  of 
the  Legislature.  Now  there  is  no  appeal  given  against  it ; 
it  is  to  be  left  in  their  discretion.  I  think  the  judgment 
of  this  court  in  the  case  referred  to  shows  it  is  discre- 
tionary.    My  notion  of  the  rule  for  distribution  is  this: 
they  are  to  look  at  all  the  drcumstances  of  the  case 
and  say  whether  they  think  that  this  benefit  prindple, 
amongst  others,   is  to  be  applied  in  favour  of  any 
portion  of  the  parish  or  any  part  of  the  parisL     Now, 
the  159th    section  is  pointed  to   that  expressly.    I 
think  it  very  likely,  under  the  158th  section,   they 
would  look  to  the  rateable  value  of  the  whole ;  then  by 
the   159th  section  it  would  seem,  if   they  do    not 
get  the  full  benefit  they  are  to  have  the  power  to 
exempt ;  that  is  left  to  the  district  board,  and  not  to 
the  magistrate  or  this  court     I  think,  if  they  dedde 
wrong,  we  ought  still  to  say  they  have  exercised  thdr 
discretion.     If  I  were  advising  them  I  would  say,  do 
not  make  such  a  positive  rule  as  to  say  yon  will  take 
the  annual  rateable  value  of  the  property,  entirely  ex- 
duding  everything  else ;  do  not  do  that,  but  look  at 
it  entirely  how  you  ought  to  distribute  it  under  the 
158th  and  159th  sections.    That  is  not  the  point,  how- 
ever, before  us.     I  am  clearly  of  opinion  we  cannot  say 
the  order  is  invalid ;  and  even  if  they  had  not  taken 
all  the  matters  into  their  consideration,  we  think  we 
cannot  interfere  with  their  discretion.    In  the  present 
case  they  seem  to  have  considered  the  matter ;  all  we 
can  do,  and  all  we  have  said  we  will  do,  is,  if  they  will 
not  make  a  proper  application,  to  take  the  matter 
under  the  159th  section,  relieved  from  liabiUty  on  the 
ground  of  it  not  being  an  equal  ijenefit,  and  if  they 
have  not  taken  that  into  consideration,  we  will  malro 
them  consider  it    It  never  can  be  for  one  moment 
supposed,  and  it  would  be  contrary  to  all  the  general 
rules  of  law,  if  we  were  to  make  them  not  only  con- 
sider, but  dedde  one  way.     Our  judgment  therefore 
ought  to  be  against  the  appellant 

Blackbukn,  J. — ^I  am  of  the  same  opinion.  This 
case  comes  before  us  on  an  appeal  from  the  dedsion  of 
a  police  magistrate,  under  the  20  &  21  Vict,  c  43. 
Under  that  we  have  no  jurisdiction  to  say  anything 
bat  whether  the  magistrate  did  right  or  wrong,  and  to 
answer  the  questions  submitted  to  us  by  him.    The 
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Rbo.  V,  Josh.  Arxitaoe  and  othebb. 


[Q.  B. 


question  he  asks,  and  the  only  question  he  oould  ask 
US,  was  this,  whether  the  order  was  yalid.  He  was 
called  upon,  under  the  166th  section  of  the  Metropolis 
Local  Management  Act,  to  enforce  an  order  that  had 
beeu  made  by  the  overseers  of  this  parish,  and  he  was 
bound  so  to  do  unless  the  order  was  shown  to  have 
boen  invalid.  Now,  was  the  order  void  ?  It  is  said — 
and  facts  are  brought  before  us  to  •show — that  in  making 
the  order  to  apportion  the  whole  sum  of  expenses 
amongst  the  different  parishes  in  the  district,  the  vestry 
board  acted  on  an  erroneous  principle  in  apportioning  it 
amongst  the  parishes ;  that  the^  ought  to  have  appiirtioned 
less  to  this  parish  and  more  to  the  others.  I  think, 
even  if  that  were  so,  that  would  not  make  the  order 
void,  which  is  the  only  question  we  have  before  us 
here.  I  find  that  the  jurisdiction  of  the  dbtrict  board 
is  given  by  the  128th  and  129th  sections ;  all  expenses 
incurred  by  the  district  are  incurred  in  carrying  out 
this  Act,  including  every  different  expense — ^the  whole 
make  one  fund.  I  think  the  Attorney-General  quite 
right  in  saying  the  whole  of  the  amount  of  expenses 
incurred  for  district  expenses  is  to  be  taken  out  of  the 
whole  district,  and  the  manner  in  which  they  were  to 
be  apportioned  by  the  parishes  was  to  be  given  by  these 
two  sectioDs:  when  you  look  at  ^ect.  158  it  says, 
"  they  shall  make  an  order  to  pay  the  sums  which  such 
vestry  or  board  may  require  for  defraying  the  expenses 
of  the  execution  of  this  Act."  The  Act  is  silent  as  to 
the  principle  upon  which  they  are  to  apportion  tiiose 
sums.  If  it  stood  solely  on  sect.  1 58,  I  should  have 
thought  the  principle  on  which  the  board  was  to  act 
was,  as  nearly  as  they  posably  could  do,  to  divide  the 
sum  equally  and  rateably  amongst  the  parishes  accord- 
ing to  the  value.  But  sect  159  brings  in  another 
principle  *,  it  is  that  which  gives  the  jurisdiction  to  do 
it.  Soct  158,  if  it  stood  tdone,  gives  them  jurisdiction 
to  consider  whether  or  no  any  particular  sum  shall  be 
expended  for  the  special  benefit  of  one  part  of  the  dis- 
trict more  than  another — not  for  the  benefit  of  any 
part  of  the  district  as  regards  the  general  power  to 
make  allowance  for  it,  not  even  to  benefit  any  particu- 
lar parishes,  unless  under  cireumstances  just  and  proper. 
Now,  here  the  board  have  made  a  decision  as  to  the 
rule  on  which  they  would  go,  and  have  not  made  such 
allowances  as  it  was  said  by  Sir  F.  Kelly  ought  to 
have  been  made.  I  do  not  inquire  whether  they  have 
done  right  or  wrong  in  that.  I  think  an  absolute  dis- 
cretion is  given  them,  and  they  have  jurisdiction  to 
apportion  it,  not  acting  capriciously,  but  acting 
judicially  and  properly  ;  and  having  made  it,  the 
Legislature  has  given  no  appeal,  certainly  no  appeal  to 
a  police  magistrite,  to  say  what  they  are  to  do,  unless 
the  case  can  be  carried  so  far  as  to  say  that  after  having 
made  an  error  in  the  principle  of  apportionment,  however 
small  the  error  might  be,  and  however  slight  the  effect 
might  be,  the  whole  order  was  void,  and  every  one 
of  the  ratepayers  might  refuse  to  pay  the  rate.  If  we 
decide  the  case  in  favour  of  the  appellants,  it  certainly 
would  be  a  most  inconvenient  oonstruction  to  put  on  the 
power ;  and  the  only  other  oonstmotion  that  occurs  to 
me  is  this — and  what  my  brother  Ciompton  has  already 
stated — that  the  scheme  of  legislation  was  to  give  to  the 
local  Parliament,  if  I  may  so  call  it,  a  jurisdiction  to 
determine,  not  acting  capriciously,  but  keeping  equality 
and  fairness  in  view— -equality  in  the  general  principle  and 
fumess  in  the  mode  of  applying  the  allowances  to  be 
made,  before  they  took  steps  in  tiieir  discretion  and 
within  their  jurisdiction,  witiiout  any  i^[vpeal  to  us,  and 
without  any  power  in  this  court  to  review  their 
decision.  Judgnyenlfor  tfte  rt^pOHdmU, 

Tkurada^^  June  7. 

Rso.  V,  Josh.  Aruitagb  and  othkbs,  Justices  of 

THB  West  Bipiii o-  of  York. 

Praclice-^  Certiorari — Ctue  stated  byjmtioet, 

A,  was  convicted  fir  hamng  wooUm  materiait  ms- 


p^ded  to  htwe  been  embeaUed  on  hie  premieee;  he 
(^vpliedfor  and  obtained  a  case  for  Ae  opinion  i^f 
the  court  J  which  woe  in  due  courte  entered  in  the 
Crownpaper  ;  he  qftertoards^  but  be/ore  the  ar^ 
tnent  of  the  cate^  ascertained  that  the  conmeiing  jne^ 
tices  foere  connected  with  the  woollen  trade,  contrwrjf 
^to^ifl  Vict.  c.  40,*«.  25.  Under  the  above  «r- 
eunutemces  the  court  granted  a  rule  nitifor  a  oer- 
tiorariy  to  be  heard  at  the  same  time  as  the  special 
case, 

Keane  moved  for  a  certiorari  to  bring  up  a  eoBf- 
viction  of  Joseph  Armitage,  Joshua  Moorhooae  and 
Wm.  Willans,  three  of  the  justices  of  the  West  Riding 
of  York,  with  a  view  to  the  same  being  quashed.  JJb 
appeared  from  the  affidavits  that  on  the  information  of 
one  B.  H.  Kaye  a  search-warrant  was  issued,  allciging 
that  there  was  cause  to  suspect  that  a  quanti^  of  pur- 
loined and  embezzled  materiUs  used  in  the  worsted, 
woollen,  cotton  and  silk  manufactures  were  concealed 
in  the  dwelling-house,  outhouse,  yard,  garden,  or  other 
place  in  the  possession  of  Tiius  Thewlis,  of  Huddevs- 
field,  cotton  twister.  Search  having  been  made,  certain 
cotton  materials  were  found,  which  were  taken  before 
two  justices  of  the  West  Riding,  who  heard  the  ease 
under  the  17  Geo.  8,  c  56,  and  disdiarged  the  same, 
and  the  informant  thereupon  applied  for  and  obtained 
a  case  for  the  opinion  of  the  judges  of  this  court  under 
20  &  21  Vict.  c.  43,  upon  which  an  order  was  made 
remitting  the  case  to  the  justices,  and  ordering  them 
to  hear  the  information  under  6  &  7  Vict.  c.  40. 
The  case  was  heard  before  Joseph  Armitage,  Joshua 
Moorhonse  and  Wm.  Willsns,  three  of  the  justices  of 
the  West  ffiding,  when  they  convicted  the  applicant 
under  the  6  &  7  Vict  c.  40,  s.  2,  m  the  penalty  of 
\0L  for  embezzling  the  cotton  materials  found  on 
his  premises  in  the  sum  of  2t,  the  value  of  the 
materials,  and  the  sum  of  6^  for  costs,  and 
in  default  of  payment  ordered  him  to  be  imprisoned 
for  one  month.  Defendant  thereupon  implied  for  and 
obtained  a  case  for  the  opinion  of  the  judges  of  this 
court,  and  such  case  was  duly  entered  for  hearing,  but 
has  not  yet  been  heard.  Joseph  Armitage,  one  of  the 
convicting  ma^trates,  is  the  father  of  several  persons 
engaged  in  the  woollen  manufacture,  in  the  unmediatie 
neighbourhood  of  Huddersfield.  One  of  his  sons  is 
chairman  and  treasurer  of  the  Huddersfield  Mann&o- 
turing  IMstrict  Association,  established  for  the  purpose 
of  supporting  pnyecntions  of  this  nature,  of  which 
association  the  said  Richard  Henry  Kaye  is  the  salaried 
inspector.  William  Willans,  one  of  the  convicting 
justices,  is  also  a  merchant  in  the  woollen  trade,  and 
carries  on  business  at  Huddersfield,  and  has  seventl 
sons  in  the  same  trade.  Joshua  Moorhonse,  the  other 
convicting  justice,  is  part  owner  of  and  interested  in  a 
woollen  mill  at  Holmfirth,  is  acting  trustee  of  a 
woollen  mill,  and  has  a  son-in-law  a  woollen  manufao- 
turer.  John  Tallents  Fisher,  one  of  the  justices  who 
previously  heard  the  case,  is  engaged  in  the  woollen 
business,  and  owner  of  woollen  mills  at  Marsden.  It  was 
further  alleged  that  the  said  proceedings  wersnot  oom* 
menced  within  six  months  after  the  commission  of  the 
offence.  Sect  25  of  6  &  7  Vict.  c.  40,  provides  that, 
in  all  convictions  or  adjudications  under  this  Act,  one 
at  least  of  the  convicting  or  adjudicating  justioeB 
shall  be  a  person  not  engaged  in  any  mannfaotum, 
trade,  occupation,  or  employment  to  which  tlus  Aet 
extends,  and  shall  not  be  the  father,  son,  or  brother  of 
any  such  person;  and  secL  84  limits  the  trades  to 
iriiich  the  Act  extends,  amongst  which  are  the  manu* 
facture  of  woollen,  worsted,  Unen,  &c.  This  case  is 
distinguishable  from  Reg.  v.  Justices  of  Maode^fiddt 
2  L.  T.  Rep.  N.  S.  852,  which  was  before  this  comt, 
inasmuch  as  here  there  was  n»  waiver.  The  dafendaat 
was  not  aware  of  the  objection  to  the  justices  at  the 
time  of  hearing,  or  for  a  long  time  afterwards.  Ko 
step  has  been  taken  by  the  defendant  with  regard  to 
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Q.  B.] 


Bbo.  v.-Hbrpobd. 


[Q.  B. 


Ilie  q)ecul  GMe  idnoo  the  objection  has  come  to  his 
knowledge. 
Bj  the  Court  : 

JRsUe  niti ;  to  come  on  with  iko  otue  in  the  Crown 


June  9  and  11. 
RiGo.  V.  Hebfobd. 
Coroner — Juritdiction — Fire — ProkibUion, 
The  jwriedieHon  of  a  coroner  to  hold  mqveele  t>,  with 
refirenoe  tofetomei^  Umiied  to  the  cute  of^^on  view 
efthe  bodjf.*'    And  he  hoe  no  jurisdidion  to  hold  an 
in^mest  m  caeee  offre,  tmkee  ithehif  ctatom, 
A  wrii  of  prohibition  will  lie  to  reetrain  the  exerdee  of 
mn  eaeceae  of  jurisdiction  hy  criminal  at  well  ae  cinl 


Bole  nin  for  s  writ  of  prohibition  to  be  directed  to 
Hie  oomier  of  Maneheeter  to  restrain  him  from  pro- 
MMMliiig  with  an  inquiiy  into  the  cause  of  a  fire  which 
ootun<ed  on  the  premises  <^  lievy  Kreigsfeld. 

The  affidavit  of  the  coroner  stated  that  he  nnder- 
atood  and  yerilj  belieyed  that  it  was  the  dutj  of 
to  hold  inquests  in  cases  of  fire,  and  such  in« 
had  been  made,  and  were  now  holden  by  the 
of  London,  Lincoln,  county  of  Middlesex, 
)r,  comity  of  York,  Rotherham,  Nottingham- 
shire^ Bedfordshire,  Flintshire,  Anglesea,  and  other 
plMes,  by  virtne  of  the  general  law  of  England ;  that 
he  bad  held  such  an  inquest  three  years  ago,  and  no 
objection  was  made  to  his  jurisdiction ;  that  the  present 
inqnatt  was  held  on  the  written  information  of  Mr. 
Pi^fai,  chief  constable  of  the  city  of  Manchester,  and 
liadunged  the  jury  that  it- was  their  duty  to  inquire 
fi^ietber  such  fire  was  caused  by  accident  or  design, 
and  if  by  desicn,  then  by  whom  ;  that  he  had  examined 
on  oaih  the  said  W.  Kreigsfeld,  against  whom  no  charge 
whateterwas  made,  and  another,  and  that  he  had  not  held 
tin  said  inquest  by  or  at  the  instigation  of  the  said  insnr- 
aaee  eompany. 

The  SoHdtor-General,  Dr  Wheeler  and  A.  Fan- 
kkmqee  showed  cause. — The  first  question  to  be 
diaoinsed  is,  whether  prohibition  is  the  proper  way 
to  test  the  authority  of  the  coroner;  and  the  second, 
hao  the  coroner  jurisdiction  in  cases  of  fire  to 
MDUDOD  a  jury  to  inquire  into  their  origin?  As 
to  the  first  point,  the  coroner  is  an  officer  in- 
traated  with  a  criminal  jurisdiction  only,  and  pro- 
faibitaoii  is  not  applicable  to  criminal  cases.  In 
tho  present  case  a  jury  has  been  summoned,  an  inquiry 
has  taken  place,  and  Kreigsfeld  has  been  examined, 
la  Bk.  Com.  lib.  3,  c.  7,  the  cases  there  referred  to 
as  being  cases  for  prohibition  are  all  civil.  [Oromp- 
T©»,  J.— In  Com.  Dig.  tit.  "  Prohibition,"  F.  6,  "  Pro- 
hSiilKMi  lies  if  there  be  a  suit  before  a  spiritual  judge 
fbr  peijnry  in  a  temporal  cause,"  or  *^if  a  suit  be  ex 
90liJo,  which  reqmres  an  answer  upon  oath  to  a 
criminal  matter."  1  Sid.  874,  is  referred  to.  And 
tlie  hea^g  there  is,  '*  If  the  suit  be  for  a  orimi- 
jui  matter,"  on  what  ground  should  it  be  confined  to 
civil  suits  ?  Suppose  a  court  of  sessions  choose  to  try 
•  nan  for  perjury,  why  should  not  prohibition  go  ?] 
Tbere  is  only  one  case  on  record  (fiouid  v.  Gouldy  2 
Hy.  BL  100),  and  that  was  in  the  case  of  a  oourt- 
narlia].  [Blackburn,  J. — What  then  is  the  remedy?] 
If  a  man  is  injured  he  has  his  remedy  by  action,  or  he 
msy  bring  up  the  judgment  to  hare  it  quashed. 
[Obompton,  J. — Suppose  they  proceed  to  hang  a 
man.]  Probably  they  would  subject  themselves  to  the 
ssme  punishment.  [Blackburn,  J. — You  don*t 
show  any  case  in  which  a  writ  of  prohibition  has 
been  refiiaed  on  the  ground  that  the  court  to  which  it 
was  to  be  directed  was  exercising  a  criRiinnl  jurisdic- 
tion. MeUiek  referred  to  12  Co  Rep.  302.]  That  was 
a  case  of  suit :  (2  Inst  599,  638  ;  3  Inst;  fltzh.  Nat 
Bre.)  All  the  forms  are  there  framed  as  applicable  to  dril 
'proceedings;  (Com.  Dig.  '^ProhibitioD,"  A.)  [Black- 


bubn,  J.  referred  to  Poinfreft  case,  Lit.  Rep.  1.53.] 
That  was  a  proceeding  by  the  justices  in  a  civil  suit. 
[Cockburn,  CJT. — Have  you  anything  to  negative  the 
jurisdiction  of  the  court  ?  It  is  often  of  greater  im- 
portance that  the  subject  should  not  be  vexed  by 
criminal  proceedings  than  by  dvil  process.  Ckomp- 
TON,  J. — I  have  no  doubt  the  court  may  grant  the 
writ  ex  mero  nuAtk]  The  coroner  was  an  ancient 
common  law  officer;  his  functions  are  laid  down: 
(1  Bla.  Com.  lib.  1 ;  Hale*s  P.  C.  c  8 ;  Magna  Charts, 
c.  17;  Com.  by  Lord  Coke,  2  Inft.  30 ;  Historical  and 
Political  Discourse  of  Law  and  Government  of 
England,  by  Bacon,  1689,  c.  67,  s.  23;  Jervis  on 
Coroners,  24,  32,  44  ;  Hawk.  P.  C.  c  9,  s.  35;  lib.  2, 
c  9  ;  Home's  Mirror  of  Justice,  54,  58,  s.  13 ;  stat. 
52  Hen.  3,  c  24;  1  Edw.  3,  c  10;  4  Edw.  1,  c.  2; 
1  Bla.  Com.  337,  lib.  1,  c  9;  59  Geo.  3,  c.  4;  Aek- 
ford  V.  Thomt(m^  1  B.  &  Aid.  405 ;  59  Geo.  3,  c.  46  ; 
18  Edw.  3,  Stat  1,  ss.  2,  3;  5  &  6  Will  4,  c  13, 
were  also  referred  to.  [Blackbubn,  J. — ^Are  there 
any  instances  upon  record  of  the  exercise  of  such  a 
jurisdiction  between  Magna  Charta  and  the  commence^ 
ment  of  Queen  Victoria's  reign  ?  I  know  there  have 
been  some  recently,  but  are  there  during  the  period  I 
name?]  The  bmrden  of  proving  the  non-existence 
of  the  jurisdiction  now  claimed  lies  on  the  other  side. 
The  statute  De  Officio  Coronatoris,  4  Edw.  I ;  Brao- 
ton,  bk.  3,  c  5,  fol.  121 ;  Britton,  II,  25 ;  Fleta,  were 
then  referred  to,  to  show  that  jurisdiction  was  once 
given  by  the  statute  using  the  word  **  burnings,"  and 
it  was  urged  that  non-nser  could  not  defeat  the  juris- 
diction if  once  given :  {GamtU  v.  Ferrand^  6  B.  &  C. 
620.) 

MeUieh  {Feamley  with  him)  in  support  of  the  rule. 
— ^The  coroner  has  no  jurisdiction  to  hold  an  inquest, 
except  raper  rinan  corporis  of  a  man.  The  miiform 
practice  agrees  with  Lord  Coke's  Commentary,  2  Inst 
32  :  "  And  what  authority  had  the  coroner  ?  The  same 
authority  he  now  hath  in  case  when  any  man  come  to 
violent  or  untimely  death,  super  visum  corporis,  &c 
abjurations  and  outlawries,  &c.,  appeals  of  death  by 
bill,  &c "  There  is  some  difficult  in  distinguishing 
lietween  the  authority  of  the  coroner  and  the  sheriff  in 
his  own  court  The  coroner  is  elected  in  the  County 
Court,  and  makes  the  proclamations  in  cases  of  out- 
lawry in  the  Sheriff's  Court.  In  sncient  times  prose- 
cutions were  instituted  byway  of  appeal  to  the  coroner, 
who  was  to  institute  a  preliminary  inquiry,  and  to 
direct  whether  the  accused  was  to  be  imprisoned  or 
pledges  were  to  be  taken:  (4  Edw.  1 ;  Bracton,  c  7, 
8,  22,  27.)  Fleta  agrees  with  Bracton.  The  Mirror 
states  so  msny  things  respecting  the  office  of  coroner, 
which  are  clearly  not  law,  that  the  book  is  not  of  much 
authority  on  the  point  In  the  part  immediately  pre- 
ceding the  passage  rdied  on  by  the  other  side,  the 
Mirror  speaks  of  the  practice  of  inquiry  by  the  coroner 
into  burnings  as  obsolete  then.  Lord  Coke,  2  Inst.  27 1 ; 
Hale  P.  C.  57 ;  Staundford  P.  C.  51 ;  and  Com.  Dig. 
"  Officer  Coroner,"  G.  5,  all  agree  that  the  coroner*s  juris- 
diction to  hold  inquests  exists  only  in  cases  of  siiper 
visum  corporis.     (He  was  then  stopped  by  the  court.) 

June  1 1.— Cockbubn,  CJT.— I  am  of  opinion  that 
this  rule  must  be  made  absolute,  on  the  ground  that  a 
coroner  holding  an  inquest  in  case  of  a  fire  is  acting 
beyond  the  proper  limits  of  his  office  and  jurisdiction. 
We  have  the  authority  of  three  of  the  very  greatest 
writers  who  have  expounded  and  illustrated  the  law  of 
England  for  saying  that  the  office  of  a  coroner  to  hold 
inquests  is,  with  reference  to  felonies,  limited  to  the  case 
of  '*  on  view  of  the  body."  And  Lord  Coke  and 
Hale  both  lay  down  that  law  in  very  clear,  distinct, 
and  explicit  terms ;  it  is  adopted  by  Comyn  in  his 
Digest,  without  the  expression  of  any  doubt  on  his 
part ;  and  I  should  conceive  that  those  authorities  are 
sufficient,  in  the  absence  of  statutory  enactments  to 
the  contrary,  to  make  good  the  proposition  of  law  which 
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ia  supported  by  sach  authority.  Besides  that,  there 
seems  to  have  been — certainly  from  the  time  of  24 
Hen.  6,  down  to  the  last  ten  or  twenty  years — an  uni- 
form abstinence  from  the  exercise  of  any  such  juris- 
diction. It  is  difficult  to  oonoeive  that  if  it  had  formed 
any  part  of  the  duty  of  a  coroner  to  hold  inquisitions 
not  only  in  the  case  of  homicide,  but  in  tiie  case  of 
other  felonies,  arson  included,  that  duty  would  not 
hare  been  exercised;  and  the  total  omission  of 
imy  act  of  the  kind,  so  far  as  we  can  ascertain, 
during  a  period  of  several  hundred  years,  combined 
with  the  authorities  to  which  I  have  referred, 
satisfies  my  mind  that  such  a  jurisdiction  cannot 
exist.  But  independently  of  that^  we  have  a  cer- 
tain degree  of  exposition  of  the  law  in  what  has  been 
done  by  the  Legislature,  for  the  office  of  coroner  baring 
ceased  to  be  held  by  the  great  men  in  the  oounties,  and 
having  become  for  the  most  part  exercised  by  profes- 
sional men,  who  oould  not  afford  to  g^ve  their  time  and 
trouble  without  remuneration,  the  Legislature  has  upon 
several  occasions  fonoe  the  time  of  Henry  VII.  provided 
for  the  remuneration  of  coroners  with  respect  to  the 
duties  they  had  to  discharge ;  and  we  find  that  the 
remuneration  of  coroners  lias  in  these  statutes  been 
limited  to  the  cases  of  inquests  held  upon  the  bodies  of 
persons  killed  either  by  design  or  by  misadventure. 
Now  I  think  from  that  we  may  very  fairly  infer  that  the 
Legblature  did  not  connder  that  coroners  possessed  the 
junsdiction  now  contended  for ;  because,  if  they  did,  it 
would  have  been  their  duty  to  exercise  that  jurisdiction 
in  discharge  of  the  duties  of  the  office ;  and,  as  the 
Legislature  has  proceeded  upon  the  principle  of  not 
calUng  upon  them  to  discharge  duties  gratuitously,  I 
cannot  but  think  that  the  Legislature,  if  it  hod  cun- 
sidered  it  was  part  of  the  duty  of  coroners  to  hold 
inquests  in  cases  of  fire  or  arson  with  a  view  to  ascer- 
tain if  arson  had  been  committed,  it  would  have 
taken  care  that  they  should  be  remunerated, 
there  being  no  conceivable  reason  why,  if  it  was 
their  duty  to  hold  such  inquests,  they  should 
not  bo  remunerated.  The  only  difficulty  which 
the  question  presents  is,  tliat  which  arises  upon  the 
statute  De  Officio  Coronatoris,  and  upon  the  autiiorities 
of  Fleta  and  of  Britten  which  have  been  referred  to  in 
the  course  of  the  ar;{iinient.  And  certainly  the  lan- 
guage of  the  statute  4  Edw.  1,  De  Officio  Coronatoris, 
would,  at  first  sight,  present  some  difficulty,  inasmuch 
as  that  speaks,  not  only  of  men  suddenly  slain  and 
wounded,  but  of  houses  broken,  which,  at  first  sight, 
might  seem  to  imply  that  it  was  the  duty  of  a  coroner, 
in  case  of  burglary  and  housebreaking,  to  hold  an  in- 
quest upon  the  place  with  a  view  to  ascertain  the  cir- 
cumstances attending  it.  I  think  that  Mr.  Mellish  has 
removed  any  difficulty  which  at  first  sight  might  have 
been  created  by  the  language  of  the  statute,  by  show- 
ing how  plainly,  beyond  all  possibility  of  doubt,  it  was 
more  or  less  an  abridgment  of  the  law  as  it  had  been 
expounded  by  Bracton,  and  with  a  view  of  more  clearly 
commenting  on  what  the  law  was  from  which  the  lan- 
guage of  the  statute  was  taken.  And,  in  the  terms  of 
Bracton,  one  finds  that  he  was  speaking  either  of  the 
case  of  appeal  on  felony,  or  other  appeal,  or  of  the  in- 
quest to  be  held  by  the  coroner  ft^er  viawn  corporis  in 
case  of  homiddo  or  sudden  death.  I  think,  if  there 
was  any,  tliat  difficulty  is  removed  by  looking  to  see 
what  is  to  be  found  in  Bracton  as  affording  a  satisfac- 
tory exposition  of  what  was  the  meaning  of  the  lan- 
guage used.  I  think  also  with  regard  to  the  language  of 
the  statute  of  Marlbridge,  Mr.  Mellish  has  given,  so  far  as 
a  statute  so  obscurely  worded  can  be  explained,  a  satis- 
factory explanation;  but  I  do  not  go  the  length  of 
saying  tliat  all  doubt  or  difficulty  is  entirely  removed. 
But  when  we  find  that  from  the  time  these  statutes 
were  passed,  so  far  as  we  have  evidence  upon  the  sub- 
ject or  light  has  been  thrown  upon  it,  this  jurisdiction 
has  never  been  exercised  except  on  a  contemporaneous 


exposition  of  the  statute  conformable  to  that  of  the- 
great  authors  to  whom  I  have  referred,  and  from  tbe- 
time  of  the  passing  of  the  statutes  we  find  there  are- 
these  great  authorities  who  declare  in  terms  wholly 
unambiguous,  dear,  explidt  and  positive,  what  the  law 
is,  I  think  it  is  not  because  we  find  in  what  I  cannot 
but  concdve  is  a  very  inferior  authority  as  compared 
with  that  to  which  I  have  referred,  namely,  the  autho* 
rity  of  Hawkins,  the  contrary  laid  down,  that  eren 
there  the  expression  of  a  doubt  ouj^t  not  to 
shake  our  confidence  in  the  authority  of  such  mea 
as  Lord  Coke,  Hale  and  Comyn.  With  regazd 
to  its  importance  to  the  public  two  opinions 
may  be  entertained.  I  do  not  express  any ;  all  I 
can  say  is,  if  such  a  jurisdiction  is  to  be  exercised  oor 
the  part  of  coroners  as  to  other  felonies— for  the 
argument  goes  the  length  of  contending  that  they  have 
the  right,  as  well  in  the  case  of  other  felonies  as  id 
case  of  burning  houses — if  they  are  to  exercise  sneh 
a  jurisdiction  oiler  the  lapse  of  500  or  600  years,  let 
the  jutisdiction  be  confirmed  by  the  authority  of  the 
Legislature,  and  not  revived  by  the  simple  arbitrarf 
discretion  of  the  coroners  themselves,  some  of  whom 
think  they  have  that  jurisdiction,  others  do  not  choosfr 
to  exerdse  it,  and  some  tliink  it  is  better  to  abstaiik 
from  it  If  it  is  desirable  for  the  public  good  that 
such  a  jurisdiction  should  be  exerdsed  by  coroners,  the^ 
Legislature  would  no  doubt  have  interposed.  As  ib 
now  stands,  it  is  not  the  law,  and  all  we  have  ixh 
do  is  to  interpret  the  law. 

WioHTBCAX,  J. — ^This  is  a  case  of  a  yeiy  singnlar 
application,  and,  as  I  understand  it,  new ;  and  as  there 
have  been  many  inquests  of  late  holden  on  questions  ot 
burning,  and  as  there  is  no  decision  which  has  beeib 
dted  as  to  the  extent  of  the  jurisdiction  of  the  coroner,, 
I  should  have  wished  to  have  compared  the  different 
cases  that  have  arisen  upon  this  subject,  and  to  hav^ 
looked  more  accurately  than  I  have  had  an  oppoxtonitf* 
of  doing  into  the  different  authorities  upon  the  subjects 
But  as  my  Lord  Chief  Justice  and  my  brother  Black- 
bum  entertain  a  dear  opmion  upon  the  subject,  and  as> 
I  am  disposed  to  agree  with  them,  I  do  not  think  it 
necessary  to  raise  any  doubt  that  may  cause  any  delaj 
in  our  decision.  It  appears  to  me  that  the  view  taken 
by  my  Lord  Chief  Justice  is  entirely  well  founded,  and 
it  is  in  accordance  with  my  own  view  of  the  case ;  and 
whatever  the  original  jurisdiction  of  a  coroner  may 
have  been,  it  was  in  the  first  instance  limited  to  a 
great  extent  by  the  statute  of  Magna  Charta,  and  that 
has  ever  since  confined  the  jurisdiction  in  some  parti- 
cular cases  that  have  been  mentioned.  The  statute  De> 
Officio  Coronatoris,  which  is  chiefly  directed  to  the- 
holding  of  inquests  on  deaths,  though  there  are- 
other  matters  mentioned,  namely,  one  as  to  inqoiiing. 
of  housebreaking;  that  is  stated  by  my  Lord 
Coke  only  to  relate  to  such  inquiries  of  hoose- 
breaking  ss  concerned  the  death  of  a  man.  Withi 
respect  to  the  other  powers  that  are  given  to  the- 
coroner  with  respect  to  appeals,  they  stand  on  an  en- 
tirely different  footmg  from  the  inquisition  super  vUtu^ 
corporis.  But  the  great  point  on  which  I  am  duefly 
resting  is  this,  that  firom  that  time  downwards  thera 
has  been  no  instance  that  has  been  brought  before  xUy 
that  has  not  been  explamed.  There  are  only  two  or 
three  (although  there  have  been  several  lately  at 
different  times),  there  are  only  two  or  three  instances^ 
in  which  the  sheriff  has  taken  any  inquest  of  office  ex- 
cept those  which  were  upon  the  death  of  the  body. 
Now,  Jjord  Coke,  in  terms— and  his  authority  is  of  th^- 
highest — says  that  a  coroner  has  no  power  to  hold  any 
inquest  of  office  except  on  treasure  trove,  or  aome  other- 
matter  not  now  in  question.  But  he  cannot  make  any 
inquiries  of  any  felonies  except  it  be  touching  the- 
death  of  a  man ;  as  he  says,  the  sheriff  can  make  n<y 
inquiry  of  the  death  of  a  man,  though  he  might  at 
criminal  law  have  made  inquiries  of  all  other  felonieSM 
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Bnt  he  contrasts  the  duties  and  powers  of  sherifis  and 
ooraners  in  that  nuuiner.  Ancientlj,  sheriffs  oonld 
hold  any  inquisitions  of  any  felonies  except  of 
death;  and  for  the  same  reason  audentlj  coroners 
could  hold  no  inquisitions  respecting  felonies,  es- 
oepi  it  was  on  the  death  of  a  man.  I  find 
tiiat  is  foitified  by  the  yexy  high  authority  of  Lord 
Chief  Baron  Hale,  who  says  that  without  custom  the 
oorotter  hath  no  authority  to  take  any  inquisition  other 
than  on  death.  Now,  it  iS  true  there  is  a  dicitan,  though 
BO  authority,  to  the  contrary,  except  it  is  in  Haw- 
kins' Pleas  of  the  Crown,  lliere  Serjeant  Hawkins 
•ays,  the  statute  being  only  directory,  the  coroner  can- 
not be  changed  with  any  breach  of  duty  for  what  is 
Uwftdly  performed,  though  not  mentioned  in  it.  There 
are  some  offices  mentioned  as  to  inquiries,  and  burning 
is  one  But  all  those  are  open  to  this  obsemttion, 
that  there  is  a  great  obscurity  in  those  ancient  offices ; 
they  are  not  uniformly  agreed  upon  or  always  cer- 
tain to  be  perfectly  understood.  After  all,  the  best  ex- 
positiou  that  is  found  of  those  ancient  duties  and  offices 
is  that  of  the  custom ;  and  I  do  not  find,  except  in  very 
late  periods,  there  has  been  any  instance  of  the  exeroise 
of  siidi  a  duty  as  that  which  is  now  sou^t  to  be  esta- 
Hishfd,  or  that  coroners  have  held  any  such  inqu]si> 
tion  as  that  now  contended  for.  It  is  said  the  exercise 
of  sodi  an  office  may  be  beneficial.  I  know  not 
how  that  may  be.  On  the  other  hand,  it  is  said,  on 
many  occasions  it  may  lead  to  great  vexation;  and 
there  may  be  very  good  ground  for  that.  On  the 
whole,  it  seems  to  me,  it  has  not  been  made  out  to  my 
satJHfaftion  that  the  coroner  has  jurisdiction  or  autho- 
rity to  hold  such  inquests  as  this  in  question- 

BukCKBURN,  J. — I  am  of  the  same  opinion.  In 
this  case  we  are  called  upon  to  prohibit  a  coroner  from 
prooeeding  to  hold  an  inquest  on  a  burning,  on  the 
ground  that  the  coroner  in  holding  it  would  be  acting 
beyond  his  jurisdiction  ;  and  that  we  have  power  to  do 
ao,  where  he  is  acting  beyond  his  jurisdiction,  I  think 
WIS  sufficiently  established  in  the  early  course  of 
the  argument.  The  question  that  now  remains  is, 
whether  a  coroner  has  or  has  not  jurisdiction  to  hold 
such  an  inquest.  It  is  said  that  he  had  at  common 
law  that  jurisdiction  with  many  otliers  more  extensive ; 
and  that  though  Magna  Charta  has  taken  away  many 
parts  of  his  jurisdiction,  that  jurisdiction  which  he  had 
at  common  law  is  still  left  untouched,  either  by  Mi^a 
Charts  or  any  subsequent  statute.  Now  in  the  first 
place,  considering  that  the  jurisdiction  has  not  been 
ezeidsed,  certainly,  till  quite  recent  times — it  has  not, 
in  fact,  practically  been  exercised  for  a  very  long  tune — 
I  think  it  lies  on  those  who  say  it  existed  at  common 
law  to  show  reasons  for  believing  it  existed  at  common 
law,  and  was  not  taken  away  by  the  earlier  statutes^ 
Magna  Cluurta  and  others.  The  manner  in  which 
jnzudiction  is  shown  to  exist  at  common  law,  is  by 
proving  it  has  been  used  in  practice,  showing  it  by 
evidence  of  records  and  other  ways  to  show  that 
the  jurisdiction  has  in  fact  been  exercised,  or 
to  show  by  a  decided  case  that  it  has  been  sup- 
ported, or  on  the  authority  of  the  great  writera  that 
sDch  common  law  jurisdiction  is  laid  down  by  Uiem. 
In  this  case,  as  far  as  I  can  perceive,  there  is  a  total 
failure  of  anything  to  shown  any  such  jmisdiction  on 
the  part  of  the  coroner.  As  to  the  authority  of  text- 
writers  I  think  I  am  not  wrong  in  saying  that  Stannd- 
forf  s  Pleas  of  the  Crown  is  one  of  the  highest ;  and  if 
I  find  the  greatest  authorities — Lord  Coke,  Hale, 
and  Chief  Baron  Comyn — ^and  all  the  text-writers  lay 
down  the  same  doctrine  that  a  coroner  has  no  right  to 
hold  an  inquisition  except  in  the  one  case  upon  the  view 
of  a  body  lying  dead,  then,  if  the  authority  of  dedded 
cases  and  entries  on  the  records  show  that  the  jurisdic- 
tion has  been  exercised  in  only  two  decided  cases  that 
have  been  brought  before  us,  I  cannot  doubt  that  the 
ooraners  who  started  this  new  jurisdiction  have  made 


research  and  brought  everything  they   can   forward.. 
The  only  two  instances  sre  those  in  the  city  of  London — 
two  inquisitions  concerning  burning,  held  before  the- 
sheriff'  and  the  coroner,  not  (be  it  remarked)  by  tho 
coroner  on  view,  but  in  the  court  of  the  sheriff  and 
coroner,  and  before  the  sheriff  and    coroner.       Mr.. 
MeUish  explained  in  the  course  of  the  argument,  and 
there  is  much  ground    for  saying,   that    that   haa 
reference  to  the  ancient  court,  and  these  two  instances 
are  not  in  point     Now  the  other  instance  we  havo* 
is  as  early  as  the  27  £dw.  3,  in  the  Book  of  Assizes : 
we  have  there  the  King^s  Bench  acting  by  sending 
back  an  indictment  set  before  them  by  the  coroner' 
with  other  indictments,  giving  as  a  reason,  acoording^. 
to  the  reporter  of  the  Book  of  Assizes,  that  the  coroner 
cannot  hold  any  inquisition  except  upon  the  view  of 
the  body  on  a  special  writ  sent  to  him  for  that  pur— 
pose— certainly  a  strong  authority  to  show  what  waa 
considered  to  be  the  law  at  the  time  of  Edw.  IIL 
Again,  in  the  reign  of  Hoi.  VI.  we  find  the  same  point 
stated,  though  it  was  not  the  point  of  dedsbn  beforo- 
the  judges.    It  appears  there — but  whether  it  was  one* 
of  the  Serjeants  arguing  as  counsel  or  one  of  the  judges 
discusmng  the  matter  does  not  appear  on  the  face  of' 
the  book — ^bnt  we  find  it  stated  as  clear  law,  except  of' 
custom  tile  coroner  cannot  hold  an  inquisition  of  a 
felony  save  in  the  case  of  the  view  of  a  dead  body,  and', 
no  authority  or  instance  is  broi^ht  to  the  contrary.^ 
The  only  authority  that  has  been  brought  before  us  to* 
show  its  existence  is  that  of  Magna  Charta  and  other 
statutes.     The  pai»ages  are  very  obscure  and  difficult 
to  interpret,  and  whidi  if  they  stood  alone  might  lead 
one  to  suppose  the  coroners  held  something  of  the  sort.. 
Beyond  these  there  are  the  passages  in  the  Mirror,  Fleta. 
and  Bracton.  I  thinkthere  iB8ufficienttoshow,if  evertho 
jurisdiction  existed  then,  the  ancient  Magna  Charta  todc 
away  some  of  the  jurisdiction ;  and  I  think  the  common 
office  having  been  continued  for  many  hundred  yean^ 
and  coiisid^ng  the  universal  opinion    of  the  text-> 
writers— the  only  doubt  being  suggested  by  Hawkins, 
who  is  not  to  be  considered  in  the  same  class  of  great 
authorities  and  text-writere  with  Hale,   Comyn  and« 
Lord  Coke— that  being  so,  I  doubt  exceedingly  if,  by 
the  ancient  common  law,  the  coroner  had  jurisdiction,, 
if  not  upon  the  construction  of  the  early  statutes;  wo 
must  take  it  there  has  been  a  construction  put  on  them^. 
which  we  are  bound  to  follow,  and  we  are  bound  by  that^ 
to  say  it  is  taken  away.    It  is  true,  if  there  had  been  a 
statute  giving  tiiem  jurisdiction,  that  is  not  to  be  abro- 
gated by  mere  non-user.     But  the  fact  that  a  par- 
ticular meaning  has  been  put  upon  a  statute,  and  the* 
law  has  been  taken  to  be  such  as  it  has  existed  for 
many  hundred  years,  that  is  conclusive  and  abundant 
reason  for  saying  the  construction  of  the  eariy  statnto 
is  this,  if  it  is  asserted  to  give  a  jurisdiction  it  has  notr 
been  used  for  a  hundred  years,  and  jurisdiction  never 
has  been  taken  away  in  the  early  times  by  the  con- 
struction of  a  statute.    I  need  only  say  further,  my 
brother  Crompton,  who  has  been  obliged  to  leave  the 
court,  has  autiiorised  me  to  say  he  is  perfecUy  agreed 
in  taldng  this  view  of  the  matter ;  the  only  matter* 
upon  which  he  required  explanation  was  the  enactmenta 
of  the  statute  De  Officio  Conmatoris,  which  he  did  not. 
understand.    Mr.  Mellish*s  explanation  of  it  was,  to 
his  mind,  quite  satisfactory,  and  he  had  no  doubt  as  to^ 
the  judgment  that  ought  to  bo  pronounced. 

CocKBURN,  C.J. — We  did  express  during  the  argu- 
ment our  opinion  upon  the  question  whether  a  prohibi- 
tion could  issue.  We  entertain  no  doubt  that  a  writ  of 
prohibition  is  one  that  this  court  ought  to  issue,  just  aa 
much  to  control  a  court  of  criminal  jurisdiction  in 
committing  an  excess  of  jurisdiction,  as  in  the  case  0^ 

a  civil  action.  Rule  abwlute. 

Tvetdoff^  June  12. 

Beo.  V,  Whtte  and  anothzr. 

Coranar*s  mqueai — Second  tngmry — Certicrttri. 
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Rbo.  v.  The  Imhabitajits  of  Brailbford— Morton  v.  Bramner. 


[C.  B. 


A  coroner  is  not  authorited  to  hold  a  second  inquuy 
on  ike  tame  etthfect-nuUier  until  after  thefrai  hat  6eei» 
bromgkt  before  the  court  by  certioram  and  quashed. 
In  this  caae  an  inquest  had  been  held  at  Birmingham 
<m  the  body  of  Emily  Stafford,  a  yonng  woman,  nineteen 
years  of  age,  when  a  yerdiot  was  returned  to  the  effect 
that  she  (tied  from  ezhanstion  brought  on  by  disease. 
Something  transpired,  however,  to  lead  the  coroner  to 
airest  the  burial  and  to  hold  a  second  inquest.  Ac- 
cordingly a  second  jury  was  empanelled,  and  the 
investigation  was  proceeded  with,  when  from  evidence 
produced  tending  to  show  that  meaiw  had  been  used  to 
bring  about  abortion,  the  jury  found  "  That  the  da- 
fieased  had  been  wiliuUy  murdered  by  White,  and  that 
Mrs.  Fisher  was  an  accessory  before  the  fact."  Sub- 
sequently a  rule  was  obtained  for  a  oertiorarij  calling 
•oo  the  coroner  to  show  cause  why  the  second  inqui'- 
•ition  should  not  be  brought  up  with  a  view  to  its  bung 
quashed,  on  the  ground  that  it  was  not  competent  for 
A  coroner  to  hold  two  inquests  for  the  same  matter ; 
that  he  had  no  jurisdiction  to  hold  the  second  inquest, 
the  first  bnng  valid  and  unquashed. 

Field  now  showed  cause. —  In  Britton,  Wingate*s 
edition,  p.  4,  it  is  said,  if  the  coroner  on  the  first 
inquiry  suspect  concealment  of  the  truth,  let  the  inquuy 
be  made  again  and  again.  [Cromfton,  J. — He 
might  apply  to  this  court  from  time  to  time  for  a 
OT6&1S  in^irendOf  otherwise  one  does  not  see  how  pro- 
ceedings could  be  carried  on,  because  there  might  be 
inconsistent  verdiets;  if  that  happened  so,  and  a 
committal  ensued,  which  set  of  depositions  would  be 
used  ?]  If  two  inquiries  had  been  held,  the  last  one 
is  that  upon  which  he  would  be  indicted.  A 
meUus  inqwrendo  usually  went  to  the  sheriff;  it  was  to 
nfieve  against  misconduct.  The  authorities  referred  to  on 
moving  for  this  rule,  were  2  Hale's  P.  G.  59 ;  Year  Book, 
2  Rd.  3  &  21  Edw.  4,  c  70 ;  but  on  examination  they 
will  be  found  to  be  adverse  to  this  rule.  The  passage 
in  Hale  which  supposes  that  the  first  inquiry  was  not 
eiqfer  visum  corporis,  is  an  error,  as  will  appear  upon 
turning  to  ths  Year  Book.  Many  cases  are  to  be  found 
of  two  inquiries ;  but,  with  the  exception  of  that  men- 
tioned in  Hale,  none  in  which  the  first  has  not  been 
quashed.  A  passage  in  2  Hale's  P.O.  p.  59,  has  been 
considered  as  laying  down  the  law  that  a  second 
inquest  can  only  be  held  when  the  first  inquest  was  not 
etq»er  visum  corporis.  Lord  Hale  says,  *^  and  there- 
fore if  the  coroner  take  an  inquisition  without  view  of 
Hhe  body,  ho  may  take  a  second  inquintion  super  visum 
•corporisy  and  that  second  inqmsition  is  good,  for  the 
first  was  wholly  void;"  but  the  cases  referred  to  in  the 
year-books  show  that  the  first  inquest  was  enper  visum 
corporis^  therefore  it  is  not  necessary  that  the  first 
diould  be  void  to  enable  the  coroner  to  hold  a  second. 
[GocKBURN,  C.J.  —  The  embarrassing  point  is  the 
great  inconvenienoe  that  would  arise  if  a  coroner  ex 
msro  motu  were  to  hold  several  inquiries;  but  I  think, 
upon  looking  to  the  construction  of  the  language  of  the 
case  in  2  Rd.  3,  he  may  well  come  to  the  condu- 
■ion  that  the  first  inqnfay  was  heki  to  be  bad  for  the 
insufficiency  of  the  indictment,  the  words  M^per  visum 
iforporis  being  probably  omitted ;  and  yon  don't  find  a 
man  so  accurate  as  Lord  Hale  stating  that  a  proceeding 
bad  been  set  aside  without  sufficient  authority.J 
(Fleta,  37,  s.  3  ;  Mirror  of  Justice ;  Uinphreville,  45, 
were  also  refinrred  to.) 

GoGKBC7R2r,  CJ. — ^Wo  nccd  not  trouble  you,  Mr. 
Kennedy ;  we  have  the  authority  of  Lord  Hale  and  the 
universal  practice.  The  only  way  in  which  a  second 
inquiry  can  be  made  is  by  an  application  to  set  aside 
and  quash  the  first.  In  the  present  case  the  second 
inquest  was  obviously  bad ;  the  rule  will  therefore  be 
absolute.  — ^  Rule  abeohue, 

Tkureda^f  June  21. 

"Reo,  V,  Thx  Imhabitazitb  of  Brailsford. 

Bigkwojf — Indictment  for  nomr^pair'^  Rotid  tmpos- 


sable  t»  winter — Dedication'— New  trial  Jor 

direction  after  verdict  for  defendauL 

Indictment  for  nonrepair  of  a  road,  tried  befe(i». 
Pollock,  C.B.,  at  the  Derbyshire  spring  assizes,  smd  a 
verdict  found  for  the  defendants. 

It  appeared  that  there  was  a  conflict  (^  testimflBy- 
as  to  whether  the  road  in  question  was  passable  in. 
winter,  and  had  been  used  during  that  season,  and. 
the  learned  judge  in  his  sununing-up  expressed  great 
doubt  whether  there  could  be  a  de&cadon  of  a  road 
which  was  impassable  in  winter,  and  at  the  dose  of  tbe- 
summin,(;-np  said :  "  I  might  have  stopped  the  case  if. 
there  luul  not  been  some  evidence  of  user  during  the- 
winter,  for  I  do  not  see  how  you  can  infer  the  dediea^ 
tion  of  a  road  to  the  public  which  is  impaaaaUe  in. 
winter.** 

A  rule  nisi  having  been  granted  for  a  new  trial  Mu 
the  ground  of  misdirection, 

MeUor  {Lush  and  3,  Bristowe  with  him)  ahoirdd. 
cause. — ^As  to  the  misdirection  Ballard  v.  Byeots,  1 
Taun.  279,  and  The  Marquis  of  Stt^jbrd  v.  Coyu^^  7 
B.  &  C.  257,  were  dted.     Seocoidly,  the  verdict  baTiog . 
been  found  for  the  defendant,  there  is  no  ground  for  a 
new  trial :  (A  v.  RusseU,  3  £.  &  B.  943 ;  R,  v.  Joknsfom^ . 
29  L.  J.  133,  M.C.} 

Macaulojf,  ffajfcs,  Seijt  and  Fields  in  support  of  the 
rule,  were  not  called  upon. 

WiOHTHAN,  J. — ^I  am  of  opinion  that  in  tbifl  caw 
there  was  a  misdirection  by  the  learned  judge.     There 
can  be  no  reasonable  doubt  that  the  jury  may  have- 
been,  and  probably  were,  misled  by  the  direction  of  the 
learned  judge.    The  evidence  was  not  all  one  way 
[His  Lordship    here    dted    from    the    summing   up- 
the  passi^  above  extr4Cted].    There  are  some  other 
passages  to  which  objection  might  have  been  taken, 
but  they  are  not  mentioned  in  the  rule ;  e.  g,,  he  says^. 
that  "  finom  mere  user  the  jiuy  could  not  find  a  yerdkl 
that  it  was  a  public  way  ;  but  that  there  must  be  a 
dedication;*'  without  teUing  the  jury  that  user  was 
evidence  of  a  dedication.    Then  as  to  the  other  point 
about  granting  a  new  trial  after  the  verdict  for  the 
defendant,  whatever  may  have  been  the  rule  long  ago, 
as  said  by  Lord  Campbell  C.  J.,  in  R,  v.  RusseUy  it  has- 
since  been  materially  modified :  first,  by  suspending  the 
judgment  to  enable  the  Crown  to  move;  and  affcer- 
wards  directly  by  granting  a  rule  for  a  new  triaL. 
Certainly,  the  direct  mode  is  the  more  convenient  cue 
in  cases  to  which  it  can  be  applied.    It  was  said  in 
is.  V.  Russell,  and  also  in  R,  v.  Johnson,  that  where 
the  indictment  charges  directly  a  misfeasance  it  mi^ 
be  a  question  whether  the  court,  in  exercising  its  dia- 
cretion,  would  grant  a  new  trial ;  but  a  distinetion  waa- 
taken  between  a  charge  of  misfeasance  and  one  of  non- 
feasance.   This  is  an  indictment  for  nonrepair  of  a 
highway,  and  it  is  in  the  nature  of  a  dvil  proceeding 
to  try  tiie  obligation  of  the  parish  to  repair.     It  aeema 
to  me  that  there  is  no  reason  why,  where  the  mk  ia- 
moved  for  on  the  ground  of  misdirection,  and  not  aa 
against  evidence,  there  being  a  conflict  of  testimony, 
we  should  not  adopt  the  direct  practice.     The  nde- 
will  therefore  be  abrolnte. 

Blackrurw,  J.  delivered  a  similar  judgment. 

Rule  absolute  for  a  new 


C0X7BT  OF  COSOiON  BBNGH. 

Reported  by  Daiusl  Thomas  Evakb  and  K.  YAuaaur 
WnuAXB,  Esqra.,  BarrUten-at-Law. 

MOBTON  v.   BRAMinSB. 

Poor^rat^'^Preciee  demand — Fraction  of  a  farthing^ 
If  the  amount  of  the  proportion  4^  the  rote  which  a 
raiepoffer  was  to  pay  comes  to  a  certain  sum  and' 
the  Jractien  of  a  fearthing,  he  is  not  bound  to  pe^f- 
the  fraction,  and  a  demand  bg  the  overseer  qf  the- 
sum  anda  farthing  is  bad* 
On  the  20th  March  1860  William  Branmer  (the  e- 
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AppLBTOH  v.  HoB&AT  AMD  AVOTHBR. 


[Ex. 


flpondflot).  hj  his  attoriMj  l£r.  G.  H.  Cooper,  sppetfod 
at  lUrch!,  in  Uw  Isle  of  Ely,  before  two  jtufcices  of  the 
peiee  for  the  said  isle,  pnmiaot  to  »  sammons  pre- 
tieuslj  serred  on  the  reepoadent,  granted  upon  the  ia- 
fKmation  of  George  Norton  the  appellant,  and  one  of 
tke  oreneers  of  the  poor  of  the  hamlet  of  Wimblington, 
ja  the  said  Isle  of  Ely,  requiring  the  respondent  to 
A/m  oanse  why  he,  **  being  a  peivon  duly  rated  and 
■aiWMsd  to  the  relief  of  the  poor  of  the  said  hamlet, 
IB  and  by  seTeral  rates  made  on  the  8th  Nov.  1859 
(bcranafter  called  the  first  rate),  and  on  the  Slst  Jan. 
1860  (hereinafter  called  the  second  rate),  ia  the 
sMcrsl  sums  of  Is.  5d.  and  Is.  9^,  had  not  paid  the 
SHoe,  or  any  part  thereof,  but  had  refused  so  to  do.** 
The  making,  allowanoe  and  publication  of  each  rate 
was  duly  proved.  The  respondent  was  assessed  in  each 
lata  Bpon  a  rateable  value  of  4L  4«.  6dL  The  first 
nte  was  at  4dL  in  the  pound,  and  the  second  rate  was 
St  5dL  in  the  pound.  Demands,  of  which  the  follow- 
lag  sre  copies,  were  proved  to  have  been  served  per- 
soQslly  on  the  respondent  for  each  rate. 

As  to  the  first  rate — 

"No.  11.   *'  Wimblington  Poor-rate  Demand  Note. 
**To  Wm.  Bramner,  of  Wimblington. 

'*The  overseer  of  the  parish  of  Wimblington  de- 
Qsiids  payment  of  the  poor-rate,  made  the  8th  Nov. 
1859,  due  from  you,  with  the  aneara  of  the  former 
fate  prmously  dne  as  below  :— 

Aaasssable  value,  4iL  4s.  4d  ;  amount  of    s.     d, 

rate  4<i  in  the  ponnd ...•••...     1     5 

Fjpsvions  airenr 0    0 

1     5 
(Signed)  "  John  Thomfsox,  Collector." 

As  to  the  seoond  rate— 
''No.  II.   ** Wimblington  Poor-rate  Demand  Note. 

**  To  Wm.  Branmer,  of  Wimblington. 
''The  overseer  of  the  parish  of  Wimblington  de- 
nsBds  payment  of  the  poor-rate  made  the  31st  day  of 
Jan.  1860,  due  Irom  yon,  with  the  arrears  of  the 
lamer  rate  previously  dne  as  below  : — 
Assenabi^  value  4t  4«.  4(i. ;  amount  of    «.    d. 

rste  at  5clL  in  the  pound. ...-. 1     9^ 

Fkevious  arrear 1     5 


3    ^ 
(Signed)       **  Jomr  Thompson,  Collector.** 
On  the  part  of  the  respondent  it  was  contended  that 
both  rates  were  altogether  void,  inasnraeh  as  they  were 
mooied  out  vrrong ;  that  is  to  say,  the  first  rate  being 
at4dL  in  the  poimd  on  il  4s.  4<L,  amonnted  to  la.  4|d 
lad  a  fraction  of  another  farthing  only,   instead  of 
15dL;  and  the  second,  being  at  5d  in  the  pound, 
oMuoted  to  Is.  9€L  and  a  fraction  of  a  farthingonly, 
iiHtead  of  la.  9j^    And  further,  that  the  demand  in 
eaeh  case  was  insnffioient,  as  the  precisesam  due,  and 
no  more,  should  have  been  demanded.    As  an  autho- 
rity the  deciaionof  Qibbs,  OJ.,  in  the  case  of  Arrott 
V.  IF«i^  2  B.  Moon,  417 ;  8  Taunt.  369,  waa  cited ;  and 
it  was  submitted  that  it  was  patent  from  the  rate  that 
the  precise  sum  properiy  dne  was  in  eadhease  less  than 
^  smouiit  actually  demanded.   No  tender  of  any  sum 
iihatsfer  had  bean  made  by  the  respondent    There 
wen  at  the  same  petty  sessions  thirty-five  other  caaes 
in  which  the  same  attorney  appeared,  and  he  stated 
that  he  should  raise  the  same  queation  in  each  case. 
The  magistrates  in  a  pravious  ease  at  the  same  petty 
aeMioos  decided  against  the  objectioDY  on  the  ground 
that  the  defence  properiy  constituted  ground  of  appeal, 
aad  that  an  ennr  in  the  rate-book  could  not  be  aet  up 
ai  a  defence  to  a  diatreaa,  the  validity  of  the  rate  not 
banDg  been  tested  by  appeal.    Mr.  Cooper  refnsed  to 
demsad  a  case,  and  stated  that  Mr.  Naylor,  baniatei^ 
at-lsw,  advised  that  the  objeetioDswera  validf  and  that 
he  would  have  attended  to  support  them,  hot  that  he 
WIS  engaged  at  Cambridge  aaeiies.    yknioilar  oaiebad 


been  heard  at  a  previous  petty  sessions,  when  a  similar 
question  was  nused  by  the  same  oonnsel,  and  overruled 
by  the  magistrates,  who  granted  a  wairant  of  distress, 
whidi  was  put  in  force,  and  Mr.  Cooper  thereupon 
issued  writs  for  his  clients  against  the  overseers  of 
Wimblington  and  their  assistants  acting  under  the  said 
warrant  of  distress.  The  ma^strates  therefore  deemed 
it  expedient  to  decide  the  respondent*s  case  in  his 
favour,  so  MS  to  allow  an  opportunity  to  the  appellant 
of  demanding  this  case,  and  obtaining  the  opinion  of  a 
Superior  Court  on  the  questions  of  law  thus  raised  and 
insisted  upon  in  an  economical  and  summary  manner. 
The  appellant  (the  overseer)  by  his  attorney  Mr.  W.  L. 
Ollard,  ^d  accordingly  demand  a  case,  and  entered  into 
the  usual  recognisances;  and  this  case  ia  stated  accord- 
ingly. The  hearing  of  the  other  sommonscs  was  then 
adjourned,  on  the  understanding  that  they  were  to 
abide  the  decision  in  this  esse.  The  questions  for  the 
opinion  of  the  court  wera — First,  whether  the  respon- 
dent showed  sufficient  cause  for  not  paring  the  two 
rates  in  question,  or  either  of  them;  and  secondly, 
whether  the  magistrates  ought  or  would  have  been 
justified  in  issuing  a  distress-warrant  against  the  re- 
spondent for  the  recovery  of  one  or  both  of  the  rates. 

Keatm  for  the  appellant. — ^The  overseers  are  entitled 
to  demand  this  amount.  It  is  their  duty  to  get  in  the 
rate.  Are  they  to  be  responsible  for  the  insufficiency  of 
the  coinage  ?  The  demand  is  for  the  amount  of  rate  at 
4i/.  in  the  ponnd.  But  the  amount,  when  carried  out, 
givea  the  fraction  of  a  farthing.  Nothing  was  ten- 
dered. The  right  demand  was  made,  though  the  sum 
total  was  wrongly  expressed.  He  cited  R,  y.  (?oo^ 
6iim,  8  Ad.  &  £U.  508. 

Nojfhr  for  the  respondent-^The  overseer  is  not 
entitled  to  collect  more  than  is  actually  due.  If  it 
had  been  intended  by  the  Legislature  that  he  should 
collect  a  farthing  or  other  com  where  a  fraction  of  a 
farthing  or  other  coin  only  is  due,  it  would  have  been 
so  ensued,  as  it  is  in  the  Inoome-tax  Act  of  1843, 
s.  2.  In  the  absence  of  such  enactment  the  demand 
must  be  for  the  exact  sum,  and  must  be  precise : 
{Htima  V.  Wink,  2  Moo.)  [Willbs,  J.— All  you 
need  say  is,  that  the  demand  is  intentionally  larger  tlian 
the  overseer  is  entitled  to.] 

Williams,  J. — We  consider  that  this  case  is  laid 
before  us  in  order  that  we  should  determine  the  point 
whether,  where  the  amount  of  a  rate  oomes  to  the 
fraction  of  a  farthmg,  the  ratepayer  is  bound  to  pay  it. 
We  think  he  is  not.  He  is  not  bound  to  pay  more 
than  his  proportion.  If  I  pay  a  farthing  where  a 
fraction  only  is  due,  not  only  am  I  paying  more  than 
my  feUow-pariahioners,  but  the  overseer  is  collecting 
more  than  he  ia  authorised  by  the  rate  to  receive.  The 
ratepayer  may  say,  '*  I  am  willing  to  pay  the  rate  as 
far  as  it  is  posBible  to  pay  it,  but  I  can*t  pay  a  fhwtion 
of  a  farthing.** 

WiuJES,  J. — ^I  am  of  the  same  opinion.  The  case 
of  Aueieulsrv.  Fordkaai,  in  Wilson,  is  ananthority  for 
hdding  that,  ifben  an  amount  comes  to  something  less 
than  any  known  coin,  the  ntepayer  cannot  be  odled 
upon  to  pay  it 

Ebaxiho,  J. — ^I  am  of  the  same  opinion.  If  there 
is  any  difficulty  at  all,  it  is  caused  by  those  who  make 
the  nte.     Judgfrnmitfor  the  retptmdent,  with  oosts. 


C0X7BT   OF   EXCHEQITEB 

Reported  by  F.  Bailky  and  John  Duxbas,  Esqrs.,  Banislers- 

at-Law. 

TViesdoy,  June  19. 

APFLBTOir  V.   MORRAT  AKD  AHOTHBB. 

Offene«r§ — JSsoowriii^  jMSMMtofi  <^  land§ — Parnh 
propert^y  59  (rso.  8,  c  IS. 

C^sersssrs,  wOh  oonmU  of  Jrttkoiden  qftke  pamk^ 
wen  m  Ae  habii  of  ktag  matt  qmrntitiei  of  kmd, 
PUdnt^  obtained  jpoi$e$sionqf  pott  muhr  a  wrktm 
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agrtemenl,  not  ttnder  tealy  fromsome  small  portion 
o/  the  Jreehokkn,  Jbr  nmetjf'nine  yeart^  at  b$,  a 
year,  payable  to  the  oveneert ;  he  paid  no  rent  at 
aJL  The  overseen  demanded  possession,  and  sent 
a  notice  in  compUanoe  with  the  59  Geo.  3,  c.  12, 
requiring  possession ;  btUthe  notice  vas  served  iq>on 
the  plaintiff  *s  daughierf  and  not  upon  the  premises. 
Justices  directed  fJU  constable  to  give  the  overseers 
possession ;  which  he  did.  In  an  action  of  trespass 
for  doing  so: 
JSeid,  per^nuU  service  of  the  notice  fqfon  the  tenant  m 
possession^  demanding  possession,  was  not  required 
by  the  59  Geo.  3,  c.l2,  ss.  24,  25,  and  that  service 
in  this  case  was  sufficient. 

This  was  an  action  of  trespass  in  s  coal  yard,  and 
-for  taking  the  plaintiff's  van,&c.  Plea — General  issae  by 
«tat.  59  Geo.  3,  c  12,  s.  17,  and  others.  It  appeared 
that  the  overseers  of  a  parish  had  been  in  the  habit  of 
letting,  with  the  consent  of  the  freeholders  in  the  parish, 
:  small  pieces  of  land  there.  The  plaintifi  had  applied 
to  some  twenty  of  these  freeholders  to  let  to  him  in 
writing  (not  under  seal),  the  land  in  question  (about 
twen^-nine  perches),  upon  which  this  trespass  was  said 
to  have  been  committed,  for  a  term  of  ninety-nine 
-years,  at  a  rent  of  5#.  a-year,  to  be  paid  to  the  over- 
seers. No  rent  was  paid,  and  the  overseers  went  before 
the  justices  in  petty  sesssions  under  59  Geo.  3,  c.  12, 
■8.  24;  that  section  says  that,  **  whereas  difficulties 
having  frequently  arisen,  and  oonsideraUe  expenses  have 
sometimes  been  incurred  by  reason  of  the  refusal  of 
persons  who  have  been  permitted  to  occupy,  or  who 
have  intruded  themselves  into  parish  or  town  houses,  or 
other  tenements  or  dwellings,  or  otherwise,  belonging  to 
•such  parishes,  to  deliver  up  the  possession,  &c 
when  thereto  required;  and  it  is  expedient  to 
provide  a  remedy  for  the  same;*'  it  then  enacts 
that  ^i{  any  person  who  shall  have  been  permitted 
to  occupy  any  parish  or  town  house,  or  any 
other  tenement  or  dwelling  belonging  to,  or  provided 
by,  or  at  the  charge  of  any  parish  for  the  habitation  of 
the  poor  thereof,  or  who  shall  have  unlawfully  intruded 
himself  or  herself  into  any  such  house,  tenement,  or 
dwelling,  or  into  any  house,  tenement,  or  hereditament 
belon^ng  to  such  pariah,  shall  refuse  or  neglect  to  quit 
the  same  and  deliver  up  the  possession  thereof  to  the 
•churchwardens  and  overseers  of  the  poor  of  any  such 
parish  within  one  month  after  notice  and  demand  in 
writing  for  that  purpose,  signed  by  such  churchwardens 
and  overseen),  or  the  major  part  of  them,  shall  have 
been  delivered  to  the  person  in  possession,  or  in  his  or 
her  absence  affixed  on  some  notorious  part  of  the  pre- 
mises, it  shall  be  lawful  for  any  two  of  his  Majesty's 
justices  of  the  peace,  upon  complaint  made  to  them  by 
H>ne  or  more  of  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  in  which  any  such  house,  tenement, 
or  dwelling  ^all  be  situated,  to  issue  their  summons  to 
the  person  against  whom  such  complunt  shall  be  made 
to  appear  before  such  justices  at  a  time  and  place  to 
be  appointed  by  them,  and  to  cause  such  summons  to 
l>e  dehvered  to  the  party  against  whom  the  complaint 
shall  be  made,  in  his  or  her  absence,  so  to  be  affixed  on 
the  premises  seven  days  at  the  least  before  the  time 
Appointed  for  hearing  such  complaint,  and  such  justices 
are  hereby  empowered  andrequlred upon  theappearanoeof 
the  defendant,  or  upon  proof  on  oath  that  such  summons 
hath  been  delivered  or  affixed  as  is  hereby  directed,  to 
proceed  to  hear  and  determine  the  matter  of  such 
•complaint,  and  if  they  shall  find  and  adjudge  the  same 
to  be  true,  then  by  warrant  under  their  hands  and  seals 
to  cause  possesuon  of  the  premises  in  question  to  be 
delivered  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish,  or  to  some  of  them."  Sect.  25 
says :  "  That  if  any  person  to  whom  any  land 
appropriated,  purchased,  or  taken  under  the  au- 
thority of  this  Act,  for  the  employment  of  the  poor 
of  any  parish,  or  to  whom  any  other  lands  behmging  to 


such  parish,  or  to  the  churchwardens  and  overseers 
thereof,  or  to  either  of  them,  shall  have  been  let  for  Us 
or  her  own  occupation,  shall  refuse  to  quit  and  deUrer  up 
the  poeaesaon  thereof  to  the  churchwardens  and  over- 
seers of  the  poor  of  such  parish  at  the  expiratioa 
of  the  term  for  which  the  same  shall  hare  been 
demised  or  let  to  him  or  her,  or  if  any  person  or 
persons  shall  unlawfully  enter  upon,  or  take,  hold,  <x 
hold  possession  of  any  such  land,  or  any  other  land  or 
hereditaments  belonging  to  such  parish,  or  to  the 
churchwardens  or  overseers,  or  to  either  of  them,  it 
shall  be  lawful  for  such  churchwardens  and  overseers  of 
the  poor,  or  any  of  them,  after  such  notice  and  demand 
of  possession  as  is  by  thiis  Act  directed  in  the  case  of 
parish  houses,  to  exhiUt  a  complaint  against  the  person 
or  persons  in  possession  of  such  land  before  two  of  his 
Majesty's  justices  of  the  peace,  who  are  hereby  autho- 
rised and  required  to  proceed  thereon,  and  to  hear  and 
determine  the  matter  thereof;  and  if  they  shall  find 
and  adjudge  the  same  to  be  true,  to  cause  possesson  of 
such  land  to  be  delivered  to  the  churchwardens  and 
overseers  of  the  poor,  or  some  of  them,  in  such  and  the 
like  course  and  manner  as  are  by  this  Act  directed 
with  regard  to  parish  houses.** 

The  overseers  caused  the  plaintiff  to  be  served  with 
a  proper  notice  in  writing,  duly  mgned,  and  demanded 
possesuon,  and  afterwards  obtained  an  order  of  the 
justices  to  the  constable  to  give  possession,  which  he 
did  accordingly  by  removing  a  van  there  to  a  con- 
venient distance,  doing  no  damage.  This  action  wss 
brought  for  doing  so.  llie  cause  was  tried  at  Chester 
before  Byles,  J.,  when  a  verdict  was  returned  for  the 
defendants,  widi  leave  to  the  plaintiff  to  move  to  set  it 
aside  and  enter  a  Terdictfor  the  plaintiff  for  lOL  if  the 
court  should  think  the  judge  at  the  trial  ought  to 
have  told  the  jury  that  defendants  were  not  under  the 
circumstances  justified  in  what  they  did,  and  a  rule 
having  been  obtained, 

Wel^  and  M^Intyre  showed  cause. — ^The  question 
here  is,  whether  there  has  been  a  sufficient  and  proper 
service  of  the  notice  given  under  the  Act  of  Parliament 
The  learned  judge  at  the  trial  appeared  to  think  it 
required  a  personal  service ;  it  was,  in  fact,  served  upon 
the  plaintiff's  daughter.  But  the  defendants  had  a 
perfectly  good  defence  at  common  law,  for  the  plaintiff 
was  no  more  than  a  tenant  at  will  at  most ;  he  is 
estopped  by  his  own  agreement  in  writing  from  saying 
it  was  not  parish  land ;  and  there  having  been  a  de- 
mand of  possession  and  notice  to  go  out,  that  is  quite 
sufficient. 

Brandt,  contra,  called  upon  to  support  the  role. — 
The  service  of  the  notice  was  not  a  sufficient  compliance 
with  the  terms  of  the  Act ;  it  was  not  a  personal  ser- 
vice upon  the  plaintiff,  but  given  to  another  person  not 
even  upon  the  fffemises  at  the  time  of  the  sendee. 
This  is  a  penal  statute,  and  should  be  construed 
strictly.  If  personal  service  could  not  be  effected, 
then  the  other  mode  p<nnted  out  by  the  Act  should 
have  been  pursued,  by  affixing  the  notice  on  some  part 
of  the  premises.  The  defendants  had  no  title  at  aD, 
not  so  much  as  the  plaintiff,  for  he  had  the  poeaession  ; 
and  if  the  defendants,  had  brought  an  ejectment,  they 
must  have  proved  their  title  in  order  to  have  recovered. 

Pollock,  C.B.— The  only  question  here  is,  whether 
the  service  of  ibis  written  notice  was  sufficient,  under 
the  59  Geo.  3,  c  IS  ?  It  was  served  upon  the  daugh- 
ter of  the  plaintiff,  the  tenant  in  possession ;  and  I 
think  the  circomstanoes  of  the  case  show  that  it  was 
sufficient,  and  that  the  rule  should  be  discharged. 

Bkamwbll,  B. — I  am  also  of  the  same  opinion. 
There  is  abundant  evidence  of  the  notice  having  reached 
the  plaintiff,  and  that  seeiBS  to  be  suffident  to  bring  it 
within  the  terms  of  the  Act  of  Parliament.  If  the  Act 
had  said  there  should  be  personal  service  required,  that 
would  be  another  matter. 

CaAiaatLLf  B.— I  also  think  this  role  ought  to  be 
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dinliarged.  The  plaintiff  must  be  Uken  m  the  tenant 
n  nuwwriwi,  and  the  only  points  reserred  for  ns  are, 
fiist,  whether  the  plaintiff  was  in  potaession  as  tenant 
fa  die  oTerseers  ;  and  seoondlj,  was  the  notice  signed 
hy  thtm  dnlj  senred  ?  He  is  prevented  from  denying 
that  he  held  nnder  the  defendants  by  his  own  written 
agreement  to  pay  them  rent  for  it,  bat  which  he  never 
d5d  pay.  The  S4th  section  of  the  Act  applies  to  the 
neofTciy  of  possession  of  honses,  &c. ;  but  the  25th 
seetion  is  for  recovery  of  lands,  and  the  notice 
nvpind  to  bo  given  by  the  25th  section  is 
to  be  the  same  as  that  stated  in  the  24  th,  which 
ii,  that  ^it  shall  be  delivered  to  the  person  in 
ponesHon  ;**  and  I  think  the  facts  of  this  case  show 
tbat,  althongfa  it  was  not  actually  served  personally 
npon  the  plaintiff,  the  25th  section  has  been  snfBdently 
ipUed  with. 
WiLDK,  B.  conetured.  Huh  dUcharged, 


EXCHEaiTEB    OHAMBEB. 

Bivorted  by  Jomr  TBoxraov,  JSaq.,  Barrlster-at-Law. 


ERBOB  FROM  THE  QUP;EK's  BEXCU. 

Tkmraday^  June  14. 
(Man  Wiluaus,  J.,   Mabtiiv,  B.,  Willes,  J., 

Chah^ckll,  B.,  and  Bylks,  J.) 
Beo.  on  the  prooecntion  of  Risglaud  r.  The  Bubslem 

Local  Board  of  H&vlth. 
MUc  ffeaWk  Ad  1848— Con^penMrftOfi/or  damoffe 
vnuei  %  mwerage  vorka-^Vemal  of  Ueiniitif — 
Mnd/ammM — CUum  ofgpttifc  amotuit 
A  mmdamnu  to    make    competuatum  Jar   damage 
done   to  Aotuee  ly  tewerage  fporke^  executed  6y 
a  loeal   hoard   of  health    in  punuance  of  the 
PMk  Heatih  Act  184A,  recited  thai  the  claimant 
had  applied  to  the  local  board  tomake  him  full  com- 
peneation,  and  thai  tkejf  had  denied  all  UabiUtg  to 
campeuaie  kimj  and  the  vrit  then  commanded  the 
heal  board  to  oetute  compeaaalum  to  be  made  out  of 
the generalor  special  diirict  rate.     The  defendanti 
if  their  retant  alleged  thai  tkeg  had  not  denied  all 
VabHUg,  and  vere  villing  to  mate  compeneation 
when  the  eame  should  be  ascertained;  thai  it  had 
not  been  ascertained,  nor  had  the  prosecutor  taken 
tag  sfqpt  towards  having  the  same  ascertained^  nor 
gkren  ang  notice  of  the  amouni  thereof  or  lohetker 
it  exceeded  20/.,  nor  appoinied  an  arbitrator^  as  bg 
the  Act  provided.     The  rstam  having  been  traversed, 
(he  jurg  found  that  the  defendants  had  denied  their 
Ikinlitg^  bat  that  the  prosecutor  had  made  no  claim 
fir  ang  certain  amount : 
Bdd(afinmngthejudgmient  of  the  Court  qfQ.B.),thal 
m  tnmdamns  might  issue  in  the  first  instance  to  com- 
pel  the  heal  board  to  make  compensation,  and  thai 
it  was  not  a  condition  precedent  that  the  claimant 
sheuU  demand  a  specific  sum  as  compensation,  or 
irform  the  loonl  board  whether  or  not  il  exceeded  20L 
Mendamms  to  the  Borslem  local  board  of  health, 
ndtbg  that  the  PnbUc  Health  Act  1848  (11  &  12 
Vict,  c  €8)  had  been  applied  to  and  pnt  in  force  in 
the  town  of  Bmmlcm ;  that  the  local  board  of  health 
had  been  duly  constituted  nnder  the  Act ;  that  certain 
houes  in  Adelaide-street  in  the  said  town  were  the 
prspoty  of  the  prosecutor  ;  and  that  by  reason  of  the 
exeroae  by  the  defendants  of  the  powers  of  the  Act 
they  eauMd  certain  shafts  to  be  snnk  near  to,  and 
oertsin  sewers  to  be  made  under,  the  houses,  whereby 
the  foundations  of   the  houses  gave  way,   and  the 
houses  became  uninhabitable ;  that  the  prosecutor  had 
watained  damage  by  reason  of  the  said  acts  of  the  de- 
fendants, and  was,  under  the  said  Act,  entitled  to  have  full 
compensation  made  to  him  out  of  the  general  or  special 
di^riet  rates  te  be  levied  under  the  Act  from  the  defen- 
daata  for  Uie  damage  so  sustained  by  reason  of  the  exer- 
ON  «f  the  powors  of  the  Act ;  that  the  defendants  had 
[Mag.  Cas.] 


been  applied  to  on  behalf  of  the  prosecutor  to  make  him 
such  fall  compensation  according  to  the  provisions  of 
the  Act ;  and  that  they  then  and  thence  hitherto  had 
denied,  and  still  deny,  all  liability  to  compensate  the 
prosecutor,  and  had  wholly  refused,  and  still  refuse,  to 
make  him  compensation ;  and  enjoining  the  defendants 
to  cause  compensation  to  be  made  out  of  the  general  or 
special  rate  to  be  levied  under  the  Act  to  the  proso^ 
cutor  for  the  damage  so  sustained  by  him  by  reason  of 
the  exercise  by  them  of  the  powers  of  the  Act,  &c. 

Return.  That  tlie  district  of  Buislem  was  and  is  an 
incorporate  district,  within  the  meaning  of  the  Public 
Health  Act  1848  mentioned  in  the  said  writ,  and  not 
a  corporate  district  within  the  meaning  of  the  said  Act ; 
and  tiiat  the  said  local  board  never  have  denied,  nor  do 
they  still  deny,  all  liability  to  make  the  prosecutor  such 
compensation  as  in  the  said  writ  was  mentioned  for 
the  damage  or  injury  therein  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  exercise  of  the  powers 
of  the  said  Act  as  therein  mentioned,  nor  had  they 
ever  neglected  or  refused,  nor  do  they  still  neglect  or 
refuse,  to  make  such  compensation,  Imt  on  the  con- 
trary thereof,  that  they  had  been,  and  still  were,  ready 
and  urilling  to  make  him  such  compensation  when  and 
as  soon  as  the  same  should  be  duly  determined  and 
ascertained  in  manner  and  form  by  the  said  Act  in  that 
behalf  prodded;  and  that  the  said  compensation  was 
not  and  had  not  yet  been  determined  or  ascer- 
tained in  manner  and  form  aforesaid,  or  otherwise 
howsoever;  nor  hnth  the  said  prosecutor  taken  any 
step  towards  having  the  same  determined  or  ascertained 
in  manner  or  form  aforesaid ;  nor  given  nor  delivered  to 
the  said  local  board  any  noUoe  in  writing,  or  otherwise, 
of  hb  claim  for  such  compensation,  or  of  the  caise  or 
amount  thereof,  nor  informed  them  whether  such  com- 
pensation as  claimed  by  him  exceeded  the  sum  of  20/., 
nor  appointed  an  arbitrator,  nor  given  notice  of  an 
intention  on  his  part  to  appoint  an  arbitrator,  to  whom 
the  matter  of  his  claim  for  compensation  might  be  re- 
ferred, in  manner  and  form  by  the  said  Act  in  that 
behalf  provided,  or  otherwise  howsoever.  And  for  the 
reasons  aforesaid  the  said  Bur»lem  local  board  of 
health  have  not  cansed,  and  cannot  and  ought  not  to 
cause,  compensation  to  bo  made  to  him  out  of  any 
general  or  district  rate  to  be  levied  under  the  said  Act 
for  the  said  damage  and  injury. 

Issue  was  jomed  on  a  general  traverse  of  all  the 
allegations  in  the  return. 

On  the  trial  before  Crompton,  J.  at  the  Stafford 
spring  assizes  1859,  it  appeared  that  the  prosecutor 
Ringland  was  the  owner  in  trust  of  two  houses  in 
Adelaide-street,  Burslem,  which  had  been  damaged  by 
the  local  board  in  canying  out  the  sewerage  cf  the 
town,  and  that  damage  was  ahw  done  to  four  houses 
in  the  Waterloo- road,  which  bebnged  to  a  nephew  of 
the  prosecutor,  a  minor,  and  were  managed  by  the 
prosecutor ;  and  the  prosecutor  made  a  claim  against 
the  board  for  165/1  in  respect  of  the  damage  done  to 
the  whole  six  houses. 

The  following,  among  other  letters,  were  pat  in  evi- 
dence:— 

From  F.  C.  Lees,  attorney  to  the  prosecutor,  to  £. 
Challinor,  attorney  to  the  board. 

"Burslem,  28rd  Feb.  1858. 

"  My  dear  Sir, — Mr.  H.  Ringland  clauns  oompensa- 
tion  from  the  Buislem  board  of  health,  for  injury  which 
has  been  caused  to  his  property  in  Waterioo-road  and 
Adelaide>street,  Burslem,  in  consequence  of  the  carry- 
uig  out  the  public  sewerage  worics.  He  employed  a 
competent  man  to  give  an  estimate  of  the  amount  of 
damage,  and  he  being  of  opinion  that  165/1,  including 
loss  of  rent,  would  not  more  than  compensate  him  for 
the  injury,  he  applied  to  the  local  board  of  health 
for  that  amount,  but  they  have  refused  to  pay  it^  and 
refer  me  to  you  as  their  solicitor,  in  case  of  my  insti- 
tilting  lofffX  prooeedmgs.    Being  well  satisfied  of  Um 
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justice  of  my  client's  daim,  I  ask  yon  under  tVe  123rd 
section  of  the  11  &  12  Vict.,  the  Public  Health  Act 
1848,  to  appoint  an  arbitrator  on  the  part  of  the  board, 
to  whose  arbitrament  the  matter  may  be  referred,  and 
if  I  concur  in  the  appointment,  he  can  solely  decide 
it  frithont  the  appointment  of  another  arbitrator," 
&c 

To  this  Challinor  wrote  in  reply : — 

Ringland  v.  Burtlem  Board, 

"  My  dear  Sir, — With  every  wish  to  do  the  ntmost 
justice  to  your  client,  1  really  cannot  see  that  thb  is  a 
case  falling  within  the  arbitration  clause  of  the  AcL 
I  am  informed  that  my  clients  repudiate  any  liability 
to  yours.  How  can  it  be  a  matter  of  compensation 
to  be  measured  by  arbitration  ?" 

By  consent  the  jury  were  to  be  taken  to  have  found 
that  the  defendants  ^had  denied  their  liability  to 
make  any  compensation,  but  that  the  prosecutor  had 
not  claimed  any  specific  sum,  and  the  verdict  was 
entered  for  the  Grown,  with  leave  to  the  defendants  to 
move  to  enter  the  verdict  and  the  judgment  for 
them ;  the  court  to  be  at  liberty  to  draw  inferences  of 
fact. 

A  rule  nisi  was  accordingly  obtained,  and  afler 
argument  discharged  (see  28  L.  J.  345,  Q.  B. ; 
33  li.  T.  Rep.  201);  whereupon  the  defendants 
appealed. 

Gray  (P.  MeMahon  with  him)  for  the  defendants. 
— First,  it  is  submitted  that  the  prosecutor  has  mis- 
taken his  remedy,  and  that  the  proper  course  was  to 
have  proceeded  by  arbitration  in  the  first  instance  for 
the  pidrpose  of  ascertaining  the  amount  of  the  compen- 
sation, and  then  to  have  brought  an  action  to  enforce 
the  Hilbility.  A  denial  of  liability  to  make  any  com- 
pensation is  a  denial  that  any  amount  is  due,  and 
entitles  the  claimant  to  proceed  under  the  arbitration 
clauses.  Clauses  144  and  123  of  the  Public  Health 
Act  1848  (11  &  12  Vict.  c.  63)  were  then  referred  to. 
Then  the  amount  being  so  determined,  the  question  of 
liability  is  to  be  tried  by  an  action,  in  analogy  to  the 
course  pursued  under  sect.  68  of  the  Lands  Clauses 
Consolidation  Act  1845  (8  Vict  c  18).  It  is  true 
that  in  Reg.  v.  The  Metropolitan  Cofnmissianers  of 
Sewers^  1  £11.  &  Bl.  694,  the  Court  of  Q.  B.  decided 
that  under  sects.  69,  70,  of  the  Metropolitan  Sewers 
Act  1848  (11  &  12  Vict,  c  112),  the  arbitration 
clauses  can  only  be  resorted  to  where  the  mere  amount 
of  compensation  was  disputed,  and  not  where  the 
liability  to  make  any  compensation  was  denied.  But 
in  The  East  and  West  India  Docks  and  Birmingham 
Junction  Baihcag  Company  v.  Gatike^  3  Mac.  &  Gor. 
15.5,  a  claimant  was  held  entitled  to  have  the  amount 
of  compensation  ascertained  in  the  first  instance  by  a 
jury,  and  that  the  company  were  not  precluded 
thereby  from  questioning  the  right  of  the  claimant 
to  any  compensation  whatever.  Both  these 
cases  were  brought  to  the  attention  of  the  court 
in  Ths  Bradford  Local  Board  of  HeaUh  v.  Jlop- 
wood,  6  W.  Rep.  818,  where  Wood,  V.  C.  held, 
that  sect.  123  of  the  Public  Health  Act  1848  could 
not  bo  distinguished  from  the  compensation  clauses  in 
the  Lands  Clauses  Consolidation  Act  1845.  The  cases 
of  Ghver  v.  The  North  Staffordshire  Railway  Com- 
pany, 16  Q.  B.  912 ;  7%e  London  atid  North-  Western 
Railway  Company  v.  Smith,  1  Mac  &  Gor.  216; 
1^  South  Staffordshire  Railway  Company  v.  HaU, 
1  Sim.  N.  S.  373 ;  The  Sutton  Barbour  Improvement 
ConqHmy  v.  Hkhens,  1  De  G.  M.  &  G.  161  ;  Re 
Penny  v.  The  South-Eastern  Railway  Company,  7  EIL 
&  Bl.  660 ;  Bradby  v.  The  Southan^pUm  Local  Board 
ofHedUh,  4  Ell.  &  Bl.  1014,  were  then  cited.  Secondly, 
assuming  that  a  mandamus  will  lie  in  the  first  instance, 
the  prosecutor  ought  to  have  demanded  a  sum  certain 
of  the  local  board  before  ho  was  entitled  to  the  writ. 
[Mabtin,  B. — If  liability  is  aAnitted,  it  may  be  that 
tiie  pfoaecator  should  say  the  amoant  he  claims,  but 


why  should  he  be  bound  to  do  so  when  all  liability  is 
denied  ?]  Until  the  amount  is  known,  it  cannofe  mp* 
pear  whether  the  proper  course  is  to  apply  to  tbe 
justices,  or  to  proceed  by  arbitration.  Thirdly,  the 
mandamus  to  cause  compensation  to  be  made  b  in  too 
general  terms ;  it  should  have  been  to  do  some  specific 
act,  as  to  appoint  an  arbitrator  or  otherwise. 

Phipson,  contra,  was  not  called  upon  to  aigue. 

Williams,  J. — We  are  all  of  opinion  that  the  jnog* 
ment  of  the  Court  of  Q.  B.  ought  to  be  affirmed.     Ooe 
question  is,  whether  a  party  who  claims  to  be  entitled 
to  compensation  from  a  local  board  of  health  under  tbe 
Public  Health  Act  1848,  for  damage  caused  to  houses 
by  sewerage  works,  and  whose  claim  is  met  by  s 
denial  of  idl  liability,  can  sue  out  a  mandassus  in  the 
first  instance  against  the  local  board  to  enfoice  the 
nuking  of  such  compensation.    Primdjheie,  a  «ia»- 
damus  is  the  proper  remedy  to  compel  a  public  body  to 
perform  a  legal  duty ;  but  here  two  objections   have 
been   raised  to    the  writ    First,    it    is   said   that, 
looking    at    the    provisions    of    the    Public    Health 
Act,  and   construing   them    by  analogy  to    similar 
provisions  in  the  Lands  Clauses  Consolidatioa   Act 
1845,  the  claimant  has  mistaken  his  proper  oonne, 
and  that  he  himself    ought  in  the    first    instance 
to  have  put  in  motion  the  proceedings  under  sect.  144 
of  the  statute  for  having  the  amount  of  hia  claim 
ascertained  by  arbitration,  and  then  to  have  brought  an 
action  to  recover  the  amotmt  so  ascertained  whcrrin  the 
liability  of  the  local  board  would  be  determined ;  and 
m  support  of  this  view,  tbe  authority  of  Wood,  V.C, 
in  The  Bradford  Local  Board  of  Health  v.  ffopwood, 
6  W.  R.  618,  was  referred  to,  where  the  V.  C.  oerteinly 
held  that  the  Public  Health  Act  in  thu  respect  should 
be  construed  by  analogy  to  the  Lands  Clauses  Oonanli- 
dation  Act,   and  that  the  same  mode  of  proceeding 
ought  to  be  pursued  under  both  Acts.    That  decision, 
however,  if  upheld,  would  involve  the  necessity  in  all 
cases  of  instituting  an  inquiry  which  would  serve  do 
purpose,   and  might  turn  out  entirely  futile ;  and  as 
there  is  nothing  in  the  Public  Health  Act  to  oonstrsin 
us  to  adopt  that  construction,  we  prefer  the  dednon  in 
the  Court  of  Q.B.,  and  think  that  the  course  pnisacdof 
obtaining  a  mandamut  was  proper.    The  next  objection 
is,  that  no  certain  amount  was  claimed  fSnr  compensatioD, 
and  that  therefore  the  applicant  was  not  entitled  to 
a  mandamus.    We  think  that  was  not  necessary.     The 
form  of  the  writ  of  mandamMs  would  not  be  sfiTected 
by  such  a  demand,  or  the  future  rights  of  the  parties ; 
and  as  therefore  it  could  lead  to  no  beneficial  end,  the 
omission  to  claim  a  certain  sum  by  way  of  compensa- 
tion is  no  reason  why  a  mandamus  should  not  issue. 
It  was  further  said,  that  the  Court  of  Q.  B.  considered 
when  this  case  came  before  it  on  demurrer  (29  L.  J. 
21,  Q.B.),  that  the  claim  of  a  certain  amount  was  a 
condition  precedent  to  the  issuing  of  the  mandamus, 
^Vhen,  however,  that  case  is  looked  at,  we  think  that 
all  that  was  intended  was,  that  such  a  claim  might  be 
necessary  when  the  local  board  admits  its  liability,  but 
not  that  it  is  necessary  when  they  deny  their  liability. 
Lastly,  it  was  said  that  the  writ  was  in  too  general 
terms  to  enable  the  local  board  to  obey  it.    We  think 
there  can  be  no  difficulty  on  this  head,  if  the  local  board 
are  desirous  of  doing  their  duty.    If  the  parties  cannot 
agree,  then  the  claimant  may  enforce  the  remedy  by 
arbitration,  as  provided  by  the  144th  section  of  the 
Public  Health  Act,  and  so  get  the  amount  ascertained. 

Martif,  B.  concurred. 

WiLLES,  J.—Probably  there  were  some  circnm- 
stances  in  the  case  before  Wood,  V.C,  which  do  not 
appear  m  the  report,  and  which  might  make  his  deci- 
sion consistent  with  that  of  the  Court  of  Q.  B. 

CHAHKELLy  B.  and  Btlbs,  J.  concuRed. 

Jwigmeni  t^ffimsmU 

Attorneys  for  the  prosecutor,  Lewis  and  Sons. 

Attorneys  for  the  defondaniB,  Norris  and  AHhu 
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IlLINU WORTH    V.  MONTGOMEBY. 
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COXTELT  OF  QXHSEUPS  BENCH. 

Bapoitcdbj  Joan  Tboxmom,  T.  W.  Sadmi>bb«,  and  C*  J.  B. 
JlnTiUET,  Enmn^  Barristors-At-Luw. 


WedMtdojff  Nov.  16. 

Ilusgwortu  (appellant)  0.  Montgomery 

(rospondent). 

Bi^kwttg — Dedication  to  and  use  hy  the  public — Sect. 

69, 11  #12  Vict.c.  63. 
Where  a  street  in  a  town  wider  the  operation  of  the 
PmUie  HtaUk  Act  1848  had  been  set  out  and  opened 
bjf  the  owners  of  the  soU  in  the  year  1 828^  and  from 
that  time  to  the  present  had  been  constantly  u^  by 
the  jMcUie,  frail  had  not  since  that  year  been  subject 
to  any  repairs,  and  tlte  local  board  having  ordered 
the  owners  and  occupiers  of  the  houses  to  sewer ^ 
levelj  paee,  ^.,  the  said  street^  and  they  having 
neyketed  to  do  so,  whereupon  the  said  board  them- 
sdees  did  the  work  and  charged  the  amount  to  Vie 
said  owner*  and  oca^iers  pursuant  to  sect.  69  0/ 
the  PMe  Health  Act  ISAQ  : 
BtUj  that  the  facts  showed  a  dedication  to  and  adop- 
tion of  the  street  by  the  public^  and  that  the  owners 
and  oeeupiers  were  not  liable  to  do  the  above  works. 
Ttiis  was  a  cose  stated  for  the  opinion  of  the  court 
n  foUovra  :— 

This  was  a  complaint  made  to  us,  the  undersigned 
tvo  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  borough  of  Bradford,  in  the  county  of  York,  by 
tke  respondent,  the  said  John  James  Montgomery,  the 
anstant  surreyor  of  the  said  borough,  on  behalf  of  the 
aiajror,  aldermen  and  burgesses  of  the  s»id  borough  as 
the  local  board  of  health  for  the  district  of  the  sold 
boroogfa,  against  the  appellant,  the  said  Booth  Illing- 
WQith,  for  that  he,  being  the  owner  of  certain  houses  in 
a  street  in  the  said  boiough  called  Southgate  (not  being 
s  highway),  and  the  said  street  on  the  8th  N07.  1851 
not  being  sewered,  levelled,  paved,  flagged  and  chan- 
neUed  to  the  aatisfaction  of  the  said  local  board  of 
health,  was,  together  with  the  other  owners  or  occu- 
pien  of  premises  fronting,  adjoining,  or  abutting  upon 
the  said  street,  on  or  about  the  same  dato  duly  served 
with  a  notice  requiring  them  respoctivcly  to  sewer,  level, 
pne,  flag  and  channel  such  parts  of  the  said  street  as 
their  premises  respectively  fronted,  adjoined,  or  abutted, 
ipoo  or  before  the  8th  Jan.  then  nest.  That  the  said 
Botioe  not  being  complied  with  by  the  appellant,  and 
the  laid  other  ownen  or  occupiers  aforesaid,  the  said 
bad  board  caused  the  said  street  to  be  sewered,  levelled, 
paved,  flagged  and  channelled,  and  in  doing  so  neces- 
■rily  expended  a  large  sum  of  money,  to  wit,  the  sum 
of  248/.  16s.  6dL ;  the  appellant*s  portion  of  which,  as 
settled  by  the  snn'eyor  of  tlie  said  local  board  of  health, 
MiOQPted,  to  the  som  of  46/L  0^.  l^tf.,  was  afterwards 
dnly  demanded  of  the  appellant,  but  he  hath  re* 
fined  to  pay,  and  hath  not  paid  the  same. 
After  hearing  the  parties,  and  the  evidence  ad- 
dooed  by  them,  we  the  sail  undersigned  justices  did 
thereupon  adjudge  thiit  the  appellant  should  fortliwilh 
pty  to  the  said  mayor,  &c,  the  said  sum  of  4  6/.  0«.  1  ^df , 
sndalso  the  sum  of  8s.  for  costs  in  that  behalf;  and 
it  WIS  thereby  ordered  that  if  the  said  several  sums 
■boold  not  be  paid  forthwith,  the  same  should  be  levied 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
tppellant.  And  it  was  tliereby  adjudged  that  in  dc- 
UxM  of  sufficient  distress  the  appellant  should  be  im- 
prisoned in  tlie  house  of  correction  at  Wakefield,  in 
the  West  Biding  of  the  said  county,  for  the  space  of 
feoiteen  days,  unless  the  said  several  sums,  and  all 
rasts  and  charges  of  the  said  distress,  and  of  the  com- 
mitment and  conveying  the  appellant  to  the  said  house 
ot  oonection,  should  be  sooner  paid.  Whereupon  the 
following  case  was  settled. 

By  the  Bradford  Improvement  Act  1850  the  pro- 
VnoDB  of  the  Public  Health  Act  1848  (11  &  12  Vict 
c.  €3)  were' duly  applied  to  and  put  in  force  within  the , 


borough  of  Bradford  in  the  county  of  York,  and 
the  mayor,  &c.,  by  the  council  of  the  said  borough, 
became  and  were  and  have  ever  since  con- 
tinued to  be,  the  local  board  of  health  for  the 
district  of  the  said  borough ;  and  by  the  said  Bradford 
Improvement  Act,  most  of  tho  sections  of  the  Public 
Health  Act  1848,  including  the  68th,  69th,  70th  and 
129  th  sections  thereof,  were  incorporated  in  the  said 
Bradford  Improvement  Act.  Among  the  streets  or 
ways  in  the  said  town  and  borough  of  Bradford  is  one 
Ciilled  Southgate,  which  was  set  out  and  opened  on  or 
before  1828,  sinco  which  time  it  has  been  used  unin- 
terruptedly by  any  persons  who  have  chosen  to  make 
use  of  it.  It  was  in  the  first  instance  well  paved  and 
sewered,  and  no  act  of  repaur  has  been  since  done  to  the 
street  by  either  the  owners  or  occupiers  of  the  buildings 
fronting  towards  it.  The  appellant  purchased  the  land, 
now  his  property,  fronting  to  Southgate,  in  the  year 
1 828,  such  purchase  including  one-hfdf  of  the  site  of 
Southgate,  so  far  as  co-extensive  with  his  land,  and  he 
then  agreed  with  tho  owner  of  the  remainder  of  the 
property  that  he  would  appropriate  four  yards 
and  a-half  in  width  along  the  whole  length  of  his  laud 
for  the  purpose  of  forming  a  moiety  of  a  certain 
intended  pubhc  street  of  the  width  of  nine  yards.  The 
portion  so  agreed  to  be  appropriated  had,  with  the  re- 
mainder of  the  street,  previously  to  this  time  been 
paved  and  flagged,  and  it  has  ever  sinco  formed  a 
moiety  of  Southgate  so  far  as  it  is  co-extensive  therewith. 
Beyond  this  agreement  between  vendor  and  purchaser,  no 
written  instrument  of  dedication  of  the  street  has  been 
given  in  evidence  to  us,  and  no  notice  has  been  given  to 
the  surveyor  of  the  paiish  since  the  passing  of  the  statute 
5  &  6  Will  4,  c.  50,  of  any  intention  to  dedicate 
the  said  street  or  way  to  the  public,  nor  was  any  cer- 
tificite  granted  by  two  justices,  or  enrolled  at  the 
quarter  sessions  as  directed  by  that  Act,  so  as  to  have 
rendered  the  townslup  and  borough  of  Bradford  in 
which  such  way  is  situate,  thereby  liable  to  repair  the 
same,  nor  has  it  ever  been  repaired  by  or  at  tho  ex- 
pense of  tho  inhabitants  of  Bradford  at  large,  or  been 
declared  by  the  said  local  board  to  be  a  highway,  nor 
was  it  ever  repaired  by  them  as  such.  Southgate  is 
open  at  both  ends,  and  extends  from  Westgate  to 
Brick-row,  a  short  street  in  continuation  of  Southgate 
into  Thornton-road.  Westgate  and  Thornton-road  are 
two  of  the  principal  roads  and  means  of  ingress  to  the 
town.  At  tho  date  of  the  formation  of  Southgate  it 
was  intended,  in  oonnection  with  Brick-row,  to  form, 
and  did  form,  a  more  convenient  communication  be- 
tween Westgate  and  Thornton-road  than  existed 
for  a  distance  of  a  quarter  of  a  mile  in  either 
direction.  The  road  called  Westgate  has,  during 
all  the  time  since  Southgate  was  formed,  passed 
through  one  of  the  most  thickly  popukted  districts  of 
the  town  of  Bradford;  and  the  neighbourhood  of 
Thornton-road  has  become  gradually  filled  with  manu- 
factories and  other  buildings.  Such  being  the  case, 
the  number  of  persons  passing  between  the  two  roads 
and  using  Southgate  as  their  nearest  and  most  oonve- 
nient  route,  has  ever  since  its  formation  been  very 
great.  For  many  years  previously  to  the  passing  of 
the  Stat.  5  &  6  WilL  4,  c.  50,  Southgate  wos  lighted 
and  watched  by  the  commissioners  under  an  old  local 
improvement  Act,  which  was  repeoled  in  1850,  and 
new  powers  for  shnilar  purposes  were  by  the  Bradford 
Improvement  Act  1850  vested  in  the  mayor,  &c.  of 
the  said  borough.  The  powci's  of  tho  old  commis- 
sioners under  the  repealed  Act  did  not  interfere  with  or 
derogate  from  the  duties  or  authorities  of  the  surveyor 
of  liighways  within  its  limits.  In  1851  Southgate  not 
being  sewered,  levelled,  paved,  flagged,  or  channelled 
to  the  satisfaction  of  the  said  board  of  health,  the  said 
board  gave  notice  to  the  respective  owners  and  occu- 
piers of  the  several  houses  and  premises  fronting, 
adjoining  and  abutting  on  such  parts  thereof  as  requued 
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Thk  Chelsea  Waterworks  Company  r.  The  Parish  of  Putney. 


[Q.  B- 


to  be  sewered,  levelled,  paved,  flagged  or  channelled, 
requiring  them  to  sewer,  level,  pave,  flag  and 
channel  the  same  accordingly.  The  appellant  was 
then  the  owner  of  certain  of  such  houses  and  premises, 
and  such  notice  was  duly  served  upon  him  as  above 
mentioned,  but  he  refused  to  comply  with  it ;  where- 
upon the  said  local  board  of  health  executed  and 
caosed  to  be  executed  the  necessary  works  wlich  were 
mentioned  and  referred  to  iu  the  sud  notice,  thereby 
incurring  expense  to  a  very  considerable  amount,  the 
said  appellant*s  proportion  of  which  amount,  as  settled 
by  the  surveyor  of  the  said  local  board,  is  46/.  0«.  l^d, 
and  the  amount  of  such  proportion  is  not  a  matter  of 
dispute.  The  said  sum  of  46/.  Os.  1  ^d,  was  duly  demanded 
of  the  appellant,  but  he  has  refused  to  pay,  and  has  not 
paid  the  same.  The  said  appellant  having  appeared 
before  the  undersigned  ja^itioes,  and  tlie  facts  before 
mentioned  being  duly  proved,  we  did  determine  and 
adjudge  that  the  appellant  should  forthwith  pay  unto 
the  said  mayor,  &c.,  as  such  board  of  health  as  afore- 
said, the  said  sum  of  46t  Os.  1^ ;  and  the  ground  of 
our  determination  was,  tliat  the  said  street  or  way 
called  Southgate  was  not  (as  it  was  contended  by  the 
said  appellant  to  be)  at  the  time  of  the  giving  of  the 
notice  aforesaid  by  the  said  board  of  health,  and  of  the 
execution  of  the  works  aforesaid,  a  highway  repairable 
by  the  inhabitants  at  large. 

If  the  court  shall  be  of  opinion  that  the  said  street 
or  way  called  Southgate  was  not  at  the  time  of  giving 
the  said  notice  and  completion  of  the  said  works  a 
highway  repairable  by  the  inhabitants  at  large,  then  the 
said  determination  and  adjudication  shall  be  affirmed. 
But  if  the  court  shall  be  of  a  contrary  opinion, 
then  the  said  determinaUon  and  adjudication  shall  be 
quashed. 

i/ou/enow  appeared  in  support  of  the  order  of  justices, 
and  argued  that  the  facts  justified  the  justices  below,  for 
that  there  was  no  dedication  of  the  road  to  the  public, 
and  it  was  not  therefore  repairable  by  the  public,  but 
by  the  owners  of  the  property  as  a  private  street,  as 
provided  for  by  sect  69  of  the  Public  Health  Act  1848. 
That  its  not  being  a  pubtic  highway  was  obvious  from 
the  fact  of  its  never  having  been  repaired  by  the  public. 
[Cockburn,  C.J. — ^Tliat  may  have  been  because  it 
did  not  require  repairing.  Blackburn,  J. — Is  the 
fact  that  it  has  been  repaired  by  the  township  a  neces- 
sary element  to  make  it  a  public  highway  ?j  It  is  a 
very  strong  presumption.  It  has  never  been  dedicated 
to  the  public  [Cockburn,  C.J. — Before  the  General 
Highway  Act  the  road  need  not  have  been  adopted  by 
the  township  at  all.  There  was  a  constant  stream  of 
passengers,  who  went  through  it  withont  let  or  hin- 
drance.] It  is  said  by  Bayley,  J.,  in  Hexv,  St  Benedict 
4  B.  &  Aid.  447,  that  it  is  n(;t  enough  that  there  had 
been  a  dedication  of  the  road  to  the  public  to  make  the 
parish  liable  to  repair ;  tlicre  must  ahio  be  acquiescence 
by  the  public. 

MeWahj  for  the  appelUnt,  was  not  called  upon. 

Cockburn,  C.J.— If  there  had  been  any  doubt 
whether  this  had  been  a  highway,  these  circumstances 
might  have  been  urged  in  favour  of  the  respon- 
dent. But  here  there  is  abundant  evidence  of  dedica- 
tion to  the  public,  and  of  adoption  by  the  public.  I 
cannot  see  how  the  justices  could  have  hesitated  for  a 
moment  in  determining  that  this  was  a  public  high- 
way repairable  by  the  public  The  conviction  must  be 
quashed. 

WioHTMAN,  Hill  and  Blackburn,  JJ.  concurred. 

_         Conviction  qwUked, 

Mondcuf^  June  II. 

Tins  Chblsba  Waterworks  Company  (appellants) 

V,  The  Parish  of  Putney  (respondents). 
Foor-rai^'-^WaUrworkt'-'Raiing   of  pipet  pauwjf 


A  walerwork9  compangf^  hg  meant  ofreaertoits^  pmmp^ 
ing   apparatus,  etc.,  obtained  voter  in  parish  A^ 
conveyed  it  by  aqueducts  and  mains  through    ih€ 
soil  of  parisJies  A,  C,  D,   ^c,  and  sold  it  to 
customers  in  parish  Z.  only: 
Held,  that  it  is  not  a  correct  principle  of  rating  fir 
the  purpose  of  one  of  the  intermediate  parishes  be- 
tween  the  parish  collecting  the  footer  and  the  parsA 
consuming  it,  to  ascertain  the  rateable  vahe  of  the 
vfJiole  apparatus  of  the  company  in  the  several 
parishes  in  which  it  is  situate,  and  then  divide  it 
among  the  several  parishes  according  to  the   Utnd 
occupied  by  the  apparatits  in  each  parish. 
This  was  an  appeal  made  by  the  Chelsea  Water- 
works Company,  against  a  rate  of  the  10th  Oct.  1856, 
for  the  relief  of  the  poor  of  the  parish  of  Putney,  wbkh 
late  was  charged  against  the  said  company  upon  an 
assessment  of  the  net  value  of  8000^. 

The  appeal  came  on  to  be  heard  before  the  court  of 
quarter  sessions  for  the  county  of  Surrey,  held  on  the 
8th  April  1857,  when  it  was  ordered  by  consent  that 
the  rate  should  be  amended  by  reducing  the  said 
assessment  to  3000/.,  subject  to  the  following  earn : — 
The  appellants  are  the  company  mentioned  in  and 
continued  incorporated  by  the  Chelsea  Waterworks 
Act  1852.  The  company  sell  water  to  the  inhaUtanta 
of  a  certain  district,  within  which  they  are  empowered 
to  do  so  by  virtue  of  the  above-mentioned  Act.  This 
district  is  situate  wholly  within  the  county  of  Middle- 
sex. The  company  have  no  power  to  scU,  and  do  net 
sell,  any  water  to  any  person  or  persons,  or  for  any 
purpose,  within  the  parish  of  Putney,  or  witfam  the 
county  of  Surrey. 

The  water  is  obtained  in  tho  foUoiring  manner  :— 
A  part  of  it  is  drawn  off  from  the  river  Thames  at 
Seething  Wells,  in  the  parish  of  Kingston,  into  re- 
servoirs and  filtering  beds  in  the  said  parlaii  of 
Kingston,  and  it  is  then,  by  means  of  pumping 
engines  situate  in  the  same  parish,  forced  and  oon* 
veyed  through  pipes  which  are  laid  down  in  the  panah 
of  Kingston,  and  other  parishes  in  Sorrey,  induding 
the  parish  of  Putney,  from  the  said  rraerroirs  and 
filtering  beds  in  the  parish  of  Kingston,  into  certaun 
covered  reservoirs  in  the  parish  of  Putney.  fVom 
these  last-mentioned  reservoirs  the  water  panes 
tlurough  other  pipes  which  are  laid  down  in  the  pariali 
of  Putney,  to  the  banks  of  the  river  Thames,  over 
which  it  is  conducted  by  pipes,  which  form  an  aque- 
duct across  the  river,  from  the  parish  d  Putney  to  the 
parish  of  Fulliam,  and  thence  the  water  is  conveyed  by 
means  of  other  pipes  into  the  oompany*s  district  in 
Middlesex,  where  it  is  supplied  to  the  company's  con- 
sumers. Tlie  residue  of  the  water  is  taken  from  the 
same  part  of  tho  river  Thames  at  Seething  Wdls.  ^  It 
is  forced  by  the  before-mentioned  pumping  engines 
through  another  set  of  pipes  laid  down  in  the  parish 
of  Kingston,  and  in  other  parishes  in  Surrey,  including 
tlie  pariah  of  Putney,  into  an  open  reservoir  in  thffl 
pariah  of  Putney,  and  the  before-mentioned  aqueduct 
across  the  Thames  into  the  pari:(h  of  Fulham,  and 
thence  by  means  of  other  pipes  into  the  oompany^s 
district,  where  it  is  delivered  fur  the  puipose  of 
street  watering.  It  is  essential,  for  supplying 
the  water  in  the  company's  district,  either  that  it 
should  be  collected  in  and  passed  throogh  the  before- 
mentioned  reservoirs  in  the  parish  of  Putney,  or  else 
that  some  other  contrivance  should  be  resorted  to  for 
the  purpose  of  keeping  the  water  at  a  sufficient  high 
level  to  admit  of  its  flowing  to  the  highest  part  of  the 
oompany^s  ^strict. 

It  is  intended  that  the  water  should  always  be 
collected  into  and  passed  through  the  said  resenroin. 
I'he  reservoirs,  filtering  beds  and  engines  in  the  parisli 
of  Kingston ;  the  reservoirs  in  the  parish  of  Pntney  i 
and  the  pipes  in  tho  several  parishes  ss  used  by  ns 
company,  form  an  appsntos  by  which  mter  ii  dnnm 
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fion  tin  Thamos  at  Seetbiog  WelU,  and  collected, 
wafeyed  and  lold  aud  distributed  as  above  mentioned. 

The  portion  of  ibe  apparatus  wbicb  is  situate  in  the 
parish  of  Putney  occupies  nine  acres  of  land,  and 
oooaitsof — 

1.  Certain  pipes  (oooupying  2a.  3r.  lOp.  of  land) 
by  niesns  of  which  the  water,  after  being  passed 
thieogh  the  oompany^s  mains  in  the  parish  of  Kingston, 
is  eondncted  continuouslj  into  one  or  other  of  the  said 
iweiroirs  in  the  parish  of  Putney. 

S.  Certain  reserroirs  occupying  5a.  Ir.  of  land. 

3.  Certain  other  pipes  occupying  one  acre  of  land, 
by  means  of  which  the  water  is  conveyed  from  the 
said  rBserroirs  to  the  banks  of  the  Thames. 

4.  Certain  other  pipes  which  occupy  the  remiunder 
ef  the  said  nine  acres  of  land,  and  which  form  that 
poitaoD  of  the  said  aqueduct  across  the  Tlmmes  which 
lies  m  the  parish  cf  Putney,  the  remainder  of  the 
aquedact  being  in  the  parish  of  Fulham. 

The  whole  apparatus  is  so  constructed  and  placed  in 
the  several  parUhes  in  which  it  is  ntuate,  that  a  part 
b  rstcable  In  each  parish.  Each  and  every  part  of 
the  apparatus,  as  the  same  is  constructed,  and  each 
sad  every  part  of  the  land  occupied  by  it,u  necessarily 
ttwd  aod  occupied  for  the  pnrpsse  of  supplying  water 
to  the  company's  customers  as  before  mentioned,  and 
loae  of  the  water  supplied  by  the  company  to  its  cus- 
tenen  can  be  supplied  without  the  aid  of  eveiy  part 
«f  th«r  said  apparatus.  The  profits  of  the  company 
are  derived  exclusively  from  the  sale  of  the  said  water 
to  its  oonsumers  in  the  said  district.  Tlie  rateable 
vdoe,  aeoording  to  the  Parochial  Assessment  Act,  of 
the  whole  apparatus  of  the  company,  in  the  several 
parishes  in  which  it  is  mtuated,  is  for  the  purposes  of 
tUs  ease  to  be  taken  to  be  a  certain  sum,  wluch  has 
been  agreed  npon  between  t  he  parties,  the  same  being 
fiilffli)at^  at  the  rate  of  so  much  per  acre  for  all  the 
Isod  occupied  by  the  apparatus. 

The  chaises  and  deducrions  which  have  been  taken 
iflto  aeoount  in  making  the  estimate,  are  those  which 
era  specifiod  in  the  Parochial  Assessment  Act,  and 
there  an  no  apedal  circumstances  affecting  the  portion 
of  the  apparatus  which  is  in  the  parish  of  Putney. 

It  is  to  be  assumed,  for  the  purposes  of  this  case,  that 
the  rateable  value  of  the  portion  of  the  company's 
apparatus  which  is  within  the  parish  of  Putney,  hns 
been  ascertained  by  first  taking  the  rateable  value  of  the 
whole  of  the  apparatus  in  the  several  parishes  in  which 
it  is  situate,  then  subdividing  the  amount  among  the 
said  several  parishes  according  to  the  quantity  of  land 
oeeapied  by  the  apparatus  in  each  parish. 

If  that  principle  be  correct,  the  rate  is  by  agreement 
to  be  amended,  and  is  to  stand  for  the  sum  of  2800/. 
If  that  principle  be  not  correct,  then  the  rate  is  by 
i^ieement  to  be  amended,  and  to  stand  for  the  sum  of 
1000/. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  rate  (when  amended)  ought  to  stand  for  the  sum 
ef  2800<L,  or  for  the  sum  of  2000/: 

The  Court  is  to  have  such  powers  of  dealing  with 
the  rate  as  are  possessed  by  the  court  of  quarter  sessions. 
The  costs  are  to  be  in  the  discretion  of  the  court 
Majf  30."Bori//  {Brett  with  him)  for  the  appellants. 
—This  case  is  identical  with  and  not  to  be  distinguished 
from  Reff.  on  the  prosecution  of  the  Ooereeerg  of 
UvmflUm  V.  The  Weat  Middlesex  Waterworla^  28  L. 
J.  135,  M.  C,  where  this  court  held  that  the  company 
was  to  be  rated  in  Hampton  in  respect  of  the  plant, 
eag^  houses,  buildings,  mains,  &c,  as  for  so  much 
huMl  and  bnildtngs  with  fixtures  and  machinery 
attached,  and  deriring  some  additional  value  from  their 
opacity  of  being  applied  to  such  purposes  as  those  of 
a  water  oompan  j. 

7.  Jonu  {Garth  with  him)  for  the  respondeuts. — 
That  ease  did  not  establish  any  rule  of  law;  it  only  laid 
dvwBtpiopoMtioiioffiict.    TlietnMprinciflolstobe  , 


found  in  R,  v.  The  CanAridge  Gaslight  Compamf^ 
8  Ad.  &  £11.  73,  where  it  was  held  that  the  company 
were  rateable  as  occupiers  of  the  land  in  the  different 
parishes  by  their  apparatus,  pipes,  &&,  and  were  pro- 
perly assessed  npon  a  sum  which  a  tenant  would  pay 
yearly  for  the  apparatus,  pipes,  &c,  deducting  the 
annual  average  espense  of  renovating  the  same,  but  not 
the  profits  of  the  trade,  and  deducting  also  the  annual 
value  of  the  apparatus  and  pipes  lying  in  extra-parochial 
land,  and  that  the  resulting  amount  was  to  be  dis* 
tributed  among  the  assessments  of  the  several  parishes 
in  proportion  not  to  the  payments  for  lights  in  the 
respective  parishes,  but  to  the  quantity  of  land  so 
occupied  in  each  parish.  In  R,  v.  The  Brighton  GaS" 
liglU  Compattg,  5  B.  &  C.  446,  the  company  were 
held  assessable  in  respect  of  tlie  land  occupied  by  their 
pipes,  and  to  the  extent  of  the  increased  value  of  the 
land  in  consequence  of  its  being  used  by  them  for  the 
purpose  of  conveying  the  gas. 

Bovill  in  reply.— llie  principle  of  the  Uainp/on  case, 
28  L.  J.  135,  M.  C,  is,  that  a  oerUun  part  of  the 
works,  mains,  &c,  contribute  directly  and  immediately 
to  produce  the  profit,  and  that  other  parts,  though 
essentUl  to  the  working  of  the  whole,  do  not  directly 
and  immediately  tend  to  produce  the  profit  The 
artificial  value  of  the  works  to  the  company  is  not  the 
some  at  every  point  of  them.  It  is  like  the  Hammer^ 
smith  Bridge  case,  15  Q.  B.  369,  evety  part  of  the 
approaches  to  which,  in  one  sense,  contributed  to  the 
earning,  yet  it  was  held  that  the  company  were  to  be 
assessed  in  an  equal  sum  in  the  two  parishes  upon  the 
profits  of  the  bridge,  which  was  half  in  one  parish  and 
half  in  the  other,  although  the  approaches  made  by  the 
company  were  not  of  equal  length  in  the  two  parishes . 
(T:^  Mayor  of  Liverpool  v.  Wtst  Derby,  6  £11.  &  Bl. 
704;  R.  v.  Mile  End  Old  Town,  10  Q.  B.  208.) 

Cur,  adt.  vuU, 

Blackuurn,  J. — In  this  case—an  appeal  by  the 
Chelsea  Waterworics  Company  against  the  rate  made 
on  them  by  the  parish  of  Putney  for  the  relief  of  the 
poor  of  the  parish — the  quarter  sessions  refer  to  this 
court  only  one  question.  If  the  principle  stated  in 
tlie  sixteenth  paragraph  of  the  case  is  conect,  the  rate 
is  to  be  amended  and  stand  for  2800/L :  if  that  prin- 
ciple is  not  correct  the  rate  is  to  be  amended  and  stand 
for  2000^  The  general  question  as  to  the  principle  on 
which  the  rateable  value  of  such  property  sliould  be 
apportioned,  is  one  of  great  difliculty  and  importance, 
which  has  recently  been  the  subject  of  much  considera- 
tion ;  but  in  this  case  we  are  not  asked  or  authorised 
to  say  what  is  tlie  correct  principle,  but  only  to  deter- 
mine whether  this  particular  principle  is  right  Kow 
that  principle  is  that  the  rateable  vahie  of  the  whole 
apparatus  of  the  company  in  all  the  parishes  in  which 
it  is  situate,  is  to  be  ascertained  and  then  divided 
among  the  said  several  parishes,  according  to  the  quan- 
tity of  land  occnpied  by  the  app.vatus  in  each  parish. 
If  this  principle  be  correct  every  square  foot  of  land 
occupied  by  the  apparatus  is  to  be  rated  at  the  same 
rate,  vithont  regard  to  the  situation  or  nature  of  the 
land,  whether  it  was  originally  part  of  a  barren  heath, 
like  Putney-heath,  or  part  of  the  market- gardens  of 
Fulham,  and  without  regard  to  whether  it  be  merely 
land  occupied  by  pipes  under  the  surface  of  the  highway, 
or  whether  it  be  land  on  which  extensive  buildings  have 
been  erected  for  the  purpose  of  converting  it  into  fil- 
tering beds  or  reservoirs.  We  have  no  difficulty  in 
saying  that  this  principle  is  not  correct.  We  cannot 
sanction  it,  and  therefore  we  must  answer  the  only  qnee- 
tion  put  to  us  by  saying  that  the  rate  must  stand  for 
2000/.  J7u/e  to  he  amended  aecordinglg. 


Jan,  \S  and  Jtdy  7, 

Reg.  V,  Tins  Glaxoiuiamshibk  Canal  Coxpany. 
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The  Glamor ffOtttfUre  Canal  Company — Tke  mode  and 
principle  upon  tokich  tkey  should  be  atseued  to  the 
poor-raUy  under  the  provision  of  their  Ad^  30  Geo, 
.   3,  c.  82,  s.  67,  local. 

This  was  a  caao  stated   by    the    GUmorgandhiro 
senions,  upon  an  appeal  by  the  Glamorganshire  Canal 
Company  against  a  poor-rate  made  for  the  relief  of  the 
poor  of  Saint  Alary,  Cardiff.     The  case  stated  that  tiie 
appellants  were  at  the  time  of  making  the  rate  the 
owners  and  occapiers  of  the  Glamorganshire  Canal, 
part  of  which  was  situate  in  the  parish  of  Saint  Mary, 
Cardiff.     A  rate  or  assessment  for  the  relief  of  the 
poor  of  the  said  parUth,  made  on  the  19th  Dec  1857, 
was  only  allowed  and  published  in  respect  of  the  de- 
fendants as  occupiers  of  land  covered  by  their  canal 
and  adjacent  tenements  and  premises.     The  company 
appealed  on  the  ground  that  they  were  overrated,  but 
ou  the  trial  of  the  appeal  the  question  was  confined  to 
the  rate  on  the  land  under  the  canal  and  towing-path. 
The  quarter  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  the  Court  of  Queen^s  Bench.     The  Act  for 
making  the  canal  passed  in  1790  (30  Geo.  3,  c.  82) : 
sect  67  enacted  "  that  the  said  company  shall,  from 
time  to  time,  be  rated  to  all  parliamentary  and  paro- 
chial rates  and  assessments  for  and  in  respect  of  the  lands 
and  grounds  to  be  purchased  or  taken  by  the  said  com- 
pany in  pursuance  of  this  Act,  in  the  same  proportion 
as  other  lands  and  grounds  lying  near  the  smue  are  or 
ahall  be  rated,  and  as  the  same  lands  and  grounds 
so    to    be    purcliased  or  taken   would   bo   rateable 
in   case   the  same  was   the   property   of  individuals 
in  their  natural  capacity."    At  the  time  of  making  the 
canal,  and  previously,  the  lands  adjacent  to  each  bide 
were  of  very  much  loss  value  than  at  present.     The 
land  was  then  let  at  the  usual  rent  for  land  in  the 
neighbourhood  of  towns ;  but  now,  owing  to  the  in- 
crease of  population  in  Cardiff,  the  land  adjacent  has 
boea    built  upon  and  converted    into   wharves  and 
yards,  and  is  of  the  value  of  6(2.  per  square  yard.     The 
average  rateable  value  of  the  land  nearei^  to  the  canal 
on  the  east  side  is  about  3^  per  acre.     On  the  west 
side  the  lands  are  rated  as  wharves  and  yards  at  about 
5dL  per  square  yard.     Beyond  these  wharves  is  a  piece 
of  land  let  as  more  land,  and  rated  at  about  ZL  per 
acre.     The  canal  was,  until  the  present  rate,  rated  at 
the  average  annual  rateable  value  of  the  laud  used  as 
mere  land  nearest  thereto.     By  the  present  rate  the 
canal  company  are  rated  fur  the  bed  of  the  canal  in 
the  same  proportion  as  tlie  lands  and  grounds  lying 
near  thereto  are  rated  in  the  same  assessment,  and  in 
the  same  proportion  as  they  would  be  rated  in  case 
they  were  the  property  of  individuals  in  their  natural 
capacity.    The  canal  company  contended  that,  under 
the  67th  section  of  their  Act,  they  were  only  liable  to 
bo  assessed  at  the  rateable  value  of  the  land  lying  neae 
thereto,  which  at  the  time  of  the  rate  was  used  as  mere 
land,  or  else  at  what  would  have  been   the  rateable 
value  of  land  adjoining,  if  the  same  had  remained  mere 
land.    The  court  of  quarter  sessions  found  that  thr 
canal  was  not  overrated,  if  the  correct  principle  is  te 
rate  the  lands  and  grounds  in  the  siuno  pzoportion  as 
the  lands  and  grounds  lying  near  are  rated  as  occupied 
at  the  time  of  makmg  the  rate,  and  as  if  the  lands 
and  grounds  were    the  property  of  individuals;   but 
that  the  appellants  are  ovei-ratcd  if  their  lands  and 
grounds  should  have  been  assessed  as  the  lands  and 
grounds  lying  nor  would  have  been  assessed  if  they 
had  been  contiued  to  be  used  as  mere  land.     The  ques- 
tion for  the  opinion  of  the  Court  of  Q.  B.  Lt,  whether 
the  priudple  tf  assessment  adopted  by  the  respondents 
is  based  upon  the  correct  construction  of  the  provisions 
of  the  Act  regulating  the  rating  of  the  company's  lands. 
If  the  court  shall  be  of  that  opinion,  then  the  order  of 
the  ouurt  of  quarter  sessions  is  to  stand,  and  the  rate 
to  remain  at  the  full  sum  at  which  the  canal  and  pre- 
mtwi  haro  been  assessed  by  the  respondents.    If  the 


court  shall  be  of  a  contrary  opinion,  then  the  rate  is  to 
be  amended  by  reducing  it  to  the  amount  of  the  former 
assessment. 

Field  and  Boicen  now  appeared  for  the  respondents. 

Bocili,  Q.  C,  HugJies  and  Giffard  for  the  appellantit. 

The  following  cases  were  cited : — R.  y.  The  RegewCs 
Canal  Company^  6  B.  &  C.  720 ;  R,  v.  Tito  Monmouth- 
shire Camd  Company,  3  Ad.  &  EU.  619 ;  Reff.  t.  TAe 
Grand  Junction  Canal  Company^  7  W.  R.  597  ;  A  v. 
The  Grand  Junction  Canal  Company,  I  B.  &  AhL  289. 

The  facts  and  arguments  suf&ciently  appear  from  the 
following  judgment : — 

July  7. — CocKBUEiN,C.  J. — In  this  case  the  questioa 
turns  upon  the  effect  of  a  clause  in  the  Canal  Act,  whereby 
the  proprietors  are  protected  against  being  ntted  in  re- 
spect of  the  increased  value  of  the  land  occupied  bj 
tlie  canal  by  reason  of  its  being  so  occupied,  by  a  pro- 
vision that  the  company  shall  be  rated  in  the  same 
proportion  as  other  lands  and  grounds  lying  near  the 
same  are  or  shall  be  rated.     A  state  of  things  has 
arisen  which  evidently  is  very  different  from  that  con- 
templated  by  the   Legishiture  at  the  time   the   Act 
passed.     The  object  of  the  enactment  was  to  give  im- 
munity to  the  canal  company  against  being  rated  in 
respect    of    the    increased    value  of    land,  resulting 
from  its  occupation  by  the  canal,  as  distinguished  from 
its  previous  value  as  used  for  agricultural  purposes ; 
but  in  the  new  state  of  things  which  has  arisen  the 
adjoining  land,  injitead  of  being  inferior,  has,  bj  iu 
being  used  as  wharves  and  its  application  to   bnUding 
purposes,  beoonie  of  greater  value  than  the  soil  oocu- 
piod  by  the  canal.     The  provision  which  was  intended 
for  the  benefit  of  the  canal  company  has  thus  become 
a  means  of  casting  an  additional  burden  on    them, 
and  entails  on  them  considerable  hardship.     Neverthe- 
less, we  are  of  opinion  that  full  effect  must  be  given  to 
the  enactment,  its  language  being  clear  and   precise. 
It  is  not  competent  to  us  to  modify  its  provisions  iu 
order  to  meet  a  state  of  things  which,  if  it  could  have 
been  contemplated  by  the  Legislature  at  the  time  of 
the  passing  of  the  Act,  would  probably  have  been  pro- 
vided against.     Uelief,  in  such  a  case,  can  only  be 
sought  at  Uie  hands  of  the  Legislature,  whose  province 
we  sliould  be  usurping  if  we  were  to  put  a  constmc- 
tion  on  the  Act  different  from  what  its  terms  warrant 
in  order  to  meet  the  equity  of  the  case.     We  have  no 
hesitation,  therefore,  m  rejectmg  the  proposed  con- 
struction that  we  are  to  consider  not  only  what  is  the 
rateable    value    of    the    land    immediately    adjoin- 
ing   the    canal,    but    that  of     the    nearest    agri- 
cultural  land,    no    matter    how    far    off,    in    order 
to    give    effect    to    what     the    Legislature    had    in 
view  in  passing  this  clause.     The  enactment  ia  dear 
and  unambiguous,  that  the  land  occupied  by  the  com- 
pany shall  be  rated  in  the  same  propoition  as  the  ad- 
joinhig  hmds.     The  court  cannot  construe  the  enact- 
ment differently,  because  the  relative  value  of  the  land 
occupied  by  the  canal,  and  of  the  adjoining  land,  hare 
become  changed.     But  a  new  difficulty  presents  itself^ 
from  the  circumstance  that  the  adjoining  lands  are  no 
longer  rateable  simply  as  land.     They  have  become,  iu 
many  instances,   covered  by   buildings  of  a  valuable 
description,  and  the  value  of  the  laud  becomes  as  it 
were  merged  in  that  of  the  buildings  by  which  it  is 
covered.     Ii  is  fossiblo,  however,  to  ascertain  the  value 
of  the  land  as  applicable  and  subservient  to  building 
purposes,  as  distinguished  from  the  joint  value  of  the 
land  and  buildings.     But  here  a  new  difficulty  presents 
itself.     By  the  I'arodiial  Assessment  Act  property  is 
to  be  rated  according  to  the  rent  which  a  tenant  from 
year  to  year  might  be  expected  to  give  for  it.    Novr  a 
tenant  frum  year  to  year  would  not  give  for  the  land  in 
question  a  rent  equivalent  to  its  value  for  building 
purposes ;  it  is  only  in  the  hands  of  the  lesseej  with  a 
long  term  that  the  land  would  have  this  larger  value. 
For  this  reason  this  court  thep,  consisting  of  my  Locd 
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Campbell  and  Erie,  C^.,in  the  caseof  iZeu/.  t.  The  Grand 
/ndHNi  Coital  Company^  held  that  a  proTision  similar 
to  the  present,  tVat  land  occnpied  by  a  canal  com- 
pnj  was  not  liable  to  be  rated  otherwise  than  as  agri* 
c&ltual  land,  notwithstanding  that  the  adjoining  land 
was  oecopied  as  land  ooTered  with  bnildings.     We  can- 
got,  on  oonaideration,  bring  onrselves  to  acquiesce  in 
the  propriety  of  this  decision.    It  appears  to  us,  then, 
in  applying  the  Parochial  Assessment  Act  to  such  a 
ease  as  the  present,  the  criterion  is  not  what  a  tenant 
fiom  year  to  year  would  give  for  the  land  to  be  rated,  that 
is,  the  land  ocoapied  by  the  canal  company,  but  what 
SQcfa  a  tenant  would  give  for  the  adjoining  land,  ac- 
eocding  to  the  value  at  which  the  land  in  question  is, 
by  the  prorisbn  of  the  enactment  which  we  are  called 
OB  to  construe,  to  be  rated.    Now  the  adjoining  land 
Icing  built  on,   is  worth  so  much  to  a  tenant  from 
jear  to  year  as  land  built  upon.    In  the  yearly  rent 
for  the  bnildings,  a  certain  proportion  of  the  rent  must 
be  taken  as  part  in  respect  of  the  land  occupied  by 
the  buildings.    That  proportion,  larger  no  doubt  than 
the  yalne  of  the  land,  if  not  applied  to  building  pur- 
poKs,   is    capable   of    being  ascertained.       In    our 
opinion,  the  rateable  value  of  the  land  should  be  taken 
to  be  the  proportion  in  which  the  lands  and  grounds 
Ijing  near  Use  canal  in  question  are  rated  within  the 
6ith  section  of  this  Act  of  Parliament,  and  conse- 
(jnenUy  is  the  proportion  in  which  the  land  occupied 
bjr  the  canal  is  to  be  rated.    To  rate  the  latter,  ac- 
oordiflg  to  what  a  tenant  from  year  to  year  would  give 
independently  of  what  such  a  tenant  would  give  for 
tlw  adjoining  land,  is,  at  it  seems  to  us,  to  rate  it  in- 
dependency  of  the  rating  of  the  a(Uoining  land ;  in 
other  words,  to  give  no  effect  to  the  provision  in  the 
lection,  according  to  which  the  rating  is  to  be  made. 
We  bold,  on  these  grounds,  that  the  position  taken  by 
the  argnment  of  the  appellants,  that  the  whole  of  tlie 
land  in  question  ought  to  be  rated  as  mere  land,  is  not 
tenable  as  relates  to  the  adjoining  land  when  built  upon 
or  made  into  wharves  ;  hot  where  the  adjoining  land 
lias  not  been  applied  to  such  purposes,  it  must  be  rated 
as  land  under  the  Parochial  AssMsment  Act,  and  can- 
not tbereforo  be  rated  as  land  applicable  to  building 
purposes ;  at  all  events,  beyond  what  a  tenant  from 
jear  to  year  would  give  for  it  for  such  a  purpose.     It 
appears  to  us  that  the  principle  on  which  tho  rate  should 
be  made  is,  that  the  land  covered  by  buildings  valued 
as  we  have  already  pointed  out,  should  be  brought  into 
calcolation  with  the  land  of  the  other  description  in 
each  particular  parish,  and  that  tho  land  occupied  by 
the  canal  should  be  rated'  according  to  the  aggregate 
Talne  of  the  whole.  This  can  of  course  be  at  best  but  a 
Foogfa  estimate,  but  it  appears  to  us  to  be  the  only  means 
of  ^ving  effisct  to  the  provisions  of  the  various  Acts  of 
Parliament.      The  rate  must  therefore  be  amended 
aooordbgly.  Ratt  to  be  amended. 


COTJBT  OF  COUMOK  BENCH. 

Beported  by  Dxsoh  Thouas  Evaks  and  R.  Vauoiiax 
WiLUJUfs,  JBeqnk,  Barrlsters-at-Law. 

Friday,  June  8. 

The  Llandaff  and  Canton  Dwtrict  Markets 
Company  (appellants)  v.  Lyndon  (respondent). 

SUUnte^Cofutrucfum  of— -The  Llandnff  and  Canton 
District  Markets  Act  1858,  sect,  25. 

Tke  25(&  section  of  the  LL  and  C.  District  Markets 
Act  enacts^  that  **  every  person  who  shall  sell  or 
ej^sefcr  sale  at  anyplace  tdthia  the  limits  of  this 
Act  {fAhcr  than  in  any  existing  market-place^  or  the 
market-house  and  market-places  to  be  established 
under  this  Act,  or  in  his  own  dwelling-house  or  in 
any  shop  attached  to  and  being  part  of  any  dwelUng- 
Amim),  any  article  in  respect  of  which  tolls  are  by 
this  Act  authorised  to  be  taksny  other  than  eggs, 


butter  andfi-uit,  shall  forfat  and  pay  to  the  com^ 
pony  any  sum  not  exceeding  40s.  Provided  aliet^s, 
that  nothing  herein  contained  shaU  restrain  or  prO' 
hibit  any  person  from  crying  or  exposing  for  sale, 
or  from  selling  from  door  to  door,  within  the  limits 
of  this  Act,  any  such  artides  as  tforesaid,  provided 
such  person  or  persons  shall  have  Ju*st  paid  for  such 
artides  the  regular  market  tolls  or  duties" 

L,,  a  licensed  auctioneer,  sold  horses  by  auction  wiAin 
the  limits  of  the  Act,  in  a  private  yard  belonging  to 
H,: 

Held,  thai  horses  were  "  articles  ^  within  the  meaning 
of  the  Act ;  that  the  yard  was  not  L*s  dwelling^ 
house,  or  a  shop,  within  the  exception,  and  that  L. 
ought  to  have  been  convicted  under  the  above  section. 
This  was  a  case  stated  for  the  opinion  of  the  court, 

pursuant  to  stat  20  &  21  Vict  c  43. 

CASE. 

At  a  petty  sessions  for  the  borough  of  Cardiff,  in  the 
county  of  Glamorgan,  held  on  the  13th  Feb.  1860,  the 
respondent  appeared  before  us  in  pursuance  of  a  sum- 
mons, charging  him  with  having  on  the  4th  Feb.  inst. 
unlawfully  exposed  horses  for  sale  at  the  town  of 
Cardiff,  within  the  limits  of  the  Llandaff  and 
Canton  District  Markets  Act  1858.  By  sect.  4  of 
tho  said  Act  (a  copy  of  which  accompanies,  and  is  to 
be  referred  to  as  part  of  this  case)  the  parishes  of  St. 
John  the  Baptist  and  St.  Mary,  comprising  tho  borough 
and  town  of  Cardiff,  are  included  within  the  limits 
thereof.  SecL  25  of  the  said  Act  enacts  as  follows  :— 
"  Every  person  who  shall  sell  or  expose  for  sale  at  any 
place  within  the  limits  of  this  Act  (other  than  in  any 
existing  market-place,  or  the  market-house  or  market- 
places to  be  established  under  this  Act,  or  in  his  own 
dwelling-house,  or  in  any  shop  attached  to  and  being  part 
of  any  dwelling-house),  any  article  in  respect  of  which 
tolls  are  by  this  Act  authorised  to  be  taken,  other  than 
eggs,  butter  and  fruit,  shall  forfeit  and  pay  to  the 
company  any  sum  not  exceeding  40a." 

By  sect.  26,  the  company  are  required,  within 
eighteen  calendar  months  from  the  passing  of  the  Act,, 
to  construct  and  open  for  public  use,  the  cattle-market, 
by  the  Act  authorised  to  be  made ;  and  from  and  after 
the  opening  of  such  market  no  other  market  and  fair 
for  the  sale  of  live  cattle  shall  be  held. 

The  Markets  and  Fairs  Clauses  Act  1847,  incorpo- 
rated with  the  said  Llandaff  and  Canton  District  Markets 
Act,  by  secL  13  enacts,  *'  that  after  the  market-place  is 
opened  for  public  use,  every  person,  other  than  a  11-. 
censed  hawker,  who  shall  sell  or  expose  for  sale  in  any 
place  within  the  prescribed  limits,  except  in  his  own 
dwelling-house  or  shop,  any  articles  in  respect  of  which 
tolls  are  by  the  special  Act  authorised  to  be  taken  in 
the  market,  shall  for  any  such  offence  be  liable  to  a 
penalty  not  exceeding  4dir." 

At  the  hearing,  the  opening  of  the  markets  con- 
structed under  the  Act  was  admitted.  A  local  news- 
paper was  put  in  by  complainant,  hereinafter  called  the 
appellant,  which  contains  the  following  advertisement : 
"  Mr.  Lyndon*s  announcements.  Horses  for  sale. — 
Bir.  Lyndon  begs  to  announce  that  he  will  sell  by 
auction,  on  Saturday,  the  4th  Feb.,  at  Holland^s  Horse 
Repository,  Working-street,  a  number  of  excellent 
horses,  comprising  several  draft  horses,  useful  and 
handsome  hacks  and  others,  five  or  six  hawkers^  carts, 
dog  carts  and  gigs.  Several  sets  of  cart  and  other 
harness,  saddles,  bridles,  &c  The  auctioneer  begs  to 
call  the  attention  of  intending  purchasers  to  this  sale, 
as  a  large  proportion  of  the  horses  and  other  things 
can  be  higj^ly  recommended.  Sale  to  commence  at  two 
o'clock.  Auctioneer's  office,  Institute-chambers,  Car- 
diff.    Jan.  27,  I860." 

A  witness  was  called  by  appellant,  who  deposed  that 
he  went  on  tho  4th  Feb.  to  Holland's  repositoiy  in 
Working-street,  Cardiff,  and  saw  some  horses  put  up 
for  sale  by  public  auction  by  the  defendant  Lyndon^ 
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aod,  on  crosA-exammatioii,  that  the  plaoa  where  the 
hones  were  soli  is  a  private  pboe,  entered  by  an  arch- 
waj,  which  leads  to  a  yard  at  the  side  of  Mr.  Holland's 
honse.  A  witness  was  called  on  behalf  of  Lyndon,  who 
deposed  that  he  knew  Holland's  repository,  that  it 
is  privste  property,  and  leads  nowhere,  and  is  all  in 
H<UUnd's  hands  and  within  his  gates.  The  defen- 
dant's licence  as  an  anctioneer  (a  copy  is  hereto 
annexed)  was  pot  in.  On  this  state  of  facts  it  was 
urged  by  the  appellant  that  the  place  where  the  horses 
were  sold  was  not  within  the  exception  of  sect  25 ; 
that  at  all  erents  a  sale  of  horses  by  auction  publicly 
advertised  in  newspapers,  held  in  a  yard  to  which  the 
public  were  admitted  without  restriction,  is  not  ex- 
empted from  the  operation  of  the  Act. 

For  the  defendant  it  was  urged  that  he  being  an 
auctioneer,  was  protected,  and  the  licence  and  the 
8  &  9  Vict  c  15  were  relied  on  in  support  of 
this  view,  and  that  the  place  of  sale  was  a  private 
place,  and  within  the  exception  of  the  company's 
Aot,  s.  25. 

We  were  of  opinion  that  the  place  where  the  auction 
took  place,  being  a  private  yard,  forming  part  of 
the  dwelling-house  and  premises  of  Holland,  came 
within  the  exception  of  the  13th  section  of  the  Maricets 
and  Fairs  Clauses  Act  1849,  and  the  25th  of  the  liandaff 
and  Canton  Maricets  Act,  and  we  thereupon  dis- 
missed the  information. 

The  appellant  being  dissatisfted  with  our  determina- 
tion as  being  erroneous  in  point  of  law,  applied  to  us  in 
writing  within  three  days  after  such  determination,  to 
state  and  sign  a  esse  for  the  opinion  of  the  Court  of 
Common  Pleas,  in  compliance  with  which  spplication 
we  hereby  state  this  case,  and  pray  the  opinion  of  the 
court  thereon.  (Signed)  . 

Offard  for  the  appellant — The  Legislature,  by  sect 
S5  of  the  spedal  Act,  creates  a  monopoly,  and  prevents 
the  sale  of  live  cattle  within  the  limits  of  the  Act  in 
any  place  except  those  specified ;  and  that  section  pro- 
vides a  summary  remedy  in  lieu  of  an  action  on  the 
ease  for  a  disturiianoe  of  the  market,  and  for  the  pur- 
pose also  of  protecting  persons  selling  in  their  own 
nouses.  Horses  are  clearly  "srticles**  within  the 
section.  Then  Lyndon  is  not  selling  in  his  own  dwell- 
ing-house, but  in  Holland's.  He  cited  The  Prior  of 
J)mutcAU*a  case,  in  a  note  to  MotXey  v.  WaXker^ 
7  B.  &  C.  47.  He  is  therefore  not  within  the  excep- 
tion. He  is  an  auctioneer  come  to  sell  the  horses  of 
other  persons  The  fact  of  its  being  a  private  place 
makes  no  difference.  It  is  not  ''  his  dwelling-house," 
nor  is  it  a  **  shop  attached  to  and  being  part  of  any 
dwelling-house.** 

Coleridge  forrthe  respondent — An  Auctioneer  having 
4  licence  under  8  &  9  Vict.  c.  1 5,  s.  2,  would  have  a 
right  to  sell  ss  the  respondent  did,  but  for  the  special 
Act  Does  that  Act  in  terms  take  away  that  right  ?  It 
is  submitted  it  does  not:  iWiUiams  r.  Pritchard,  4 
T.  R.  2.)  But  what  was  done  was  within  the  exception 
in  sect  25.  The  shop  of  a  horse-dealer  is  his  yard ; 
moreover,  horses  are  not  "articles"  within  the  meaning 
of  the  section.  He  referred  to  sect  15  of  10  Vict  c. 
14.  Horses  are  not  cried  from  door  to  door,  nor  are 
they  subject  to  inspection. 

Erle,  C.  J.— I  am  of  opmion  that  a  horse  is  an 
article  within  the  25th  section  of  the  special  Act  The 
statute  authorises  the  making  of  a  market,  and  gives 
certun  tolls  to  those  who  go  to  the  expense  of  con- 
structing and  repairing  it ;  and  I  think  the  Tiegislature 
used  the  word  "  article"  so  as  to  include  all  things  for 
which  tolls  are  to  be  levied.  It  seems  to  mo  to  be 
intended  by  the  Legislature  that  the  proprietors 
of  the  market  should  be  remunerated;  and  sect. 
26  provides  for  a  cattle-market,  and  no  toll  is 
to  be  taken  unless  accommodation  is  provided. 
Can  it  be  said  that  persons  may  send  their 
)wf8e8  fiee  of  toll  ?  It  is  said  that  hoxses  do  net  come 


within  the  meaning  of  the  word  "  articles,"  becmiae 
they  are  not  cried  from  door  to  door.  A  peraon  is  not 
likely  to  take  horses  from  door  to  dooT,  but  he  maj  do 
so  if  he  pleases.  The  statute  says  he  may  sell  from 
door  to  door,  having  paid  the  tolls.  I  think  tiio  words 
of  the  Act,  as  to  inspection,  have  nothing  to  do  with 
this  case.  Then  is  the  auctioneer  within  Uio  exoeptioa 
that  he  is  not  to  be  liable  if  he  sells  in  his  own  dwell- 
ing-house, or  in  any  shop  attached  to  and  being  part 
of  any  dwelling-house  ?  He  sells  in  a  yard  of  Holland's. 
It  is  not  his  own.  And  I  do  not  think  it  is  a  dwelliDg- 
house  within  tiie  statute.  I  think  that  means  a  dwell- 
ing-house in  the  popular  sense  of  the  word,  and  the 
more  so  because  the  special  Act  adopts  the  general 
statute  as  to  markets  and  fairs,  where  the  exception  is 
"  except  in  his  own  dwelling-house  or  shop." 

Williams,  J. — I  am  of  the  same  opinion.  As  to 
his  being  an  auctioneers^  it  is  only  where  the  sole  is 
lawful  that  his  licence  protects  him. 

WiLLES  and  Byles,  JJ.  concurred. 
O^finum  o/the  court  injkoour  of  the  appeOeaU. 


C0X7BT   OF   BZOHEaUER. 

Beported  bj  F.  Bailit  and  Jomr  Dosbab,  Ekitb.,  DanrMers- 

at-Law. 


June  2  an(i21. 

BIasos  9.  The  Birkekhbad  Imfrotemkut 
coxmissiohebs. 

NegUtfeinee  hff  aerwmit  of  eommiukmert — Noiioe  of 

adion  reqntUo'-^Swfftcieficjf  of  notice. 
The  plainiiff,  hjf  the  aSteged  negUgenee  of  the  eervamU 
<ifthe  drfendantt^  the  Birkenhead  Imjprovemeni  Com- 
mistioner*^  susiainedan  n^tnrg/or  whidk  he  brou^t 
tm  action,  Premoutlg  to  the  attum  he  tent  a  tetter 
etgned  hg  hinuelfto  the  defendantt^  which  he  atkged 
woe  a  SHjficient  notice  of  action,  if  ang  was  re- 
guired: 
ff^d,  that  under  the  statute  for  the  improwmeni  pf 
Birkenhead  hg  the  eommietioners  (had  and  pemonai 
Act,  3  Will  4),  the  alleged  negligence  wte  the  neg- 
ligence of  the  defendanti'  terpantSj  and  notice  6f 
action  wa$  neeessarg,  and  that  the  noHce  given  in 
this  case  wcu  insufficient. 

This  was  an  action  brought  against  the  defendants, 
as  the  Birkenhead  Improvement  Commissioners,  for 
negligence,  in  consequence  of  which  alleged  negligence 
the  plaintiff,  as  he  stated,  became  injured.  Under  the 
201st  section  of  3  Will.  4,  clxviii.  (the  Act  being  local 
and  personal),  thirty  days'  prerious  notice  of  action  is 
required  to  be  given,  signed  by  the  attorney,  &&,  &e. 
It  enacts  that  "  no  plaintiff  shall  recover  in  any  action 
or  suit  to  be  oomroenoed  against  the  said  conunis- 
noners,  or  any  of  them,  or  any  other  person  for  any- 
thing done,  or  to  be  done,  in  pursuance  or  under  the 
authority  of  tiiis  Act,  unless  notice  in  writing,  signed 
by  the  attorney  for  the  plaintiff,  and  specafying  the 
cause  of  sudi  action,  shall  have  been  given  to  the  de- 
fendants thirty  days  before  such  action  shall  be  com- 
menced, nor  shall  the  plaintiff  recover  in  any  such 
action  if  tender  of  sufficient  amends  shall  have  been 
made  to  him,  or  his  attorney,  by  or  on  behalf  of  the  de- 
fendant before  such  action  brought ;  and  in  case  no  such 
tender  shall  have  been  made,  it  shall  be  lawful  for  the 
defendant  in  any  such  action,  by  leave  of  the  court 
after  such  action  shall  have  been  brought,  at  any  time 
before  issue  joined,  to  pay  into  court  such  sum  of  money 
as  he  shall  think  fit,  whereupon  such  proceeding, 
order  and  judgment  shall  be  made  and  given  in,  and 
by  such  court  as  in  other  actions  where  the  defendant 
is  allowed  to  pay  money  into  court." 

The  plaintiff,  in  a  letter  addressed  to  the  chairman 
of  the  commisrioners,  said  that  he  left  his  house,  which 
was  in  Price-street,  at  six  o'clock,  p.m.,  on  the  1 7th  Jan. 
1859,  and  "  I  crossed  Price-street  and  proceeded  along 
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ttefli^ged  foatwBjr,  on  tiie  right  hand,  towxrds  Watson- 
ibMt,  and  when  I  arrived  near  Mr.  Smithes,  *the 
British  Qoeen,*  I  walked  precipitately  into  a  large  heap 
of  setts  or  gutter  stoneti,  lying  on  the  footway,  and  in 
Mdeavooring  to  extricate  myself  was  propelled  for- 
wnd  headlong  on  the  opposite  flags,  and  npon  which 
these  formidable  stones  had  heen  left  in  a  heap." 

The  attorney  for  the  plaintiff  had  written  and  sent 
the  following  lett«r: — 

'*  10,  Prioe-«treet,  Birkenhead,  Hay  30,  1859. 

**  Gentlemen, — I  am  instmcted  by  Mr.  John  Mason, 
flf  144,  Prioe-street,  to  apply  to  yon  for  compensation 
fat  the  YfTj  serions  injuries  he  sustained  in  the  month 
flf  January  last,  through  the  carelessness  of  yonr  ser- 
vants m  leaving  a  quantity  of  channel  stones  in  the 
rtreet,  without  any  protection  to  the  same.  My  in- 
sferacdons  are  to  commence  legal  proceedings  if  no 
tUxAneimj  arrangement  b  made. 

"  Your  ohedient  servant, 

**Std»by  OnvAY  Husband. 

(*The  Conmiissioners  of  Birkenhead." 

The  action  was  commenced  on  the  12th  Nov.  1859. 

Defendants  plejded: — 1.  Not  guilty;  and  2. 
That  no  sufficient  notice  had  been  given  to  the  defcn- 
diBts,  in  oomplianoe  with  the  before-mentioned  Act 
<f  Pluliament,  before  commencement  of  the  suit. 

The  cause  was  tried  at  Chester  before  R.  Gurncy, 
Ze^  when  a  verdict  was  found  for  the  plaintiff,  1501 
damages,  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  the  defendants,  and  a  rule  niti  having  been 
oUainad  accordingly  to  enter  the  verdict  for  the  defen- 
dants en  the  second  issne,  on  tlie  ground  that  the  notice 
<f  action  was  insufficient,  pursuant  to  leave  reserved, 
or  for  a  new  trial  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury  of  negligenee  on  the  part  of 
the  defendants,  or  that  the  verdict  was  against  the 
e\idenoe  on  the  question  of  negligence, 

Beavim  showed  cause,  and  contended  that  under 
the  drcumstances  of  the  case,  this  being  an  action  for 
negligence,  no  notice  of  action  at  ail  was  necessary. 
It  was  not  for  anything  done  under  the  Act  of  Parlia- 
mnt,  but  for  omission  on  their  part  to  do  what  they 
shoold  have  done.  If  notice  of  action  should  be  held 
to  he  requisite,  then  the  plaintiff^s  letter  signed  by  him- 
self was  a  sufficient  compliance  with  the  terms  of  that 
kcalAct. 

WMf  (IPIiUgn  with  him)  in  support  of  the  rule. 
—The  sections  of  the  local  Act  are  to  be  liberally  oon- 
itned.  The  defendants  have  properly  discharged 
their  duties,  but  they  have  not  done  anything  what- 
ever beyond  their  dnty.  Notice  of  action  was  necessary 
m  order  that  amends,  if  thought  expedient,  might  before 
action  have  been  tendered,  and  clearly  the  plaintiff^s 
letter  was  an  insufficient  notice  :  {Norris  v.  Smiik,  10 
A  &  E.  188 ;  Martins  v.  Upcher^  3  Q.B.  662 ; 
Bmm  V.  yenfetfi,  4  Q.  B.  585;  JackUn  v.  FytdiAy  14 
M.  &  W.  381 ;  Leary  v.  Patrick,  15  Q.  B.  226.) 

The  Court  intimated  that  the  argument  might  be 
eontuiaed  on  a  future  day  if  required.      AOjourned, 

Juae  21. — Bkamwelt^  B.  said :  —  We  told  Mr. 
Webby  we  would  let  him  know  whether  we  required 
to  hett  him  further  npon  it  We  do  noL  One  objec- 
tioo  taken  was,  that  there  was  no  sufficient  notice  of 
action,  and  that  notice  of  action  was  required.  It  is 
lot  necessary  to  gp  into  what  was  suggested  on  the 
Botioes ;  it  is  manifest  on  an  examination  of  them  they 
wne  not  good  notices.  The  doubt  entertained  was, 
whether  notice  of  action  was  required.  That  doubt 
existed  in  my  own  mind.  The  action  being  one  for 
ngUgence,  I  had  a  doubt  whether  there  ever  was  a 
necessity  for  notice  of  action  in  a  casor  of  negligence. 
There  may  be  cases  in  which  notice  of  action  is  not 
necessary.  Under  the  terms  of  the  statute,  where  the 
negligence  is  the  negligence  of  servants,  then  I  do  not 
soe  any  reason  why,  if  ever  notice  is  given,  it  should 
ost  be  given  in  that  caae.  The  negligence,  if  any,  was 
[Mao.  Cab.] 


the  negligence  of  the  defendants'  servants.  We  thmk 
they  were  eutiUed  to  the  protection  of  notice  of  action 
being  given;  consequently  the  role  will  be  made 
absolute. 

WeUby. — Since  argmng  the  case,  I  have  discovered 
a  case  in  which,  under  circumstances  identical  with  the 
present,  it  was  held  that  notice  of  action  was  neces- 
sary. 

CiiAtiNELL,  B. — I  agree  with  my  brother  Bramwell 
in  thinking  that  notice  of  action  was  necessaiy ;  but  I 
should  say  that  I  have  had  an  opportunity  of  consult- 
ing the  learned  gentleman  who  tried  the  caose,  and  lift 
is  anything  but  satisfied  with  the  verdict  for  the 
plaintiff.  JRuk  absobite. 

Price,  Abchurch-lane,  attorney  for  phdntiffs. 

Eyre  and  Lawaon,  for  Wain  and  Bail,  Birkenhead, 
attorneys  for  defendants. 


— 4 — 

CODGEtT  OF  aXJSEN'S  BENCH. 

Boportcd  by  Joux  IIezlbt  and  WrLUAH  BasloW,  Eaqra, 
Barrl«tera-at-Law. 


Friday,  Jum  17. 

(Sittings  in  Banco  before  Hates,  J.) 

Rko.  V,  Edward  Gozckk  Bkll. 

Certlorari-^Coroner't  inqmtition^Vemue,  iAange  of 

'-Jurorg — Trial,  in^aartial — Mandmiyktier, 
Where  it  prima  facie  appeare  to  this  court  that  a  fair 
and  impartial  trial  cannot  be  had  in  a  particular 
place,  and  euch  i$  not  dUphiyed  by  a  strony  case  m 
anstoer  thereto,  the  court  vnll  grant  a  certiorari  to 
remove  the  proceedinye  into  the  Queen^e  Bench  to 
.  enable  an  appUcaiion  to  be  made  to  hope  such  case 
tried  in  some  other  jurisdiction* 
This  case  came  before  the  court  upon  a  motion  to 
make  absolute,  notwithstanding  the  cause  shown,  a  con- 
ditional order  of  the  7th  June  1859,  whereby  it  waa 
ordered  that  a  writ  of  certiorari  should  issne  directed 
to  the  clerk  of  the  Crown  for  the  county  of  the  dty  of 
Limerick,  to  remove  into  this  court  all  and  singular 
inquisitions  and  depositions  taken  or  made  before  the 
coroner  in  the  said  county  of  the  city,  on  or  about  the 
25th  May  1859,  for  the  purpose  of  havmg  the  venue 
changed  from  the  county  of  the  city  of  limerick 
to  the  county  of  Limerick,  on  the  grounds  that 
the  parties  ^aTQtd  with  manslaughter  under  the 
said  inqoisition  could  not  have  a  fair  and  im- 
partial trial  in  the  county  of  the  city  of  Limerick, 
tmless  cause  should  be  shown  within  three  days  after 
the  service  of  the  order  upon  the  solicitor  for  the  next 
of  kin  of  the  deceaaed  at  nis  registered  town  lodgings, 
and  npon  the  Crown  solicitor.  It  appeared  from  the 
following  affidavits  which  had  been  filed  to  ground 
the  motion  for  the  conditional  order,  from  the  affidavit 
of  Edward  Gonne  Bell,  R.M.,  that,  at  an  inquest  held 
at  Limerick  before  the  cf»roner,  on  view  of  the  rodies 
of  three  persons,  a  verdict  of  manslaughter  was,  on 
the  25th  May  1859  returned  by  the  jury  against 
Edward  Gonne  Bell  and  a  party  of  police  who  were 
under  his  charge  upon  the  evenmg  of  the  4th  May 
1859,  at  Broad-street,  in  the  city  of  Limerick,  during 
the  election  for  the  said  dty  of  Limerick,  when  very 
angry  and  bitter  feelings  were  exdted;  that  vcrj-many 
of  the  persons  who  wuuld  bo  likely  to  serve  as  jurors 
in  the  said  city  took  a  very  worm  interest  in  the  said 
election  on  behalf  of  the  popular  candidate,  and  exerted 
themselves  very  much  in  bringing  up  voters ;  that  he 
truly  believed  that  it  would  be  impossible  to  have  a 
jury  empanelled  for  his  trial  and  said  party  of  police 
who  would  enter  upon  the  trial  and  listen  to  the  de- 
fence with  imbiassed  and  unprejudiced  minds;  that 
the  drcumstances  connected  with  the  unhappy  occur- 
rence have  been  repeatedly  dtscussed  among  all  persons 
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malGIsteates*  c^^h. 


Ibeland.]  Rbo.  v.  Justices  of  tub  Peace  for  tii^  Oouimr  of  Tyrome.  [Irelaxd. 


in  tbe  said  city ;  the  deaths  of  said  men  and  the  firing 
of  said  police  were  referred  to  in  placards  posted 
throughout  said  city,  in  which  it  was  stated  that  the 
people  were  shot  down  by  the  Orange  nndcrlings  of  the 
Derby  Government ;  that  the  conduct  of  said  Bell  and 
the  police  has  been  canvassed  and  commented  on  by 
several  of  the  local  newspapers,  which  have  been  widely 
circulated  in  said  dty,  and  in  several  numbers  thereof 
said  occurrence  has  been  designated  in  the  strongest 
language  as  "an  awful  effusion  of  innocent  blood," 
"murderous  outrage,"  "Broad-street  sUnghter," 
"hideous  and  revolting  case,"&c;  that  a  committee 
has  been  appointed  to  collect  subscriptions  for  the 
families  of  the  sufferers,  and  about  forty  gentlemen 
were  appointed  members  of  said  committee,  among 
whom  are  many  who  are  likely  to  form  the  petty  jury 
panel  at  the  ensumg  assizes.  There  were  also  affidavits 
from  the  county  inspector  of  police,  and  from  the  said 
Edward  Gonne  BelFs  solicitor,  strongly  corroborative  of 
the  above  facts.  There  were  only  two  affidavits  filed 
as  cause — one  by  the  town  agent  of  Joseph  Murphy, 
who  was  the  solicitor  for  Uie  next  of  kin  of  the 
deceased;  and  the  other  by  fifteen  of  the 
persons  who  composed  the  coroner's  jury  on  the  occa- 
sion of  the  said  inquest  The  former  aiSidavit  stated 
that  the  verdict  on  the  inquisition  was  given  on  the 
25th  May  1859,  and  no  motion  for  the  certioi^ari  was 
made  until  the  6th  June  1859  ;  and  that  the  said  soli- 
citor for  the  next  of  kin  was  not  present  during  the 
entire  of  the  proceedings  before  the  coroner,  and  was 
not  aware  of  all  the  facts  stated  in  the  affidavits  filed 
to  grotmd  the  motion  for  the  conditional  order ;  and 
that  the  said  solicitor  was  then  absent  from  town,  and 
that  within  the  throe  days  allowed  for  showing  cause  it 
was  wholly  unpossible  to  have  the .  necessary  affidavits 
filed  to  displace  the  many  erroneous  statements  which 
he  was  informed  were  contained  in  the  said  affidavits. 
The  second  affidavit,  filed  as  cause  by  the  fifteen  jurors, 
stated  they  were  astonished  at  hearing  that  it  had  been 
alleged  that  they  had  been  intunidated  mto  finding  the 
the  said  verdict;  no  intimidation  was  practised,  and 
they  would  not  submit  to  any ;  that  they  were  sum- 
moned by  the  police  in  the  usual  way ;  tliat  they  found 
the  said  verdict  on  the  evidence  Uid  before  tlicm,  totally 
uninfluenced  by  any  other  consideration  than  that  of 
honestly  discharging  an  invidious  public  duty. 

James  Murphy  (with  him  J,  Clarke,  Q.C.),  for  Ed- 
ward Gonne  Bell,  submitted  that  under  the  circum- 
stances the  conditional  order  for  a  certiorari  should  be 
made  absolute. 

Andrew  Vance,  on  behalf  of  the  Crown,  appeared 
to  say  that  it  seemed  almost  a  matter  of  right  the  cer- 
tiorari should  issue. 

(yffagttn,  Q.C.  (with  hun  Charles  Barry)  contra, 
for  the  next  of  km  of  the  deceased. 

Clarke,  Q.C.  objects  that  on  amotion  of  this  nature, 
counsel  on  behalf  of  the  next  of  kin  should  not  be 
heard,  as  the  matter  should  rest  between  the  party 
char^  and  the  Crown. 

James  Murphy, — In  the  Six-mile  Bridge  case  it 
was  held,  that  the  only  persons  who  could  be  heard  on 
a  motion  such  as  this,  was  the  Grown  and  the  prisoners. 

Charles  Barry,-'!  was  in  that  case  for  the  next  of 
kin  and  was  heard;  and  in  tlie  case  of  Reg,  v. 
Pahner^  5  E.  &  B.  1024,  counsel  appeared  for  the 
next  of  kin  and  were  heard. 

Clarke,  Q*C. — There  is  a  marked  distinction  between 
cases  of  this  sort  m  England  and  in  Ireland,  for  in  the 
former  the  cases  are  taken  up  by  private  prosecutors, 
but  in  the  latter  the  prosecutions  are  taken  up  and 
pposecated  by  the  Crown.  [Hayes,  J. — ^There  is  some 
differenoe  between  a  coroner's  inquisition  and  a  case 
which  has  undergone  a  magisterial  investigation ;  for  in 
the  former  the  party  is  not  bound  to  prosecute  at  all, 
but  in  the  latter  the  witnesses  are  generally  bound  over 
by  the  magistrates  to  proeecate.    I  am  inclined,  as  the 


learned  judge  who  made  the  conditional  order  made  it  a 
part  of  the  same  that  the  solicitor  for  the  next  of  Idn 
should  be  served,  and  as  the  next  of  kin  now  appeared 
by  his  counsel,  and  as  tliis  b  a  matter  having  reference 
to  a  coroner's  inquisition,  and  as  I  have  heard  all  that 
one  side  has  to  say  in  this  matter,  to  hear  what  those 
on  behalf  of  the  next  of  kin  have  to  say  why  I  should 
not  make  absolute  this  conditional  order  for  a 
wrtiorttru] 

O'Hagan,  Q.C. — Tluee  days  being  only  allowed  for 
showing  cause  against  the  conditional  order,  we  could 
not  procure  affidavits  in  reply  within  that  tinie.  The 
object  of  this  motion  is  clearly  to  postpone  tins  trial 
from  the  next  to  the  spring  assises  i860.  The  ver- 
dict of  the  coroner*s  jury  was  given  on  the  25th  May 
1859 ;  the  conditional  order  ¥ras  not  applied  for  until 
the  6th  June.  If  now  that  order  be  made  absolute,  the 
inqnbition  will  be  returned,  and  no  motion  fior  a 
change  of  venue  can  be  made  until  after  pka 
pleaded  in  this  court :  (^Kex  v.  Forbetf  2  DowL  P.  C 
440.)  The  laches  of  the  parties  is  enou^  here  to  have 
tliis  motion  refused.  The  application  to  have  it  tried 
by  a  jury  from  the  county  can  be  made  to  the  judge  at 
the  trial  at  Limerick. 

C  Barry. — We  are  here  on  an  ea;  parte  motion,  for 
it  was  impossible  within  the  time  idlowed  we  could 
have  any  affidavits  in  reply. 

Clarke^  Q.C.  in  reply. — Where  a  primA  Jade  case, 
such  as  here,  is  made,  that  it  would  be  unlikely  that  a 
fair  trial  would  be  had  in  any  particular  place,  it  is 
almost  a  matter  of  course  to  grant  the  certiorari  to 
remove  the  proceedings,  unless  a  strong  case  be  made 
out  on  the  other  side.  In  this  case  th«re  has  not  been 
an  affidavit  made  even  by  the  attorney  of  the  next  of 
kin,  statuig  even  his  belief  that  a  fair  trial  could  be 
had  in  the  city  of  Limerick:  {R.  v.  Holden,  5 
B.  &  Ad.  347.) 

Hayes,  J. — ^This  case  comes  to  a  very  narrow  point, 
for  I  liave  nothing  now  to  do  with  many  of  the  ducos- 
sions  which  have  been  raised  during  the  piugiesa  of 
this  motion.  I  have  only  now  to  deal  with  the  question 
whether  a  certiorari  should  issue  in  this  case  or  not, 
and  this  case  I  will  deal  with  merely  on  legal  grounds, 
and  I  will  deal  with  the  materials,  such  as  they  are, 
which  I  have  before  me.  It  has  been  said  that  tiie 
shortness  of  the  time  which  was  allowed  for  showii^ 
cause  did  not  allow  of  affidavits  being  filed  in  answer. 
If  that  were  so  it  would  have  been  open  to  the  parties 
to  have  come  here  with  an  application  to  extend  the  time 
for  filing  affidavits  as  cause.  This  was  not  done,  and 
two  affidavits  only  were  filed :  so  I  must  now  deal  with 
the  case  as  I  find  it,  bearing  in  mind  that  this  was  a 
very  serious  charge,  and  a  case  occurring  isithin  a  very 
limited  jurisdiction,  and  bearing  in  mind  tlie  circum- 
stances of  this  case.  I  do  not  see  any  reason  why  I 
should  not  grant  this  motion;  and,  without  giving  any 
opinion  on  any  of  the  extraneous  matters  which  have 
been  discussed  during  the  progress  of  tins  motion,  I  will 
only  say  I  think  this  certiorari  should  go. 

Rule  accordui^, 

[A  similar  rule  was  made  subsequently  to  bring  up 
any  indictments  which  may  be  found  against  Mr.  Bell 
or  the  police  at  the  ensuing  asnxes. — ^Rkp.3 

Reo.  on  the  prosecution  of  George  Porter  v.  The 
JusmcKJi  of  the  Peace  for  the  Cousty  of 
Tyrome. 

Certiorari — Interested  magistrafe  sitting  on  the  benek 
— Declaration  by  interested  magistrate  at  the  duiug 
of  the  court  of  his  intention  to  take  no  pari  m  the 
proceedings — Proceedings  not  thereby  invalidated. 

6,  P.  was  convicted  at  the  petty  sessions  for  wUfil 
and  malicious  trespasSf  on  the  respective  co^ofhints 
of  the  Marquis  of  A,  and  of  H, ;  E.  and  hisfathsr, 
who  were  juttices  of  the  peace,  and  joint  ogasts  of 
the  Marquis  qf  A.^  sat  upon  the  bench  dmv^  the 
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kmrwg  of  tJke  evue,  hamng  made  an  audible  and 
dklmet  deetaraiion  ai  tke  siuing  of  the  court  thai 
tkeg  did  mot  intend  to  tabe  any  pari  in  the  pro- 


Sddf  thai  the  presence  of  these  magislrates  on  the 
ieneh  did  not  invalidtUe  the  proceedings^  and  a 
motion  for  a  oeriiorari  was,  therefore^  refused. 
Hiis  was  a  motion  to  make  absolute  a  conditional 
order  obtained  on  the  14th  of  Janaai^'f  for  a  certiorari 
to  be  directed  to  tho  justices  of  the  peace  for  the 
oMOitj  of  Tyrone,  "  to  remoTe  into  this  court  all  and 
dsgoiar  the  orders  and  oonvictions,  for  whatsoever 
tmpaaacs  and  offences,  whereof  nt  a  pettj  session  held 
at  Stmbane  on  the  1st  of  Ansust  1859,  on  the  re- 
ipectiTe  complaints  of  the  Marquis  of  Aberoom  and  T. 
W.  D.  Humphreys,  the  said  George  Porter  stands  con- 
Tieted,  in  order  tliat  the  same  may  be  quashed,  on  the 
grounds  that  the  said  orders  were  invalid  on  the  face  of 
then,  that  the  jurisdiction  of  the  justices  to  entertain 
the  aid  complaints  or  make  the  said  orders  was  ousted 
by  leaioa  of  a  question  of  title  to  do  the  acts  com- 
plained of  having  arisen  on  the  investigation  thereof; 
that  DO  offence  was  in  fact  proved  against  the  said 
Geofiee  Porter;  and  tliat  the  said  T.  W.  D.  Hnm- 
pfanys  and  John  Humphreys,  two  of  the  justices  who 
pleaded  at  the  petty  sessions,  were  interested  therein, 
as  Bfeots  of  the  said  Marquis  of  Aberoom ;  and  inas- 
madi  as  one  of  the  said  complaints  was  at  the  instance 
of  the  said  T.  W.  D.  Humphreys ;"  unless  cause  shown. 
Tbe  question  of  title  alleged  to  be  iovolved  in  this  case, 
*  and  on  which  the  prosecutor  grounded  the  present 
■otioa,  arose  from  thic  following  state  of  facts : — The 
lather  of  the  prosecutor  became  tenant  from  year  to 
jear,  under  C^itain  Patterson,  of  a  farm  of  land  oon- 
taiuiog  abont  fifty  acres,  at  the  yearly  rent  of  64/.  Is. 
4d. ;  and  oontiniiod  in  occupation  of  the  lands  as  such 
teasBt  until  the  time  of  his  death,  which  occurred  in 
the  year  1840,  when  the  pro8ecntor*s  mother  Margaret 
Farter  entered  into  possession.      On   tlie   death   of 
Captain  Pattemn,  in  the  year  1841,  the  Marquis  of 
Abcreora  beeame  the  purchaser  of  his   interest  in 
the  laods,  which  was  an  estate  for  lives  renewable  for 
efor.    By  articles  entered  into  on  tho  occasion  of  the 
pwMcntors  marriage  in  the  year   1849,    Margaret 
Porter  aangned  over  her  interest  in  the  farm  to  the 
proeacotor,  and  the  prosecutor  continued  to  cultivate 
the  lands  and  to  pay  the  rent,  but  the  rout  receipts 
were  made  oat  in  the  name  of  Margaret  Porter.     In 
the  month  of  June  1858,  two  years'  rent  having  be- 
enne  in  arrear,  a  civil  bill  ejectment  was  brought  for 
the  reoovcry  of  the  lands :  this  proceeding,  however, 
vas  abandoned,  as  the  case  was    not    within    the 
eaiiatant  barrister's  jurisdiction,   the  rent  exceeding 
50t.    In  the  month  of  October  followmg  an  arrange- 
ncnt  was  entered  into  between  Margaret  Porter  and 
John  Humphreys,  who  was  land  agent  of  tho  Marquis 
of  Aberoom  jointly  with  his  son  T.  W.  D.  Humphreys, 
that  the  lands  should  be  surrendered  to  the  Marquis 
of  Abercom,  and  that  npon  payment  of  the  sum  of 
IDOL  Margaret  Porter  should   bo  relieved  from  all 
liabiiity  with  regard  to  the  arrears  of  rent.     This  ar- 
laogeoient  was  shortly  afterwards  carried  out,  and 
poeaeaion  of  the  premises  given  up ;  and  on  the  same 
day  an  undertaking  in  writing  was  signed  by  George 
Porter  to  beoomo  caretaker  on  the  furm  up  to  the 
1st  Feb.  1859,  and  to  give  up  peaceable  possession 
OB  that  day.     Upon  this  undertaking  being  entered 
iato,  George  Porter  was  pennitted  to  resume  occupa- 
tion of  the  dwelling-house.    It  was  alleged  in  the 
aiBdarit  of  Geoige  Porter,  that  the  possession  of  the 
Itods  was  so  given  up,  and  the  undertaking  entered 
iato,  on  the  belief  that  a  decree  had  been  obtained  in 
the  ctril  bill  ejectment  at  the  previous  June  sessions ; 
isd  that  that  belief  was  founded  on  the  statement  of 
the  bailiib  of  the  Marquis  of  Abercom,  to  whom  the 
had  been  surrendered,  that  sadi  a  deow 


had  been  obtained.  The  bailiffs,  howovcr,  in  their 
affidavits  denied  having  made  any  such  statement. 
The  lands,  as  appeared  from  the  affidarit  of  T.  W.  D. 
Humphreys,  continued  from  that  time  in  the  occupa- 
tion of  the  ^larquis  of  Abercom,  and  were  cultivated 
at  his  expense.  Tlie  prosecutor  continued  in  the  occu- 
pation of  tlie  house  until  the  following  spring,  when 
possession  having  been  demanded,  according  to  the 
terms  of  the  undertaking,  and  refused,  a  civil  bill 
ejectment  was  brought  at  the  June  sessions  1859, 
and  a  decree  obtained  for  the  possession  of  the  dwell- 
ing-house. From  this  decree  the  prosecutor  appealed 
to  the  ensuing  assizes;  and  the  appeal  having  been 
heard  by  Hughes,  B.  at  the  Omagh  assises,  on  the 
19th  July  1859,  the  assistant  barrister's  decree  was 
affirmed.  Subsequently  to  the  affirmation  of  this 
decree,  the  trespasses  were  committed,  the  convictions 
for  which  were  now  sought  to  be  set  aside.  These  con- 
victions were  five  in  number,  and  wen  made  at  the 
petty  sessions  held  at  Strabano  on  the  1st  of  August 
1859;  two  of  these  convictions  were  made  at  the 
comphunt  of  the  Marquis  of  Abercom  against  Joseph 
Lafferty  and  Patrick  Byrne,  who  were  in  the  service 
of  Geoige  Porter ;  and  of  the  remaining  three  convic- 
tions, two  were  on  the  complaint  of  the  Marquis  of 
Abercom  against  George  Porter  for  wilful  and  malicious 
tr^pass ;  and  the  remaining  one  on  the  complaint  of 
T.  W.  D.  Humphreys  against  tho  said  George  Porter 
for  wilfully  and  maliciously  letting  loose  an  enture 
horse  in  a  field  the  property  of  the  Marqub  of 
Aberoom,  in  which  the  complainant  s  mare  was  work- 
ing, by  reason  whereof  the  mare  was  injured,  and  the 
life  of  the  man  who  was  working  witli  the  mare  en- 
dangered. It  appeared  that  the  summonses  which  were 
served  on  the  said  George  Porter,  Joseph  Lafferty,  and 
Patrick  Byme,  were  rigned  by  John  Humphreys,  and 
that  they  were  served  about  one  o'clock  on  Saturday 
the  30th  July,  to  appear  on  the  folbwing  Monday. 
•The  prosecutor's  affidavit  stated  that,  when  the  case 
come  on  to  be  heard,  his  attorney  produced  him^  sa  a 
witness,  but  that  the  magistrates  refused  to  permit  him 
to  be  swom ;  that  from  the  short  time  which  he  had  to 
prepare  for  his  defence,  he  was  unable  to  procure  the 
attendance  of  any  other  witnesses ;  that  his  attorney 
applied  for  an  adjournment,  but  that  the  application 
was  refused,  except  upon  conditions,  which  the  prose- 
cutor could  not  accede  to,  as  bemg  detrimental  to  his 
case.  The  prosecutor  further  stated  that,  at  the  com- 
mencement of  the  case,  both  John  Humphreys  and 
T.  W.  D.  Humphreys  were  seated  on  the  bench,  and 
that,  though  remonstrated  with  by  his  attorney,  they 
continued  to  sit  there  during  the  hearing  of  the  case ; 
and  that  not  only  did  they  sit  on  the  bench,  but  that 
they  took  part  in  the  proceedings;  and  this  latter 
statement  was  corroborated  by  the  joint  affidavit  of 
Alexander  Cummins  and  Robert  M'Connell,  both  of 
whom  deposed  to  the  same  fact.  On  the  other  hand, 
the  afiidavit  of  John  Humphreys  stated  "  that  it  was 
wholly  untrao  that  the  deponent  or  his  son  acted  ma- 
gisterially in  any  of  the  cases  against  Geoige  Porter  on 
the  1st  Aug.  1859,  or  in  any  way  whatsoever,  at 
the  said  petty  sessions,  and  they  distinctly  expressed 
that  they  would  not  act  magistenally  on  the  said  day.** 
And  the  affidavit  of  T.  W.  D.  Humphreys  was  to  the 
same  effect,  **  that  it  was  wholly  false  that  deponent 
acted  as  a  magistrate  in  his  own  case,  or  in  any  of  the 
cases  at  the  suit  of  Lord  Abercom  against  the  said 
George  Porter;"  and  further,  "that  the  deponent  ab- 
stained altogether  from  acting  as  a  justice  in  any  case 
whatsoever  on  the  said  day,  and  at  the  commencement 
of  the  proceedings  he  distinctly  and  audibly  stated 
that  he  was  not  there  as  a  magistrate,  and  would  not 
act  as  such  on  that  day,  and  that  when  the  justices 
retured  to  deliberate  on  the  cases,  the  deponent  and  hia 
father' remained  in  the  court-hoose  with  the  general 
pablic"    Thflie  gtatementa  were  oorroborated  by  the 
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affidavits  of  all  the  mngistratea  who  sat  on  the  bench 
on  that  day. 
■  M^DonogK,  Q.C.  (with  him  R.  Dowse)  in  support  of 
the  motion. — The  8th  section  of  the  Summary  Juris- 
diction Act,  14  &  15  Vict.  c.  92,  which  provides 
penalties  for  wilful  and  malicious  trespass,  contains  a 
proviso  exempting  from  its  operation  trespasses  com- 
mitted under  a  reasonable  supposition  of  lit!e.  There 
may  have  been  a  reasonable  belief  in  the  mind  of  the 
prosecutor  that  the  delivery  of  possession  to  the  bailiffs 
and  the  undertaking  which  was  entered  into  on  his 
part  in  Oct  1859,  did  not  constitute  a  valid  surrender 
of  the  premises,  as  he  has  stated  in  his  affidavit  that 
he  acted  under  the  belief,  grounded  on  the  statement 
of  the  bailiflfs,  that  a  decree  had  been  obCained  in  the 
civil  ejectment.  Again,  these  convictions  ought  to  be 
set  aside,  as  being  made  by  an  improperly  constituted 
tribunal.  It  is  admitted  that  both  John  Humphreys 
and  T.  W.  D.  Humphreys  sat  on  the  bench  during  the 
progress  of  the  case ;  and  the  affidavit  of  tho  pixMsecutor, 
OS  well  as  that  of  Alexander  Cummins  and  Robert 
M^Connell,  state  that  they  took  part  in  the  proceed- 
ings :  (^Reff.  y,  Juttkea  of  Surrey^  1  Jur.  N.S.  1138; 
Heg.  T.  Sir  Hugh  Mauey^  7  Ir.  C.  L.  211.)  It  is  not 
merely  necessary  that  justice  should  be  administered 
by  uninterested  tribunals,  but  that  the  appearance  pre- 
sented to  the  public  should  be  such  as  to  remove  from 
their  minds  every  suspicion  that  the  source  of  justice 
b  impure:  {Dimes \.  The  Grand  Junction  Canal  Com- 
pany^ 17  Jur.  73;  R$g,  v.  The  Justices  oj  Cork, 
2  Ir.  Jur.  N.S.  304.) 

Fitzgibbon,  SerjL  (with  him  Aruistrong,  Q-C.) 
showed  cause. — All  the  magistrates  who  sat  on  the 
bench  on  the  day  when  these  convictions  were  made 
have  sworn  affidavits.  In  each  of  these  affidavits  there 
is  a  distinct  and  positive  statement  that  neither  John 
Humphreys  nor  T.  W.  D.  Humphreys  took  any  part  in 
the  proceedings  ;  and  the  affidavits  of  Mr.  Humphreys 
and  his  son  further  state  that  at  the  commencement  of 
the  case  they  distinctly  and  audibly  expressed  theur 
intention  of  not  taking  any  part  in  the  proceedings. 
This  state  of  facts  distinguishes  this  case  from  Sir 
Hugh  Afassey's  case,  for  Crampton,  J.  there  grounded 
his  decision  on  the  fact,  that  although  it  appeared  by 
Sur  H.  Massey's  affidavit  that  he  publicly  and  in  the 
hearing  of  eveiy  one  in  the  court  stated  that  he  would 
take  no  part  in  the  proceeilings,  yet  notwithstanding 
that  statement  he  did  take  a  part,  and  a  very  important 
part,  by  remaining  with  the  rest  of  the  magistrates 
when  the  public  were  excluded,  and  the  magistrates 
proceeded  to  confer  on  the  case.  In  the  case  of  Beg. 
V.  The  Justices  of  Cork,  Mr.  French  not  only  made  no 
declaration  of  his  intention  not  to  interfere,  but  took 
part  in  the  proceedings.  And  the  case  of  Heg.  v.  The 
Justices  of  Surrey  was  also  decided  on  the  ground  of 
interference  by  the  interested  magistrate. 

Lefroy,  C.  J. — This  is  an  application  for  a  certiorari 
to  remove  into  this  court  five  convictions  which  have 
been  made  by  the  justices  of  tho  peace  for  the  county 
of  Tyrone.  Four  of  these  convictions  were  made  on 
the  complaint  of  the  Marquis  of  Aberconi,  and  the 
fifth  on  the  complaint  of  his  agent,  Mr.  John  Hum- 
phreys. The  objections  to  these  convictions  are 
brought  before  the  court  in  the  affidavit  of  the  prose- 
cutor, Mr.  George  Porter,  and  are  as  follows :— Firstly, 
that  the  court  of  petty  sessions  was  improperly  consti- 
tuted, inasmuch  as  the  Messrs.  Humphreys  took  part 
in  the  proceedings,  and  were  present  on  the  bench 
with  the  other  magistrates ;  secondly,  that  Mr.  Porter 
raised  an  objection  to  the  jurisdiction  of  the  magis- 
trates, on  the  ground  that  the  alleged  trespasses  were 
committed  by  him  under  an  impression  that  he  had  a 
bondjide  claim  of  title  to  the  lands  upon  which  they 
took  place ;  and  thirdly,  that  tho  evidence  in  the  court 
below  did  not  establish  that  the  acts  done  constituted 
a  wilfal  And  maljiHOQ^  trespass,  but  werv  -consisteiit 


with  his  defence,  that  they  occanred  in  the  conrw  of 
an  entry  made  by  him  npon  the  lands  with  a  view  of 
asserting  his  title.  The  first  objection  is  pointed  at 
the  constitution  of  the  court  below,  and  is  founded  on 
the  circumstance  that  the  Messrs.  Humphreys  during^ 
at  all  events,  part  of  the  proceedings,  sat  upon  the 
bench  which  is  tho  place  appropriated  to  tho  magis- 
trates. There  is  no  doubt  that  the  appearance  pie- 
sented  to  the  public  of  these  gentlemen  in  that  posi- 
tion would  afford  ground  for  the  snppomtion  that  they 
took  part  in  the  proceedings ;  and,  as  it  wuold  give 
these  gentlemen  an  opportunity  of  conferring  with  the 
rest  of  the  magistrates,  and  participating  in  the  discus- 
sion of  the  case,  it  would  be  prima  facie  objectionable, 
not  only  with  respect  to  the  fair  and  impartial  dedaon 
of  the  case,  but  also  because  in  the  eyes  of  the  public 
it  was  calculated  to  bring  suspicion  on  the  prooeecUngs. 
Now,  it  has  been  said  that  the  circnrostaooe  of  tiie 
Messrs.  Humphreys  sitting  on  the  bench  raises  ti  prima 
facie  presumption  that  they  partidpated  in  the  ded- 
sion  ;  bnt  there  is  a  maxim,  Stabiiur  prananptio  donee 
probeiur  in  contrarittm:  we  must  therefore  inquire 
whether  this  presumption  has  been  met  satisfactorily 
by  the  evidence  on  the  other  side.  Now,  we  have  not 
only  tho  denial  of  the  Messrs.  Humphreys  themsdves, 
but  also  the  statement  of  the  five  other  roagiatntcs 
who  sat  npon  the  bench  on  the  day  when  these  con- 
victions were  made,  and  who  were  confessedly  impar- 
tial, that  the  Messrs.  Humphreys  took  no  part  in  the 
proceedings ;  and  we  have  not  merely  a  general  denial, 
but  there  is  a  statement  in  tho  affidavit  of  Mr.  T.  W. 
D.  Humphreys,  that  when  the  magistrates  retired  into 
their  private  chamber  to  confer  on  thdr  decision,  the 
Messrs.  Humphreys  remained  in  the  court.  As  legaids 
the  impression  which  the  public  might  have  reodved, 
we  have  this  additional  evidence.  An  objeetioa  was 
taken  by  Mr.  Porter*s  attorney  to  these  two  gsntleoien 
remaining  on  tho  bench,  and  in  reply  to  his  objection 
the  chairman,  whose  impartiality  is  not  qaeatioiied, 
stated  that  it  was  usual  as  a  matter  of  ooortesy 
to  persons  in  a  respectable  position,  when  they  came 
into  court,  to  allow  them  to  occupy  tliat  portion  of  the 
court  where  the  Messrs.  Humphreys  tlten  sat.  These 
gentlemen  then  remained  on  the  bench,  and  it  is  stated 
that  Mr.  Porter's  solicitor  acquiesced  in  their  doing 
so,  and  of  that  acquiescence  there  has  been  no  denial 
But  there  is  one  additional  circum.«tanc6  so  far 
as  regards  the  view  which  the  public  might  take  of 
the  matter— namely,  that  these  gentlemen  both  an- 
nounced, before  the  proceedings  commenced,  that  they 
did  not  intend  to  take  any  part  in  the  proceedings  upon 
that  day.  In  this  statement  one  of  the  Messrs. 
Humphreys  inserts  the  word  **  audibly  ;**  that  word 
has  been  omitted  from  the  affidavit  of  the  other ;  but 
we  have  the  statement  of  the  petty  sessions  clerk  that 
both  the  Messrs.  Humphreys  made  that  announce- 
ment audibly.  Now,  when  we  compare  these  dream- 
stances  with  the  facts  which  existed  in  the  oases  that 
have  been  cited,  we  find  a  solid  and  substantial  differ- 
ence. In  French's  case,  2  Ir.  Jur.  N.S.  431,  the 
magistrate  was  admitted  to  a  share  in  the  proceedings 
with  respect  to  the  adjournment.  Mr.  French  voted 
on  that  question,  and  therefore  there  was  in  that  case 
the  fact  that  a  mngistrate  sat  on  the  bimch  and  ap- 
peared to  take  part  in  the  proceedings.  The  quertion 
in  that  case  respected  the  adjustment  of  rcntcharge 
in  lieu  of  tithe,  and  Mr.  French  was  a  parishioner,  aiid 
therefore  had  a  pecuniary  interest  in  the  adjudication  of 
the  question.  In  the  case  of  The  County  of  Clare 
Justices,  7  Ir.  G.  L.  211,  the  magistrate  whose  oon- 
duct  was  complained  of,  when  the  other  magistrstes 
retired  to  consider  the  case,  went  along  with  them,  and 
remained  in  their  chamber — and  therefore  in  that  care 
there  was  a  palpable  participation  in  the  proceedings. 
In  the  case  of  the  Surrey  justices,  the  magistrate  re- 
mained on  the  bench,  and  no  disdaimer  was  made  on. 
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part.      That  ma  sufiicient  to  impress  the  public 
with  the  eonrictioii  that  ho  did  wet ;  and  furthcFf  the 
JBstioes  did  not  retire  to  consider  their  decision,  and 
the  chairman  announced  their  decision  in  terms  genera] 
enough  to  embrace  him  •'  **  all  of  us  are  of  opinion/'  It 
oecms  to  me,  therefore,  that,  with  respect  to  the  illegal 
constitation  of  the  court,  there  is  no  foundation  for  the 
pneecntor's  objection,  and  I  do  not  feel  that  it  is  a 
wholesome  administration  of  the  control  which  this 
eooft  esarciaes  over  magistrates,  to  raise  imaginary 
objections,  which  are  calculated  to  bring  their  proceed- 
ings into  disrepute.     I  consider  that  justices  are  enti- 
tled to  the  greatest  consideration  at  our  hands,  for  they, 
without  remuneration,  disdurge  an  onerous  and  often 
£sapeeable  duty,  and  yet,  in  the  administration  of  that 
dnty,  are  excluded  from  the  protection  which  has  been 
exte^ed  to  the  paid  administrators  of  the  law.     We 
■re  now  asked  to  inflict  on  these  magistrates  all  the 
amsequenoea  that  may  arise  from  our  granting  this 
OKtioiL     It  may  bo  a  flaw  in  the  laws  regulating  the 
jurisdiction  of  the  justices  of  the  peace,  that  they  should 
be  exposed  to  consequences  to  which  they  are  liable 
for  erron  committed  in  the  discharge  of  their  duty — a 
doty  gratoitoos  on  tlieur  part — and  tliat  they  should 
not  have  the  same  exemption  from  liability  which  the 
paid  administrators  of  the  law  enjoy.    But,  at  the  same 
time,  the  court  will  not  countenance  the  slightest  de- 
partnrs  from  that  strict  impartiality  with  which  the  law 
ifaould  be  ever  adminifttered.     The  next  objection  to 
these  convictions  is,  that  the  jurisdiction  of  the  justices 
was  ousted,  by  reason  of  the  defendant  raismg  a  bona 
JUe  question  of  title.     I  could  not  but  obser\'e  the  ten- 
demns  with  which  the  counsel  who  opened  handled 
this  part  of  the  case,  as  if  it  would  not  bear  much  pres- 
sure. He  showed  his  judgment  in  not  making  this  the 
strength  of  his  position.     But,  considering  all  the  cir- 
enmstances,  it  is  clear  tliat  there  was  not  a  tcuUiUa  of 
evidence  that  a  hondJide  question  did  or  could  exist  as 
to  Porter*s  title  to  the  land.    It  was  a  tenancy  from 
year  to  year,  derived  from  his  mother,  who  transferred 
all  her  intenst  to  him,  but  continued  as  the  ostensible 
tenant;  the  receipts  for  rent  were  made  out  in  her 
name,  though  the  rent  was  paid  by  Porter  himself.    In 
the  month  of  October  1858,  two  years'  rent  being  due, 
Mrs.  Porter  went  to  the  agent  of  Lorl  Abercom,  and 
earnestly  entreated  him  to  accept  100/.  in  full  of  all 
demand  for  rent,  and  to  take  the  land  off  her  hands. 
The  possesaion  was  therefore,  actually  up,  and  an  un- 
dertaking entered  into  on  the  part  of  Porter  to  become 
eiretaker  on  tiie  lands ;  and  from  that  time  down  to 
the  period  when  these  trespasses  were  committed.  Lord 
Abercom  remained  in  possession  of  the  lands,  and  his 
agents  continued  to  manage  them.    It  was  argued 
thst  this  operated  as  an  estoppel,  and  concluded  Porter 
from  setting  up  a  question  of  title  to  the  lands ;  while, 
on  the  other  hand,  Porter  denied  that  his  signature  was 
properiy  obtained,  aud  insisted  that  the  widertaking 
was  entered  into  under  a  mistake.     In  this  defence, 
however,  he  was  defeated  in  the  civil  bill  ejectment  at 
•  the  quarter  sessions  held  at  Strabane  in  June  1859, 
and  the  decision  of  the  assistant  barrister  was  nfter- 
wirds  affinned  at  the  following  assizes.     There  was, 
then,  evidence  of  record  before  the  magistrates  to  show 
that  Porter*8  titie  was  invalid.     But  it  was  invalid  the 
moment  the  tenant  from  year  to  year  gave  up  posses- 
son.     On  looking  through  the  authorities  the  impres- 
sion left  on  my  mind  is,  that  the  circumstances  which 
have  taken  place  put  an  end  to  the  tenancy.    I  will 
only  refer  to  the  authority  of  Griinman  v.  LeyffCj  8  B. 
&  Cr.  324 ;  in  that  case,  Bayley,  J.  says,  **  a  parol 
licence  to  quit  will  not  of  itself  operate  as  a  surrender 
of  the  tenant's  interest    But  when  the  tenant  gives  up 
posaesnon,  in  pursuance  of  such  a  licence,  and  the  land- 
lord aooepts  it,  the  licence,  coupled  with  the  fact  of  the 
dunge  of  possession,  operates  as  a  surrender  by  act 
nd  operation  of  Uw,  and  the  la&dlord  cannot  recover 


any  rent  which  becomes  due  after  his  acceptance  of  the 
possession.*'  Fram  that  case  down  to  NickdU  v. 
Atkentone,  10  Q.  B.  944,  with  the  exception  of  one 
case — Lyofis  v.  Jieed^  13  M.  &  W.  306 — that  doc- 
trine has  obtained.  As  to  the  third  objection,  that  the 
alleged  trespasses  took  place  in  the  course  of  an  entry 
made  by  Porter  on  the  lands  for  the  purpose  of  assert- 
ing liis  title,  the  very  nature  of  the  acts  done  is  suffi- 
cient to  remove  any  such  presumption.  I  need  only 
allude  to  the  abominable  nature  of  one  of  the  acts  com- 
plained of,  an  act  wliich  the  magistrates  very  properly 
visited  with  seven  days*  imprisonment :  ex  ww  disce- 
omMM.  Whatever  other  ground  the  prosecutor  may 
have  had  for  resting  this  motion  upon,  ho  has  failed  in 
establishing  this  objection.  On  the  whole  case,  I  am 
of  opinion  that  this  motion  should  be  refused. 

O'Brien,  J. — During  the  course  of  the  argument  I 
had  some  duubts  as  to  the  validity  of  the  surrender  in 
point  of  law,  and  we  were  not  referred  to  the  autho- 
rities on  that  branch  of  the  case.  But,  on  the  autho- 
rity of  the  case  of  Dodd  v.  Arldow^  7  Scott's  N.  B. 
415,  it  appears  to  me  that  the  curumstancss  which 
liave  occurred  in  this  case  constitute  a  valid  surrender 
by  operation  of  law.  But  whatever  question  may  have 
existed  upon  that  point  was  set  at  rest  by  the  decision 
of  the  assistant  barrister,  affirmed,  as  it  was,  at  the 
subsequent  assizes.  It  would  have  been  much  better 
had  the  Messrs.  Humphreys  taken  their  seats  in  the 
body  of  the  court ;  but  I  do  not  concur  in  the  opinion 
that  this  is  a  ground  to  disentitie  them  to  costs. 

Hayks,  J. — I  am  of  the  same  opinion  as  the  other 
members  of  the  court  npou  this  case.  With  regard  to 
the  question  of  titie,  it  appears  that  the  prosecutor, 
Mr.  Porter,  in  the  year  1849,  became  entitled  under 
his  marriage  articles  to  the  entire  interest  in  the  lands, 
but  that  this  drcumstance  was  never  communicated  to 
the  landlord,  and  that  after  his  marriage  the  prosecutor 
allowed  his  mother  to  continue  as  the  ostensible  tenant ; 
and,  although  the  rent  was  paid  by  him,  and  ho  derived 
all  the  benefit  from  the  farm,  yet  the  receipts  were 
taken  out  in  his  mother's  name,  and  this  person  whom 
he  thus  put  forward  as  tenant  in  the  year  1859  surren- 
dered the  lands  and  put  the  landlord  into  possession. 
He  can  hardly  now  be  permitted  to  raise  a  question  of 
title,  after  having  stood  by  during  all  these  pruceedmgs 
and  signed  an  undertaking  on  his  own  part  to  act  as 
caretaker  on  the  lands.  But,  notwithstanding  this 
undertaking,  he  refuses  to  ^ve  up  possession  of  the 
house  upon  demand  made  by  the  landlord,  and  he  puts 
his  landlord  to  tho  trouble  of  an  ejectment.  A  civil  bill 
ejectment  is  brought,  and  a  decree  pronounced  against 
him  by  the  assistant  barrister,  and  this  decree  is 
affirmed  at  the  subsequent  assizes.  Yet,  after  all  this, 
this  gentleman  proceeds  to  commit  these  trespasses 
wliich  he  says  the  magistrates  had  no  right  to  adjudi- 
cate upon,  as  there  was  a  bond  fide  question  as  to  whether 
they  were  not  committed  under  a  fair  and  reasonable 
sup[X>sitiou  of  titie  on  his  part  If  we  loquired  any- 
thing else,  tho  very  nature  of  the  trespasses  would  be 
quite  sufficient  to  show  tliat  no  such  supposition  could 
have  existed.  A  man  would  be  insane  who  would 
commit  acts  of  such  a  nature  on  his  own  land.  As  to 
the  next  objection,  that  the  court  of  petty  sessions 
was  not  rightly  constituted,  the  question  is,  whether 
any  of  the  persons  who  constituted  the  court  were  m- 
terested  in  the  result.  I  cannot  come  to  the  conclu- 
sion that  these  two  gentlemen  formed  part  of  the  bench 
of  magistrates  upon  that  day.  I  am  always  moet 
anxious  to  protect  magistrates  in  cases  of  mistake— 
they  should  receive  the  greatest  considcratbn  from  qb  ; 
but  I  do  not  like  to  see  a  man  acting  as  Mr.  Hum- 
phreys, sen.  has  acted  in  this  case.  I  think  he  would 
have  acted  with  much  better  feeling  had  be  abstained' 
altogether  from  interfering  in  the  matter,  as  he  did  in 
the  first  instance  by  issuing  the  summonses.  These 
:8iunmo&8es  were  not  iasuod  until  Satorday,  sod  ^o 
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defendant  was  required  to  appear  on  the  following 
Monday  ;  this  waa  hardly  a  reasonable  tune  for  a  per- 
son to  prepare  for  his  defence,  more  espedally  in  a  case 
of  a  criminal  natare,  where  the  defendant  cannot  be 
examined  himself.  I  think,  under  these  circumstances, 
it  would  have  been  much  better  if  the  magistrates  had 
postponed  the  case;  and  I  think  the  Messrs.  Hum- 
phreys would  have  actjd  with  much  better  feeling  had 
they,  during  the  hearing  of  the  case,  retired  to  another 
part  of  the  court.  Upon  the  whole  case,  I  am  of 
opinion  tliai  the  certhrari  should  not  issue,  and  that 
these  ma^strates  should  not  have  costs. 

FiTZOERALD,  J.-'I  ooucur  iu  the  judgment  pro- 
nounced by  the  other  members  of  the  court ;  and  in 
an  ordinary  case  I  would  have  contented  myself  with 
a  mere  expression  of  my  concum-nce.  But  I  think  it 
right  that  each  member  of  the  court  should  express  his 
individual  opinion  in  a  case  like  the  present,  where  this 
court  has  not  only  to  see  that  the  law  is  administered 
impartially,  but  to  encourage  a  confidence  in  its  impar- 
tial administration.  I  entirely  concur  in  the  observations 
that  have  been  made,  that  the  greatest  consideration 
should  be  shown  to  magistrates,  but  I  cannot  express 
anything  but  condemnation  on  the  course  that  has 
been  pursued  in  this  case.  These  two  gentlemen  were 
the  real  plaintiffs;  the  summonses  were  issued  on 
Saturday,  the  30th  July,  for  the  following  Monday,  and 
we  cannot  take  into  consideration  the  intervening 
Sunday;  besides  the  undue  haste  with  which  the  matter 
was  thus  pressed  forward,  when  the  cose  came  on  to 
be  heard  these  two  gentlemen  took  their  seats  on  the 
bench.  I  was  prepared  to  pronounce  my  judgment  at 
the  conclusion  of  the  argument,  but  I  considered  it  my 
duty  to  read  over  the  affidavits,  in  order  to  discover  if 
there  had  been  any  interference  on  the  part  of  the 
Messrs.  Humphreys;  but  after  having  examined  the 
affidavits  with  care,  I  could  not  detect  the  slightest  in- 
terference by  them  during  the  progress  of  the  case. 
Assuming  that  to  be  so,  stUl  I  cimnot  help  saying  that 
it  is  a  most  objectionable  proceeding  for  a  party  in  a 
case  to  take  his  seat  on  the  bench  along  wiUi  the  ma- 
gistrates. How  would  it  be  possible  for  the  members 
of  this  court  to  communicate  freely  if  we  had  parties 
interested  in  the  case  sitting  beside  us,  while  it  was  at 
hearing  ?  Besides,  the  appearance  which  b  presented 
to  the  public,  of  the  prosecutor  sitting  on  the  bench, 
is  most  injurious.  It  would  be  well  for  gentlemen  in 
the  position  of  the  Mesav.  Humphreys,  if  they  were  to 
remember  the  words  of  Grampton,  J.,  in  the  case  of 
Heg.  V.  MoMtejf,  "  But  the  admisuon  of  Sir  Hugh 
Massey  that  he  was  interested,  and  his  continuing  to 
at  w^ith  the  other  magistrates,  and  the  important 
declaration  of  the  bench,  at  the  calling  on  of  the  case, 
are  what  this  court  cannot  give  its  sanction  to.^  With 
regard  to  the  qnesUon  of  title,  I  agree  that  the  real 
question  is,  whether  Mr.  Porter  acted  under  a  fair  and 
reasonable  supposition  of  right,  an  d  whether  that  ap- 
peared to  the  magistrates  below;  for  although  the 
party  may  have  had  no  right  to  the  lands,  it  might  be 
that  he  acted  under  a  fair  and  reasonable  supposition 
that  he  hacL  But  it  is  clear  from  the  afiidavits  that  ho 
could  have  acted  under  no  such  supposition,  and  the 
nature  of  the  acts  was  such  as  to  show  that  they  were 
the  acts  of  a  wilful  trespasser,  and  not  those  of  a 
person  going  upon  liis  own  ground. 

June  8  and  9. 
(Before  the  Full  Court.) 
Rbo.  v.  Butler,  (a) 
Stmmaiy  Juritdietum  Ad,  14  if  15  Vict,  c,  93,  s.  13, 
Ir,^JurudicHoH  of  a  moffiUrats —  What  documents 
may  be  removed  6y  a  wrii  of  certiorari, 
A   magiitrate  not  sUtlng  in  petty  teenom  issued  a 
wtrrant  (vki^  purported  to  be  issued  under  the 
Summary  JuristUction  Act\  committing  P,  L.  to 
gaol,  "tiU  the  next  pettg  eessioiu  dag^  or  to  JInd 


bail  to  appear  at  saitl  petty  sessions.*^  The  warriMt 
recited  that  P,  I^  had  disobeyed  a  summ4fns  to  ap' 
pear  at  the  then  tost  petty  sessions  day,  and  give 
evidence  ^^t»  a  case  against  two  jnAlioans.'"  No 
case  against  two  publicans  iC€U  pending  in  oiiurt 
at  the  date  of  the  service  of  the  summons,  or  of  the 
issuing  of  the  toarrant : 
Held,  that  the  warrant  could  not  be  removed  by  writ 
of  certioroi'i. 

On  tiie  5th  May  1860  the  court  issued  a  peremptofy 
writ  of  habeas  corpus  cum  causa  ad  subjiciendum,  di- 
rected to  the  high  sheriff  of  the  county  Fermanagh, 
and  to  the  governor  of  the  gaol  of  EnnLikillen,  com- 
manding them  to  bring  up  on  8th  2Iay  the  body  of  the 
prisoner,  Patrick  Leonard,  by  whatever  name  or  addi- 
tion he  may  be  called.     The  writ  issued  on  the  affi- 
davit of  the  pruwner,  who  stated  that  on  27th  April 
1860  he  was  ser\'ed  with  a  copy  of  a  summons  to 
appear  at  the  petty  sessions  of  £.,  on  the  30th  April, 
as  a  witness  in  the  cause  therein  mentioned ;  tliat  he 
ascertained  that  no  cause  was  pending  or  summons 
issued  against  the  defendants,  and  therefore,  believing 
his  attendance  unnecessary,  proceeded  to  his  daily  work, 
and  while  so  engaged  was  required  by  a  police  con- 
stable to  accompany  him  to  the  police  barrack ;  that 
ho  went  tliither,  and  was  brought  before  the  sub-in- 
spector, who  I'equired  him  to  make  an  infonoaUon  as 
to  his  knowledge  of  the  offence  stated  in  the  summons 
served  on  him ;  that  deponent  said  he  would  not  be- 
come an  infonner,  but  would  give  eridenco  if  duly 
summoned,  and  that  he  had  already  told  the  truth  be- 
fore the  coroner*s  jury,  in   the  presence  of  the  sub- 
inspector;  and  deponent  believes   that  on  the  same 
day,  the  sub-inspector  applied  to  H.  K.,  a  justice  of 
the  peace  who  was  then  presiding  at  petty  sessions, 
for  a  waiTnnt  to  arrest  deponent  fur  not  attending  as 
a  witness  in  the  alleged  complaint ;  that  H.  £.  refused 
to  grant  the  warrant,  because  no  summons  had  issued 
or  complaint  laid  against  the  defendants  named  in  the 
summons  sei'ved  on  the  deponent ;  that  deponent  would 
have  attended  on  30tb  April  to  give  evidence,  had  any 
cause    been  pending  in  court ;  that  on  the  3rd  May 
deponent  was  arrested  by  two  constables,  who  con- 
veyed him  to  the  oonstibulary  barrack,   and,   after 
about  two  hours,  brought  him  before  A.  S.  Butler,  resi^ 
dent  magistrate,  who  committed  him  to  gaol  under  a 
warrant  signed  by  A.  S.  B.,  which  warrant  deponent 
believes  was  illegally  obtained  agunst  him ;  and  that 
both  warrant  and  summons  are  irregular  and  deficient 
in  form  and  substance,  for  not  o->ntaining  a  statement 
of  the  title,  profession,  trade,  or  residence  of  the  de- 
fendant, as  required  by  stat.  14  &  1 5  Vict.  c.  93.  De- 
ponent caused  an  application  for  his  discharge  to  be 
made  to  A.  S.  B.,  who  said  he  would  not  have  inter- 
fcre<l  had  ho  known  that  the  matter  had  been  entered 
on  at  petty  sessions,  but,  as  he  had  comnuttcd  the  de- 
ponent, would  now  admit  him  to  bail ;  that  deponent 
is  still  detained  in  prison  under  said  warrant,  and  be- 
lievps  that  neither  of  the  persons  as  to  whose  offences 
ho  was  summoned  to  give  evidence  has  been  summoned 
to  answer  said  complaint,  and  that  he  had  no  intention 
of  leaving  the  country,  or  evading  service  of  tho  sum- 
mons OS  a  witness.     On  the  8th  May  the  governor  of 
the  gaol  returned,  that  he  had  iu  court  the  body  which 
on  3rd  May  18G0  had  been  dclivcted  into  his  custody 
under  the  following  warrant : — ^*  Petty  Sessions  Act 
(Ireland)  18.il   (14  &  15  Vict.  c.  93).     Form  E.  B. 
Warrant  to  commit  or  detain  for  trial.     Wm.  Fletcher, 
constable,  complainant;   Patrick  Leonard,   defendant. 
Petty  sessions  district  of  Plnniskillen,  county  of  Fer- 
managh.    Whereas  a  complaint  was  made  on  the  3rd 
May  I860,  on  the  oath  of  John  Meehan,  sub-constable , 
that  on  the  27th  April   1860  lie  sen'eJ  a  copy  of  a 
summons  on  defendant  at,  &c.,  to  appear  as  a  witness 
in  a  case  against  two  publicans  in  £.,  fir  selling  spirits 
or  other  draok  at  prohibited  hours,  and  said  P.  ll  did 
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aot  appear  when  called  upon,  and  having  been  ordered 
n  to  do  m  aaid  Bnminons  on  30th  April  1860,  and 
harii^  been  arrested  under  a  vamint  and  ordered  to 
pn  bail — ^Thia  h  to  oommand  you  to  whom  this  is 
addressed  to  lodge  the  said  P.  L.  of  E.,  in  the  gaol  of 
£^  in  the  ooonty  of  F.,  there  to  be  imprisoned  by  tlie 
keeker  of  aaid  gaol,  as  follows :  to  Monday,  the  next 
petty  sessions  at  £.,  yis.,  7th  May  1660,  or  to  find 
bsll  to  appear  at  said  petty  sessions ;  and  for  this,  &c. 
— Signed,  A.  Butleb,  R.M.,  Justice  of  said  county. 
3rd  May  1860.  To,"  &c  And  I  do  further  humbly 
certify  that  said  P.  L.  is  not  in  my  custody  for  any 
caase  other  than  by  virtue  of  said  warrant,  on  which 
is  indonad  the  words,  &c  *'Bule  of  Bail—Petty 
Sesaioas  ^strict,  &c.  Whereas,  on  3rd  May  1860, 
p.  L.  was  committed  to  the  gaol  of  E.,  charged  with 
(fiaobeying  a  magistrate's  summons,  I  hereby  consent 
to  said  P.  L.  being  bailed  by  recognisance,"  &c.  So 
asBwers  James  Jeffera,  governor  of  E.  gaol.  Upon 
bearing  this  return  read,  the  court  (X^efroy,  O.J.,  and 
Fitigenld,  J.,  being  absent,)  discharged  P.  ll,  as 
the  term  specified  in  the  wan'ant  for  his  continc- 
nwat  had  expired — whereupon,  on  motion  of  R. 
Dowse,  of  counsel  for  P.  L.,  the  court  was  pleased  to 
grant  a  conditional  order  for  a  writ  of  certiorari^ 
directed  to  A.  S.  B.,  to  the  derk  of  said  petty  sessions 
^strict,  and  to  the  governor  of  the  gaol  of  £.,  to  re- 
move into  this  court  a  certain  warrant  of  commitment, 
and  all  other  warrants,  convictions  and  informations, 
together  with  all  things  touching  the  same,  made 
Ulne  A.  S.  B.  against  P.  L.,  whereby  P.  L.  was  com- 
nilted,  &&,  with  a  view  that  they  may  be  quashed,  on 
the  grounds  that  they  are  null  and  void  on  the  face  of 
them  ;  that  the  aaid  justice  acted  witliout  jurisdiction, 
and  in  esoesa  of  jurisdiction,  in  so  committing  P.  L., 
ankas  cause  shown,  &c  The  affidavit  of  A.  S.  B., 
filed  as  cause,  stated  that  on  the  3rd  May  1860  he 
was  swoni  in  as  resident  magbtrate,  on  which  day  sub- 
ooo8tablfr>F.  M.  swore  before  deponent  this  information : 
— "Constable  William  Fletcher  complainant;  Patrick 
Leonard,  defendant.  Petty  sessions,  &c  The  infor- 
mation of,  &a,  who  saith  that  on  27th  April  1860  1 
served  a  copy  of  a  summons  on  P.  L.  at,  &c,  to  appear 
as  a  witness  in  the  case  against  two  publicans  in  E.,  for 
KQffig  spirita  or  other  drink  at  prohibited  hours,  and 
P.  L.  did  not  i^pear,  &c  Signed,  John  ^leehan,  s.c. 
And  the  said  informant  binds  himself,  &c.  Taken 
before  me  this  3rd  day  of  May,  at  Enniskillen.— A.  S. 
BuTLBB."  That  deponent  then  issued  a  warrant  under 
irineh  P.  L.  was  committted ;  that  previous  to  issuing 
and  wanrant  he  required  P.  L.  to  give  bail  for  his  ap- 
pearance, at  next  petty  sessions  day,  at  £.,  and  think- 
bg  that  P.  L.  might  find  a  difficulty  in  getting  bail, 
offered  to  discharge  him  on  his  own  recognisance  to 
appear  on  said  day ;  that  P.  L.  refused,  and  was  there- 
npon  committed  till  7th  May,  to  insure  his  appearance; 
that  deponent  was  entirely  ignorant  that  any  applica- 
tion had  been  made  to  any  other  ma^trate  for  a  war- 
nmt  sgainst  P.  L.,  and  relied  altogether  on  said  infor- 
mation of  J.  M. ;  that  deponent  was  then  informed 
that  the  ofience  with  which  the  publicans  were  charged 
waa  that  of  selling  spirits  before  six  a.m.  on  Sunday, 
S2nd  April  last,  to  a  person  named  M.  M.,  who  was 
then  m  a  state  of  intoxication,  and  who  died  on  the 
aetne  day,  of  the  effects  thereof,  as  was  found  by  the 
verdict  of  a  coroner's  jury ;  and  deponent  was  then 
further  informed  that  P.  L.  was  the  companion  of  M. 
U*,  and  drinking  with  him  on  that  occasion,  and  hud 
given  evidence  to  that  effect  on  the  inquest ;  and  de- 
ponent was  anxious  to  procure,  by  all  legal  means,  the 
eridenoe  necessary  to  the  prosecution  of  said  offence ; 
that  on  7th  May,  when  P.  L.  was  brought  before  the 
petty  seasiona,  deponent  ordered  him  to  be  discharged, 
and  caused  a  written  order  for  his  discharge  to  be  de- 
livered to  the  governor  of  the  gaol ;  and  deponent  says, 
that  in  ^mtingsaid  wanut  he  acted,  as  he  believed, 


in  the  discharge  of  his  duty,  and  witliont  any  other 
motive  whatever,  and  submits,  that  therefore  the  con- 
ditional order  should  be  discharged. 

J,  P.  Hamilton  (with  him  F.  Uacdonougk,  Q.  C.) 
now  showed  cause. — The  question  is,  whether  a  oer^ 
tiorari  lies  to  remove  a  justice's  warrant  of  commit- 
ment. The  court  has  no  jurisdiction  to  issue  a  writ 
of  certiorari  to  quash  a  warrant  of  commitment,  when 
the  magistrate  who  issued  that  warrant  has  not  done 
any  judicial  act  Such  a  warrant  is  returnable  by  a 
writ  of  habeas  corptu  cum  eatua,  but  a  writ  of  certio* 
ran  lies  only  in  a  case  in  which  the  document  partakes 
at  least  of  the  nature  of  a  conviction.  The  remedy  of 
the  party  aggrieved  is  by  action,  and  this  was  a  mere 
ministerial  act  on  the  part  of  the  justice:  {Rex  y. 
Lediardf  Say.  6 ;  Rex  v.  Uoifdf  Caldecott  Bep.  309  ; 
Reff.  V.  Churchipardens  of  Matfield  Peverel,  14  Q.  B. 
298 ;  £x  parte  Taunton^  1  DowL  P.  Gas.  54 ;  Re 
Allison^  10  Ex.  661.)  Thb  warrant  was  plainly  a 
mere  ministerial  act,  for  on  its  face  it  appears  to  have 
been  issued  not  by  way  of  conviction,  but  was  a  minis- 
terial act  done  out  of  petty  sessions,  in  order  to  further 
the  perfoimance  of  a  judicial  act  at  some  future 
period.  The  Summary  Jurisdiction  Act  (14  &  15  Vict 
c  93,  8.  13,  par.  2)  gives  to  a  justice  power  to  arrest  a 
person  by  warrant,  and  thus  bring  him  up  as  a  witness, 
if  he  disobeys  a  summons ;  and  the  fifth  paragraph  of 
that  section  empowers  a  jnstice  to  conunit  a  witness 
who  refuses  to  give  evidence ;  but  nowhere  does  the 
Act  enable  the  justice  to  imprison  a  man  for  a  week, 
to  make  sure  that  he  will  be  forthcoming  to  give  evi- 
dence when  required.  This  act  was  an  ilkgal  act,  and 
the  warrant  cannot  be  removed  by  certiorari  This 
warrant  was  issued  when  the  magistrate  waa  not  sitting 
in  petty  sessions,  and  also  when  there  was  no  s*ich 
cause  pending  in  the  court ;  but  no  warrant,  under 
sect.  13,  can  be  iasued,  except  by  a  court  of  summary 
jorisdiction.  The  warrant  was  therefore  wholly  illegal, 
and  does  not  stand  in  the  prosecutor's  way  if  lie  desires 
to  bring  an  action  against  the  magistrate.  If,  then, 
the  com't  refuses  to  grant  a  writ  of  c&'tiorarif  the  pro- 
secutor will  not  be  left  without  remedy,  for  the  proviso 
in  the  Justices'  Protection  Act,  Ir.  (12  Vict  c.  16, 
s.  2),  does  not  apply  to  this  particular  case,  as  this 
warrant  was  not  a  legal  warrant,  and  therefore  need 
not  bo  qnaslied  in  this  court,  before  action  brought, 
not  being  such  a  warrant  as  is  contemplated  in  the 
Act;  and  further,  because  even  if  it  was  such  a 
warrant,  yet  it  has  not  been  followed  by  a  conviction  or 
order. 

R,  DotosCf  in  support  of  the  conditional  order. — 
Tliis  document  may  be  brought  up  by  a  writ  of  eertio' 
rari.  The  prosecutor  did  obtam  a  writ  of  kabeaa 
corpuM  cum  cautd,  but  the  matter  could  not  be  debated 
in  that  proceeding,  because  when  the  body  was  brought 
into  court  it  appeared  from  the  return  tliat  the  term  of 
imprisonment  had  expired,  and  the  party  was  at  once 
discluirged.  This  document  is  such  an  order  or  con- 
viction as  requires  to  be  quashed  before  an  action  can 
be  bcoDght  A  warrant  standing  alone,  generally 
speaking,  seems  not  to  be  capable  of  being  quashed,  if 
it  be  not  sustainable  in  law.  But  that  occurs  only  in 
the  case  where  the  justice  acts  merely  ministerially, 
and  is  left  absolutely  without  discretion  in  the  matter 
of  issuing  the  warrant  Moreover,  the  information 
upon  which  the  magistrate  isued  this  warrant  was 
made  in  a  cause  different  from  that  in  which  my  client 
was  summoned  to  give  evidence.  That  appears  in  the 
very  title  of  the  information  itself,  which  is  further 
defective  for  the  want  of  an  allegation  that  my  client 
could  give  material  evidence.  But  even  though  the 
information  did  contain  that  allegation,  yet  the  war- 
rant is  bad,  as  the  statute  only  empowers  the  justice 
to  have  the  party  arrested  and  brought  before  him, 
but  not  to  imprison  the  party.  Ko  cause  such  as  that 
mentioQed  in  tho  titlo  was  in  exiBteace  at  the  timo 
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when  the  warrant  issued.  Tl]e  other  side  ccmtend  that 
this  warrant  was  a  nullity,  at  all  events,  and,  there- 
fore, not  a  sabject  to  which  the  law  of  certiorari 
applies ;  hat  a  document,  even  though  it  be  a  nullity, 
may  be  removed  by  a  writ  of  oerihrari :  {Hayhcik  v. 
Sparke,  1  EIL  &  BI.  471.)  In  that  case  the  court 
assumed  that  the  document  was  removable  by  certiorari, 
although  there  had  not  been  any  conviction.  The 
warrant  merely  authorised  the  governor  of  the  gaol  to 
keep  the  party  in  prison.  They  contend,  however, 
that  this  warrant  is  so  bad  that  it  cannot  be  treated 
even  as  a  nullity ;  but  the  authorities  prove  that  that 
circumstance  does  not  make  the  document  less  ex- 
aminable by  certiorari^  if  the  act  was  a  judicial  act : 
(Reff.  V.  Aberdare  Canal  Company^  14  Q.  B.  854 ; 
Reg,  V.  Arhcright,  12  Q.  B.  960 ;  Reg,  v.  Coles,  8 
Q.  B.  75?  Grady  v.  Hunt,  8  Ir.  Jur.  10;  Reg,  v. 
Jwtioet  of  the  West  Riding  of  Yorkshire,  7  Ad.  &  El. 
583.)  This,  then,  was  not  a  mere  ministerial  act,  but 
was  a  judicial  act ;  it  cannot  possibly  be  a  ministerial 
act^  for  such  an  act  must  be  one  done  in  obedience  to 
the  law,  which  leaves  no  discretion  in  the  magistrate 
in  that  matter.  Where  is  the  common  law  or  the 
statute  that  authorises  or  commands  the  issuing  of  this 
warrant?  There  is  another  ground  on  which  this 
conditional  order  must  be  made  absolute.  The  form  of 
the  order  is,  "  to  remove  into  this  court  a  certain  war- 
rant of  commitment,  and  all  other  warrants,  convic- 
tions, and  informations,"  &c.  Now,  Mr.  Butler  does 
not  swear  that  this  warrant  is  the  only  document  in 
the  case. 

F,  Maedonougk,  Q.C.  in  reply. — This  act  of  the 
magistrate  was  not  a  judicial  act  A  judicial  act  must 
be  done  in  the  exerciso  of  some  jurisdiction.  But  the 
magistrate  issued  this  warrant  not  in  the  exerdse  of  his 
Jurisdiction,  but  in  excess  of  it.  It  is  true  that  the 
wamnt  recites:  ^  Whereas  a  complaint  was  made  on 
the  3rd  May  1860,  on  the  oath  of  John  Meehan,  sub- 
constable,  that  on  the  27th  April  1860  he  served  a 
copy  of  a'  summons  on  the  defendant,  &&,  to  appear 
as  a  witness  in  a  case  against  two  publicans,  &c.** — and 
that  no  such  case  was  then  in  existence,  as  now  appears. 
That  redtal  is  therefore  a  misrecital,  which  cannot, 
however,  alter  the  nature  of  things,  and  does  not 
create  a  case  against  the  magistrate  himself,  so  as  to 
bring  him  within  the  13th  section.  In  Ilaylock  v. 
i^parhs  the  warrant  purported  to  be  a  judidal  act,  and 
the  court,  in  delivering  judgment,  assumed  that  it 
was  so. 

Tlie  Court  stopped  him,  and  allowed  the  canse 
shown* 


EXOHSaXTEB   CHAMBER. 

Reported  by  Jonx  Tnoui'my,  Esq.,  Darrister-at-Law. 

ERROttS  FROM  THE  QUEEN*S  BENCH. 

Tvesday,  June  14. 
(Before  Williams,  J.,  Martin,  B.,  Willes,  J., 
CuANifELL,  B.  and  Btles,  J.) 
Ho^VBLL  ff.  Tub  Losdon  Dock  Company. 
Appeal  from    the   Q.  B, — Jurisdiction — Action .  to 
recover  rates-^Consent  qf  parties  that  Q.  B,  shoftld 
deal  with  special  case  as  if  stated  by  quarter  ses- 
sions^C,  L.  A  A,  1854,  s,  42. 
After  an  action  had  been  commenced  by  the  clerk  to 
parish  trustees  to  recover  the  amount  of  a  rate,  ii 
was  agreed  by  consent  that  a  case  should  be  stated 
fbr  the  opwUon  of  the  Court  of  Q.  B.  to  be  dealt 
with  by  the  court  as  if  granted  by  the  quarter  sessions 
on  €M  iq>peal  against  Ae  rate.     The  Cottrt  of  Q.  B, 
having  heard  the  case  argued,  decided  that  the  defen- 
dants were  entitled  to  be  relieved  from  the  rate  in 
'*-  respect  to  certain  matters.      Thereupon  the  plaintij 
•  brought  error  in  pursuance  of  the  C.  L.P,  A.  1854, 
c.  42 : 
HeH  that  the  parties  were  bound  by  the  agreemaU 


that  the  Court  of  Q,B.  was  to  deal  with  thecaseasif 
granted  by  the  quarter  sessions,  and  that,  as  there 
could  not  be  a  review  of  the  judgment  of  the  Q.  B, 
w  such  a  case,  this  court  had  no  Jurisdiction  ut  the 
present  instance. 

This  was  an  action  of  debt  brought  by  the  pUuntiiF 
as  clerk  to  the  vestry  of  St.  GeorgeVin-tiie-East^  and 
to  the  trustees  for  putting  into  execution  the  Act  of 
46  Geo.  3,  c.  IxxviL,  to  recover  3063^  Is.  Bd.,  being 
the  amount  of  a  rate  made  on  the  property  of  the 
defendants  on  the  20th  Feb.  1856. 

It  was  agreed  by  consent  that  a  case  should  he  stated 
for  the  opinion  of  the  court-,  to  be  dealt  with  bj  the 
court  as  if  granted  by  the  quarter  sessions  on  an  appeal 
against  the  rate. 

CASE. 

By  the  13th  section  of  tbe  above  Act  (local,  peiBonal 
and  public),  intituled  ''An  Act  for  more  effectually  main- 
taining, regulating  and  employing  the  poor  within  tbe 
parish  of  St  George,  in  the  county  of  Middlesex,  and 
for  cleansing  and  lighting  the  squares,  streets  and  other 
open  passages  and  places,  and  for  keeping  and  regulat- 
ing a  nightly  watch  within  such  parts  of  the  said 
parish  as  are  not  within  the  liberty  of  the  Tower  of 
London,"  certmn  trustees  to  be  annually  appointed  under 
the  Act  were  directed  to  settle  and  ascertain  tbe  respec- 
tive sums  of  money  necessaiy  to  be  rabed  for  the  pur- 
pose of  the  Act. 

By  sect.  14,  the  rector,  churchwardens,  and  ovci^ 
seers  of  the  poor,  and  trustees  are  to  make  and  sign 
two  distinct  rates  or  assessments,  one  of  which  rates 
shall  bo  laid  npon  all  persons  who  shall  inhabit^  hold, 
or  occupy  any  land,  Iionse,  shop,  warehouse,  or  other 
building,  tenement,  or  hereditament  within  the  said 
parish,  for  the  relief  of  the  poor ;  and  the  other  upon  all 
persons  who  shall  inhabit,  hold,  or  occupy  any  land, 
house,  shop,  warehouse,  or  other  building,  tenement,  or 
hereditament  other  than  and  except  any  docks  or  ware- 
houses, which  are  or  may  be  considered  exempt  from 
such  rates,  or  some  part  thereof,  for  a  limited  time 
under  any  Acts  relating  to  the  London  Docks  within 
sucii  part  of  the  parish  as  is  not  within  the  liberty 
of  the  Tower  of  London  for  cleansing,  lighting,  and 
watching. 

Under  this  statute  the  poor-rates  have  been  made  to 
the  present  time,  and  the  London  Dock  Company  have 
been  rated  thereto  in  respect  of  the  same  property, 
and  on  the  same  rateable  value  as  in  the  rate  now  in 
dispute. 

By  the  local  and  personal  Acts,  17  Geo.  3,  c.  xxii. 
and  22  Geo.  3,  c.  Ixxxvl  pnn*isions  were  made  for 
paving  parts  of  the  scud  parisli  and  dividing  the  same 
into  districts  for  that  purpose,  and  powers  were  given 
to  the  commissioners  appointed  under  the  said  Acts  to 
make  rates  for  defraying  the  expenses  of  paving  and 
repairing,  &c,  upon  all  persons  occupying  premises 
within  the  streets,  lanes  and  places  respectively  which 
were  paved  by  such  commissioners  respectively  for,  ad- 
joining to,  or  opening  into  the  same. 

The  powers  of  such  commissioners  were  altered  and 
extended  by  statute  5/  Geo.  3,  c  29,  intituled  "An 
Act  for  better  paving,  improving  and  regulating  the 
streets  of  the  metropolis,  and  removmg  and  preventing 
nuisances  and  obstructions  therein.'^ 

By  sect.  24  of  tliat  Act  all  paving  rates  arc  to  be 
laid  npon  the  persons  who  inhabit,  hold,  occnpy,  and 
are  in  possession  of,  or  enjoy  any  messuages,  tenements, 
lands,  grounds,  coach-houses,  stables,  cellars,  vaults, 
houses,  shops  and  warehouses,  or  other  buildings  or 
hereditiiments  situate  or  being  within  any  of  the  streets 
or  places  within  the  said  parochial  or  other  districts. 

The  London  Docks  are  situate  partly  in  the  said 
parish  of  St.  George,  in  the  county  of  Middlesex,  and 
partly  in  the  parishes  of  W^apping  and  Shadwell,  the 
greater  part  being  in  the  pariah  of  St.  .George. 
,    That  portion  of  the  docks  which  is  sitnate  within 
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tbfl  parish  of  St.  George  was,  for  the  pnrpose  of  paringf 
eocopitsed  in  two  separate  d'utricts,  and  under  the  ju- 
riadicCion  of  separate  commissioners  appointed  under 
the  said  stntutes  1 7  Goo.  8,  c  xxii.  and  22  Geo.  3,  c. 
faoxri  riz.,  the  St  George  and  Wapping  Pavement 
Coomds^oners. 

For  that  portion  of  their  property  which  was  in- 
dflded  m  the  St  George's  pavbg  distriot,  the  London, 
Dock  Ckwipany  was,  previously  to  and  at  the  time  of 
tkcpaasing  of  the  Me^polis  Local  Management  Act, 
nted  in  point  of  fact  at  the  snm  of  17,00(M.,  being  the 
endinated  annual  value  of  their  property  immediately 
absUtDg  on  the  streets,  lanes,  and  passages  so  paved  by 
the  St  Geocge  s  Pavement  Commissioners,  but  it  b  not 
admitted  by  the  plaintiff  that  such  mode  or  amount  of 
ntisg  was  right  in  point  of  law. 

Viy  were  also  rated  for  other  portions  of  then: 
docks  and  pronises  within  the  said  parish  of  St 
(rtocge,  for  paving  purposes,  by  the  Wapping  commis- 
Hooen,  having  jurisdiction  in  the  streets  and  phices 
opoQ  which  such  docks  and  property  abutted,  but  to  a 
mocfa  less  amount  in  the  whole  than  the  rateable  value 
of  the  same  property  as  assessed  to  the  poor- rates,  but 
His  not  admitted  by  the  plaintiff  that  such  mode  or 
moiiBt  of  rating  was  right  in  point  of  law. 

By  the  Metropolitan  Local  Management  Act,  18  & 
19  Vict  e.  120,  s.  90,  all  the  duties  and  powers  of 
ay  ooDunissionerB  in  relation  to  paving  in  the  parish, 
are  tfaasfared  to  the  vestry  of  tliat  parish. 

Sect  158  of  that  Act  requires  the  vestry,  from  time 
to  time,  to  order  the  overseers  to  levy  the  sums  which 
the  vertry  may  reqmre  for  defraying  the  expenses  of 
exccaUng  the  Act 

Sect  159  enacts  that  where  it  appears  to  any  vestry 
that  all  or  any  part  of  the  expenses,  for  defraying 
which  any  sum  is  by  such  vestry  ordered  to  be  levied 
as  afecesaid,  is  incurred  for  the  special  benefit  of  any 
puticular  part  of  the  parish  or  otherwise,  has  not 
bean  incorred  for  the  equal  benefit  of  the  whole  of 
their  parish,  such  vestry  may  by  any  such  order 
(Srect  the  sums  necessary  for  defraying  such  expenses, 
or  aoy  part  thereof,  to  be  levied  in  such  part,  or  ex- 
enpt  any  part  of  such  pariah  from  the  levy,  or  require 
a  leas  rate  to  be  levied  thereon,  as  the  circumstances  of 
the  case  may  require. 

By  sect  92  expenses  of  paving  are  to  be  deemed  ex- 
penses mcnrred  in  the  execution  of  the  Act. 

By  sect  161  the  general  rates  under  that  Act 
(which  ifidnde  tho  expenses  of  pacing)  are  levied  on 
the  persona,  and  in-respect  of  the  property  by  law  rate- 
able to  the  relief  of  the  poor,  upon  the  net  annual  value 
to  be  ascertained  by  the  rate  for  the  time  being  for  the 
relief  of  the  poor. 

By  sect  247  all  Acts  in  force  in  any  parish  are  re- 
pealed 60  far  as  they  are  inconsistent  with  the  pro- 
risions  of  this  Act 

The  vestry  of  the  parish  of  St  George,  duly  elected 
jnidHr  the  Metropolis  I..ocal  ^lanagement  Act,  pro- 
weded  m  pursuance  thereof  to  make,  and  duly  made, 
an  Older  upon  the  trustees  for  putting  into  execution 
the  aaid  sUtute  46  Geo.  3,  c.  Ixxvii.,  hereinafter  called 
toBtees  of  the  said  parish  (being  the  officers  charged 
with  making  and  levying  the  rates  for  tho  relief  of  the 
poor),  to  levy  and  raise  a  sum  of  6000f  for  the  pur- 
pose of  defraying  the  general  expenses  of  the  cxecu- 
tiott  of  the  asad  Act  (exclusive  of  expenses  relating  to 
the  CQostruotion  of  sewers,  &c.),  and  which  order  is  as 
foUows:— 

"To  the  rector,  churchwardens,  and  overseers,  and 
trasteesof  the  parish  of  St  George-in-the-East,  in  the 
ownty  of  Middlesex, — You  are  hereby  required  to  levy 
in  the  above-mentionod  parish,  and  to  pay  over  to 
C  B.  S.,  Ksq.,  the  treasurer  of  this  vestiy,  on  or  before 
the  30th  Jniw  next,  the  sum  of  60002.,  for  defraying 
the  expoises  of  tho  execution  of  the  Metropolis  Local 
^haa^inent  Act,  excliistvo  of  the  expends  of  con- 
lllkQ,  Caa.] 


structing,  altering,  maintaining  and  deanaing  the 
sewers,  or  otherwise  connected  witli  sewerage.  Sealed 
with  the  conmion  seal  of  the  vestry  of  the  parish  of  St. 
George-in-the-East,  this  17t]i  day  of  January  1856. 

"  W.  L.  H.  Clkhk.  (us.)  " 

The  above  order  haviug  been  duly  issued  and  served 
upon  the  trustees  of  the  said  parish,  they  in  pursuance 
of  such  order,  on  the  20th  Feb.  1856,  made  a  rate  of 
lOdL  in  the  pound  upon  the  persons  and  property  rate* 
able  to  the  rolief  of  the  poor,  which  rate  was  duly 
allowed  and  signed  by  one  of  the  police  msgistrates  ojf 
the  metropolis,  and  published  as  by  law  required,  and 
to  which  rate  the  company  wero  assessed  in  respect  of 
warehouses,  wharfs,  docks,  and  quays  within  the  walls 
of  the  London  Docks,  and  also  upon  other  warehouses, 
a  jetty,  and  excise  and  custom  offices,  ^tnate  in 
different  psrts  of  the  premises  of  the  London  Dock 
Company,  the  rateable  value  of  the  whole  being  73,514/., 
such  sum  being  made  up  of  seven  separate  assessments 
on  different  parts  of  the  property. 

The  said  company  wero  and  aro  the  owners  and 
occupiers  of  the  property  mentioned  in  the  above  ex- 
tract from  the  rate,  and  the  same  was  and  is  situate 
within  Uie  said  pari^  of  St.  George,  and  rateable  to 
the  poor-rates  of  the  said  parish  at  the  sums  mentbned 
in  the  above  extract ;  and  the  company  were  assessed 
for  the  same  property  at  tho  samo  amount  in  the  last 
poor-rate  for  the  said  parish,  made  previously  to  the 
20th  Feb.  1856. 

The  whole  area  of  the  docks  of  the  said  parish  is 
paved  at  the  company's  own  expense. 

Out  of  the  sum  of  6000/.  mentioned  in  the  said 
order  of  vesting  of  the  17 th  Jan.  1856,  about  half  was 
estimated  as  required  for  paving  purposes. 

Some  of  the  principal  approaches  to  the  Loudon 
Docks  are  by  water,  and  a  large  part  of  the  goods  con- 
veyed to  and  from  the  docks  is  conveyed  by  water 
carriage. 

The  principal  land  entrance  to  the  docks  is  in  tho 
parish  of  Wapping. 

One  of  the  land  entrances,  and  the  principal  water 
entrances  to  the  docks,  are  in  the  parish  of  Shadwell, 
but  there  are  five  huid  entrances  to  the  docks,  tor  wag- 
gons and  carts  and  other  vehicles,  in  the  said  parish  of 
St  George's,  by  some  of  which  they  have  access  to  and 
from  all  parts  of  the  London  Docks  within  the  said 
parish,  and  a  great  portion  of  the  heavy  traffic  to  and 
from  the  docks  passes  in  some  of  these  entrances  and 
through  various  streets  in  the  said  parish. 

The  dock  company  having  been  served  with  notice 
of  the  said  general  rate,  and  the  same  having  been  de- 
manded of  them,  applied  to  the  vestry  of  the  said 
parish  that  the  aaid  vestry  would  be  pleased  to  make 
an  order  that  the  said  general  rate  should  as  to  3000/. 
part  thereof  (being  tlie  amount  alleged  by  the  said 
company  to  be  appliaible  for  paving  purposes,  be  levied 
on  such  part  of  the  said  pariah  only  as  was  not  within 
the  walls  of  the  London  Dock  Company,  and  upon  the 
warehouses  and  other  premises  of  the  company  prc- 
vionsljt  assessed  to  the  paving  rate  by  the  said  com- 
missioners for  the  St  George  and  Wapping  districts, 
and  that  as  to  the  said  sum  of  3000/.  the  residue 
of  the  premises  of  the  company  should  be  exempt 
from  the  rate,  and  that  with  reference  to  subsequent 
orders  for  rates  a  similar  principle  might  be  acted 
upon. 

'fhe  vestrv  of  the  said  parish  haviug  met  and  con- 
sidered the  application  of  the  dock  company,  resolved 
that  no  part  of  the  said  sum  of  6000/.,  directed  to  be 
raised  by  their  said  order  of  tho  17th  Jan.  1856,  had 
been  incurred  for  the  special  benefit  of  that  part  of  the 
parish  not  comprised  in  the  London  Docks,  but  such 
expenses  had  been  incurred  for  tlie  equal  benefit  of  the 
whole  parish,  and  they  resoWed  that  the  company  were 
not  entitled  to  any  exemption  as  prayed,  and  that  with 
refwuce  to  the  geuend  rate  required  to  be  kviod  under 
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the  Metropolis  Local  Management  Act,  the  poor-rate 
was  their  only  standard  of  rating. 

The  said  company  having  failed  to  pay  the  said  rate 
after  demand,  and  after  fourteen  days'  notice  left  for 
them  on  the  premises  so  rated,  this  action  has  been 
brought  for  the  amonnt  of  the  said  rate  by  the  plain- 
tiff, who  was  at  the  time  of  making  the  rate,  and  still 
continues  to  be,  the  vestry  clerk  of  the  said  parish, 
and  also  derk  to  the  trustees  above  mentioned. 

The  question  for  the  opinion  of  the  court  was 
whether  the  trustees  of  the  said  parish  were  right  in 
making  the  said  general  rate  on  the  whole  property  of 
the  deck  company  rated  to  the  poor-rate  of  the  said 
parish  of  St.  George,  or  whether  they  ought  to  have 
limited  the  sud  general  rate,  as  to  so  much  thereof  as 
was  made  for  raising  moneys  required  for  paying  ex- 
penses or  charges,  to  such  parts  of  the  property  of  the 
said  dock  company  in  the  parish  as  were  formerly  rated 
by  the  paving  commissioners  under  the  said  Paving 
Acts,  or  to  any  other  and  what  part  of  the  property  of 
the  said  dock  oompany. 

If  the  court  shoidd  be  of  opinion  that  the  said 
general  rate  was  rightly  made  on  the  whole  of  the 
oompany*s  property  rated  to  the  poor-rates  as  aforesaid, 
then  judgment  was  to  be  entered  for  the  plaintiff  for 
the  sum  of  3063il  la.  8dL,  and  costs  of  suit. 

If  the  court  should  be  of  opinion  that  the  rate  ought 
to  have  been  limited  to  part  or  parts  only  of  the  com- 
pany's property,  then  it  was  agreed  to  be  referred  to 
Borveyors  to  award  and  determine,  according  to  the 
principles  laid  down  by  the  court,  the  rateable  value  of 
the  portion  or  portions  of  the  company's  property  to 
which  the  court  should  decide  the  rate  ought  to  have 
been  confined,  ana  to  determine  for  what  amomit  judg- 
ment should  be  entered,  and  it  was  agreed  that  judg- 
ment should  be  entered  accordingly,  and  in  that  case 
each  party  was  to  bear  his  and  their  own  costs. 

The  Court  of  Q.  B.  held,  that  it  was  the  duty  of 
the  vestry,  by  the  159th  section,  to  apportion  the 
burden  according  to  the  benefit,  and  that  if  part  of 
the  property  of  the  dock  company  had  not  equal  benefit 
with  the  rest  of  the  property  in  the  parish  rated  to  the 
poor  from  the  paving  expenses,  in  respect  of  that  part 
the  company  was  entitled  to  be  relieved  pro  tanto ;  and 
that  if  inequality  of  benefit  exists,  the  court  would  be 
bound  to  amend  the  rate  according  to  the  fact ;  and 
that  the  dock  company  were  exempt  from  being  rated 
for  profits  not  immediately  connected  with  the  use 
of  the  paved  streets,  as  e.  g»  those  arising  from  the 
use  of  the  basins  by  vessels,  and  from  the  use  of 
bonded  warehonses  by  imported  goods  afterwards  ex- 
ported. (The  case  is  reported  8  E.  &B.  212;  27  L  J. 
177,  M.  C.) 

SitddlesUm  (J.  Broton  with  him). — The  question  is, 
whether  the  parish  ought  to  have  limited  the  rate  in 
question  to  that  part  of  the  London  Dock  property 
wbialb  was  formerly  assessed  to  the  paving  rate,  or 
whether  the  whole  of  that  which  was  assessed  to  the 
poor's  rate  previously,  was  liable  to  be  assessed  to  the 
rate  in  question.  The  whole  question  turns  on  the 
oonstmction  of  the  Metropolb  Local  Management  Act. 
[Williams,  J. — There  is  a  preliminary  point  to  be 
determined.  The  parties  in  this  case  by  consent  have 
substituted  the  Court  of  Q.  B.  for  the  court  of  quarter 
sessions,  and  the  Court  of  Q.  B.  have  considered  the 
case  as  if  it  had  been  a  case  reserved  on  an  appeal  to 
the  quarter  sessions.  Now  there  could  be  no  appeal 
to  this  court  upon  such  a  case  when  stated  upon  appeal 
to  the  quarter  sessions.]  This  is  a  case  stated  by 
consent  after  action  brought  to  recover  the  amount  of 
the  rates  under  the  local  Act  46  Geo.  3,  c.  IxxviL  s.  23. 
[Williams,  J. — ^If  this  had  been  simply  a  case  stated 
after  action  brought,  you  mi^t  have  alleged  error 
upon  the  judgment  of  the  Court  of  Q.  B.,  but  you 
have  put  that  court  in  the  place  of  the  court  ef  quarter 
MmoDS.]    It  18  sabsutted  that  tins  case  falls  within 


the  C.  L.  P.  A.  1854,  17  &  18  VicL  c.  125,  s.  33, 
which  enacts  that  error  may  be  brought  upon  a  judg- 
ment upon  a  spedal  case  in  tiie  same  manner  as  upon 
a  judgment  upon  a  special  verdict,  unless  the  parties 
agree  to  the  contrary.  Here  there  is  no  agreement  to 
the  contrary. 

Channeu^,  B. — If  you  had  gone  on  with  the  action, 
the  proceedings  would  have  been  as  in  an  ordinary  case. 
But  the  parties  by  agreement  have  substituted  the 
Court  of  Q.  B.  for  the  quarter  sessions.  The  court  of 
quarter  sessions  have  power  to  amend  the  rate,  but  this 
court  has  not. 

Willl^sis,  J. — How  can  we  review  the  principles 
laid  down  by  the  Court  of  Q.  B.,  as  those  which  are  to 
guide  the  conduct  of  the  arbitrator  who  is  to  ascertain 
the  correct  amount  ?  The  parties  m  effect  have  agreed 
that  in  lieu  of  the  ordinary  course  of  proceeding  in  an 
action  a  case  should  be  stated  as  if  granted  by  way  of 
appeal  from  the  oourt  of  quarter  sessions.  The  judg- 
ment of  the  Court  of  Q.  B.  on  such  a  case  is  final ;  and 
the  parties  could  not  by  special  agreement  trantfer  the 
appeal  to  this  court,  and  this  oourt  would  have  no 
jnnsdiction  to  entertiun  the  appeal. 

BvLEs,  J. — If  the  parties  could  appeal  to  this  court 
in  this  case,  then  it  might  go  up  totiie  House  of  Lords; 
and  so  in  every  rating  case,  where  the  parties  consented 
to  a  course  like  the  present  But  consent  cannot  give 
jurisdiction ;  and  I  never  heard  that  this  court  could 
review  the  judgment  of  the  Court  of  Q.  B.  on  a  ratiog 
case  reserved  at  the  quarter  sessions. 

Channell,  B.^I  think  that,  by  the  terms  of  the 
agreement,  ^it  was  agreed  by  consent  that  a  case 
should  be  stated  for  the  opinion  of  the  court,  and  be 
dealt  with  by  the  court  as  if  granted  by  the  qnarter 
sessions  on  an  appeal  against  the  rate,"  it  was  meant  to 
exclude  an  appeal  to  this  court. 

Martin,  B.— This  is  not  the  subject-matter  of  an 
appeal  to  this  court  at  all.  We  decline  the  juris- 
diction. 

Sir  F.  Kdly  {Grovt  with  him),  for  the  dock  com- 
pany, were  not  called  upon. 

Williams,  J. — We  are  all  of  opinion  very  strongly 
that  we  have  no  jurisdiction.  It  was  agreed  that  tlK 
Court  of  Q.  B.  was  to  deal  with  the  case  as  if  it  had 
been  granted  by  the  quarter  sessions  ou  an  appeal 
against  the  rate.  As  there  could  be  no  appeal  agamst 
the  judgment  of  the  Court  of  Q.  B.  on  a  case  granted 
by  the  quarter  sessions  on  an  appeal  against  tiie  rate, 
so  neither  can  there  be  an  appeal  in  the  present 
instance.  C7<ue  ordmyad  to  be  struck  ctU 

HawtU^  attorney  for  the  plaintiff. 

EUUy  Parker  and  Co.,  attorneys  for  the  defendants. 
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COTTBT  OF  QTTEBN'S  BKNOU. 

Beported  by  John  Hezlet  and  Wuxxax  Barlow,  Eaqrs., 
Barrlaters-atpLaw. 

Mandagf  June  18. 

(Before  O'Brien,  Hayes  and  Fitzqsrald,  JJ.) 

(Lbfroy,  C.J.  was  sitting  at  Nisi  Priusu) 

TiiE  Waterford  and  Limbrick  Railway  Com- 
pany  9.  Thokas  Kearney. 

Appeal  Jrom  the  decision  of  the  justiees  at  petty  ses- 
sions^^lAabiUty  of  raihoay  oompames  to  keep  m 
repair  the  swfaoe  of  a  road  which  thejf  had  ones 
aUered-^BaUtoay  Clauses  ConsoUdaiion  ^c(1845 
(8^9  Vict,  e,  20,  ss.  46,  49,  56,  65). 

The  W,  and  L,  RaUioay  Compang  carried  its  raibsajf 
over  a  bridge  whii^  spanned  the  public  htghastu^  the 
surface  ofvohkh,  underneath  the  bridge,  the  oompmu/ 
towered^  so  as  to  give  the  neeessarg  head-room  for 
thepubUc  traffic,  and  then  put  the  road  to  lomred 
"tMo  a  permtmenl^f  iuHkmtial  condUiont  oqmt^ 
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enueniaU  at  tke  fcrmtr  road^  or  as  near  thereto  ae 
c^ramutoHeee  vmUd  aUow,'^  The  lowered  part  of 
tie  road  afterwards  became  otU  oj"  repair,  by  reaeon 
^  Ike  ptiUe  traffic  On  complaint  to  the  Justicee 
et  petty  eeettone^  they  ordered  the  railway  company 
to  pet  the  road  into  repair  within  fourteen  days. 
Ffsm  this  order  the  railway  company  appealed  to 
the  Comi  ofd  B,,  and  (per  O'Brien  and  Fiiz- 
yeraU,  JiAX  the  decision  ofthejudiees  was  reversed 
{nayeSj  •/.  dissentiny), 

Vas  was  a  ctae  stated  by  tlio  jostioes  of  the  conntj 
Umtriek,  (at  the  opinion  of  the  Goort  of  Queen's 
B^eh  on  the  written  reqoisition  of  the  appellants,  par- 
sBiBt  to  the  prorisions  of  stat  20  &  21  Vict  c.  43. 
Tbb  appeal  was  taken  from  the  order  of  the  justices  in 
petty  sessions,  of  which  the  chairman  gave  the  follow- 
ing eertificato:—'M  certify  that,  npon  hearing  of  a 
compiunt  that,  notwithstanding  notice  to  the  said 
defcodaiits  firom  the  said  complainant  (now  respondent) 
tlttt  the  roadways  of  the  approaches  to  the  bridges  of 
te  defendants*  milway  at  Spittalland,  Ballysimon,  and 
PesfieU,  are  severally  oat  of  repair,  defendants  have 
Mgleeted  to  pat  the  same  into  a  complete  or  proper 
itoie  of  repair ;  an  order  was  made  on  the  23rd  Feb. 
I86U,  by  the  justices  presoit,  against  the  said  Water- 
f«d  and  Limerick  Kailway  Company  to  the  following 
effect,  vis. :  The  majority  of  the  magistrates  find  the 
enmpaBy  have  neglected  to  pnt  the  roads  in  oomplote 
and  pro(.er  repair ;  and  the  magistrates  are  of  opinion 
tb  t  the  roads  complained  of  ought  to  be  put  into 
Rpir  by  the  company  within  fourteen  days.  I  (the 
doinnan)  objeet  to  this  decision. -~D.  M.  SIaunsell, 
J.P." 

The  facts  proved  at  the  hearing  of  the  com- 
pUnt  on  whioh  the  above  order  was  made,  were 
shortly  these  : — The  complaint  was  made  nnder  the 
itat.  8  &  9  VioL  c.  20,  ss.  46,  65  (the  RaUways 
Ciaases  Consolidation  Act  1845).  It  appeared  from 
the  evidence  of  the  complainant,  that  the  W.  and  L. 
Bolway  Company,  in  constructing  their  railway,  had 
bvilt  bridges,  which  spanned  over  the  public  roads  at 
ths  three  several  pkuxs  mentioned  in  the  above  certifi- 
eate,  and,  for  the  purpose  of  giving  under  those 
bridges  sufficient  height  of  passage,  and  the  pro- 
per ascent  and  descent,  had  lowered  or  cut  away  a 
eertaitt  portion  of  each  of  the  said  roads  to  and  under 
cttfa  of  the  said  bridges,  and  that  the  surfaces  of  the 
portions  of  each  road  so  lowered  or  cut  away  were,  at 
the  time  of  hearing  such  complaint,  and  for  some 
time  had  been,  out  of  repair.  Tlie  complainant  con- 
teaded  that  the  W.  and  L.  Railway  Company  were 
imdcr  sect  46  of  the  8  &  9  Vict,  c  20,  bound,  from 
tune  to  tune,  to  repau:  or  metal  the  surface  of  such  por- 
tions ni  said  roads  to  said  bridges  as  had  been  lowered 
Of  ent  away  by  the  company,  according  and  as  often 
as  the  surface  was  worn  down  or  out  of  repair,  from 
the  public  traffic  passing  over  them,  although  all  the 
Slid  bridges,  with  the  immediate  approaches  thereto, 
sad  all  the  works  connected  therewith,  were  then  and 
ilways  in  proper  repair ;  and  that  the  part  he  com- 
plained of  being  out  of  repair  was  the  surface  of  the 
road,  which  he  termed  ihe  approaches  to  the  bridges  ; 
and  admitted  that  the  railway  company  had  lowered 
or  cot  away  the  said  roads  pursuant  to  the  provisions 
of  the  Act  of  Parliament  enabling  them  to  do  so  ;  and 
that  it  was  tho  public  traffic  on  the  roads  which  wore 
them  down,  and  caused  it  to  be  necessary  to  repair 
said  nads  by  metalling  them ;  and  that  the  road 
•panned  by  the  said  Spittal  railway  bridge  was  under 
the  control  of  the  trustees  of  the  turnpike  board  until 
tbef  ceased  to  exist,  about  a  year  and  a  half  since, 
fitm  which  time  it  came  under  the  control  of  the  grand 
jory  of  the  county  Limerick,  of  which  county  com- 
plainant is  one  of  the  surveyors.  From  the  evidence 
of  Mr.  H.  Langley  it  appeared  that  the  trustees  of  the 
tan  Dike  boatd  had  repaired  the  road  midcr  Spittid 


bridge  ever  since  it  was  first  put  into  repair  by  the 
company,  on  completion  of  thdr  works — a  period  of 
twelve  years — ^and  that  the  road  has  not  been  repaired 
at  all  since  that  board  ceased  to  exist  The  company 
then  contended  that  they  were  not  bouud  to  metal  this 
surface  of  the  said  roads  leading  under  said  brid^sa,  alttr 
they  had  once  put  them  in  a  proper  state  of  repair,  on 
the  completion  of  their  worlu  ocmnected  with  them; 
and  that  the  authorities,  at  the  time  being,  had  tidcea 
op  the  roads,  and  that  ttxe  regular  pablio  traffic  passed 
over  them,  after  which  it  was  the  duty  of  the  grand 
jury  to  repair  them  and  keep  them  in  repair.  Mr.  J. 
C.  Smith,  engineer  of  the  company,  proved  that  the 
bridges,  approaches  thereto,  and  all  necessary  worics 
connected  therewith,  were  in  good  repair ;  and  that,  so 
far  as  he  knew.  Limerick  was  the  only  county  through 
which  railways  ran  and  in  which  it  was  sought  to 
make  the  companies  repair  the  surface  of  the  roada 
when  worn  down  by  public  traffic  He  admitted, 
however,  that  until  about  two  years  since  the  company 
had  been  in  the  habit  of  repairing  or  paying  for  the 
repairs  of  the  surface  of  the  roads  at  Ballyaimoa  and 
Peafield.  A  majority  of  the  justices  held  that,  under 
sect.  46,  the  company  were  bound  to  repair  or  reneir 
from  time  to  time,  for  ever,  the  surfaces  of  as  much  of 
the  roads  as  had  been  lowurod  by  them.  A  minority 
of  the  justices  held  a  difSBrent  opinion.  The  points 
noted  for  argument  were  these  two :  First,  that,  as  to 
each  of  the  roads  in  question,  same  is  not  an  approach 
or  necessary  work  connected  with  the  bridge  by  means 
of  which  the  railway  is  carried  over  said  road,  within 
the  meaning  of  the  46th  section  of  the  Bail?raya 
Clauses  Consolidation  Act  1845 ;  secondly,  that  the 
company  having  restored  the  roads  in  question,  within 
the  meaning  of  the  56th  section,  at  the  tune  of  tho 
formation  of  the  railway,  they  are  not  now  boond  fur- 
ther to  maintain  or  repair  the  same. 

Walter  Boyd  (with  him  FUzgibbon,  Seijt.),  for  the 
appellants,  contended  that  the  decision  of  the  jns^ 
tioes  ought  to  be  reversed.  The  Railway  Clauses  Con- 
solidation Act  was  passed  for  the  purpose  of  lessening 
the  expense  attendant  on  the  construction  of  rail?rays, 
and  not  to  relieve  counties  from  any  portbn  of  their 
liabilities.  Sect  46  (a)  is  not  capable  of  reodving  the 
construction  put  on  It  by  the  justices.  We  contend 
that  sect  46  does  not  impose  on  the  railway  company 
the  duty  of  maintaining  in  repair  a  public  county  road, 
whether  that  road  passes  over  the  bridge  or  under  the 
bridge  of  the  railway.  If,  however,  the  court  shall  in- 
cline to  the  construction  given  in  England  to  this 
section,  and  hold  that  the  railway  company  is  liable 
to  repair  that  part  of  a  public  county  road  which 
runs  along  the  top  of  a  bridge  eoustructed  by  the 
company  and  spanning  their  railway,  then  we  still 
contend  that  in  no  case  can  the  company  be  forced  to 
repair  that  part  of  a  publio  road  which  lies  vertically 
under  the  railway-bridge.  It  may  be  contended  by  the 
respondent  that,  as  the  company  altered  the  highway 
by  lowering  it,  they  are  bound  to  keep  the  altered  part 
in  repair,  because  water  will  collect  in  the  hollow  and 
render  it  more  expensive  to  keep  that  portion  of  the 
surface  of  the  road  in  a  condition  fit  for  traffic.  The 
56th  section  deposes  of  that  argument.  For  the  com- 
pany have  caused  "  the  substituted  road  to  be  put  into 

(a)  Sect.  46.  If  the  Hue  of  the  railway  eross  any  tumpiko- 
road  or  public  highway,  then  (except  where  otherwise  pro- 
vided by  the  apecuU  Act)  either  aach  road  ahall  be  carried 
over  tbo  railway,  or  the  rtllwtY  shall  be  carried  over  audi 
road,  by  means  of  a  brldire  of  the  height  and  width,  and 
with  the  aaeent  or  descent  by  this  or  the  apeeial  Act  in  that 
behalf  provided ;  and  auch  bridge,  with  ttie  immediate 
approachea  and  all  other  neeceasry  works  connected  there- 
with, shall  be  executed,  and  at  ail  times  tiiereafter  maln- 
Ulned,  at  the  expense  of  the  eompany.  Provided  always, 
that  with  the  eonaent  of  two  or  more  jnstiees  In  petty  see- 
aiona.  aa  after  mentioned.  It  aball  be  lawfiil  for  the  compu^ 
to  carry  the  railway  acroas  any  highway,  other  than  a  pttbUc 
carrlage-rgad,  on  the  loveL 
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E  permanently  substantial  condition,  equally  convenient 
as  the  former  road,  or  as  near  thereto  as  circumstances 
will  allow ;"  and  having  done  so,  the  company  is  thence- 
f  ith  exonerated  from  all  liability  in  respect  of  that 
Toad.  Such  is  plainly  the  constmction  of  sect.  56,  and 
if  the  respondent  contends  that  the  company  in  exer- 
dsing  its  ^lowers  has  done  any  damage,  then  his  remedy 
is  under  sect.  16.  The  respondent,  then,  must  rely  on 
sect.  46,  but  this  court  cannot  give  to  that  section  the 
oonstractiou  for  which  ho  contend;).  Suppose  that  con- 
struction adopted,  that  argument  proves  too  much  ;  for 
the  company  must  then  keep  in  repair  that  part  of  the 
road  which  lies  vertically  under  the  bridge,  even  though 
it  had  never  altered  the  snrfaoo  of  the  road  at  all,  and, 
although  the  foundation  of  the  respondent's  claim  is 
that  the  company  did  alter  the  road.  Moreover,  sect. 
46  contains  no  provision  for  keeping  in  repair  the  part 
of  the  road  underneath  the  bridge.  It  provides  for  the 
repair  of  the  immediate  approaches  to  the  bridge,  and 
all  other  necessary  works  connected  therewith.  The 
company  are  bound  to  keep  in  repair  the  fabric 
of  the  bridge  and  the  approaches  to  it,  but  the 
section  does  not  enact  that  they  shall  also  keep 
in  repair  the-  passages  nnder  the  bridge.  The 
company  are  bound  also,  if  the  embankments  at  either 
side  of  the  bridge  fall  in  upon  the  road,  to  remove  the 
dSbriSf  and  keep  the  road  clear  for  the  protection  and 
oonvenienoo  of  the  public.  No  larger  construction  con 
be  given  to  the  section,  and  it  is  quite  impossible  to 
hold  that  the  term  "  approaches "  comprehends  the 
road  under  the  bridge.  The  approaches  to  the  bridge 
are  the  railway  line,  by  which  alone  it  is  possible  to 
get  on  the  bridge.  Sect.  46  has  been  the  subject  of 
two  decisions  in  England,  bat  the  cases  are  not  binding 
as  authorities  on  this  court,  as  no  appeal  from  the  deci- 
sion is  given  by  the  statute,  and  the  cases  were  decided 
in  courts  of  concurrent  Jurisdiction:  {The  North 
Staffi/rdthire  RoAhoay  Company^  ^^PP^^t  Thomoi  Dale 
and  oihers,  Raps.,  8  £11.  &  BL  836,  and  27  I.  J., 
N.  8  ,  147,  Mag.  Cas.);  Leech^  App.,  North  Staffoi-d- 
shire  BaiUoay  Company^  Betps.,  332.)  Those  two 
cases  may  be  distiuguished  from  this  case,  because  in 
them  the  highway  was  carried  over  the  railway,  and, 
therefore,  the  part  which  ran  along  the  bridge  and  the 
immediate  approaches  thereto  never  had  any  existence 
before  they  were  constructed  by  the  railway  company. 
These  alteratbns  are  not  of  the  species  meant  by  the 
phrase  necessary  works  conne^ed  with  the  bridge,  for  if 
tliat  were  so,  the  company  should  keep  in  repair  that 
part  of  the  surface  of  the  road  which  Hm  underneath 
the  bridge  in  every  case,  even  though  the  company  had 
never  touched  the  surface  at  all.  The  reason  upon 
which  the  decudons  in  England  were  founded  is,  that 
the  road  and  the  top  of  the  bridge,  and  the  approaches 
to  it,  all  form  port  of  one  continuous  whole,  which  b 
not  the  case  here.  We  therefore  submit  that  the  46th 
section  does  not  apply  to  ihiA  case,  and  that  the  deci- 
sion of  the  magistrates  ought  to  be  reversed. 

James  Murphy  (with  him  E,  Sullivan,  Q  C.)— The 
46th  section  clearly  imposes  on  railway  companies  the 
liability  to  keep  in  repair  every  road  altered  by  them  in 
constructing  their  railways,  so  for  as  the  alteration  ex- 
tends. That  is  the  principle  laid  down  in  the  English 
decisions,  and  it  is  consistent  with  justice  ;  for  when  a 
road  is  lowered  in  one  part,  the  alteration  must  be 
extended  to  a  considerable  distance  on  each  side  of  the 
bridge  so  as  to  provide  the  inclines  specified  in  the 
Act.  These  alterations  create  a  greater  length  of  sur- 
fiuse  to  be  kept  in  repair,  and  thereforo  render  those 
r^irrf  more  expensive.  If,  then,  the  railway  com- 
jmnies  are  exempt  from  liability  to  keep  the  altered  por- 
tion in  repair,  an  increased  liability  will  be  imposed  on 
the  couaty.  The  company  would  be  bound  to  execute 
the  necessary  repairs,  even  althongh  the  alteration  by 
lowering  consisted  in  levelling  a  hill,  and  therefore 
made  thi;  curved  surface  shorter,  which  would  actually 


relieve  the  county  from  some  expense.  The  road  has 
been  sunk  by  the  company  for  their  own  oonvonleiice. 
They  have  by  that  deepenmg  of  the  road  rendered  the 
repairs  more  expensive,  and  they  ought  to  bear  the 
additional  liability  of  which  they  have  received  the 
benefit.  If  the  highway  had  passed  over  the  railroad, 
as  happened  in  the  English  cases,  the  question  upon 
the  constmction  of  sect.  46  woidd  be  concluded  by  the 
authority  of  the  cases  which  have  been  cited.  But,  in 
tnith,  ours  U  an  a  fortiori  cose,  as  the  alterations  have 
made  it  more  dlfBcult  to  kocp  the  road  in  repair.  A 
sunken  cutting  has  ta  be  made  which  extends  to  a  con- 
siderable distance  on  each  side  of  the  bridge.  That  is 
a  "  necessnry  work  connected  therewitli.'*  Much  ar- 
gument has  been  employed  to  show  that  the  altered 
portion  cannot  bo  comprehended  within  the  words 
**  immediate  approaches.?'  That  argument  might  be 
valid  if  ^Hhercto"  was  inserted  immediately  after 
"  ap|)roaches*,  "  but  there  is  no  specific  word  in  sect. 
46  to  show  that  the  approaches  mentioned  are  the  ap- 
proaches to  the  bridge,  and  none  other.  On  the  con- 
trary, the  words  are  sufficiently  general  to  comprebead 
also  the  approaches  to  the  altered  portion  of  the  load. 
The  manifest  intention  of  the  Legblature  was  that  the 
companies  should  put  into  repdr  and  maintain  so  for 
ever  whatever  works  they  executed  for  their  own  con- 
venience. The  meaning  of  sect.  46  is  that  a  railway 
company  which  alters  a  road  shall  keep  in  repair  the 
portion  so  altered.  The  decision  of  the  magistrateB 
ought,  therefore,  to  be  affirmed. 

Fitzgibbon^  Serjt.  in  reply. — ^The  attempt  made  to 
compel  the  company  to  keep  in  repair  the  altered  por- 
tions of  the  roads  is  very  unjust ;  for  the  authorities — 
the  trustees  of  the  turnpike  board — ^have  always  exe- 
cuted these  repairs  themselves  for  more  than  twelve 
years  past,  having  accepted  the  rood  from  the  company 
after  it  had  been  put  by  them  into  a  "permaneatly 
substantial  condition  "  as  provided  by  sect.  56.  Now, 
the  approadies  mentioned  in  sect.  46  are  tluwe 
wliicli  enable  the  public  to  reach  the  bridge  and  pass 
over  it.  That  was  so  in  the  English  cases  cited.  The 
words  "  necessary  works  connected  therewith ''  do  not 
aid  the  respondent.  Those  words  are  satbfied  by  the 
construction  for  which  we  contend,  and  plainly  com- 
prehend the  buttresses  and  fences  and  such  like  woriut. 
Therefore,  sect.  46  refers  only  to  the  cases  in  which  the 
highway  is  carried  over  the  railroad.  The  sinking  of  a 
road  is  not  a  necessary  work  of  the  character  contem- 
plated by  that  section.  This  deepening  of  the  road  is 
a  mere  operation,  but  the  meaning  of  necessary  **  wwk" 
is  a  structure.  The  65th  section,  which  enumerates  the 
cases  in  which  justices  shall  have  jurisdiction  to  order 
railway  companies  to  execute  repairs,  does  not  oontain 
the  word  **  road."  Anything  which  did  not  pre-exist 
is  a  work  executed  by  the  company.  But  this  road  did 
exist  before,  and  the  magistnites'  deciMon  ought  to  be 
reversed  on  these  grounds  alone.  But,  further,  see  what 
inconveniences  and  injustice  might  result  from  afBrmiiig 
the  decision  of  the  justices.  Admittedly,  the  road  so 
altered  b  uuder  the  jurisdiction  of  the  grand  jury  of  the 
county— they  alone  have  control  over  it.  They  may 
deal  with  every  portion  of  it  at  tlieir  pleasure.  And 
yet  the  magistrates*  decision  determines  that  the  com- 
pany are  liable  to  repair  a  road  over  which  they  have  no 
control  or  power,  and  although  those  very  repairs  may 
have  been  rendered  necessary  by  acts  of  the  grand 
jury  which  the  company  could  not  in  any  way  prevent 
or  control.  This  court  cannot  hold  the  company  liable 
for  the  acts  of  a  public  body  wliich  is  not  responsible  to 
them. 

The  court  then  heard  the  appeal  taken  by  the  Lime- 
rick and  Ennis  Railway  Company  from  a  like  decisiea 
of  the  justices,  and  wherein  the  said  Thomas  Kearney 
was  respondent. 

E,  P.  Leviage  (with  him  C.  i2.  Barrjf,  Q.G.)  ap- 
peared for  the  appellants. 


MAGISTRATES'  CASES. 


181 


Ikeuutd.]    Tub  Watkrfosd  akd  Limkbiok  Railway  Company  v.  Thomas  Kearney.    [Ireland. 


JtMM  Murphtf  appeared  for  the  respondent. 

The  argomeats  addressod  to  the  court  were  the  same 
u  those  of^ed  in  the  former  case. 

FnzGK&ALD,  J. — Wo    are   anxioas,   in  order   to 
coDTenienee  the  parties,  to  decide  these  cases  at  once, 
iartead  of  deferring  joar  jndgment  until  Michaelmas 
T«nn.    Unfortunately  there  is  a  differenco  of  opinion 
among  the  members  of  the  court  as  to  the  judgment 
which  we  onght  to  deliver,  imd  therefore  the  judgment 
whidi  I  am  about  to  prononnce  will  be  my  own  judg- 
ment only.     Having  now  read  tiie  authorities  and  beard 
the  arguments  on  both  sides,  I  own  that  I  would  not 
hare  entertained  a  doubt  npon  the  case  except  for  the 
adrerse  opinion  entertamed  by  my  brother  Hayes.    But 
hafing  hrard  the  arguments  and  given  the  best  consi- 
deration I  can  to  the  case,  1  adhere  to  my  own  opinion 
that  the  decisiou  of  the  magistrates  was  wrong,  and 
ought  to  be  reversed.     As  our  judgment  will  deter- 
mine this  particular  case  only,  and  will  leave  the  par- 
ties free  to  raise  the  same  question  in  a  new  case  if 
they  are  so  disposed,  I  shall  express  the  reasons  of  my 
o^nion  very  shortly.     On  looking  at  sect.  46  (as  it 
relates  to  a  particular  case),  I  think  it  cannot  be  oon- 
teoded  that  a  highway  running  under  a  railway-bridge 
it  an  approach  to  that  bridge  within  the  meaning  of 
leefc.  46.     We    still,  however,  must   deal    with    the 
words  which  occur  further  on  in  that  section,  **  and 
all  other  neoesaary  works  connected  therewith/'     But, 
even  supposing  the  surface  of  the  road  to  have  been 
deepened  or  altered  m  its  character,  yet  such  altera- 
tions are  not,  in  my  opinion,  comprehended  within  the 
words  used  in  Uie  statute  as  ^'  other  necessary  works 
connected  therewith."     This  Act  contains  two  clas^tes 
of  sections  which  deal  with  this  subject.     From  the 
46th  to  the  52nd  sections  inclusive,  the  Act  provides 
for  the  crossing  of  roads  by  bridges,  and  from  the  5.3rd 
to  the  58th  sections  inclusive  the  stattite  deals  with  the 
interference  witli  roads  themselves.     Now,  I  think  that 
this  case  does  not  come  under  any  section  of  the  first 
dass,  but  is  included  within  those  of  the  latter  class, 
which  provide  for  the  substitution  of  new  roads  or  for 
the  alteration  of  old  roads.     My  opinion  is,  that  the 
present  case  falls  under  sect.  56,  and  that  the  company 
has  provided  a  substituted  road  "  equally  convenient  as 
the  former  road,  or  as  near  thereto  as  circumstances 
will  allow,"  and  that  the  company  liaving  once  put  the 
sidifttitnted  road  into  a  permanently  substantial  con- 
dition, lie  under  no  further  responsibility  in  respect 
thereof.      On  coming  to  any  other  conclusion  great  in- 
oonvenienoes  would  result.     So  far  as  the  authorities  in 
£agland  are  applicable  to  this  case,  they  are  rather  in 
favour  of  this  construction.     The  judges  in  those  cases 
foresaw  the  serious  inconveniences  that  would  result 
from  holding  the  railway  company  liable  to  repair  in 
perpetuity  tho  road  so  substituted.     If  the  company  in 
this  case  is  bound  to  repair  the  road  running  under 
their  bridge,  at  what  point  on  the  road  is  their  liability 
to  commence  ?     Is  it  at  the  point  at  which  tiie  declina- 
tion of  the  road  begins  ?      That  point  may  be  distant 
.one  mile  or  two  mUea  from  the  bridge,  and  is  it  to  be 
said  that  the  company  are  bound  in  perpetuity  to  keep 
this  extent  of  road  on  both  sides  of  the  bridge  in  repair 
although  the  alteration  made  by  them  may  have  much 
unproved  the  road  ?    Furthermore,  this  inconvenience 
would  result,   and  b  pointed  out    in    the  cases  in 
England :  supposing  that  this  liability  of  the  company 
exists,  the  county  surveyor  and  the  grand  jury  will 
still  retain  control  over  that  part  of  the  road,  and  may 
alter  its  character  at  their  pleasure,  and  then  a  serious 
conflict  of  authority  att«nded  with  grave  public  incon- 
venience would  arise.     If  tliis  perpetual  liability  exists, 
then  in  case  the  justices  direct  the  county  surveyor  to 
alter  the  road  from  a  metalled  surface  to  a  paved  or 
asphalted  surface,  such  alteration  would  not  relieve 
the  oompaoy  from  the  liability   to  keep   in   repair, 
although  the  alteration  imposed  on  them  additional  ex- 


pense. As  a  doubt  arises  on  the  construction  of  the 
46th  section,  tho  case  is  a  proper  one  in  which  to  give 
weight  to  the  argument  ab  ineonvementi^  and  I  think 
that  great  public  inconvenience  would  result  from  our 
holding  that  the  company  are  liable.  The  words 
'*  other  necessary  works  connected  therewith  *'  may  be 
satisfied  without  resorting  to  the  construction  adopted 
by  the  magistrates,  for  the  words  may  mean  embank- 
ments, fences,  parapets,  or  such  like  works  which  are 
requu*ed  to  protect  the  public.  This  meaning  will 
satisfy  the  words  without  resorting  to  the  larger  con- 
struction for  which  the  respondent  contends.  I  am, 
therefore,  of  opinion  that  tho  railway  company  are  not 
liable,  and,  conscqnently,  that  the  deci^iion  of  the  ma- 
gistrates ought  to  be  reversed. 

Hayes,  J. — I  am  very  sorry  to  differ  from  the 
opinion  which  my  learned  brethren  have  formed  ;  but 
giving  my  best  consideration  to  tho  case  and  to  the 
Act,  I  tliink  that  the  decision  of  the  magistrates  should 
be  affirmed;  for,  giving  to  the  words  in  sect.  46  a 
plain,  ordinaiy  and  reasonable  construction,  I  think 
that  this  substituted  road  is  a  "  necessary  work  con- 
nected therewith,"  and  that  the  company  has  thus  in- 
curred a  liability,  from  which  they  cannot  easily  rid 
tliemselves.  I  think  that  the  cases  in  England  are 
equally  applicable  to  the  case  of  a  road  which  passes 
underneath  the  railway-bridge.  See  what  an  extra- 
ordinary state  of  things  will  obtain  if  our  judgment 
conflicts  with  Uiose  pronounced  in  the  cases  which  have 
been  cited,  and  railway  companies  be  held  liable  to  keep 
in  repair  roads  which  para  over  then:  railway  by  means 
of  a  bridge,  while  they  are  exempt  from  such  liability 
whenever  the  railway  passes  over  the  highway.  Fur,  if 
railway  companies  act  wisely  there  will  be  an  end  of 
the  custom  of  canying  the  high  road  across  the  railway. 
If  a  railway  company  is  to  be  liable  whenever  their 
railway  passes  under  a  road  and  exempt  from  liaUIity 
when  tlie  raad  passes  under  the  railway,  they  will  go 
over  the  road  in  every  instance,  because,  having  once  for 
all  put  the  road  in  repair,  they  will  be  no  longer  re- 
sponsible. Apart,  however,  from  this  conrideration, 
and  remembering  that  we  should  give  to  tho  Act  the 
same  construction  as  it  has  received  in  England,  it  does 
appear  to  me  that  this  is  one  of  the  "  other  necessary 
works  connectod  therewith "  wliich  are  mentioned  in 
the  46th  section,  and  are  to  be  performed  by  the  com- 
pany. Therefore,  upon  these  plain  principles,  and 
upon  the  authority  of  the  cases  cited,  ray  judgment  is, 
that  the  decision  of  the  magistrates  be  allirmcd. 

O'Brien,  J. — I  agree  in  the  judgment  pronounced 
by  my  brother  Fitzgerald,  that  this  appeal  should  bo 
allowed ;  and,  apart  from  the  strong  opinion  expressed 
by  my  brother  Hayes,  I  would  not  have  felt  any  doubt 
upon  the  subject.  The  sole  question  upon  which  wc 
have  to  d2cide  is — whether  this  case  comes  within  the 
46th  section  of  the  Kail  way  Clauses  Consolidation  Act, 
8  &  9  Vict,  c  20  ?  Considering  what  that  sec- 
tion provides  for,  and  also  the  provisions  of  the  latter 
sections,  this  case  plainly  does  not  come  under  sect. 
46  but  under  the  later  sections.  The  alteration  of  a 
road  by  raising  or  lowering  its  surface  comes  within 
sects.  56  and  the  two  or  throe  preceding  sections, 
and  the  only  obligation  thereby  un  posed  on  the  com- 
panies is  this,  they  shall  put  the  substituted  rcid  '^into 
a  permanently  substantial  condition,  eqiuUly  conve- 
nient as  the  former  road,  or  as  near  thereto  as  circum- 
stances will  allow,"  and  then  when  they  have  once 
obeyed  the  directions  of  that  section,  their  obligation 
ceases,  and  they  are  not  bound  to  keep  the  toad  in 
repair.  It  is  said,  however,  that  this  alteration  should 
be  considered  a  "  necessary  work  oonnected  therewith" 
under  sect.  46.  Now,  as  to  tho  argument  that  when 
a  public  road  runs  under  a  railway  bridge  there  the 
company  should  be  liable  to  keep  tho  road  in  repair, 
I  inquired  during  the  argument  under  what  section 
those  repairs  could  be  enforced  if  there  was  no  altera- 
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tioQ  by  raising  or  lowering  the  road?  I  was  an- 
swered that  there  is  no  such  power  to  make  the  com- 
pany liable  in  that  case.  And  yet  here  it  is  sought, 
where  the  company  crossed  the  road  by  a  bridge, 
because  it  is  necessary  where  the  bridge  is  built  in  a  dif- 
ferent manner  because  this  road  runs  under  the  bridge ; 
therefore,  wo  are  to  hold  it  necessary  for  the  company 
to  keep  it  in  repair  under  sect.  46.  I  consider  that 
that  argument  is  unfounded.  In  sect  46  the  phrase 
*'  necessary  works  connected  therewith,*'  means  works 
necessary  to  the  bridge  in  its  character  as  a  bridge,  and 
which  the  public  would  have  aright  to ;  or,  in  the  words 
of  Lord  Campbell  (^DaUe  v,  North  S(afford*hire  Rmltoay 
Company)^  "  The  work  must  be  completo  so  as  to  be 
fit  for  the  passage  of  carriages ;"  and  Wightman  J., 
says  that  under  sect.  46  i\re  comprised  "  nil  works  ne- 
cessary to  make  the  work  fit  to  be  passed  over."  But 
where  the  public  arc  not  concern<<Ml  with  the  bridge 
itself,  I  do  not  think  that  a  bare  alteration  of  the  road 
by  deepening  it  or  by  raising  it  is  a  work  necessarily 
connected  with  the  bridge.  Necessary  worics  are  but- 
tresses and  such  like.  With  respect  to  the  pernicious 
consequences  which  it  has  been  argued  will  flow  from 
reversing  the  mi^tratcs'  decision,  it  must  be  remem- 
bered that  no  company  can  get  their  Act  without  first 
lodging  in  the  proper  oflUce  plans  and  specifications  to 
which  every  pei'son  can  have  access,  and  it*  the  c<?mpany, 
to  save  themselves  expense,  propose  to  constinict  their 
railway  in  a  manner  prejudicial  to  the  public  bypassing 
over  a  road  when  they  ought  to  go  underneath  it,  the 
Legislature  will  take  good  care  of  tlio  public  interests, 
and  prevent  such  plans  being  executed.  On  these 
grounds,  I  think  that  this  case  is  not  only  not  affected 
by  the  English  authorities,  but  that  the  gix)unds  of 
those  decisions  are  widely  different.  I  am  therefore  of 
opinion  that  the  decision  of  the  magistrates  must  be 
reversed.  

Thwrtdaify  ApHl  19. 

Rro.  at  the  prosecution  of  Robert  Ucxter  v.  The 

Mayor  of  the  Borough  of  Sligo. 

Burgeta — Premises — Description  of. 

The  prtmiaet  out  of  which  A,  claimed  to  be  qwtlijied 

to  be  enrolled  tu  a  burgees  on  the  burgess-'ToU  of 

the  borough  of  S.  wei'e  described  in  the  rating  books 

of  the  poor-law  union  of  S,  as  **  a  store  and  coal 

gard:^ 
Beldf  thai  this  teas  a  sttfficient  description  within  the 

90th  section  of  the  Munic'pal  Corporation   Act^ 

3^4  Vict,  c,  108. 

Nov.  21,  I8b9.—fliimphill,  Q.C.,  obtained  a  condi- 
tional order  "  that  a  mandnmus  should  issue  dbrectod 
to  John  McCarthy,  the  mayor  of  the  borough  of  Slig>, 
commanding  him  as  such  mayor  to  insert  the  name  of 
Robert  Hunter,  as  a  burgess,  on  the  burgess-roll  of  the 
western  ward  of  the  borough  of  Sligo,  on  the  gronnd 
that  he,  the  said  Robert  Hunter,  Is  duly  qualified  Ui  be 
a  burgess  of  the  said  western  ward ;  and  tiiat,  possess- 
ing the  qualification,  and  having  complied  with  the  re- 
quirements of  the  statute  in  that  behalf,  by  reason 
whereof  his  name  had  been  inserted  in  the  town  clerk*s 
list  of  the  burgesses  of  tho  said  western  ward,  he 
should  have  been  retained  and  enrolled  on  the  said 
burgess-roll,  at  the  revision  court  held  on  tho  7  th  and 
8th  days  of  November,  inst.,"  unless  cause  shown. 

It  appeared  that  the  name  of  Robert  Hnnter  had 
been  Inserted  on  the  burgess-roll  of  the  western'  ward 
of  the  borough  of  Sligo  in  the  year  1858,  and  that  in 
the  notice  of  claim  mide  by  him  in  that  year  the  pre- 
mises out  of  which  he  claimed  to  be  qualified  were 
described  at  "  a  btore  and  yard  in  Wine-street  j"  that 
on  the  1st  Sept.  1859  he  claimed  to  bo  enrolled  as  a 
burgess  for  the  said  ward,  in  respect  of  the  same  pre- 
mises ;  but  that  inasmuch  as  the  premises  were,  by  a 
recent  description  in  the  rating  book  of  the  poor-law 
anion  of  Sligo,  described  as  **  a  store  and  ooal  yard," 


the  said  John  McCarthy,  acting  as  mayor,  hi  oonjan&- 
tion  with  liis  assessors,  expunged  the  name  of  the  said 
Robert  Hunter  from  tho  burgess-list  on  the  gronnd 
that  the  said  premises  were  not  described  as  com- 
prising a  house,  warehouse,  counting-house,  or  shop, 
occupied  either  separately  or  jointly  with  land,  as  re« 
quired  by  tho  30th  section  of  the  Municipal  Corpora- 
tion Act,  3  &  4  Vict.  108. 

Sir  Col/nan  (TljOghUn  (with  him  John  Harlem) 
showed  cause. — ^This  motion  comes  before  the  court 
under  the  49th  section  of  the  Municipal  Corporation 
Act.  The  words  of  the  30th  section  are,  that  every 
man  of  full  age,  who  shall  occupy  within  a  borough 
"  any  house,  warehouse,  counting-house,  or  shop,  which 
either  separately  or  jointly  with  any  land  within  such 
borough,"  occupied  therewith  by  him  as  such  tenn&t, 
shall  bo  of  the  yearly  value  of  nut  1cm  than  10/.,  such 
prson  shall  be  entitled  to  be  enrolled  as  a  burgee  of 
such  borough  and  to  vote,  &c.  The  words  "  house, 
warehouse,  counting- house,  or  shop,'*  are  identical  with 
the  words  used  in  tho  KngUsh  Act,  5  &  6  Will.  4,  o. 
76,  s.  9  ;  and  the  construction  put  upon  the  section  in 
England  is,  that  the  description  must  indude  some  of 
those  worJs.  [Hayes,  J. — May  not  store  mean  ware- 
house ?]  No  doubt  it  may ;  but  what  we  submit  to 
the  court  is,  that  the  description  must  follow  the  words 
of  the  Act.  Aguin,  there  is  here  a  supplementary 
qualification,  namely,  a  ooal  yard;  and  tho  Act  is 
express,  that  the  supplementary  qualification  must  bo 
"land."  [FrrzoERALi),  J. — Was  there  any  evidence 
as  to  the  nature  of  the  premises  ?]  No :  it  is  not  to 
the  nature  of  tho  premises  we  object,  but  to  the  de- 
scription. 

Maodonagh,  Q.C.  (with  him  HemphiU,  Q.C.)— 
The  objection  hero  is  to  the  description  of  the  pre- 
mises, and  not  to  their  nature ;  and  what  wo  contend 
for  is,  that  the  premises  out  of  which  tho  prosecutor 
claims  to  qualify,  arc  of  such  a  nature  as  the  Act 
contemplates.  The  word  store  is  a  manifest  synonyme 
for  shop.  In  America  store  means  a  shop.  In  Todd's 
Johnson's  Dictionary,  the  meaning  given  to  the  word 
store  M  "a  storehouse  or  magazine;'^  and  in  Franoe, 
magazine  is  the  word  used  to  express  a  shop.  The 
real  question  here  is,  whether  the  prosecutor  is  in  oc- 
cupation of  premises  contemplated  by  the  Act.  It  is 
hard  that  he  should  suffer  on  account  of  the  misdescrip- 
tion of  the  premises  by  the  poor-law  valuator.  With 
regard  to  the  supplementary  qualification,  counsel  cited 
Robert  JStoeettnans  case,  Alcock*s  Registry  Gases,  27. 
[O'Briex,  J.— It  is  clear  that  Crampton,  J.,  in  that 
case  was  of  opinion  that  the  supplementary  qualifica- 
tion need  not  be  described  as  land ;  that  it  was  suffi- 
cient if  it  was  in  the  nature  of  land.  He  says,  "  When 
the  Legislature  has  used,  in  the  same  sentence,  the 
words  house,  counting-house,  &c,  as  contradistin- 
guished from  land  held  therewith,  they  must  be  under- 
stood to  have  meant  such  land,  &c.,  so  used  as  land  is 
generally  used  when  held  conjointly  with  a  hoiL«e  in  a 
town  or  city— namely,  as  a  garden,  field,  curtilage, 
yard,  or  other  appnrtenance  to  the  principal  with  which 
it  is  conjoined."] 

Harkinj  J,  in  reply.       Cause  shown  disallow^. 


V.    C.    STUAKT'S    COTJBT. 

Reported  by  Jaxes  B.  Davidsox,  EsQm  of  Llncoln's-inn, 
Bani9ter-at-Law. 


Thursday^  July  26. 
Eduonds  r.  Pi-sws. 
Injunction — Bond  by  solicitor  not  to  practise. 
Defen'lanty  an  admiUed  solicitor,  having  acc^ted  the 
sUaation  of  derk  to  the  plaintiffs  a  solicitor  prae- 
iiting at  N.,  entered  into  a  bonl  with  the  plainiijf 
whidi  recited  that  the  defendant  had  been  recently 
appointed  agent  to  a  Mr.  {>.,  and  was  conditioned 
to  be  void  if  ike  defendant  ^hM  abslaim  fnm 
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frwHtnig  M  a  toUcUor  in  iV.,  or  wUMn  thirty] 
gM(bf /row  tkemce,  wiikotU  Uit  content  of  the  plam- 
ajf;  md  tkould  not  act  as  Mt\  0*8  Ugat  udvuer^ 
escapt  Of  the  plamiijfs  ekrkt  and  skotUd  not  ac* 
etft  or  wndertdko  anjf  other  agenqf  or  appointment 
ifiscoipt  tnck  a*  he  then  held)  without  the  plaintive 
contmt;  end  in  caee  the  engagement  thotdd  be  put 
en  end  to  or  determined^  aJtould  not  continue  to  act 
at  agent/or  Mr,  0> 
Shertif  aftenparde  the  d^endant  wat  a  candidate 
fir  the  ^fice  of  derk  to  the  board  of  guardiant ; 
whtreepon  the  plaintiff  gave  him  three  months*  no^ 
tiet  of  putting  an  end  to  hie  engagement.  After  the 
etfiration  of  the  three  months^  defendant  resigned 
hit  tffpointment  at  agent  to  Mr.  (?.,  but  q/terwardt 
retemed  the  same.  Defendant  alto  obtained  the 
titeadon  and  wat  performing  the  duties  of  clerk  to 
the  beard  qf  guardiant,  and  (tince  the  fling  of  the 
bUl)  obttdiud  the  tituation  of  derk  to  the  Commit- 
sioners  of  Land  Tax : 
Pofftkud  injunction  granted  to  restrain  the  defendant 
from  acting  as  agent  to  Mr.  (?.,  or  cts  clerk  to  the 
nagittrates,  or  from  ot/ta-wise  violating  the  stipu- 
kUontoftke  bond 

This  WM  ft  motion  on  behalf  of  tie  plaintiff  £dmnnd 
Edmonds,  of  Neweot,  in  the  county  of  Gloncestor,  gen- 
tlanan,  for  an  ii\ianction  to  restrain  the  defendant 
Jobn  Pisws  from  acting  irithin  the  said  town  of 
Keweat,  or  thirty  miles  from  thence,  as  agent  to 
Bdiard  Foley  Onabir,  of  Oxcnhall,  near  Kowent, 
£sq.,  or  as  derk  to  the  magistrates  of  the  division  of 
Keirent,  without  the  consent  in  writing  of  the  plain- 
tiff fint  had  lyid  obtained  for  that  purpose,  and  from 
otherwise  violatuig  the  stipdations  of  a  bond  dated 
the  15th  Jan.  1859. 

It  appeared  frcm  the  bill  that  the  plaintiff  Mr. 
Edmonds,  who  is  a  solicitor  practising  at  Ncwent,  in 
the  jear  1857  advertised  for  a  clerk,  and  the  adver- 
tiNment  was  answered  by  the  defendant  Mr.  Plows,  who 
ins  then  an  admitted  solicitor  practising  in  partnership 
wiA  a  Ur.  Fisher,  at  Masham,  in  Yorksliire.  Mr.  Plows 
fioslly  accepted  the  situation,  and  entered  upon  its 
daties  m  Un  following  month  of  September.  In  the 
CQone  of  the  correspondence  it  was  agreed  that  the 
defendant  shonld  execute  a  bond  to  the  plaintiff  bind- 
ing hunself  not  to  praetise  withoot  the  plauitiffs  con- 
sent, and  a  draft  of  such  bond  was  prepared  by  the 
defendant,  altered  by  the  plaintiff,  and  as  altered 
approred  by  both  parties ;  but  owing  to  some  inadver- 
teaoe  it  was  not  executed- 

The  bill  stated  that,  in  Dec  1858,  Mr.  Onslow  was 
desmnis  of  engaging  an  agent  to  look  after  his  estates 
and  collect  the  rents,  and  manage  the  affairs  thereof, 
aad  Mr.  Plews,  being  still  a  clerk  in  Mr.  Edmonds' 
ofike,  proposed  to  take  that  situation,  and  also  ap- 
pliad  to  the  plaintiff  for  his  consent  thento.  The  pUun- 
tifl  bemg  ready  to  promote  the  wishes  of  the  defendant, 
loiar  as  the  same  were  not  inconsistent  with  his  duties 
as  derk  to  the  plaintiff,  consented,  after  some  con- 
lideratien,  to  the  proposed  arrangement,  but  he  re- 
timed and  inasted  that  the  b<md  which  had  been 
pnrioQdy  agreed  to  should  now  be  executed.  The  bond 
was  aocQBdingly  altered  to  meet  the  ctrcumstanoes,  and 
WM  executed  by  the  defendant  on  the  15th  Jan.  1859. 
The  bond  was  in  the  sum  of  2000^,  and  contained 
ths  following  clause : — ^*  Whereas  it  was  lately  agreed 
bjr  and  between  the  said  John  Plews  and  Edmund 
Edmonds,  that  the  said  John  Plews  should  become  and 
he  has  already  entered  upon  the  duties  of  managing 
cl«k  to  the  said  Edmund  Edmonds,  at  such  salaiy  (the 
MBM  not  bang  less  than  after  the  rate  of  1202.  per 
aomnn)  ea  should  from  time  to  time  be  agreed  upon, 
for  the  teem  of  one  year,  to  be  computed  from  the  29th 
I>ae.  last,  and  so  on  from  year  to  year,  until  either  the 
add  Jdm  Plews  or  the  said  Edmund  Edmonds  should 
pvt  H  cod  to  tilt  said  agreemeDt,  by  giving  to  the  other 


of  them  three  calendar  months'  notice  in  writing  of  hb 
intention  of  putting  an  end  thereto.     And  whereas  the 
Slid  John  Plews  luith,  with  the  consent  of  the  said 
Edmund  Edmonds,  been  appointed  agent  to  and  for 
Richard  Foley  Onslow,  of,  &c,  the  same  agency  not 
comprehending  or  extending  to  the  giving  of  any  legal 
adricc,  or  the  transaction  of  any  le^  business  what- 
soever, and  upon  the  stipulation  for  such  appointment  it 
was  agreed  by  and  between  the  said  John  Plews  and  Ed- 
mund Edmonds,  that  the  said  appointment  should  not 
take  precedence  of  his  duties  as  such  managing  derk 
as  aforesaid;  and  should  the  said    engagement    of 
managing  clerk  be  put  an  end  to  and  determined  as 
hereinben»re  mentioned,  that  then  and  in  such  case, 
and  at  the  expiration  of  sudi  notice  as  aforesaid,  the 
said  John  Plews  should  redgn  the  said  appointment  as 
agent  to  the  said  B.  F.  Onslow,  and  cease  to  hold  the 
some,  unless  the  said  Edmund  Edmonds  agree  in 
writing  to  the  said  John  Plews  continuing  to  hold  the 
same.    And  whereas  it  was  further  stipulated  and 
agreed  upon,  by  and  between  the  said  John  Plews  and 
Edmund  Edmonds,  that  the  said  John  Plews  shonld 
enter  into  and  give  to  the  said  Edmund  Edmonds  a 
bond,  conditioned  that  he  the  said  John  Plows  would 
not  at  any  time  or  times  hereafter,  directly  or  in- 
directiy,   practise  as   an  attorney,  solidtor,    or  con- 
veyancer on  his  own  account,  or  in  partnership  with 
any  other  person  or  persons,  or  act  as  agent  for  any 
attorney,  solicitor,  or  otherwise,  or  accept  or  under- 
take any  other  agency  or  appointment  of  any  nature 
or  kind  soever,  except  such  as  he  now  holds,  during  the 
continuance  of  his  re-engagcment  as  such  managing 
derk  as  aforesaid,  witiun  the  town  of  Newent  afore- 
said, or  within  the  distance  of  Uurty  miles  from  thence, 
without  the  leave,  licence  and  consent  in  writing  of 
the  said  Edmund  Edmonds,  or  hold  the  said  appoint- 
ment of  agent  to  the  said  Richard  Foley  Ondow,  after 
his  said  engagement  with  tiie  add  Edmund  Edmonds 
shall  be  put  an  end  to  or  determined  by  notice  as 
hereinbefora  mentioned.      Now    tiierefore   the    con- 
dition of  the  above-written  obligation  is  such,  that  if 
the  above  boundcn  John  Plews  sliall  and  do  at  all 
times  hereafter  abstdn  from  directiy  or  indirectly  prac- 
tising as  an  attorney,  solidtor,  or  conveyancer  on  •  his 
own  account  or  in  partnership  with  any  other  person 
or  persons,  or  as  agent  for  any  attorney,  solicitor,  or 
otherwise  within  the  town  of  Newent  aforesdd,  or 
within  the  distanoe  of  thirty  miles  from  thence,  without 
the  leave,  licence,  or  consent  in  writing  of  tiie  add 
Edmund  Edmonds,  his  executors,   administrators,  or 
assigns,  in  that  behalf  first  had  and  obtdned ;  and  if 
the  sdd  John  Plows  shall  never  act  withm  the  town  of 
Newent  as  aforesdd,   or  tiie  distance  of  thirty  miles 
from  thence  as  the  legal  adviser  of  the  sdd  Richard 
Foley  Onslow,   dther  in  the  way  of  giving  or  offering 
profesdond  advice  (except  as  managing  derk  to  the 
said  Edmund  Edmonds);    and  if  the  sdd  Jdin  Plows 
shall  not  at  any  time  or  times  hereafter,  during  the 
continiumce  of  his  sdd  engagement  as  such  managing 
clerk  to  the  sdd  Edmund    Edmonds    as  aforesd^ 
accept  or  undertake  any  other  egjeoej  or   appoint- 
ment of  any  nature  or  kmd  whatsoever  (except  such 
as  he  now  holds)  without  the  leave,  licence  and  consent 
in  writing  of  the  sdd  Edmund  Edmonds  for  that  pur- 
pose first  had  and  obtdned,  and  in  case  the  same  en- 
gBgsment  shall  at  any  time  be  put  an  end  to  or  deter- 
mined by  notice  as  hereinbeforo  mentioned,  if  he  the 
said  John  Plews  shall  not  thereafter  continue  to  hdd, 
accept,  or  undertake  any  ageniT*  or  appointment  of  agent 
to  the  said  Richard  Foley  Ondow,  or  any  other  person 
whatever,   within   the    town    of   Newent  aforesaid, 
or  within  the  distance  of  thirty  miles  from  thenoe, 
without  such  leave  in  writing  as  hodnbefore  mentioned, 
then  the  above-written  obligation  shdl  be  void,  but 
otherwise  shall  be  and  remain  in  full  force  and  nrtne.'* 
I     Upon  this  bond  bdng  eooecated,  and^itb  tbe  con* 
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Bent  of  the  plaintifi^  the  Agency  of  Mr.  Onslow  was 
accepted  by  Mr.  Plews. 

The  bill  then  alleged  that  the  defendant,  hnving 
obtained  leave  to  hold  thb  sitaation  Binmltancoosly 
with  and  witliont  prejudice  to  his  |>ositioQ  as  clerk  to 
the  plaintiff,  had  taken  advantage  of  the  opportunities 
which  such  sitaation  afforded  him  to  extend  his  own 
connection  as  a  solicitor  and  agent,  independently  of 
and  in  opposition  to  the  interest  of  the  plaintiff,  and 
the  terms  and  stipulations  of  the  bond. 

On  the  2drd  June  1859  the  clerkship  of  the  Newent 
Union  fell  vacant,  and  the  plaintiff  Mr.  Edmonds 
became  a  candidate  for  that  office.  The  defendant, 
however,  was  proposed  by  Mr.  Onslow,  who  was 
chairman  of  the  board  of  guardians,  so  that  Mr.  Ed- 
monds found  his  own  clerk  in  rivalry  with  him  as 
candidate  for  this  office.  The  plaintiff  and  Mr. 
Onslow  had,  up  to  this  time,  been  on  friendly  terms 
with  each  other,  and  the  plaintiff  warmly  expostulated 
with  him  on  the  subject  of  this  proceeding ;  and  in 
consequence  of  his  remonstrance  the  proceeding  was 
dropped.  Mr.  Edmonds  thereupon,  finding  it  impos- 
sible to  retain  Mr.  Plews  as  his  clerk^  wrote  to  him  a 
letter  dated  27th  July  1859,  giving  him  a  three 
months*  notice,  under  the  bond  for  putting  an  end  to 
his  engagement  with  the  plaintiff.  The  defendant 
accepted  the  notice,  and  expressed  his  readiness  to 
leave  at  once.  The  plaintiff  replied  that  he  was  quite 
willing;  but  that  the  defendants  engagement  with 
Mr.  Onslow  must  at  the  same  time  terminate.  The 
defendant  thereupon  said  he  would  see  Mr.  Onslow  on 
the  subject  A  correspondence  followed  belween  Mr. 
Onslow  and  the  plaintiff,  and  the  result  was  that,  in 
consequence  of  the  determination  expressed  by  the 
plaintiff  to  enforce  the  bond,  the  defendant  relin- 
quished the  idea  of  leaving  the  plaintiff's  service  at  once. 
On  the  8rd  Oct.  1859,  the  plaintiff,  who  had  for 
many  years  held  the  appointment  of  clerk  to  the 
magistrates  for  the  division,  received  a  notice  of  dis- 
missal.   J\o  reasons  were  assigned  for  this  step. 

A  correspondence  then  ensued  between  Mr.  Fisher, 
the  former  partner  of  Mr.  Plews,  and  the  plaintiff,  in 
the  course  of  which  Mr.  Fisher  informed  the  plaintiff 
that  the  defendant  was  advised  he  could  accept  and 
hold  certain  appointments  without  violation  of  the  bond, 
namely,  the  clerkship  to  the  magistrates  for  the  divi- 
sion of  Newent,  which  bad  been  that  day  offered  him, 
and  the  continuance  as  agent  to  Mr.  Onslow.  The 
plaintiff  said  he  should  not  give  his  consent  to  the 
defendant's  holding  these  appointments. 

The  bill  alleged  that  from  and  after  the  27Ui  Ost. 
1859,  the  defendant  ceased  to  attend  at  the  plaintiff's 
office,  and  his  engagement  terminated,  and  the  defen- 
dant thereupon  resigned  his  appointment  as  a.s^ent  to 
Mr.  Onsbw.  Subsequently,  however,  in  viol  tton  of 
the  stipulations  contained  in  the  bond,  the  defendant 
resumeid  his  appointment  as  agent  for  Mr.  Onsltw,  and 
also  succeeded  in  obtaining  the  appointment  of  clerk 
to  the  magutrates,  and  he  was  now  canying  on  and 
performing  the  duties  of  both  these  situations  in  the 
town  of  Newent ;  and  prayed  for  an  mjnnction  in  the 
terms  above  mentioned. 

Mr.  Plews,  by  hb  answer,  admitted  that  he  did 
resign,  and  that  he  bad  lesnmed  and  was  now  carry- 
ing on  his  occupation  of  steward  to  Mr.  Onslow  ;  tiiat 
he  was  acting  as  cleik  to  the  magutrates ;  and  further, 
that  he  had  since  obtained  another  appointment, 
usually  held  by  a  solicitor,  viz.,  deik  to  the  commis- 
sioners of-  land-tax.  He  further  said  that  Mr.  Onslow 
had  formerly  employed  as  his  agent  the  late  Mr.  Gan- 
non, a  solicitor,  who  died  in  June  1858.  At  that  time 
the  defendant  was  appointed  Mr.  Onslow's  agent. 
Defendant  was  informed  and  believed  that  the  plain- 
tiff—who had  frequently  adverted  to  and  complained  of 
Mr.  Cannon's  appointment  to  him — on  the  occasion  of 
Mr%  Camum's  death  appUod  to.  Mr,  Onslow  for  tho 


agency,  and  Mr.  Onslow  refused  to  appoint  htm.  De- 
fendant said  the  plaintiff  told  him  (the  defendant)  that 
as  he,  the  plaintiff,  could  not  obtain  the  agency  himself, 
he  had  no  objection  to  the  defendant's  accepting  it ;  but 
that  he  would  take  time  to  consider  the  terms  upon 
which  he  would  allow  defendant  to  accept  it. 

Malitu,  Q.  C.  and  B.  B.  Rogen  supported  the 
motion. 

BacoOf  Q.  G.  and  Fubei*  appeared  for  the  defendant 
— ^They  said,  that  although  the  defendant  had  entered 
into  the  contract,  he  did  so  upon  the  express  under- 
standing of  the  plaintiff  that  no  unfair  nso  should  be 
made  of  it.  There  was  no  affidavit  filed  in  support  of 
the  plaintiff's  case,  [ifa/tw. — I  have  read  his  own 
admission  from  the  answer  of  the  three  facts.  Ue 
admits  them.] 

The  Vice-Ghanceixob. — U  it  not  better  to  treat 
this  as  a  motion  for  decree  ?  Would  it  not  be  better  that 
the  motion  should  be  either  refused  or  granted  on  this 
application,  if  there  is  no  other  question  in  the  cause  ? 

Bacon. — The  only  reason  why  I  do  not  accede  to 
that  instantly  Is,  that  I  am  persuaded,  if  the  matter 
stood,  over  until  November,  it  might  be  arranged. 

The  VicE-CiiANCELLOK.  —  I  have  been  looking 
through  your  answer,  and  there  seems  to  me  to  be  a 
confession  of  the  whole  case ;  and  an  undertaking  and 
injunction  will  be  the  same  thing.  I  really  do  not  see 
M'hat  can  be  done  for  this  gentleman.  He  may  say 
he  expected  that  the  instrument  would  not  bo  enforced, 
or  some  other  use  made  of  it ;  but  there  seems  as  fla- 
grant a  violation  of  it  as  there  could  possibly  be.  I 
should  regret  if  there  b  any  exasperation  of  feeling  in 
the  matter,  the  case  being  very  clear.  I  think  you  can- 
not show  any  reason  why  there  should  not  be  an  order 
for  an  injunction.  It  is  only  an  interim  injunction. 
You  can  move  to  dutsolve  it  or  come  to  any  terms 
that  may  be  desirable.  Your  imdertaking  would  be  no 
more  than  an  injunction. 

After  some  further  discussion,  it  was  arranged  that 
the  defendant  consenting  to  allow  the  motion  to  be 
treated  as  a  motion  for  decree,  a  pmrpeiual  injunction 
should  be  granted;  but  that  the  injunction  shonM 
not  come  into  operation  for  one  month  from  the  date 
of  the  order ;  and,  by  consent  of  the  plaintiff,  no  costs. 
Liberty  to  apply. 

Solicitors  for  the  plaintiff  Crw  and  Ixut;  for  the 
defendant,  John  FMer,  jun. 


COXJBT  OF  aXJEElTS  BENCH. 

Reported  by  Joiix  TnosirsoK,  T.  W.  Saunders,  and  C.  J.  B  ^ 
Uxanun,  £sqn.,  Bamsters-atfLaw. 


April  24,  Ma$f  4,  and  Julg  7. 

UODOSOM   AMD   OTHERS  V.  UOOFER  AMD  OTIIKUH^ 

Beai  propertjf — Statute  of  Limitatioiu — 8  ^  4 
Will  4,  e.  27,  m.  2,  7,  8,  15,  34. 
In  1781,  the  iadjf  of  a  manors  with  the  content  i^the 
teaoato,  granted  to  certain  persons  licence  to  mehse- 
certain  toaite  land,  that  iheg  and  their  heire,  and 
all  persons  claiming  under  them,  should  and  might 
law/ul/g  hold  the  same  so  inclosed  in  trust,  for  the 
j/wpose  of  erecting  and  building  a  toorbhouse  for 
the  poor  of  the  parish  of  Mitcham^  and  for  a 
garden,  tj-c.,  rendering  to  the  ladg  and  all  other 
lords  or  ladies  the  yemdg  rent  of  is.  for  the  some 
in  everg  gear  for  ever.  Too  qf  the  grantees  were 
the  churchwardens  and  overseers  of  the  parish ;  theg- 
entered  into  possession  of  the  land,  and  a  worhhouse 
was  dtdg  ereated  thereon,  which  was  used  as  such- 
until  1838.  Preoiouslg  to  1817,  all  the  grantees- 
had  died;  and  in  1835,  proclamations  having  been 
made,  and  the  heir  of  the  surviviug  grantee  not 
coming  in  to  be  admitted,  iliA  vestrg  of  the  parish 
in  order  to  sace  the  forfeiture  of  the  land,  nominated 
seven  persons,  who  vert  duly  a(knittid  on  pagwsent 
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tf  a  Jme^  in  hold  to  them,  wad  the  aurmoor  and 
mwnvort,  and  the  heirs  and  auufns  of  sudt  «vr- 
ti9or  of  the  lord  of  ike  manor,  by  the  rod,  and  by 
copy  of  oourt-rofl,  at  ike  toiU  of  the  lord,  according 
to  th»  eattom  of  the  manor,  upon  the  tame  truat, 
and  nibjeei  to  the  tame  rent  aa  contained  in  the  grant 
o/*  1781 1  and  certain  keriote  andfinea  therein  aped- 
feoBy  named.  In  1840,  a  reaoluthn  nf  the  veatry 
waa  paaaed  for  aurrtnderiny  the  piece  of  ground 
and  the  worbhouae  to  the  lird  of  the  manor,  and  in 
pnrananee  thereof  the  then  truateu  and  the  church 
wardena  and  o9craeera  awrrendered  the  aame  by  the 
rod  to  the  lord,  who  thereupon  entered  into  and 
took  poaaeaaion  of  the  aame.  The  yearly  rent  of  ba. 
waa  paid  from  n^\  to  1791,  and  Jrom  1825  to 
1838. 

/« 1859  the  then  overseers  and  churchwardena  of  the 
pariah  brought  an  cuAion  to  recover  the  premiaea 
from  the  thm  lord  of  the  moTior  : 

Held,  that  there  waa  no  adverae  hohling  by  the  oter^ 
seera  and  churchwardens  in  1833,  w/ten  the  3  ^  4 
Win.  4,  c.  27,  passed,  and  that  the  hrd  had  five 
years  from  that  time  durhig  which  lie  might  have 
eidered  and  resumsd  possession;  that  before  the 
expiration  of  that  time  a  fresh  tenancy  at  will  was 
created,  which  waa  put  an  end  to  in  1840  ;  that 
there  was  no  creation  of  a  freehold,  but  tliat  the 
plaJuUifs  were  tenants  at  will,  or  at  most  tenants 
from  year  to  year,  and  were  not  entitled  to  the  pos- 
session of  the  premises  at  the  time  they  brought  the 
aetion. 

This  was  au  aotion  brought  (IGtli  Feb.  1859)  by 
ths  plaintifld,  the  cbarcUwardcns  and  overseers  of 
HitcUam,  Surrey,  against  the  defendants,  for  the  reoo- 
nrj  of  a  piece  of  land,  containing  foar  acres  and  ten 
pMtbes  or  thereabouts,  in  the  said  parish,  on  the  north 
flde  of  Mitcham-oommon,  together  vrith  the  measnage 
or  tenement  and  the  ont-offioes  and  buildings  thereon 
lately  erected  as  a  workhouse  for  tho  poor  of  the  said 
pariah  of  Mitcham,  and  for  a  garden  or  orchard  for  the 
forther  oooommodAtion  of  the  said  poor,  and  snch  other 
buildings  as  are  now  standing  thereon,  and  which 
premises  are  now  used  as  an  india-rubber  manufactory, 
with  the  appurtenances. 

Case  sU^d  by  consent. 

There  are,  either  appendant  to,  or  forming  part  of 
or  mduded  in,  the  manor  of  Biggin  and  Tamworth,  in 
tile  county  of  Surrey,  large  commons  or  commonable 
waate  lands,  of  which  the  premises  sought  to  be  reco- 
Tered,  prior  to  1781,  fomed  part. 

On  the  21st  Aug.  1781  the  lady  of  the  manor  of 
Biggm  and  Tamworth,  by  the  consent  in  writing  of 
«(^teeD  persons,  tenants  of  the  mnnor,  **  granted  nnto 
Foster  Reynolds,  John  Swain,  John  Chesterman, 
Joaeph  Sibley  and  James  Galpin,  licence  to  inclose  a 
piece  of  land,  parcel  of  the  common  or  waste  belong- 
htg  to  the  said  manor,  called  Mitcham-oommon,  oon- 
tiioing  three  acres  and  two  roods  (being  part  of  tho 
hmd  sought  to  be  recovered),  as  the  same  were  then 
staked  out,  and  that  they  and  their  heirs,  and  all  per- 
sons claiming  under  them,  should  and  might  lawfully 
boU  the  same  so  inclosed,  in  trust,  for  the  purpose  of 
eicetuig  and  bnOding  a  workhouse  for  the  poor  of  the 
sstd  parish  of  Mitcham,  and  for  a  garden  and  orchard 
for  the  further  accommodation  and  benefit  of  the  said 
poor,  rendering  to  the  lady  of  tho  said  manor,  and  all 
other  lords  or  ladies,  lord  or  lady  of  the  said  manor, 
the  yearly  rent  of  five  shillings  for  the  same  in  every 
jear  for  ever."  The  consent  and  grant  are  entered  on 
the  ooort-Tolls  of  tho  manor,  but  the  grant  was  not 
seoording  to  any  custom  of  the  manor,  and  there  never 
was  any  custom  of  the  manor  for  the  lord  or  lady  of 
the  manor  to  grant  alien,  or  convey  any  part  of  the 
oomnon  or  waste  lands  of  or  belonging  to  the  manor 
in  the  moaner  in  which  the  waste  land  comprised  m  the 
[Mao.  Cas.] 


grant  of  the  2l8t  Aug,  1781  was  or  purported  to  be 
granted  or  conveyed. 

John  Chesterman  and  Joseph  Sibley  were  the  then 
churchwardens  and  overseers  of  the  parish. 

The  churchwardens  and  overseers  of  the  parish  from 
1781  entered  into  possession  of  the  land  and  premises, 
and  a  poorhouse  or  workhouse  was  duly  erected  at  the 
expense  of  the  parish  upon  the  piece  of  land,  and  the 
workhouse  and  land  was  thenceforth  nsed  and  posses* 
sion  thereof  had  by  the  churchwardens  and  overseers  of 
the  parish,  for  the  accommodation  and  benefit  of  the 
poor  thereof,  until  1838. 

Up  to  and  including  the  year  1836  tho  workhon^e 
was  nsed  by  the  chnrchwardens  and  overseers  of  the 
parish  of  Mitcham.  Subsequently  to  the  year  1886, 
and  by  virtue  of  the  Poor  Law  Acts,  the  parish  of 
Mitcham  was  included,  with  other  parishes,  in  tiie 
Oroyden  Union,  and  the  workhouse  was  from  time  to 
time  nsed  by  the  guardians  of  the  Oroydon  Union  con- 
stituted under  the  said  Acts,  for  the  reception  of  the 
poor  of  the  parish  of  Mitcham,  until  Midsummer  1888. 
The  guardians  of  the  poor  of  the  said  onion  paid  to 
the  churchwardens  and  overseers  of  Mitcham  the 
annual  rent  of  105/.  in  respect  of  such  workhonse 
up  to  Midsummer  1838,  and  up  to  that  time  the 
ehurchwai*dens  and  overseers  kept  the  workhonse  in 
repaur  and  disposed  of  the  fruit  or  produce  of  the 
garden  and  orchard,  and  annually  accounted  to  the 
vestry  of  the  parish  in  respect  of  the  rent  and  produce. 
In  the  year  1838  the  use  of  the  workhouse  as  a  work- 
house was  abandoned,  but  the  churchwardens  and  ovei- 
seera  of  the  said  parish  retained  possession  of  the 
land  and  premises,  sold  the  produce  of  the  land,  and 
accounted  for  the  sums  realized  by  such  sole  in  their 
ttooounti  as  such  churchwardens  and  overseers  until 
Feb.  1840. 

In  tho  year  1817  the  churchwardens  and  overseers 
of  the  said  parish  took  possession  of  2  roods  10  perches 
of  laud,  pnrcel  of  the  said  Mitcham-common  (the  re- 
maining part  of  the  land  sought  to  be  recovered),  and 
inclosed  the  same,  and  held  possession  of  and  used  and 
enjoyed  the  same,  with  the  residue,  for  the  benefit  of 
the  poor,  until  1838,  and  from  thence  till  Feb.  1840 
they  sold  the  produce  thereof,  and  applied  the  proceeds 
in  manner  mentioned  with  rsspect  to  the  rc^due  of 
the  land. 

Previously  to  the  6th  Aug.  1817  all  the  persons 
originally  nominated  trustees  of  toe  said  piece  of 
ground  and  premises,  containing  three  ocres  and  two 
roods,  had  died,  and  it  appears  on  the  rolls  of  the 
manor  that  the  homage  presented  to  a  court  baron, 
holden  on  the  21  st  May  1834,  the  deaths  of  the 
said  trustees,  and  it  was  not  known  who  was  the 
survivor  or  the  heir  of  the  survivor,  and  there  is  also 
an  entry  on  the  court-rolls,  and  the  fact  is  that  there- 
upon three  several  proclamations  were  made,  according 
to  the  custom  of  the  manor,  for  the  heir  of  the  sur- 
viving trustee,  or  any  other  person  claiming  title  to 
the  said  premises,  to  come  in  and  be  admitted,  and 
that  the  lost  of  such  proclamations  was  mode  on  the 
27th  Oct.  1835,  and  that  default  having  been  made, 
the  bailiff  of  the  manor  was  ordered  to  seize  the  land 
as  forfeited  to  the  lord.  Such  proclamations  and  de- 
fault were  duly  enrolled. 

On  the  10th  Oct  1835  the  steward  of  the  manor 
wrote  and  sent  the  following  letter  to  the  churchwar- 
dens of  Mitcham : — 

"  6,  Harper-street,  Red  lion-square, 
"  lOlh  Oct.  1835. 

"  Gentlemen,— I  beg  to  inform  you  that  a  general 
court  bnron  for  the  manor  of  Biggin  and  Tamworth 
will  be  held  at  the  Swan  Inn,  Mitcham,  on  Tuesday, 
the  27th  instant,  at  twelve  o'clock  at  noon,  and  as  all 
the  gentlemen  who  were  admitted  tenants  of  the 
manor  for  the  land  upon  wliich  the  workhouse  is 
erected  ore  dead,  it  is  necessary  that  the  parish  should 
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nominate  others  in  their  stead,  in  order  that  they 
maj  he  admitted  at  the  next  conrt  to  save  a  for- 
fcitore  of  the  estate.  I  shall  therefore  be  obliged 
by  hearing  from  yon  npon  the  snbjoct  at  yonr  earliest 
conrenienoe.  "  I  am,  &c, 

**  J.  E.  Pexfou),  Steward. 

"  To  the  churchwardens,  Mitcham,  Surrey/* 

In  the  parish  books  of  Mitcham  there  u  an  entry 
dated  22nd  Oct  1835,  to  the  following  effect:— "At 
a  vestry  held  this  day,  pursuant  to  public  notice  given 
in  the  church  on  Sunday  last,  for  taking  into  oon- 
mderation  a  notice  received  by  the  churchwardens 
from  the  steward  of  the  manor  of  Biggin  and  Tarn- 
worth,  to  nominate  tenants  for  the  land  on  which  the 
workhouse  is  erected  in  the  stead  of  those  who  arc 
deceased,  and  other  business :  Resolved,  that  the  fol- 
lowing eight  gentlemen  being  nominated,  be  requested 
to  take  upon  themselves  the  execntion  of  the  trust, 
with  the  understanding  that  the  expenses  consequent 
thereon  should  be  paid  by  the  overseers  of  the  poor  of 
this  parish." 

The  overseers  of  the  parish  paid  to  the  then  lord 
of  the  manor,  or  his  stewai'd,  the  sum  of  79/.  17«.  6d. 
as  and  by  way  of  fine  in  respect  of  the  admusion  of 
seven  of  the  above  named  eight  persons  (the  vicar 
not  being  admitted),  and  there  is  on  the  rolls  of  the 
manor  an  entry  that  at  a  special  court  baron,  holden 
on  the  27th  Oct.  1835,  siter  reciting  the  grant  of 
the  21st  Oct  1781,  and  that  the  said  Foster  Rey- 
nolds and  the  four  other  persons  inclosed  the  piece 
of  land  whereon  the  churchwardens  and  overseers 
erected  the  workhouse,  and  converted  the  remainder 
into  a  garden  and  orchard  as  aforesaid,  and  after  re- 
citing the  proclamations  and  forfeiture,  and  that  the 
lord  had  remitted  the  escheats  and  forfeiture,  the 
lord  granted  to  the  said  seven  persons  the  said  piece 
of  land  and  premises,  to  hold  unto  them  and  the 
survivor  or  survivors  of  them,  and  the  heirs  and 
assigns  of  such  survivors  of  the  lord  of  the  manor, 
by  Uie  rod  and  by  copy  of  court-roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  manor,  in 
trust  for  the  inhabitants  of  the  parish  of  2ilitcham,  and 
to  be  surrended  and  disposed  of  as  they  should  from 
time  to  time,  in  public  vestry  assembled,  or  otherwise, 
legally  direct  or  appomt,  so  as  the  aforesaid  customary 
hereditaments  and  premises  should  be  for  ever  there- 
after used  as  a  workhouse  for  the  poor  of  the  parish  of 
Mitcham,  and  for  no  other  purpose,  yielding  and 
paying  the  rent  of  5s.  a-year,  and  a  heriot  on  the 
death  of  every  tenant  of  2L  2s.,  and  a  fine  at  will  on 
the  death  or  alienation  of  a  tenant,  and  doing  fealty, 
suit  of  court,  and  performing  such  other  services  as  the 
cnstomary  tenants  of  the  manor  do  or  ought  to  perform. 
And  such  seven  persons  were  then  admitted  tenants  in 
manner  and  form  aforesaid,  and  the  fine  for  their  ad- 
mission was  sot  at  79A  17s.  6(f.,  and  their  fealty  was 
respited. 

It  appears  from  the  accounts  of  a  deceased 
steward  of  the  manor,  that  the  yearly  rent  of  5s.  re- 
served by  the  grant  of  the  21st  Aug.  1781  was  paid  to 
the  lord  from  1781  to  1791,  and  from  the  books  of  the 
churchwardens  and  overseers  of  the  parish  that  it  was 
paid  to  the  lord  from  the  year  1825  to  the  25th 
March  1836. 

The  guardians  of  the  poor  of  the  Croydon  Union, 
on  the  8th  May  1838,  sent  to  the  churchwardens  and 
overseers  of  Mitcham  a  notice  in  writing  under  their 
common  seal  of  their  intention  to  deliver  up  to  them 
on  the  24th  Juno  next  possession  of  the  workhouse 
and  gardens,  land  and  appurtenances  thereto  belong- 
ing, which  they  then  held  of  them.  The  workhouse 
was  at  the  same  time  abandoned  by  the  guardians,  and 
possession  thereof  was  delivered  up  to  the  church- 
wardens and  overseers  of  Mitcham. 

At  a  meeting  of  the  vestry  of  the  parish  of 
Mitcham,  held  on  the  23nl  Jan.  1840|  a  resolution  was 


passed  for  surrendering  the  said  piece  of  ground  and 
the  workhouse  and  premises  which  had  been  erected 
thereon  by  the  parish,  into  the  hands  of  the  then  lord 
of  the  manor,  which  resolution  was  to  the  following 
tenor  and  effect :  ~"  At  a  vestry  assembled  under  public 
notice,  given  as  the  law  requires  for  that  purpose,  to 
take  into  consideration  the  expediency  of  surrendering 
and  disposiug  of  the  premises  on  Mitcham-common, 
Utely  used  as  and  for  the  workhouse  of  this  parisli, 
and  to  give  directions  to  the  churchwardens  and  over- 
seers of  the  poor,  and  the  trustees  and  all  other  persons 
in  whom  such  premises  are  now  vested,  to  aurreader 
and  dispose  of  the  same  accordingly,  Edward  Walnisley, 
Esq.,  churchwarden,  in  the  chur,  present  Messrs.  James 
Bridger,  churchwarden  (who  is  now  lord  of  the  manor, 
and  one  of  the  now  defendants),  John  Glover  and  John 
Searle,  overseers,  John  Holden  and  Charles  Aspexy, 
guardians,  and  nineteen  other  vestrymen :  Whereas, 
it  appearing  to  this  vestry  that  the  guardians  of  the 
Croydon  Union  have  ever  since  Midsummer  1838 
formally  abandoned  and  delivered  up  possession  to  the 
churchwardens  and  overseers  of  the  poor  of  this  parish, 
the  premises  on  Mitcliam-common,  which  had  been  for 
many  years  and  up  to  that  period  used  as  a  work- 
honse  for  the  poor  of  this  parish,  and  that  such  pre- 
mises are  now  no  longer  used  or  required  as  such 
workhouse,  and  it  appearing  also  to  this  vestry  that 
the  parish  has  ever  since  sustained  a  considerable 
annual  expense  by  keeping  a  proper  person  to 
protect  the  premises,  and  it  fnrther  appearing  to  this 
vestry  that  the  purpose  and  object  for  which  the  pre- 
mises were  granted  to  certain  trustees  for  the  benefit  of 
the  parish  by  the  lord  of  the  manor,  of  whom  such 
premises  are  holden,  have  now  ceased,  and  that  such 
trustees  are  liable  to  pay  to  the  lord  of  the  manor  a 
yearly  quit-rent,  and  to  keep  the  premises  in  repair;  it 
is  unanimously  resolved  and  agreed  that  it  is  expedient 
and  for  the  benefit  of  this  parish  tlmt  the  hereditaments 
and  premises  heretofore  used  as  a  workhouse  for  the 
poor  of  this  parish  be  surrendered  to  the  lord  of  the 
manor  of  whom  the  same  are  holden  by  the  church- 
wardens and  overseers  of  the  poor,  and  by  the  tmsteee 
of  the  same,  and  by  all  such  other  persons  as  may  be 
considered  necessary  to  effect  a  legal  surrender  of  the 
said  premises.  And  this  vestry  do  hereby  accordingly 
authorise  and  empower,  direct  and  appoint  the  church- 
wardens and  ovenseers  of  the  poor  of  this  parish,  the 
five  persons  (naming  them)  to  whom  the  premises  were 
granted  in  trust  for  the  mhabitants  of  this  parish,  and 
to  be  surrendered  and  disposed  of  as  they  dioold  from 
time  to  time  in  public  vestry  assembled,  or  otherwise 
legally  direct  and  appoint,  so  as  the  said  premises  should 
be  for  ever  after  used  for  a  workhouse  for  the  poor  of 
this  parish,  and  for  no  other  purpose,  to  surrender  the 
some  premises  into  the  hands  of  the  lord  of  the  manor 
in  sudi  way  as  may  be  considered  necessary  in  order  to 
relieve  this  parish  and  the  trustees  from  all  further 
expense  and  liability." 

.  A  copy  of  this  resolution  was  forwarded  to  Jamca 
Moore,  Esq.,  the  then  lord  of  the  manor,  with  a  letter 
expressing  the  readiness  of  the  parish  officers  to  exe- 
cute it 

It  appears  by  an  entry  on  the  conrt-roU,  that  in 
pursuance  of  the  resolution,  Uie  then  trustees  of  the 
piece  of  land,  workhouse  and  premises,  r.nd  tlie  church- 
wardens and  overseers  of  the  parisli,  surrendered  tlie 
same  into  the  hands  of  the  lord,  according  to  the  cus- 
tom of  the  manor,  and  by  a  surrender  note  under  seal, 
taken  out  of  court  by  the  steward  of  the  manor  on 
the  16th  Feb.  1840,  and  signed  by  the  trustees,  therein 
described  as  customary  tenants  of  the  manor,  and  by 
the  overseers  and  churchwardens  of  the  parish,  deacribcd 
as  such,  those  parties,  in  pursuance  of  the  direction  of 
the  vestry  meeting  of  the  inhabitants  of  the  pariah  of 
Mitcham,  contained  in  the  above  resolution,  sur- 
rendered by  the  rod  mto  the  hands  of  the  lord,  accord- 
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ing  to  the  eostom  of  the  manor,  the  said  piece  or  parcel 
of  castomaiy  land,  containing  3a.  Sr.,  together  with 
the  measiuge  or  premises,  for  many  years,  and  until  then 
btd/  used  as  a  workhouse,  &c.,  to  which  said  costo- 
niary  hereditaments  the  ssud  trustees  were  admitted 
tenants  at  the  said  special  court  baron  holden  on  the 
S7th  Oct  1835,  to  the  intent  that  the  lord  might  do 
therevith  his  will. 

Ttie  poor-law  board  for  the  time  being  were  no 
ptrties  to  the  surrenders,  or  either  of  them.  According 
to  the  Sonne  of  business  of  the  poor-law  board,  if  any 
application  for  their  consent  to  or  with  respect  to  such 
mrreudcrs  had  been  made  to  them,  such  application, 
and  the  consent  thereto,  if  any,  would  have  been 
entered  on  the  register  for  tho  time  being  of  their  cor- 
respondence, which  register  is  now  in  existence.  On 
saiching  such  register  it  is  founJ  that  no  such  appli- 
eation  or  consent  is  contained  tlierein,  nor  is 
there  any  trace  among  the  documents  of  the  poor-law 
board  of  such  application  having  been  made  or  consent 
getcsL 

Immediately  after  the  afurecaid  surrender  of  the 
Sa.  2r.  had  been  made,  and  on  the  same  18th  Feb. 
1840,  one  churchwarden  and  one  overseer  of  the  poor 
of  the  parhih  accompanied  tlie  bailiff  of  the  manor  on 
the  said  2r.  lOp.,  and  delivered  the  possession  thereof 
ti  the  bailiff.  One  churchwarden  and  one  overseer 
were  appointed  and  delegated  by  the  two  churchwar- 
deos  and  three  overseers  of  the  poor  of  the  said  parish 
to  deliver  up  possession  as  aforesaid  as  their  joint  act, 
and  on  thi-ir  behalf,  and  such  possession  was  so 
delivered  up  accordingly. 

James  Moore,  as  tho  landlord  of  tho  said  manor, 
tbereopon  entered  into  and  took  possession  of 
all  the  kuda  and  premises  containing  4  a.  Or.  lOp. 
James  Hooro  was,  and  continued  to  be,  from  the  year 
IS03  up  to  the  time  of  his  death  (which  happened  in 
the  month  of  Feb.  1851),  the  lord  of  the  manor,  and 
ths  defendant  James  Bridger  became  tho  lord  of  tho 
aaaorin  1857. 

The  defendants  clai.n  all  and  every  tho  said 
Lads  through  the  nud  James  Aloore. 

The  licence  of  the  21st  Aug.  1781,  and  tho 
grant  of  the  27th  Oct.  1835,  were  neither  of  them 
executed  in  tho  presence  of  two  or  more  ci-edible  wit- 
nesses, or  enrolled  in  the  High  Court  of  Chancery 
within  six  calendar  months  next  after  the  execution 
thereof,  and  the  licence  was  not  made  for  a  full  and 
valuable  consideration,  actually  paid  at  or  before  tlie 
making  of  such  licence.  The  said  2  roods  10  perches 
of  waste  land  was  not,  nor  has  any  part  thereof, 
snored  by  deed  executed  in  the  presence  of  two  or 
mora  credible  witnesses,  and  enrolled  iu  tho  High 
Court  of  Chancery. 

The  questions  for  the  opinion  of  the  court,  were 
fint— whether,  at  the  time  of  the  surrender  in  Feb. 
1840,  the  churchwardens  and  overseers  of  Mitchum' 
had  any,  and  what,  estate  or  interest  in  the  premises, 
or  any  part  thereof?  secondly — whether  at  the  com- 
mencement of  this  action,  the  churchwardens  and 
overseers  were  entitled  to  the  possession  of  the  land 
aod  premises,  or  any  part  thereof,  on  behalf  of  the 
parish  ?  If  tho  answer  to  tlie  two  questions  were  in 
the  affirmative,  in  respect  of  any  part  tliereof,  then 
judgment  was  to  be  entered  for  the  plaintiffs  fur  so 
much.  If  in  the  negative,  then  judgment  was  to  be 
eatered  for  the  defendants. 

The  court  was  to  be  at  liberty  to  draw  such  infer- 
ences from  tlie  facts  stated  as  a  jury  might  have 
drawn. 

lAfih,  q.C,  71  H,  Terrell  (Chancery  bar)  and  HoU 
for  the  plaintiffa.— At  tho  time  of  the  passing  of  3  &  4 
Will  4,  c.  27i  there  had  been  an  adi'erse  possession  for 
twenty  years,  and  a  freehold  was  acquired  which  has 
never  been  divested :  (I  Coke,  142  b  )  It  was  the  in- 
tcntloa  of  the  parties,  not  that  the  grant  should  be  a 


copyhold  grant,  but  a  grant  in  fee-simple  for  ever, 
subject  to  a  uommal  rent,  and  it  was  the  intention 
that  beyond  that  rent  the  lord  should  have  no  interest. 
The  twenty  years*  adverse  possession  gave  a  title ;  the 
rent  was  not  paid  as  a  rent  service,  but  as  a  rent  seek, 
an^  not  as  any  acknowledgment  of  a  tenure.  A  title 
was  gained  at  the  passing  of  the  Act,  subject  to  be 
divested  if  an  action  was  brougUt  within  five  years  of 
that  time;  that  not  having  been  done, - notliing  haa 
occurred  which  can  divest  the  plaintiffs:  (Litt.  88. 
215-217;  Nepeanv.Doe,  1  Smithes  L.  C.  535,4th 
Edit.;  Reading  X,  Ro^9ton,  2  Salk.  423;  Co.  Litt 
277;  Tayhrv,  Horde,  I  Burr.  60;  1  Wms.  Sattud. 
319,  note  k;  Doe  d.  Dayman  r.  Moore,  9  Q.  B.  555, 
were  also  referred  to.) 

Boc'd,  Q.C,  ir.  //.  TerrtU  (Chancery  bar)  and 
Rolfinson,  contra — ^This  action  was  brought  in  1859, 
and  we  must  look  to  what  took  place  during  the 
twenty  years  preceding  that  time.  From  1886 
the  lord  exercised  the  rights  of  an  owner  in  fee, 
and  the  plaintiffs  were  only  in  possesion  as  tenants  tiU 
1840,  when  the  surrender  was  made;  then  there  is  no 
adver:M:  act  by  tho  plaintiffs  till  1859,  when  the  writ 
WAS  issued.  There  has,  therefore,  been  a  twenty  yean* 
possession  by  the  lord.  The  reservation  of  a  rent  showa 
the  intention  to  preserve  tho  lord*s  rights;  the  tenancy 
was  at  will,  or,  at  most,  from  year  to  year.  In  1833, 
therefore,  tho  holding  was  not  adverse.  The  Act  gave 
the  lord  five  years  before  his  title  was  put  an 
end  to,  and  before  that  there  was  a  new  tenancy :  {Doe 
dent,  LanadtHe  v.  Govoer^  17  Q.B.  589;  Doe  T. 
Gregory,  2  Ad.  &  Kl.  14,  were  also  cited.) 
Lush,  Q.C.  in  reply.  cur.  adv.  pulL 

June  14.— CocKBunw,  C.J. — ^Thb  was  an  action 
brought  by  the  churchwardens  and  overseen  of  the 
parish  of  Mitcham,  to  recover  certain  lands  and  pre- 
mises of  which  the  defendants  an  in  possession,  de- 
riving title  from  Jas.  Moora,  lord  of  tho  manor  of 
Diggin  and  Tamworth,  in  the  county  of  Sumy.  The 
property  in  dispute  was  formerly  part  of  the  wastes  of 
the  manor  in  question,  and,  as  such,  part  of  the  lord's 
freehold.  It  appcfln  from  the  case  that  on  the  2l8t 
Aug.  1781  tho  then  lady  of  the  manor,  by  consent  of 
I  the  tenants  of  the  manor,  granted  to  five  persons 
named,  licence  to  inclose  three  acres  and  two  roods,  part 
of  the  waste,  and  that  they  and  their  heirs,  and  all 
persons  claiming  under  them,  should  and  might  law*- 
fuUy  hold  the  same  so  inclosed,  in  trust  for  the  pnrpost 
of  erecting  and  building  a  workhouse  for  the  poor  of 
the  said  parish  of  Mitcham,  and  for  a  garden  and 
orchard  for  the  further  accommodation  and  benefit  of 
the  said  poor,  rendering  to  the  lady  of  the  said  manor, 
and  all  other  lords  or  ladies,  lord  or  lady  of  tho  said 
manor,  the  yearly  rent  of  5*.  for  the  same  in  every 
year  for  ever.  The  churchwardens  and  overseen  in 
the  year  1781  entered  into  posscsaon,  and  at  the  ex- 
pense of  t^  pansh  erected  a  workhouse,  and  used  and 
occupied  it,  up  to  and  including  the  year  1836,  as  the 
workhouse  of  Itho  parish.  It  appeara  from  the  aooounta 
of  a  deceased  steward  of  the  manor,  that  the  yearly  rant 
of  5«.  reserved  by  the  grant  was  paid  to  the  lord  of  the 
manor  from  the  year  1781  to  the  year  1791;  and  it 
appearit  from  the  books  of  the  churchwardens  and  over- 
secr.1  of  tho  parish  that  .this  rent  was  further  paid  from 
the  year  1825  to  tho  25th  March  1836.  We  think 
ourselves  warrcnted  to  infer  that  it  was  paid  during 
the  interval  between  1791  and  1825.  On  the 
10th  Oct.  1835,  the  five  persons  to  whom  the  licence 
had  been  granted  in  1781  being  then  dead,  notice  was 
given  to  the  officers  of  the  parish  by  the  steward  of  the 
manor  to  nominate  other  persons  for  the  purpose  of 
admission  to  save  a  forfeiture.  Seven  persons  wen 
accordingly  nominated  and  admitted,  the  pnrish  paying 
a  sum  of  79/.  17«.  6dL  as  a  fine  on  their  admissijn.  In 
this  proceeding  tho  estate  was  tnated  by  all  parties 
(but  beyond  all  question  erroneously)  ss  u  copyhold 
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tenement)  In  1840  the  parish  officers,  in  conformity 
with  a  resolution  of  the  pmish  in  Testry  assembled, 
surrendered  and  /i^re  up  the  premises  to  the  lord  of  the 
manor,  and  the  latter  then  entered  and  took  possession 
and  afterwards  conveyed  the  premises  to  the  defen- 
dants. The  plaintiffs  claim  to  recover  possession  on 
the  groond  that  the  pariah  having  had  adverse  pos- 
session of  the  premises  for  more  than  twenty  years  at 
the  time  of  the  passing  of  the  3  &  4  NVill.  4,  c.  27,  the 
right  of  the  lord  was  barred,  and  an  indefeasible  free- 
hold interest  acquired  by  the  parish,  which  freehold 
interest  was  not  afterwards  divested  by  what  took 
place  in  the  admission  in  1835  or  the  surrender  to  the 
lord  in  1840.  The  defendants  on  the  other  hand  con- 
tend, that  the  possession  of  the  parish  up  to  the  passing 
of  the  3  &  4  Will.  4,  c.  27,  waa  that  of  tenants  at 
will,  and  that  consequently  the  lord  had  a  period  of 
five  years  from  the  passing  of  the  Act  before  his  right 
of  entry  expired ;  that  within  such  five  years  a  new 
tenancy  at  will  was  created  by  what  took  place  in  1835, 
and  Qonseqoently  a  fuithor  period  of  twenty-one  years 
accrued  to  the  lord  within  which  the  estate  at  will 
might  be  determined ;  and  that  within  such  twenty-one 
years,  namely  in  1840,  the  estate  at  will  was  put  an 
end  to  by  the  entry  and  possession  of  the  lord. 
If  the  dejfendants  are  right  in  the  position  that 
the  parish  officers  were  possessed  as  tenants  at 
will  at  the  time  of  the  passing  of  the  3  &  4  Will.  4, 
0.  27,  the  defendants  must  prevail,  as  we  are  clearly 
of  opinion  that  if  the  first  tenancy  was  a  tenancy  at 
will,  the  admission  in  1835  operated  to  create  a 
fresh  tenancy  of  the  same  kind.  If  before  the  right  of 
entry  upon  a  tenant  at  will  is  gone,  the  tenancy  is  put 
an  end  to,  and  a  new  tenancy  at  will  created  by  fresh 
agreement,  express  or  implied  between  the  parties, 
then,  according  to  the  decision  in  Doe  dem  Bennett 
y.  Titmer^  7  M.  &  W\  226  (with  which  we  concur),  a 
fresh  right  of  entry  accrues,  and  an  additional  period 
of  twenty  year9  must  run  before  the  entry  would  be 
barred.  Whether  such  a  fresh  tenancy  was  created  or 
not  is  a  question  of  fact.  It  is  true  that  the  admission 
in  1835  took  place  under  an  erroneous  belief  that  the 
proper^  was  copyhold;  but  this  mistake  does  not 
prevent  the  transaction  from  operating  as  what  we  find 
it  really  was,  namely,  a  determination  of  the  first  tenancy 
at  will  and  the  creation  of  a  new  one,  inasmuch  as  the 
li^mission  being  inoperative  to  convey  a  copyhold  estate, 
the  possession  under  it  amounted  iu  point  of  law  to  no 
more  than  «  tenancy  at  will.  The  right  of  entry  of  the 
lord  after  this  would  not  be  ban'ed  by  efflux  of  time 
till  1855.  But  in  1840,  long  before  it  was  barred,  the 
lord  of  the  manor,  Mr.  Moore,  actually  entered,  and 
fkt>m  that  time  he,  and  those  who  claim  under  him, 
had  both  possession  and  titla  to  the  premises.  This 
being  so,  we  are  brought  back  to  the  question  whether 
the  holding  of  the  plaintiffs  up  to  the  3  &  4  Will.  4,  c 
27,  was  as  tenants  at  will,  or  whether  then:  possession 
had  been  adverse.  It  was  contended  on  the  part  of  the 
plaintiffs,  that  the  intention  of  the  parties  was  tliat  a 
freehold  interest  should  be  created  (the  grant  of  the 
licence  being  to  the  licencces  and  theu*  heirs  for 
ever),  and  that  the  rent  was  received  as  a  quit- 
rent,  after  the  manner  of  the  rents  i-eceived  in 
ancient  times  on  the  grants  of  freehold  by  lords  of 
manors,  and  that  although  such  a  grant  could  not 
operate  in  law  as  a  conveyance  of  the  freehold,  yet 
the  parties  having  intended  to  create  a  freehold  cstiite, 
possession  under  the  grant  would  be  of  a  character  in- 
compatible with  the  notion  of  a  freehold  title  in  the 
grantor,  and  would  therefore  be  an  adverse  possession. 
The  proposition  of  the  plaintiffs — that  where  there  is 
an  intention  to  convey  a  freehold  ratate,  and  posses- 
sion is  given  accordingly,  but  owing  to  some  defect  in 
tike  conveyance  in  point  of  law  an  estate  at  will  only 
u  created,  poaaefl^ou  imder  such  circumstances  will 
amount  to  an  adverse  poaseosion— if  true  in^pomt  of  law 


(a  matter  which  it  is  not  necessary  to  determine)  must 
at  all  events  be  taken  with  this  qualification,  namely, 
that  the  intention  that  the  holdmg  should  be  in  Uie 
character  of  a  freehold  mu>t  clearly  appear.  The 
incompatibility  of  the  possession  with  the  notion  of  the 
freehold  remaining  in  the  former  owner  must  be  fully 
established,  or  the  presumption  tliat  that  which  in  law 
is  an  estate  at  will  was  only  intended  to  be  such  must 
prevail.  But,  in  our  opinion,  the  plaintiffs  fail  to 
establish  that  there  was  in  the  present  cose  an  inten- 
tion to  create  a  freehold  estate.  The  so-called  grant 
does  not  purport  to  convey  the  fee  in  the  ordinary  way. 
It  merely  purports  to  gi'ant  a  licence  to  inclose  the  land 
and  to  hold  it  in  trust,  paying  a  yearly  rent  for  the  same. 
The  argument  as  to  intention,  arismg  from  the  fact  of 
the  grant  being  made  to  the  grantees  and  their  h^s  for 
ever,  is  met  by  the  reservation  of  a  yearly  rent ;  more 
especially  as  this  rent  could  not  be  effectually  reserved 
unless  the  grantor  reserved  to  herself  tlie  freehold ; 
and  wo  can  see  no  reason  why  wo  should  not  give  effect 
to  this  reservation.  It  seems  to  us  that  the  terms  of 
the  licence  as  strongly  manifested  that  the  lady  of  the 
manor  should  for  ever  have  the  lonlship  of  the  land,  as 
that  the  licencecs  should  hold  the  land  for  ever.  More- 
over, the  fact  of  the  parish  having  submitted  in  1835 
to  the  demand  of  tho  lord  to  nominate  fresh  trustees 
for  admission,  at  a  time  when,  from  the  effect  of  tho 
recent  statute,  had  their  possession  been  adverse,  they 
would  have  acquired  an  indefeasible  title  against  the 
lord,  is  inconsistent  with  the  notion  of  their  having 
held  as  freeholders.  On  the  contrary,  such  a  proceed- 
ing is  evidence  of  an  acknowledgment  that  the  freehold 
was  in  the  Icrd  :  (see  Doe  v.  WUkiason,  3  B.  &  C. 
413,  ;  Doe  v.  Clark,  8  B.  &  C.  717.)  Besides  this, 
the  payment  of  the  annual  rent,  even  if  he  did  not  turn 
the  holding  from  a  tenancy  at  will  into  a  tenancy  from 
year  to  year,  which  would  exclude  all  question  as  to 
adverse  possession — a  question  which,  in  the  view 
we  take  of  tho  case,  it  is  unnecessary  to  con- 
sider—at all  events  affoi-ds  strong  evidence  that 
the  holding  continued  permissive,  and  as  the  lord 
of  tho  manor  could,  before  the  statute  had  run, 
have  turned  the  licenoees  out  of  possession,  and  pro- 
bably would  have  done  so  if  at  any  time  they  had 
refused  to  pay  the  5s.,  which  they  had  stipulated  to 
pay,  "  for  that  holding,''  we  cannot  but  draw  the  infe- 
rence that  each  successive  payment  of  5«.  was  a  fresh 
acknowledgment  that  the  land  was  held  by  the  permis- 
sion of  the  lord  of  the  manor.  It  is  enough  for  the 
decision  of  this  case,  that  we  think  that  on  these  facts 
the  plamtiffs  have  not  established  that  the  holdings, 
which  originally  had  been  permissive,  had  before  1833 
become  adverse.  The  onus  lies  on  them  to  do  so,  and 
we  do  not  think  they  have  succeeded.  If  this  bo  so, 
the  possession  was  not  adverse  when  the  3  &  4  WilL  4, 
c.  27,  received  the  royal  assent.  The  then  lord  of  the 
manor  had  five  years  more  during  which  his  right  was 
preserved,  and  he  might  at  any  time  before  1 838  have 
entered  and  resumed  possession  of  the  premises.  We 
have  hitherto  spoken  only  of  the  part  of  the  premises 
which  were  comprised  in  the  licence  of  178  L.  Besides 
this,  the  parish  officers  m  1817  took  possession  of  2 
roods  10  perches  of  laud,  pai-cel  of  the  waste,  and  in- 
closed the  same,  and  held  posscssiun  of  it  and  enjoyed 
it  with  the  residue.  Tins  lord's  right  of  entry  to  this 
portion  of  the  land  could  not,  in  any  view  of  the  caise, 
be  barred  before  1837,  and  as  this  portion  of  the  pre- 
mi;ies  was  included  in  the  sun*ender  and  readmittanco 
in  1835,  before  the  right  of  cniry  was  barred,  and  was 
also  taken  possession  of  in  1840,  the  defendants  are 
equally  entitled  to  this  portion  as  to  the  otlier.  AVe 
therefore  answer  the  questions  put  to  us,  by  saying  that 
in  1840  the  churchwardens  and  overseers  of  the  poor 
had  no  greater  interest  in  tho  premises  than  that  oi 
tenants  at  will,  or  at  most  tenants  from  year  to  year ; 
and  secondly,  that  they  were  not  entitled  t«  the  poaoes* 
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iioB  of  the  premiaes  at  the  time  they  brought  the  action. 
Hk  result  la^  that  there  must  be  judgment  for  the 
defendant.  JuJgmentfitr  defendcuU. 


COTJBT  07  COMMON  BENCH. 

Bapflcted  by  Djunn.  Tbokas  Evaks  and  W.  Mayd,  ISsqri., 
BarrUten-at-Law. 

June  4  and  5. 
MsBSEY  Docks  and  Harbour  Company  v.  Jones. 
Poor-rate — Exemption — Docks — Occupation  beneficial 

or  non-hcneficial, 
T%A  Mersey  Docks  and  Ilarboitr  Company  are  not 
rateable  Jor  the  relief  of  the  poor  in  respect  of  their 
wet  docks  J  basins  f  cranes^  sheds  andwltarves^  gravifig 
dodtSy  ifc,  transit  sheds  and  offices^  tramways  ^railroad 
and  sidings,  dock  offices  and  depo's,  fc. ;  no  person 
haviig  a  beneficial  occupation  thereof.  Following 
Bex  V.  The  Inhabitants  of  the  Parish  of  Liverpool, 
1  B.^  C.  61,  tehere  the  same  question  in  effect,  and 
ike  same  statutes,  teere  the  subject  of  adjudication. 
Per  Byles,  J. :  there  is  not,  as  regards  tlie  question  of 
exemption  from  rating,  any  difference  in  principle 
between  the  case  of  a  public  harbour  where  any  man 
may  enter  with  his  ship,  and  pay  a  compensation 
towards  the  susientution  of  the  harbour,  and  the  case 
of  a  public  road  which  any  one  may  use  with  his 
tehicle,  and  pay  his  contribution  towards  tfie  repair 
of  the  road. 

This  is  an  action  of  replevin  brought  by  the  plaintiffs 
against  the  defendant  for  the  taking  and  detaining  cer- 
tain goods  and  chattels  of  the  pLiintifia,  and  by  consent 
of  the  parties,  and  by  the  order  of  the  Hon.  Keating,  J., 
dated  the  llth  Jan.  1860,  according  to  the  C.  L.  P.  A. 
1S52,  the  following  case  was  stated  for  the  opinion  of 
the  court: — 

By  a  rate  made  for  the  relief  of  the  poor  of  the 
pari^of  Liverpool,  on  the  2nd  June  185S,  the  ploin- 
tiibwere  assessed  in  the  sum  of  20,580/.  ISs.  Sd.  in 
respect  of  the  annual  value  of  the  dock  estates  within 
the  said  parish  vested  in  the  said  board.  The  following 
is  a  oopy  of  the  assessment : — 
Wet  docks  and  basins,  cranes,  sheds, 
and  wharfs  connected  therewith, 
within  the  parish,  viz.  Wellington, 
Bramley  Moore,    Nelson  Stanley, 
Collingwood,   Salisbury,  Clarence, 
Trafalgar,      Victoria,      Waterloo, 
Princes,    Canning,   Albert,    Salt- 
bouse,     Wapping,     King's     and     £        t.'d. 

Queen's  Docks    18,900    0    0 

Graving  docks  and  graving  blocks, 
engines  and  sheds  connected  there- 
with at  the  Clarence,  Princes, 
Canning,     King*s    and     Queen's 

Docks 746  13    4 

Transit  sheds  and  offices.    Princes 

Dock 375  18    4 

Tramway,  railroad  and  indings,  and 
high  level  railway  along  the  side  of 

the  docks  within  the  parish    233    6    8 

Dock  offices,  comprising  general 
offices,  treasure! *8  offices,  solici- 
tor's offices,  secretary's  offices, 
marine  surveyor's  offices,  board- 
room and  store-room 116  13    4 

Depot  for  wrecked  goods,  Waterloo 

Dock  52  10    0 

Depot    for  wrecked  goods,   Princes 

Dock  82  13     4 

Transit  shed,  west  side  of  Nelson 

Dock  23     6     8 

Transit  shed,  west   side   of  Nelson 

Dock  23     6     8 

Transit  shed,  west  side  of  Nelson 
Dock  23    6    8 


£ 

s. 

d. 

20 

8 

4 

14 

0 

0 

11 

13 

4 

7 

7 

0 

Transit  shed  west  side  of  dock  en- 
trance to  Waterloo  Dock     

Weighing   machine,   George's   Dock 
passage    

Weighing  machine.  Prince's  Dock  ... 

Telegraph  office,  Town-buildings    ... 

The  plaintiffs  did  not  appeal  against  the  siud  rate. 
The  distress  in  question  was  levied  in  consequence  of 
the  nonpayment  of  the  rate.  The  plaintiffs  entered 
into  the  usual  replevin  bond,  and  brought  the  present 
action.  The  dock  estates  within  the  parish  of  Liver- 
pool became  vested  originally  in  the  mayor,  aldermen, 
bailiffs  and  common  council  of  the  borough  of  Liver- 
pool, as  trustees  of  the  docks  and  harbour  of  Liverpool, 
by  virtue  of  several  Acts  of  Parliament ;  part  of  thosa 
e&tat^s  was  granted  volantxu-ily  by  that  corporation, 
part  was  sold  by  that  body  to  the  trustees  for  a  pecu- 
niary consideration,  and  other  parts  were  purchased  by 
the  trustees  from  private  individuals,  according  to  the 
powers  given  to  them  by  the  s.iid  Act  before- men- 
tioned and  other  Acts,  being  altogether  twenty-two  in 
number,  and  forming  a  series  extending  from  the  first 
year  of  (^ueen  Anne  to  the  twenty-first  year  of  her 
present  Alajesty,  both  inclusive,  all  of  which  may  bo 
referred  to  as  part  of  this  case.  Before  the  construction 
of  many  of  tlie  present  works  part  of  the  land  was 
shore  both  above  and  below  high-water  mark,  but  the 
greater  part  consisted  of  land  and  buildings  in  the 
occupation  of  individuals  rated  to  the  relief  of  the  poor 
of  the  said  parish.  The  dock  estates  at  present  consist 
of  docks,  basins,  piers,  jetties,  graving  docks,  gridirons, 
wharfs,  cjuays,  sheds,  offices,  buildings,  landing  stages, 
slips,  stairs,  river  walls,  dams,  embankments,  locks, 
gates,  bridges,  weirs,  sluices,  tunnel  cuts,  channels, 
roads,  railways,  tramroads,  cranes,  engines,  machi- 
nery and  other  matters  and  conveniences  requisite 
to  form  complete  ducks,  and  the  trustees  are  authorised 
to  receive  large  sums  of  money  under  the  name  of  dock 
rates  and  duties  for  the  accommodation  of  vessels 
in  the  said  docks  by  virtue  of  the  said  Acts  of  Par- 
liament. 

Under  and  by  virtue  of  the  6  Geo.  4,  c  187,  ond  the 
14  &  15  Vict.  c.  64  (being  two  of  the  Acts  comprised 
in  the  said  series),  a  committee  was  appointed  in  the 
mimner  directed  by  the  Aots,  called  the  Committee  for 
the  Affairs  of  the  Estate  of  the  Trustees  of  the  Liver- 
pool Docks,  and  all  the  powers  and  authorities  of  the 
said  trustees  of  the  Liverpool  docks  were  vested  in  such 
committee.  By  stat  20  &  21  Vict.  c.  162  (local  and 
personal),  and  which  also  may  be  referred  to  as  part  of 
tills  case,  entitled  **  An  Act  for  consolidating  the  docks 
at  Liverpool  and  Birkenhead  into  one  estate,  and  for 
vesting  the  control  and  management  of  them  in  one 
public  trust,  and  for  other  purposes,'*  sect.  26,  all 
the  docks,  lands,  buildings  and  other  property,  real 
and  personal,  sitiuite  at  Liverpool  that  were  held  by  or 
in  trust  for  the  trustees  of  the  Liverpool  Dock^, 
became  vested  in  the  plaintiffii  under  the  style  of  the 
Mersey  Docks  and  Harbour  Board,  but  bubject  to  all 
charges  and  liabilities  affecting  the  same.  By  sect.  49 
of  the  said  last-mentioned  Act,  it  is  enacted  that, 
subject  to  the  provisions  of  this  Act,  the  board  shall  stand 
possessed  of  all  the  property,  powers,  rights  and  privi- 
leges hereby  transferred  to  them  upon  the  trusts 
and  for  the  purpo&es  upon  and  for  which  sucli  property, 
powers,  lights  and  privileges  were  holden  pronously 
to  the  commencement  of  this  Act.  I'he  56th  section 
of  the  same  enacts  as  follows  :—  The  following  nilcs 
shall  be  observed  by  the  board  with  respect  to  the 
moneys  received  by  them  under  this  Act ;  (that  is  to  say), 
(1.)  The  conservancy  expenditure  shall  be  defrayed 
out  of  the  conservancy  receipts.  (2.)  The  pilotage 
expenditure  shall  be  defrayed  out  of  the  pilotage  re- 
ceipts. (3.)  No  portion  of  the  conservancy  receipts 
or  pilotage  receipts  shall  lie  applied  in  aid  of  the  general 
expenditure.    (4.)  No  sums  shall  be  payable  in  respect 
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of  docks  by  any  vessel  that  docs  not  use  the  same. 
(5.)  Save  as  by  this  Act  is  provided,  no  moneys  re- 
ceivable by  the  board  shall  be  applied  to  any  purpose, 
unless  the  same  conduces  to  the  safety  or  convenience 
of  ships  frequenting  the  port  of  Liverpool,  or  facili- 
tates the  hhipping  or  unshipping  of  goods,  or  is  con- 
cerned in  discharging  a  debt  c  mtracted  fur  the  above 
purposes.  The  59th  section  of  the  same  Act  b  as 
follows : — "  The  board  shall  render  to  PaiTiament,  as 
soon  as  may  be  after  the  24th  day  of  June  in  every 
year,  an  noconnt  of  its  receipts  diuring  the  preceding 
year,  ending  the  24  th  June,  and  the  manner  in  wliich 
the  same  have  been  applied." 

The  board  manages  the  dock  estates  by  its 
servants  and  agents,  who  receive  nnd  account 
for  to  the  board  the  dues  and  other  moneys 
arising  from  the  m  magement  of  the  said  estates,  and 
no  part  of  the  estates  and  premises  comprised  in  the 
above  asscs;.mcnt  or  schedule  is  let  off  to  other  persons, 
uor  are  any  rents  paid  to  the  board  for  any  part  thereof. 
With  regard  to  the  application  of  the  uioneys  received 
as  dock  duties,  the  &tat.  8  Anne,  c.  12,'s.  9,  under 
which  the  first  dock  was  built,  enacts  as  follows : — 
**  That  all  and  every  such  sum  and  sums  of 
money  that  shall  be  raised  and  received  by 
the  duties  afoi-esaid,  and  recovered  for  any  the 
forfeitures  in  this  Act  appointed,  other  than  so 
much  thereof  as  shall  be  laid  out  and  allowed  to  the 
collector,  or  other  necessary  officer,  fur  the  collecting 
and  managing  the  said  duty,  for  charges  of  recovering 
the  same,  shall,  by  the  said  mayor,  aldennpn,  bailiff;^ 
and  common  council  for  the  time  being,  be  applie  I  and 
disposed  of  to  the  building  and  repairing  the  said  new 
dock  or  basin  and  other  works,  and  for  the  securing, 
preserving,  amending  and  maintaining  the  s.iid  dock 
or  ba^n  and  harbour  of  Liverpool,  and  to  no  other  use 
or  purpose  whatsoever." 

By  sections  in  the  subsequent  Acts  all  the  Acts  in 
the  &eries,  including  ihii  of  8  Anne,  are  directed  to  be 
read  and  construed  as  one  Act. 

All  the  dock  rates  payable  by  the  former  Acts  of 
Parliament  were  repealed  by  the  5 1  Geo.  3,  c.  1 43,  one  of 
the  above- mcntion(Ml  series,  by  which  new  rates  were  sub- 
stituted.  The  27  th  section  of  that  statute  is  as  follows : — 
"  And  be  it  further  enacted,  that  all  the  moneys  which 
shall  be  collected,  received,  levied,  borrowed  and  raised 
by  and  under  this  Act  shall  bo  applied  in  paying  and 
defraying  the  expenses  and  charges  attending  the  obtain- 
ing and  passing  this  present  Act,  and  to  the  paying  the 
expeu.ses  and  charges  attending  the  levying  and  collect- 
ing the  said  rates  and  duties,  and  after  tlie  paying  and 
appropriating  one-third  part  of  the  said  money,  to  and 
fur  the  purpose  of  making  and  completing  the 
southernmost  portion  of  the  said  North  Docks  as 
hereinafter  is  mentioned,  then  to  the  paying  off  and 
discharging  the  present  bond-debt  of  I4,705i!.  19s.  4(/., 
and  the  debt  of  67,406/.  18s.  7d,  owing  by  the  said 
trustees  to  the  corporation  of  Liverpool,  for  the  pur- 
ohaso  of  land  and  strand  intended  for  the  site  of  the 
southernmost  of  the  said  two  northeni  docks,  and  any 
future  bond-debt,  and  the  interest  on  the  same,  and  to 
the  paying  and  discharging  the  interest  on  all  other 
moneys  which  may  be  hereafter  borrowed  and  taken 
np  at  interest  under  the  provisions  of  this  Act  upon 
the  credit  of  the  said  dock  rates  and  duties  as  aforesaid, 
and  to  the  carrying  into  execution  the  purposes  of  this 
Act  and  the  said  recited  Acts,  in  the  making,  erecting, 
building,  finishing  and  maintaining  such  docks,  basins, 
piers  and  other  works  and  buildings  in  the  port  of 
IJverpool,  under  the  said  Acts  and  this  Act,  and  to 
the  paying,  defraying  and  satisfying  all  other  charges 
and  expenses  already  incurred,  or  hereafter  to  be  in- 
curred, in  the  carrying  into  ezeontlon  or  under  or  in 
oonaequencc  of  any  of  the  said  fonner  Acts  or  this 
present  Act,  and  the  residue  or  surplus  of  all  moneys 
arising  from  stteh  rates  or  duties  vhiob  shall  remain 


after  such  application  thereof  as  aforesaid,  shall  ftom 
time  to  time  be  applied  in  or  towards  the  repayment 
of  the  principal  moneys  which  shall  have  bisen  bor- 
rowed under  this  Act,  until  all  such  principal  mraeys 
shall  be  repaid,  and  all  assignments  of  or  mortga^ies 
upon  the  rates  and  duties  are  paid  oft,  satisfied,  dis- 
charged and  redeemed ;  and  when  by  the  means  last 
mentioned  all  the  principal  moneys  which  shall 
have  been  borrowed  shall  be  repaid,  and  all 
assignments  and  mortgages  upon  the  said  rates  are 
satisfied  nnd  redeemed,  then,  and  in  such  case,  it  shiUl 
be  lawful  fur  the  said  trustees,  and  they  are  hereby 
required,  to  lower  and  reduce  the  rates  and  duties 
hereby  granted  and  maile  payable,  as  far  as  the  same 
can  be  done  in  the  then  state  of  the  docks,  baidns, 
buildings  and  other  works  and  buildings  of  tUo  said 
port,  and  leaving  snffident  for  all  charges  of  manage- 
ment and  collection  of  rates  and  other  concerns  of  the 
said  docks,  basins,  piers,  works  and  other  buildings, 
and  improving,  repairing  and  maintaining  the  same, 
and  for  the  carrying  into  execution  the  proxnaons  of 
the  said  fonner  Acts  and  this  Act." 

By  the  Act  6  Geo.  4,c  187  (another  of  the  said  series), 
power  is  given  by  t!ie  1 05th  section  to  the  said  trustees  to 
levy  certain  fresh  rates;  and  by  the  lOGth  section,  to 
lower  all  rates,  and  to  r:use  the  same  again ;  and  by  the 
130th  section  it  is  enacted  as  fuUows :— **  And  be  it 
further  enacted,  that  all  the  moneys  which  shall  be 
collected,  levied,  borrowed  and  raised  under  this  Act, 
or  the  said  recited  Act,  shall  bo  applied  in  any  order, 
with  respect  to  priority  of  such  application,  as  to  the 
said  trustees  sh  ill  seem  expedient  and  proper  (except 
as  by  this  Act  provided  as  to  the  time  of  payment  of 
assignments  of  the  said  ra!es  and  duties  granted  by 
virtue  of  the  said  recited  Act)  in  laying  and  defraying 
tlie  charges  and  expenses  of  obtaining  this  Act,  and  in 
paying  the  expenses  and  charges  of  collecting  the  rates 
and  duties,  and  all  interest  due  and  to  grow  due  from 
time  to  time  on  moneys  borrowed  or  taken  np  at  in- 
terest by  the  said  trustees,  and  any  principal  moneys 
that  may  bo  called  in  frum  time  to  timo,  and  in 
the  gi*neral  management  and  conducting  of  the 
said  trust-estate  in  the  construction  of  the 
works  by  this  and  the  said  former  Acts  authorised 
to  be  erected,  established  and  maintained,  in  support- 
ing, maintaining  and  repairing  the  same,  and  every 
part  thereof,  and  in  carrying  into  execution  all  the 
provisions  of  the  said  several  recitod  Acts  and  this  Act, 
and  in  paying  off  and  discharging  the  whole  or  any 
part  of  the  present  bond  or  other  debt,  and  any  future 
bond  or  other  debt,  and  all  interest  due  and  to  grow 
due  thereon,  and  also  in  the  defraying,  paying  and 
satisfying  all  the  chai^ges  and  expenses  already  incurred 
or  hereafter  to  be  incurred  in  carrying  into  execution 
the  several  purposes  of  or  under  or  in  consequence  of 
any  of  the  clauses,  provisions,  powere  or  authorities 
contained  in  the  said  former  Acts  or  tliis  Act.'* 

By  the  Act  4  Vict.  c.  30  (^another  of  the  said  series), 
power  is  given  to  the  trustees  to  erect  transit  sheds,  to 
make  a  wet  dock,  to  construct  other  works,  and  to  raise 
a  further  sum  of  money,  and  to  levy  certain  additional 
rates ;  and  by  the  124th  section  it  is  enacted  as  fol- 
lows : "  **  And  be  it  enacted,  that  all  the  moneys  which 
shall  be  collected,  levied,  borrowed,  or  raised  under  or 
by  virtue  of  the  said  recited  Acts  aud  this  Aot,  shall  bo 
applied  in  any  order,  with  r<f>pect  to  priority  of  sodi 
application,  as  to  the  said  trustees  shall  seem  expe- 
dient, in  and  towards  the  completion  of  the  several 
docks,  transit  sheds,  warehouses  and  other  works,  by 
the  said  recited  Acts  and  this  Act  authorised  to  be 
mode,  framed,  erected  and  built,  and  for  and  towards 
the  several  ubjects  and  purposes  in  the  said  recited 
Acts  and  in  this  Act  mentioned,  in  the  general 
management  and  conducting  the  said  trust-estate 
and  carrying  into  execution  all  the  proviinons  of  the 
said  several  recited  Acts  and  this  Act,  and  fot  thio 
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genenl  uoprovemeot  and  reparation  of  the  dock^  basins 
and  trorks  of  the  said  trustees.** 

Bj  the  Act  7  &  8  Vict,  c  80  (another  of  the  said 
Kne3)i  power  b  gircn  to  the  said  trustees  to 
coDStract  additional  docks  and  raise  further  sums 
of  money;  and  by  the  127th  section  it  is  enacted 
IS  ft^ows: — **And  be  it  enacted,  that  ull  the 
Bvoeja  wluch  shall  be  collected,  levied,  borrowed,  or 
nised  nnder  and  by  virtue  of  the  said  recited  Acta  and 
this  Act,  shall  be  applied  fii'st  in  and  towards  the  pay- 
BNot  of  all  the  expenses  of  and  attending  the  passing 
of  tliis  Act,  and  then  in  and  towards  the  completion  of 
tbeiereral  docks  and  other  works -by  the  said  recited  Acts 
ind  this  Act  authorised  to  be  made  and  constructed,  and 
for  sad  towarda  the  several  objects  and  purposes  of  the 
Slid  recited  Acts  and  this  Act  mentioned,  and  in  the 
geoenl  management  and  conducting  of  the  said  trust- 
estate,  and  carrying  into  execution  the  provisions  of  the 
Slid  recited  Acts  and  this  Act,  and  for  the  general  im- 
prorement  and  reparation  of  said  several  docks  and 
otkr  works  of  the  said  trustees.** 

By  the  Act  9  &  10  Vict,  c  119  (another 
(£  Uie  said  series),  power  is  given  to  the  said 
tmstees  to  construct  additional  wet  docks  and 
otbfr works,  and  to  raise  a  further  sum  of  money; 
«nd  by  the  47th  section  it  is  enacted  as  follows  :-'*And 
be  it  enacted,  that  all  the  moneys  which  shall  be  col- 
kdcd,  levied,  borrowed,  or  raised  under  and  by  virtue 
of  the  said  recited  Acts  and  thlsAct  shall  be  applied  first 
in  and  towards  the  payment  of  all  expenses  of  and 
ittcnding  the  passing  of  this  Act,  and  then  in  and  to- 
wirds  the  completion  of  the  several  docks  and  other  works 
hj  the  said  recited  Acts  and  this  Act  authorised  to  be 
made  and  constracted,  and  fur  and  towards  the  severui 
objects  and  purposes  of  the  said  recited  Acts  and  this 
Act  mentioned,  and  in  the  general  management  and 
conducting  of  the  said  trust- esta'e,  and  carrying  into 
exeootion  the  provisions  of  the  said  recited  Acts  and 
this  Act,  and  for  the  general  improvement  and  repara- 
tion of  the  several  docks  and  other  works  of  the  trus- 
tees.** 

By  the  Act  1]  Vict.  c.  10  (another  of  the  said 
series),  p^>wer  is  given  to  the  said  trustees  to  construct 
sdditioDal  docks  and  other  work  ;  and  by  the  40th 
section  it  is  enacted  as  follows: — *^  And  be  it  enacted, 
that  all  moneys  which  shall  be  collected,  levied,  bor- 
ruwed,  or  nused  under  and  by  virtue  of  this  and  the 
said  recited  Acts  shall  be  applied  in  and  towards  the 
{Kijmcnt  of  all  expenses  of  and  atten«iing  the  passing 
oftlus  Act,  and  in  and  towards  the  construction  and 
completion  of  the  several  docks,  warehouses  and  other 
works  by  the  said  recited  Acts  and  this  Act  autho- 
Ttsed  to  be  ma<le  and  constructed,  and  for  and  towards 
the  several  objects  and  purposes  in  the  said  recitpd 
Acts  and  this  Act  mentioned,  and  in  the  general 
numagement  and  conducting  of  the  said  trust-estate, 
sod  carrying  into  execution  the  provisions  of  the  said 
rodtedActs  and  this  Act,  and  for  the  general  im- 
prorement  and  reparation  of  the  several  docks  and 
vtber  works  of  the  trustees.** 

The  board  are  bound  to  apply  the  present  dock 
rates  and  dues,  and  all  other  moneys  received 
I7  them  out  of  the  dock  estate,  according  to 
the  duections  of  the  several  Acts  of  Pai'liament, 
aad  no  member  of  the  board  derives  any  private 
ftJrantage  or  emolument  whatsoever  from  the 
execution  of  the  trusts  of  the  dock  estates.  All  the 
dodis,  sheds,  tramwa}*^  railroads,  offices  and  other 
things  mentioned  in  the  above  assessment  were 
erected  and  provided  under  and  in  pursuance  of  the 
said  several  Acts  of  Parliament,  or  some  of 
tbem,  solely  for  the  purposes  of  the  dock  business, 
and  are  not  used  for  any  other  purpose  what- 
ever, and  all  revenues  of  any  kind  derived  by  the  board 
from  any  part  of  the  property  is  carried  to  the  general 
dock  estate,  and  is  appropriated  and  applied  in  maimer 


shown  by  the  accompanying  accounts   for  the  year 
1858,  which  are  to  form  part  of  this  case. 

By  the  4  Vict,  c  30,  s.  52,  the  trustees  were  empowered 
to  build  warehouses  on  the  quays  of  one  of  the  docks, 
and  by  the  1 1  Vict,  c  30,  s.  3,  such  power  to  build 
warehouses  was  extended  to  all  the  dock  quays ;  and 
by  sect.  7 1  of  the  first-mentioned,  and  by  sect.  4  of 
the  second-mentioned  Act,  such  warehouses  were  ex- 
pressly made  subject  to  all  parochial  and  other  rates. 
None  of  the  warehouses  built  in  pursiuinco  of  the  stud 
Acts  are  included  in  the  above  assessment. 

The  questions  for  the  opinion  of  the  court  were,  whether 
the  Mersey  Docks  and  Harbour  Board  is  rateable  to  tho 
relief  of  the  poor  in  respect  of  the  property  enumerated 
in  the  above  schedule  or  any  part  of  it  ?  If  the  court 
should  be  of  opinion  in  the  affirmative,  then  judgment 
is  to  bo  entered  for  the  defendants,  for  sudi  sum  as 
the  court  think  they  were  entitled  to  distrain  for,  and 
costs.  If  the  court  should  be  of  a  contrary  opinion, 
the  judgment  is  to  be  entered  for  the  plaintiffs  for 
their  costs  of  suit. 

June  A.—Svr  Fiizroy  Kelltf,  Q.C.  (with  whom  wan 
Quaiit)  for  the  plaintiffs. — The  very  point  now  before 
the  court  was  decided  in  favour  of  the  plaindffs  by 
the  Court  of  Q.  B.  in  Bex  v.  The  Inltabitantt  0/ 
the  Parith  0/  Liverpool,  7  B.  &  C.  61.  My  friend 
must  say  that  that  decision  was  wrong.  He  contends 
for  three  propositions :  first,  that  this  dock  property  is 
occupied  by  some  class  of  persons  entitled  to  usufruct ; 
secondly,  that  the  dues  taken  under  the  Acts  of  Par- 
liament are  not  applicable  to  public  purposes ;  thirdly, 
that  this  case  comes  within  the  Parochial  Assessment 
Act.  He  must  show  that  a  tenant  would  give  for  this 
property  a  sum  of  money  upon  which  this  rate  might 
be  legally  imposed.  During  the  last  150  years  tho 
Legislature,  finding  the  port  of  Liverpool  useful  for 
ships  of  war  as  well  as  merchantmen,  passed  these 
Acts,  granting  to  a  body  of  merchants  power  to  pur- 
chase hmds,  Sic,  and  carry  out  the  objects  of  the  Acts. 
It  was  intended  that  the  usufruct  should  be  applied  to 
specific  purposes,  and  in  the  inanner  pointed  out  in 
the  Acts,  and  the  usufruct  being  made  applicable  to 
those  purposes  by  the  Legislature,  the  property  is  not 
rateable.  But  the  Legislature  has  treated  this  property 
as  not  rateable.  4  Vict.  c.  30,  s.  71,  enacts  expressly 
that  the  additional  warehouses  by  that  Act  authorised 
to  be  erected  shall  be  subject  to  the  payment  of  all 
parochial  rates  in  like  manner  as  the  same  are  or  would 
be  payable  in  respect  of  warehouses  the  occupancy  of 
which  is  not  beneficial."  There  is  a  similar  enactment 
also  in  11  Vict,  c  10.  He  cited  Reg,  v.  The  7>t»- 
(ees  of  the  River  Weaver  Naviffoiion,  7  B.  &  C.  70,  n. 
(c) ;  Reg,  v.  The  Mayor  of  Liverpool^  9  Ad.  &  £11. 
435 ;  Reg,  v.  Wattin^ordj  10  Ad.  &  £11. 259  ;  Creaee 
v.  SatoU,  2  Q.  B.  862. 

BovUl,  Q.C.  (witli  whom  was  Mellish')  for  tho 
defendants. — Since  the  passing  of  the  Acts  authorising 
the  erection  of  additional  warehouses,  the  docks  are  in 
this  position :  a  portion  is  liable  to  be  rated,  and  a 
portion  by  the  decision  of  the  Court  of  Q.  B.  is  not 
liable.  In  1859  the  same  question  arose  in  respect  of 
tho  Newcastle  Docks,  also  with  respect  to  the  Clydo 
Docks ;  and  in  the  case  of  the  Burkenhead  Docks  the 
Court  of  Q.  B.  decided  that  the  docks  were  rateable, 
and  that  case  cannot  be  distinguished  from  this.  In 
addition  to  the  cases  cited  on  the  other  side,  he  referred 
to  R  V,  Kenlmere,  17  Q.  B.  859 ;  R.  t.  Temple,  2 
Ell.  &  BL  168  ;  Aiagor  qf  Liverpool  v.  WeUterbg, 
6  £11.  &  Bl.  704-713;  R.  v.  Churton,  28  L.  J.  131, 
M.C. ;  R,  v.  Trustees  of  River  Lea,  19  J.  P.  310. 

June  5. — Erlb,  C^. — I  am  of  opinion  that  the 
judgment  of  this  court  ahonid  be  given  in  accordance 
with  the  decision  in  Rex  v.  Liverpool,  where  the  same 
questions  in  effect  on  the  same  statutes  were  the  subject 
of  adjudication.  At  the  same  tune  I  beg  to  reserve  to 
myself  the  right  of  reconsidering  the  point  in  case  I 
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sboold  hereafter  fonn  a  part  of  a  conrt  of  error 
between  these  parties.  BIj  learned  brethren  in  the 
Q.  B.  had  my  full  concarrence  in  the  cases  cited  for  the 
defendants.  In  these  cases  the  qnesiions  seem  to  mc 
to  be,  first,  does  the  statato  prohibit  payment  of  poor- 
rates  whore  it  makes  the  property  subject  to  the  pay- 
ment of  all  charges  thereon  ?  If  not,  then,  is  the  party 
rated  a  trustee  occupying  merely  for  the  public  benefit  ? 
In  all  these  cases  the  question  which  was  mooted  in 
Hex  y.  B<idcock,  what  is  the  public's,  is  the  governing 
consideration.  Propci'ty  held  on  behalf  of  the  Govern- 
ment of  the  country,  for  the  purposes  of  administra- 
tion, is  clearly  held  for  the  public  benefit.  Beyond  this 
no  clear  definition  of  holding  for  the  public  interest  has 
been  given  that  I  have  found.  In  each  of  the  series  of 
cases  relied  on  for  the  defendants,  the  effect  of  the 
decision  was,  that  the  claim  of  exemption  on  the  ground 
of  public  interest  was  not  snstnined.  Thus  the 
millers  benefited  by  the  Kentmere  reservoir ;  the  in- 
habitants of  Huddersfield,  or  of  Harrogate,  or  of  Man- 
chester, benefited  by  waterworks;  and  the  capitalists 
Investing  capital  in  merchandise  and  shipping,  resorting 
to  the  port  of  Birkenhead  and  the  port  of  Tynemouth, 
were  not  the  public  If  the  question  here  is  narrowed 
to  the  point,  whether  the  capitalists  thus  resorting  to* 
the  port  of  Liverpool  for  commerce  are  the  public,  the 
analogy  to  the  cases  cited  is  strong.  If  the  exemption 
continues  these  capitalists  benefit.  If  the  liability  is 
established,  these  capitalists  will  probably  sustain  the 
burden,  as  they  would  have  to  pay  increased  charges 
for  the  itse  of  the  port ;  the  main  distinction  between 
the  cases  decided  and  the  Liverpool  case  thus  being  the 
comparatire  wealth  and  importance  of  the  town  tf 
I/iverpool.  I  have  wished  to  say  thus  much,  that  I 
may  not  appear  to  have  deserted  an  opinion  which  I 
repeatedly  expressed  in  concurring  with  my  brethren, 
with  whom  I  had  the  satisfaction  to  act  in  another 
court  But,  as  a  conrt  Ifere  of  co-ordinate  jurisdiction 
with  the  Conrt  of  Q.  B.,  I  give  judgment  upon  the  ex- 
press decision  npon  the  point  decided  in  the  case  in 
Bamewali  and  Cresswell,  reserving  to  myself  the  right 
hereafter  a^  above  expressed. 

WiLMA»t9,  J. — I  am  entirely  of  the  same  opinion. 
I  think  we  are  bound  by  the  decision  in  7  B.  & 
Cr.  of  Jiex  V.  The  Liveiynol  Docks.  Mr.  Bovill  has 
<%rtainly  called  onr  attention  to  several  recent 
decisions  in  the  Court  of  Q.  B.,  wliich  I  admit 
arc  inconsistent  with  the  principle  npon  wliich  that 
cose  was  decided,  particularly  the  Birkenhead  case 
the  River  lAa  cose,  and  Rtx  v.  ChuHon,  In  those 
recent  decisions  the  ratio  decidendi  of  liez  v.  The  Liver- 
pool Docks  is  regarded  as  founded  on  a  supposed  st:itu- 
tory  prohibition  to  apply  any  part  of  the  surplus  of  the 
dodc  receipts  to  the  poor-rtttes,  because  such  surplus  is 
entirely  devoted  to  certain  other  prescribed  purposes, 
llie  authority,  therefore,  is  sought  to  bo  confined  to 
cases  where  there  is  such  a  statutory  exemption.  On 
looking  at  the  report  of  the  case  in  7  B.  &  Cr.,  the 
ground  on  which  that  case  was  decided  manifestly 
is,  that  there  was  no  person  who  had  a  beneficial  occu- 
pation of  the  docks.  That  is  plain,  not  only  from  Lord 
Tcnterden^B  language  to  that  effect,  but  also  from  his 
referring  to  the  case  of  Rex  v.  Woodward^  as  an  ana- 
logous case,  where  it  was  held  that  a  Quakers'  meeting- 
house, if  the  pews  were  not  let,  is  not  rateable.  So,  in 
the  case  decided  at  the  same  time,  the  case  of  Rex  v. 
Weaver,  Bayley,  J.  says  it  virtually  has  been  decided 
by  the  conclusion  to  which  they  have  just  arivcd  in  Rex 
v.  The  Liverpool  Docks ;  and  says,  the  principle  of  that 
decision  is  applicable  to  the  case  of  Rex  v.  The  Tnutees 
of  the  River  Weaver  Navigation,  the  case  that  the  court 
then  had  in  hand.  There  the  surplus  remaining  over 
and  above  the  expense  of  supporting  the  navigation  was 
to  be  applied  to  maintaining  and  repairing  the  bridges 
and  highways.  Those  were  public  purposes,  and  as  no  I 
part  of  the  moneys  oould  b«  applied  to  private  pur- 1 


poses,  those  moneys  were  not  rateable  in  the  hands  of 
the  trustees.     I  own  I  cannot  see  how  any  doubt   can 
be  entertained.     It  was  upon  that  ground  that  the 
Court  of  Q.  B.  decided  the  case  of  Rex  v.  The  Liver- 
pool Docks.  A  long  series  of  cases  has  recognised  Rex 
V.  The  Liverpool  Docks  as  decided  on  the  ground  which 
I  have  just  mentioned,  especially  the  case  of  Rex  r. 
Bar/cock^  which  was  cited  during  the  argument,  and 
also  another  case,  which  I  think  was  not  cited,  of  Rex 
v.  Sf.  GeorQe\  Southwark,  10  Q.  B.  Rep.     There  Lord 
Dcnman,  in  giving  the  considered  judgment  of  the 
court,  says  :  *^  It  has  been  settled  by  several  cases  that 
the  possessors   or  occupiers  as  trustees  of  property 
otherwise  rateable,   the  profits  of  which  they  were 
bound  by  Act  of  Parliament  to  apply  to  public  or 
charitable  purposes,  wei'e  not  rateable  to  the  poor  in 
respect  of  such  property.'*    And  then  Lord  Denman 
goes  on  to  cite  the  cise  of  Rex  v.  The  Salters  Ijoad 
Sluice,   Rex  v.  Liverpool,   and  Rex  r.The  Weaver 
Navigation.      This  recognition  was  continued  down  as 
late  as  the  case  of  Rex  v.  JIarrogate,  where  Lord 
Campbell  and  the  Q.  B.  go  into  the  distinction  which 
they  consider  was  established  by  the  case  of  Rex  v. 
The  Liverpool  Docks,  between  a  beneficial  occupation 
and  a  non-beneficial  one,  by  reason  of  its  being  for 
public  purposes.      Down  to  as  late  as  Lord  Campbeirs 
time,  therefore,  we  find  that  distinction  was  recognised, 
and  that  distinction  was  investigated,  treating  the  case 
of  Rex  V.  Liverpool  as  good  law,  and  as  founded  on  that 
distinction.    As  far  as  I  understand  the  Acts  of  Parlia- 
ment, not  only  has  this  decision  been  recognised  as  settling 
the  law  by  this  long  line  of  cases,  but  the  Legislature  it- 
self appears  to  mo  to  have  clearly  recognised  the  law  as 
settled  by  Rex  v.  Liverpool  Docks^  and  as  settled  on 
the  ground  that  the  occupation  of  the  trustees  is  not  a 
beneficial  one.     Because  the  statute  of  the  4  Vict.  c. 
30,  after  providing  that  additional  warehouses  may  be 
erected,  goes  on  to  enact  in  the  71st  section:  ''That 
the  occupancy  by  the  said  trustees  of  all  or  any  of  the 
warehouses  to  be  erected  under  the  provisions  of  this 
Act,  shall  be  subject   to  the  payment  of  all  parochial 
and  all  other  local  rates  now  levied  and  hereafter  to  be 
levied  in  the  said  parish  of  Liverpool,  in  like  manner  as 
the  same  are  or  would  be  payable  in  respect  of  ware- 
houses the  occupancy  of  which  is  beneficial.**    There  is 
a  similar  enactment  in  the  11  Vict.  c.  10,  and,  as  I 
caught  it,  the  statute  not  being  before  us,  in  another 
Act  which  has  passed  since  this  rate  was  made,  the 
20  &  21  Vict  c.  152.     Then  what  is  the  lejiitimate 
inference  to  derive  from  these  enactments  in  these  throe 
Acts  of  Parliament  ?     Surely  they  assume  that  but  for 
the  passing  of  these  enactments,  and  but  for  the  excep- 
tion there  created  with  respect  to  a  particular  portion 
of  the  property  occupied  hj  the  trustees,  the  occupancy 
would  not  be  beneficial.     In  other  word.'},  these  enact- 
ments treat  the  law,  as  laid  down  in   Rex  v.  The 
Liverpool  Docks,  as  the  settled  law,  and  assume  that, 
by  reason  of  the  law  being  so  settled,  the  occupation 
by  the  trustees  is  not  beneficial,  and  therefore  that  it 
is  not  the  subject  of  a  rate ;  and  they  proceed  to  say 
that  in  respect  of  this  particular  portion  of  the  pn>- 
pci*ty,  it  shall  be  considered  as  if  it  was  beneficial, 
therefore,  plainly  assuming  that  it  was  not  in  truth 
beneficial,  but  should  be  treated  as  such  for  the  purpose 
of  being  rated,  by  reason  of  ths  special  enactment 
How,  then,  can  we,  sitting  here  as  a  court  of  concur- 
rent jurisdiction,  refuse  to  reo^nise  a  case  which  for 
many  years  was  regarded  both  by  the  conrt  and  tho  bar 
as  the  leading  case  on  the  subject,  and  which  no  one  has 
ever  ventured  to  say  ought  to  be  overruled,  and  which, 
in  fiict,  the  Legislature  has  adopted  as  the   basis  of 
enactments    in  three  Acts  of  Parliament     It  seems 
to  me,   thcrcfoiT,  that  we   are    bound    to    recognise 
it ;  and  being  so  bound,  our  judgment  must  be  for  the 
plaintiffe. 
Byles,  J. — I  also  am  of  opinion  that  our  judgment 
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ixost  be  for  the  plaintiffs.  I  found  my  opinion  upon 
the  applicability  of  Bex  t.  Liverpool  Docks  ;  indeed, 
licability  is  liardly  a  proper  word  to  nse.    This 


rtrj  question,  with  the  Acts  of  Parliament,  exactly  as 
Mr.  BotIU  now  contends  that  they  are,  presented  itself 
to  the  mind  of  the  Court  of  Q.  B.  in  1825,  and  they 
decided  that  the  property  was  not  rateable.  I  say 
**  exactly  as  they  are,"  because,  although  it  has  been 
pointed  oat,  it  is  as  well  to  recall  attention  to  the  fact, 
thit  supposing  Mr.  BotUI  is  right  in  his  contention 
that  the  statute  of  the  8  Anne,  c  12,  s.  9,  is  no 
koger.  in  existence.  Lord  Tenterden,  for  some  reason 
•r  other  which  is  not  Teiy  apparent,  construed  these 
JaU  of  Parliament  without  reference  to  that  Act,  the 
cUtnte  of  Anne,  for  he  says  that  the  statutes  which 
he  was  considering  did  not  cont^n  the  words  "  to  the 
forposes  of  the  Act,  and  to  and  for  no  other  use  or 
purpose  whatsoever."  The  statutes  therefore  pre- 
seated  themselvea,  that  is,  the  earlier  statutes,  to  the 
iDind  of  the  Q.  B.  in  1827  precisely  as  Mr.  Bovill  now 
says  they  are.  That  is  a  decision  on  the  very  point 
and  between  the  veiy  parties  now  before  the  court, 
that  ^these  docks  are  not  rateable.  I  admit  that  Mr 
Borill  has  been  more  successful  in  contending  that  the. 
ease  of  the  Btrkenkead  DoekSj  followed,  as  it  has  been, 
hj  the  two  cases  of  the  Naccattle  Docks  and  tlie  River 
hut^  is  with  difficulty  distinguishable  from  the  case  of 
Kez  T.  Tk$  Liverpool  Docks,  But  the  court  in  giving 
Judgment  in  the  case  of  the  Birkenhead  Dochs^  ex- 
pre&dy  refirained  from  overruling  tliat  prior  case.  On 
the  contrary,  they  treat  it  as  a  subsistmg  authority. 
Hov  is  it  possible  for  us,  therefore,  with  the  respect 
which  should  be  always  due  from  one  court  of  co-ordi- 
Bate  jurisdiction  to  another,  to  refuse  to  recognise  the 
•existing  authority  of  Rex  v.  The  JAverpool  Docks, 
which  the  Court  of  Q.  B.  did  at  the  time  when  they 
vere  deciding  the  ^rkenhead  Dock  case,  which  the 
kttned  counsel  for  the  defendant  says  is  irreconcileable 
with  that  prior  case.  But,  although  it  is  more  easy  to 
point  out  slight  differences  than  to  distinguish  these 
cases  by  any  solid  and  substantial  ground  of  distinction, 
it  most  not  be  assumed  that  the  Acts  of  Parliament 
are  the  same.  It  is  impossible  to  read  the  Acts  of 
Parliament  to  which  my  brother  Williams  has  called 
attention,  without  seong  clearly  that  it  was  a  matter  of 
bffgnin  between  the  parishes  and  the  docks  that  the 
nteibility  of  the  warehouses  should  be  created,  bnt 
that  the  abaence  of  rateability  on  the  rest  of  the  pro- 
perty should  be  preserved.  Their  bargain,  it  is  true, 
can  make  no  difference  in  the  law ;  but  then  that  bar- 
gain is  incorporated  in  three  Acts  of  Parliament,  which 
seem  to  me  to  imply,  almost  as  clearly  as  if  they  had 
csprcncd  it,  that  the  rule  laid  down  in  the  case  of 
Sex  V.  The  Liverpool  Docks^  whether  applicable  to 
other  cases  or  not,  shall  at  all  events  govern  the 
nteability  of  thoee  docks.  If,  therefore,  we  were  at 
liberty  to  do  what  the  Q.  B.  did  not  venture  to  do,  it 
seems  to  me  tliat  we  are  entirely  precluded  by  the  sub- 
sequent Acts  of  Parliament.  I  do  not  wish  to  preclude 
myself  from  forming  any  other  opinion,  if,  upon  further 
cmnderation  in  another  phu^e,  1  should  be  called  upon 
to  gi\-e  it ;  but  at  present  it  seems  to  me  that  the  Acts 
of  P«rliament  are  not  the  £me,  but  that  they  differ, 
and  differ  in  a  way  unfavourable  to  the  defendants.  I 
cannot  help,  however,  saying— and  1  thmk  I  am  bound 
to  say— that  I  think  the  case  of  Rex  v.  The  lAverpool 
J>ocks  was  rightly  decided,  and  that  when  the  case 
cornea  to  be  discu»ed  in  a  court  of  error,  it  is  possible 
that  that  decision  maybe  arrived  at  Now  all  these 
dedstms  proceed  on  the  statute  of  the  43  Eliz.  What 
doe3the43£liz.  do?  It  delegates  to  the  new  ovei  seers 
of  the  poor,  then  first  created,  a  power  of  taxation. 
^  Kow  whom  are  they  to  tax?  They  are  to  tax  tlie 
^  inhabitants  and  the  occupiers  in  the  parish  according 
to  their  ability.  Such  are  the  words  of  the  statute, 
*'  according  to  ability."  Did  the  LegisUiture  intend  to 
[Mag.  Cas.] 


delegate  to  them  tlie  privilege  of  Parliament  to  tax  the 
public?  I  say  nothing  of  the  exemption  of  Crown 
lands  from  taxation,  or  even  of  tho  exemption  of  those 
lands  which  are  temporarily  severed  from  the  Crown 
and  under  the  administration  of  the  Woods'and  Forests ; 
it  may  be  that  they  stand  on  another  footing ;  they  are 
Crown  property.  The  Crown  is  not  bound  in  a  statute 
unless  it  is  named.  But  public  land,  public  buildings, 
the  extensive  lands  of  the  Bedford  Level,  lands  or 
buildings  which  are  for  the  benefit  of  a  borough,  have 
been  held  exempt  from  rateability.  In  this  case,  as  in 
a  thousand  others,  it  may  be  very  easy  to  say  property 
of  this  nature  is  clearly  not  liable  to  taxation,  property 
of  another  nature  is  liable  to  taxation,  but  difficult  to 
lay  down  a  predse  rule  as  to  those  cases  which  fall 
near  the  dividing  line.  On  the  one  hand,  if  there  are  a 
plurality  of  individuals,  even  members  of  a  neigh- 
bouring parish,  they  ore  individuals,  and  if  trustees  hold 
for  them  they  are  rateable  in  the  name  of  their  trustees. 
On  the  other  hand,  it  seems  to  me  that  if  the  occupier 
is  aj];ent  or  trustee  for  a  body  who  are  tho  general 
public,  then,  according  to  the  decisions  and  upon  the 
true  construction  of  the  statute  of  Eliz.,  the  property 
is  not  rateable,  and  that  is  consistent  with  the  first  and 
leading  case  on  the  subject ;  I  mean  the  case  of  the 
SaUers  Load  Sluice,  and  all  the  cases  down  to  the 
case  of  Rex  v.  Birkenhead,  as  far  as  I  am  aware  of. 
Then  that  brings  the  question  to  the  narrow  point,  is 
this  a  public  purpose?  Mr.  Bovill  says,  no,  it  is  not,, 
because  it  is  only  a  portion  of  tho  public  who  use  it,  the 
capitalists  who  invest  in  ships.  It  might  equally  be 
said  of  a  public  highway  for  carriages,  that  that  ia  for 
the  use  of  that  branch  of  the  public  who  invest  their 
property  in  carts  and  waggons :  in  one  case  as  well 
as  the  other,  all  have  a  right  to  use  it.  And  if  a  great 
public  harbour  like  this,  open  for  all  the  public,  is  to  bo 
rated,  I  do  not  see  how  we  can  stop,  unless  we  go 
on  and  say  that  the  occupier  of  the  soil  over  which 
there  is  the  casement  of  a  public  highway  is  also 
rateable  for  the  value  of  the  benefit  which  the  public 
receive.  The  distinction  between  the  two  is  this — but 
it  is  no  distinction  in  principle— the  frequenters  of  this 
great  public  harbour  pay  a  compensation  for  the  use  of  it. 
Put  the  case  of  a  tunipike-roaid ;  there  the  public  pay 
a  toll  for  the  use  of  the  road.  There  is,  indeed,  now 
an  Act  of  Partiament  specially  exempting  the  toll  of  a 
turnpike-road ;  but  that  was  intended  to  meet  tho  case 
of  mortgagees  in  possession.  It  had  been  decided  long 
before,  that  the  soil  of  a  public  turnpike-road  is  not 
rateable,  on  the  ground  that  it  belongs  to  the  public. 
Now,  I  cannot  conceive  any  difference  in  principle,  I 
must  admit,  between  the  case  of  a  pubUo  harbour 
where  any  man  may  enter  with  his  ship  and  pay  a 
compensation  towards  the  sustentation  of  the  harbour, 
and  the  case  of  a  public  road  where  any  man  may  enter 
with  his  vehicle  and  pay  his  contribution  towards  tho 
repair  of  the  road.  Upon  these  grounds  I  am  bound 
to  say  that  it  seems  to  me  that  the  case  of  Rex  v.  The 
Liverpool  Docks  was  rightly  decided.  At  the  same 
time  I  place  my  judgment,  as  I  said  before,  on  the 
incompetency  of  tliis  court  to  review  a  solemn  decision 
of  the  Q.  B.,  recognised  by  them  when  they  had  all 
the  opposite  considerations  beforo  their  eyes ;  espedally 
wlien  I  see  several  Acts  of  Parliament  which  in  thus 
particular  case  have  treated  that  as  being  law,  what- 
ever it  may  do  in  other  cases,  which  is  to  conclude  all 
questions  arising  between  the  parishes  of  Liverpool  and 
the  docks  in  that  borough. 

Judgment  Jbr  the  plai/itijfs, 

Wednesday,  Jan,  18. 

Eddleston  (appellant)  v.  Francis  (respondent). 

Local  board  of  health — Improvemenfs — Recovery  of 

expenses— n   ^   12    Vicl,    c.  43,  s.   II— When 

maUer  of  complaint  arises. 

In  the  year  1854  certain  permanent  improvement* 
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wert  completed  by  (fte  local  board  of  health  vpon 
premises  at  Nantwich,     F,  was  receiver  of  the  rent 
of  the  premiset,  appointed  by   the  Court  of  Ch. 
in  1853  axtd  1854  F.  and  the  local  board  agreed 
that  the  expenses  should  be  raised  by  mortgage^  and 
notice  of  the  sum  was  given  to  F.,  who  paid  30L  in 
part  payment    He  afterwards  ceased  to  be  receiver ^ 
and  refused  to  pay  the  balance,     A  demand  of  pay^ 
menl  was  made  upon  him  in  1857,  astd  in  December 
of  that  year  he  finally  refused  to  pay,    A  conyidaiMt 
was  made  by  the  loisal  board  before  justioeSy  upon 
the  \9thJan.  1858: 
JZeld,  that  the  matter  of  complaint  arose  when  notice  of 
the  amount  to  be  radsed  by  mortgage  was  given  to  F,, 
and  that  the  information  ought  to  have  been  laid 
within  six  months  Jrom  that  time,  under  11  ^  12 
rjc(.e.48,  «.  11: 
ffeU  also,  that  the  local  board,  in  agreeing  to  the 
mortgage,  had  exerdted  their  option,  and  could  not 
t^fter wards  proceed  to  recover  the  erpenses  by  sum- 
mary procee^gs,  under  1 1  (^  12  Viet,  e.  63,  <.  129. 
Thb  was  an  appeid  by  the  Nantwich  Local  Board  of 
Health  (by  B.  C.  Eddleston,  their  clerk),  against  the 
disminal  of  a  complaint  made  before  jostioes  of  the 
ooonty  of  Chester,  by  the  local  board,  under  sect.  51  <^ 
the  Pttblic  Health  Act  1848,  against  Francis,  for  the 
nonpayment  of  141  18«.  6dL 

Case. — ^On  the  19th  Jan«  1858  an  information  and 
comphilnt  was  made  and  preferred  by  the  appellant 
before  the  Rev.  Thomas  Brooke,  against  the  respondent, 
for  14/.  6c.  6d,  being  a  balance  due  for  certain  works 
of  private  impn)vements  done  in  the  month  of  October 
1853,  to  houses  at  Kantwich,  under  sect  51  of  the 
Public  Health  Act  1848,  which  case  was  fixed  for 
hearing  at  the  special  sessions,  Nantwich,  on  26th  Jan. 
last,  when  Mr.  Charles  Stuart  Bi-ooke  appeared  for 
the  respondent,  and  objected  to  the  magistrates*  juris- 
diction :  first,  on  the  ground  that  the  said  complaint 
was  not  made  within  the  time  limited  by  law,  and  by 
sect  11  of  11  &  12  Vict  c  43,  which  enacts  that, 
"  in  all  cases  where  no  time  b  already  or  shall  here- 
inafter be  specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the  Act  or 
Acts  of  Parlisjiient  relating  to  each  particular  case, 
such  complaint  shall  be  made  and  such  infonnation 
shall  be  laid  within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  or  infonnation  re- 
spectively arose,**  nor  in  accordance  with  the  decision 
of  the  judges  in  the  case  of  Reg,  v.  The  Leeds  and 
Bradford  Railway  Company,  21  L.  J.,  N.  S.,  193, 
M.  C. ;  secondly,  that  the  said  Frederick  Francis 
is  not,  nor  was  he  for  more  than  sis  calendar  months 
before  the  said  complaint  was  made,  the  owner  or  oc- 
cupier of  the  prembos  mentioned  in  the  said  complaint, 
as  required  by  the  Public  Health  Act  1848;  and, 
thirdly,  for  other  good  and  sufficient  reasons.  On 
which  the  case  was  adjonmed  until  the  2Srd  Feb.  last, 
when  the  appellant  applied  for  a  further  adjournment 
until  the  23rd  March  last,  which  adjournment  was 
granted.  The  magistrates  present  on  that  day  were  of 
opinion  that  the  information  sliould  be  dismissed,  but 
at  the  request  of  the  appellant,  who  stated  ho  wished  it 
heard  before  a  larger  boich  of  ma^trates,  it  wss  sgain 
adjourned  to  the  6th  April  last.  On  which  day  the 
respondent's  attorney  was  unable  to  attend  in  conse- 
quence of  illness ;  but  to  save  the  expense  of  witnesses 
being  under  the  necesrity  of  attending  again,  the  ap- 
pellant called  his  clerk  to  prove  the  posting  of  two 
notices  to  a  Mr.  Joseph  Woolf,  of  Haslingdon-hall,  in 
Cheshire,  who  acted  as  agent  for  the  respondent,  which 
said  notices  were  dated  respectively  the  23rd  April 
1853,  requiring  works  to  be  done  by  the  respondent 
On  Mr.  Woolf  being  cslled,  the  notices  were  shown 
to  him,  and  he  proved  that  he  received  copies  of  them 
from  the  appellant,  and  wrote  to  the  respondent  on  the 
4th  May  1853  as  to  the  same;  and  that  he  also  saw 


the  respondent  at  the  Ridng  Sun  at  Wistaston,  on  the 
19th  of  the  same  May  1853,  when  he  handed  the 
notices  over  to  him.  The  case  was  then  again  ad- 
journed until  the  4th  May  instant,  when  it  came  on 
for  hearing  before  us.  The  respondents  attorn^ 
handed  in  a  written  notice  of  the  foregoing  objections 
to  our  jurisdiction  to  hear  the  case,  and  alter  hearing 
the  arguments  on  behalf  of  the  appellant  and  the  re- 
spondent, we  were  unanimously  of  opinion  that  the 
information  should  be  dismissed,,  and  therefore  we 
dismissed  it,  on  the  ground  that  it  appeared  to  me  the 
undersigned  Thomas  Fletcher  Twenlow,  that  so  fiir 
back  as  1833  certain  permanent  improvements  were 
done  by  the  direction  and  under  the  superinten- 
dence of  the  local  board  of  health,  at  a  cost  of 
44L  16c.  6<1,  upon  hoases  in  Nantwich  belonging 
to  a  property  over  which  the  renpondent  had  been 
appointed  receiver  by  the  Court  of  CIl,  and  that 
for  the  nusing  the  sum  required,  a  mortgage  had  been 
agreed  upon  and  prepared  between  the  local  board  of 
heslth  and  the  receiver,  which  mortgage  was  never  exe- 
cuted. For  some  time  there  was  an  account  current 
kept  between  the  builder  and  the  boazd  of  health,  and 
3o2L  was  paid  by  the  reodver  to  the  builder,  but  the 
receiver  having  retired  from  the  office,  after  various  ap- 
plications, finally  by  letter,  dated  Dec.  1857,  declined 
to  pay  the  sum  of  14iL  16c.  6d  Then  it  was  objected 
by  the  respondents  attorney  that  the  complaint  was 
laid  too  late,  under  the  11  &  12  Vict  c  43,  s.  1 1,  but 

I,  the  said  Thomas  Fletcher  Twenlow,  was  of 
opinion  that  this  objection  should  be  oveirnled.  On 
referring  to  the  Public  Health  Act  1848  (11  &  12 
Vict  c  43,  s.  1 1),  I  thought  that  the  money  hhonld 
have  been  raised  under  sect  90 ;  but  as  it  appeared  that 
another  mode  of  raising  the  money  bad  been  adopted  in 
a  way  not  pointed  out,  as  I  thought,  by  the  statute,  I 
doubted  whether  the  balance  of  the  account  came 
under  the  provisions  of  sect.  129,  which  provides  for 
the  recoveiy  in  a  summary  way  of  damages  and  coats ; 
and  therefore  I  agreed  with  the  other  jostaoes  in  dis- 
missing the  said  complaint  And  wa  the  undenagned, 
Samuel  Cross  Starkey  and  William  Baker,  Esquires^ 
being  of  opinion  that  the  said  complaint  was  not  laid 
within  the  time  limited  by  the  11  &  12  Vict  c.  43,  a. 

II,  also  dismissed  the  said  complaint,  when  the  appe- 
lant being  dissatisfled  with  our  determination  as  being 
erroneous  in  point  of  law,  on  the  6th  day  of  May  in- 
stant gave  notice  of  appeal  against  the  same,  nnder  the 
20  &  21  Vict  c  43,  B.  2. 

Welsby  for  the  appellant— The  fust  question  is, 
whether  the  applicatkm  was  in  time  under  the  statute 

11  &  12  Vict  c  43,  s.  11,  which  enacts  **  that  in  all 
cases  where  no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  complaint  (i.  & 
a  complaint  before  justices)  in  tiie  Act  or  Acts  of  Par- 
liament relating  to  each  particular  case,  such  complaint 
shall  be  made  within  six  calendar  mouths  from  the  time 
when  the  matter  of  such  complaint  arose.**    By  1 1  & 

12  Vict  c  63,  s.  129,  the  amount  of  any  damages, 
costs,  or  expenses  by  that  Act  directed  to  be  ascer- 
tfuned  or  recovered  in  a  summary  manner,  may  b) 
ascertained  by  and  recovered  before  two  justices.  The 
matter  of  complaint  here  arose  on  the  demand: 
(Laboudkere  (appellant)  r.  Addison  (respondent),  2S 
L.  J.  25,  M.  C.)  The  matter  of  complaint  is  the  re- 
fusal to  pay.  And  the  time  must  be  reckoned  from 
the  notice  of  demand.  Secondly,  Frauds  bemg  only  a 
receiver  under  the  Court  of  Ch.,  was  the  owner 
chargeable  within  the  Act  Such  a  receiver  is  an  agent 
and  a  trustee,  having  a  fidudaxy  charscter  under  which 
he  woold  be  answerable  to  the  parties  interested. 

Buddleston,  Q.C.  for  the  respondent*-The  mortgaga 
was  prepared  in  May  1854,  and  302.  was  paid  on  the 
understanding  that  it  would  be  carried  out  It  was 
then  brought  to  the  knowledge  of  the  respondent  how 
much  the  amount  was,  and  the  matter  of  complaint 
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WiixETT  9.  Boots  aud  another. 
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tnm  thukj  and  the  applimtioii  should  have  been  made 
vilfam  aiz  months  of  that  time. 

Erlb,  CJ. — I  am  of  opinion  that  thb  appeal  onght 
to  have  been  dismissed.  It  onght  to  have  been  made 
within  six  months  after  the  matter  of  oomphiint  arose. 
The  matter  of  complaint  is  the  nonpayment  of  the 
expenses  of  woiics  completed  in  1854.  The  proceed- 
ii^  which  we  are  now  adjudicating  npon  were  com- 
nenced  in  Jan.  1858.  The  appeUant  relies  on  the 
Act  of  the  demand  of  payment  in  1858,  and  he  says 
thne  was  no  matter  of  complaint  until  a  demand  and  a 
nfiisaL  I  am  clearly  of  opinion  that  in  such  cases 
the  matter  of  complaint  does  not  arise  until  the  person 
IbUe  has  notice  of  Iho  amount.  Now  it  appears  that 
Fnnds  in  1853  and  1854  objected  to  be  answerable, 
hanag  only  a  temporary  interest,  and  he  and  the  local 
boird  of  health  came  to  an  agreement  that  he  skonld 
Bot  be  looked  to,  and  that  an  improvement  rate  should 
be  made.  A  mortgage  was  prepared,  and  notice  of  the 
som  was  given  to  Francis,  and  he  paid  in  part  30/. 
Now  it  b  in  my  mind  clear  that  that  must  either  be 
taken  to  be  notice  to  Francis  of  the  amount  due,  or  to 
be  an  agreement  that  it  should  be  raised  by  an  improve- 
ment nte.  And  then  I  think  they  had  exercised  their 
option,  and  cannot  now,  especially  when  Francis  has 
long  ceased  to  be  receiver,  come  and  recover  it  by  a 
nrnmaiy  proceeding  from  him.  They  must  be  taken 
to  hate  exercised  their  option. 

WifJiAMg.  J. — As  to  the  first  question,  it  appears 
to  me  that  the  local  board,  having  selected  to  throw 
the  expenses  on  the  occupier  by  rate,  cannot  now  pro- 
oeed  under  the  90th  section. 

WiLLBS,  J.— I  am  of  the  same  opinion.  If  the 
ptoeeedbg  to  chaige  the  premises  was  operative,  it 
preveuti  the  proceeding  under  the  90th  section.  If  it 
was  not  operative,  the  board  could  have  at  once  pro- 
ceeded under  that  section- 

KKATX50,  J.— I  concur;  especially  on  the  ground 
taken  by  the  Lord  Chief  Jnstice,  that  what  was  equiva- 
knt  to  notice  to  Mr.  Francis  was  done. 

JwigmexUfor  tk%  rmpondent. 


COXJBT   07   EXOHECITTEB. 

aborted  by  F.  Baxlxv  and  8.  MCoxxocs,  Esqrs.,  Barrister*- 

at-Law. 

Mojf  28  and  June  26. 

WiLLErr  (appellant)  v.  Boons  axo  anothbb 

(respondents). 

Afp9al  fiom  juttkeM—Matdr  and  servant—Servant 
aSbmmiing  hineei/--4  Geo,  4,  c  34, «.  3 — Payment  by 
Jbremanm 

Wkere  tke  reepandents,  being  matter  potters^  con- 
traded  with  the  appellant  to  serve  t^ein  at  a 
certain  weMy  wage^  and  bjf  a  subtequent  agree- 
ment coniracUd  wUh  other  partiee  to  pay  them 
a  certain  eiun  Jar  every  dozen  score  put  into 
tke  oven,  the  said  parties  undertaking  to  pay  thereout 
(is  wage  of  the  said  appellant: 

Bddy  that  the  relation  of  master  and  servant  arising 
bdween  tke  respondents  and  the  appellant  under  the 
Jrst  agreement,  was  not  terminated  by  the  subsequent 


CASE. 

The  complainants  are  mnnufactomt  of  earthenware 
at  Boralem.  The  defendant  is  a  journeyman  ovenman. 
The  complaint  came  on  for  hearing  before  Thomas 
Bailey  Rose,  Esq.,  on  Tuesday,  the  20th  March, 
and  afterwards  by  adjournment  on  the  27th  Mareh 
I860,  and  the  following  faets  wen  proved : 

By  an  agreement,  bearing  date  the  15th  Nov. 
1859,  the  defendant  agreed  to  serve  the  complainants 
n  a  biscuit  oven  placer,  from  the  11th  Nov.  1859  to 
1 1th  Nov.  1880,  on  the  terms  therein  stated,  namely, 
to  be  paid  four  shillings  a  day  for  each  day's  work 
dooflw 


By  an  agreement,  also  bearing  date  the  15th  Nov. 
1859,  Thomas  Robinson  and  John  Bowers  entered  into 
the  service  and  employment  of  the  complainants  as  bis- 
cuit oven  firemen,  and  they  were  to  be  paid  by  the  com- 
plainants one  shiUtng  per  score  for  placing  and  firing 
twenty  dozen  of  ware,  to  bo  delivered  into  the  biscuit 
warehouse,  and  a  further  sum  of  twenty  shillings  per 
oven  for  odd  work,  it  being  understood  that,  out  of  the 
price  of  oue  shilling  per  score  of  twenty  dozen,  and 
the  extra  charge  for  odd  work,  Robinson  and  Bowers 
should  pay  to  the  defendant  Willett  and  the  other  nine 
workmen,  parties  to  the  first  agreement,  the  wages  pay- 
able to  them  by  virtue  of  such  agreement,  Willett  and 
others  being  employed  in  placing  the  ware  in  the  oveoa 
to  be  fired  by  Bobin:»on  and  Bovvers. 

The  entry  of  the  work  done,  and  the  wages  paid  for 
the  same  work,  b  made  in  the  book  kept  by  Messrs. 
Boote  for  tliat  purpose  in  the  following  manner : 
**  Bowers  and  Company. 

^*  6050  dozen,  at  one  shilling  per  score 
dozen — Odd  work  for  four  ovens, 
twenty  shillings  per  score    .£19    2     6  *' 

It  was  proved  in  evidence  that  the  above  sum  of 
19/L  2s.  6(2.  included  the  wages  payable  to  the  defen- 
dant and  the  other  workmen,  and  it  was  proved  that 
the  complainants  were  in  the  habit  of  paying  several 
workmen  under  one  name,  and  so  entering  it  in  their 
wages  book,  but  no  specific  sum  was  reckoned  in  that 
as  payable  to  Willett. 

On  Saturday,  the  25th  Feb.  last,  the  defendant,  with 
nine  other  workmen,  parties  to  the  firet  agieement, 
refused  to  cany  out  the  dishes  from  the  dish  makers' 
place  to  the  oven,  which  they  had  always  heretofore 
done,  alle;;ing  as  a  reason  that,  since  their  hiring,  extra 
work  had  been  put  on  them,  namely,  sanding  the  saucers. 
About  the  middle  of  the  day  of  the  25th  Feb.  last,  the 
defendant  absented  himself  from  work  without  the  per- 
mission of  the  complainants,  and  did  not  return  to  his 
work,  although  required  by  the  complainants  to  do  so, 
but  he  returned  on  the  27th  Feb.  and  contmued  to  work 
as  heretofore,  except  carrying  out  the  dishes,  which  he 
refused  to  do.  The  defendant  and  the  other  workmen  had 
ofiered  to  leave  the  question  in  dispute  to  arbitration, 
which  Messrs.  Boote  refused.  Sometime  after  November 
Robinson  gave  Willett  a  mouth^s  notice  to  leave,  but  at 
the  expiration  of  the  month  he  (Robinson)  agreed  that 
he  (Willett)  should  continue  to  work,  which  he  did. 
On  the  examination  of  Robinson  on  the  part  of  the 
defendant  he  admitted  that  tiiere  had  not  been  any 
express  contract  of  hiring  of  the  defendant  Willett  by 
Robinson  and  Bowers,  but  ho  stated  that  Willett  had 
perfonned  part  of  the  work  comprised  under  the  agree- 
ments. It  was  objected  on  behalf  of  the  defendant 
that  the  relation  of  maater  and  servant  did  not  subsbt 
between  the  complainants  and  the  defendant,  notwith- 
standing the  first  agreement,  and  it  was  all<^ed  on  his 
behalf  that  he  had  worked  under  Robinson  and  Bowers, 
who  had  paid  him  the  wages  he  was  entitled  to  out 
of  the  money  received  under  their  agreement  with 
Messn.  Boote. 

It  was  further  ui^  that  the  agreement  was  vague 
and  indefinite,  as  the  rules  and  regulations  were  not 
specified,  and  that  any  dispute  about  work  could  be 
referred  to  arbitration. 

The  magistrates  convicted  the  defendant  and  sen- 
tenced him  to  one  month*s  imprisonment  in  the  House 
of  Correction ;  but  on  the  application  of  the  defendant 
I  oonsented  to  grant  a  case  for  the  opinion  of  the 
Court  of  Exchequer,  and  in  pursuance  thereof  I 
have  stated  the  foregoing  circumstances.  And  whereas 
the  said  William  Willett  has  given  me  notice 
in  writing  and  required  me  to  state  and  sign  s 
cose  for  the  opinion  of  the  Court  of  Eil*  setting  forth 
the  facts  and  grounds  of  the  said  conviction,  and 
entered  into  recognisances  pursuant  to  the  statute  in  such 
case  made  and  provided.     Whether  under  the  dream-* 
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[Q.  U. 


stances  stated,  the  relation  of  master  and  servant  did 
subsist  between  the  complainants  and  the  defendant, 
and  whether  there  was  an  absenting  from  the  service 
within  the  meaning  of  the  AcL  AN'hether  the  agree- 
ment w^s  vagae  and  indefinite,  and  therefore  void. 
Whether  the  dispute  ought  not  to  have  been  referred 
to  arbitration ;  and  whether  my  said  conviction  was 
correct  in  point  of  law. 

(Signed)  Tiios.  B.  Rose  (l.s.) 

Scotland  appeared  for  the  appellant. 

J.  E,  Davit  appeared  for  the  respondents. 

Cttr,  adv.  ndt. 

June  26. — Bramwell,  B.  now  delivered  the  judg- 
ment of  the  court.— We  are  of  opinion  this  conviction 
should  be  confirmed.     The  first  question  is,  did  the 
relation  of  master  and  servant  exist  between  the  respon- 
dents and  appellant.     The  facts  are,  that  the  respon- 
dents are  master  potters,  that  they  hired  the  appellant 
and  several  other  men  for  a  conaderablc  period,  by  a 
written  agreement,  at  the  wages  of  4«.  a  day.     On  the 
same  day  that  this  agreement  of  hiring  was  made,  the 
respondents  engaged  with  two  other  men  for  their  ser- 
"vices,  and  undertook  that  they  would  pay  them  1».  for 
every  dozen  score  put  into  the  oven,  and  this  meant 
that  a  sum  arrived  at  by  taking  Ij.  for  every  dozen 
score  of  the  total  quantity  put  into  the  oven  was  to  be 
given  to  these  latter  men,  but  that  out  of  the  sum  so 
given  to  them   they  were  to  pay  the  other  men  for 
daily  wages.      The  appellant  and  the  other  men  who 
signed  the  first-mentioned  agreement  were  no  parties 
to  this ;  but  in  fact  they  were  paid  their  wages  by  the 
hiinds  of  the  two  men  named  in  the  second  agreement. 
It  is  said  this  established  the  relation  of  master  and 
servant  between  the  men  in  the  second  and  those  in  the 
fiwt  agreement,  and  destroyed  it  between  the  respondent 
and  the  appellant.     But  this  is  not  so ;  that  would 
be  to  suppose  that  the  appellant  and  respondents  entered 
into  an  agreement  for  no  purpose,  but  at  once  to  cast 
It  away.     The  matter  is  very  intelligible ;  the  appellant 
desired  to  have,  and  the  respondents  desired  to  pay,  a 
fixed  daily  wages  for  the  appellant's  labour,  but  the  re- 
spondents desired  to  have  that  benefit  which  is  got  from 
careful  supervision  and  the  partial  application  of  the 
prJBciple  of  piecework.     They  therefore  hired  the  ap- 
peUant  at  daily  wages,  and  they  agreed  with  the  two 
men  m  the  second  agreement  that  the  appellant  should 
work  under  them  as  under  foremen,  and  that  they  the 
foremen  should  be  paid  thus:  an  accountshould  be  taken 
atone  penny  for  every  dozen  score  of  all  articles  put  in 
the  oven.    That  is,  the  sum  which  exceeds  the  wages 
of  the  men  employed  should  be  paid  to  them  (the  fore- 
men) to  keep  for  their  own  benefit;  and  that  for  the 
convenience  of  all  parties  the  residue  of  that  sum  should 
be  g^ven  to  them  for  them  to  be  the  hands  who  pay  the 
men.  It  is  dear  that  if  the  foremen  had  not  paid  the 
men,   either  because  their  earnings  would  not  allow 
them,    or    for    any    other    reason,   the  respondents 
would    be    liable.      It    was    asked   whose    would 
the  loss  be  if  one  of  the  workmen  did  not  work  ?  but 
the  question  is  not  intelligible— nobody's  but  his  own. 
If  he  did  not  work  he  would  not  be  paid.  If  the  question 
means  if  he  worked  idly  or  Ul,  why  the  loss  would  be 
tiie  foreman's.     But  so  it  would  be  if  the  respondents 
had  agreed  m  terms  with  the  foreman,  as  we  sav  they 
have  in  substance,  with  this  difference,  that  they  them- 
selves would  pay  the  men,  and  deduct  their  wages  from 
the  sum  arrived  at  by  taking  one  shilling  for  every 
dozen  score.     The  very  object  of  the  arrangement  is  to 
give  the  foreman  an  interest  in  getting  the  greatest 
possible  quantity  of  work  oatof  the  appellant  and  his 
fellows.   ,The  other  objection  to  the  conviction  arose 
thus :  in  the  agreement  of  hiring  there  is  a  danse  of 
arbitration ;  the  appellant  miwlo  a  claim  on  the  respon- 
dents, which  the  respondents  refused  to  accede  to  and 
refnsed  to  refer  to  arbitration;  the  appellant  then 
deserted  the  service  of  the  respondents.    Now  it  was 


urged  that  if  he  thought  he  had  a  right  to  do  so  because 
his  master  would  not  refer  this  dispute  to  arbitration,  his 
doing  so  would  not  be  a  wilful  desertion  of  the  service 
so  as  to  subject  him  to  a  penalty.  Probably  that  is 
so ;  but  there  really  is  no  ground  in  the  case  stated  for 
saying,  that  he  left  the  service  for  eoch  a  reason. 
There  is  nothing  to  indicate  it  on  the  case;  and 
thongh  we  have  offered  to  remit  it  to  the  justice,  the 
offer  has  been  dedined  by  the  appellant.  The  point 
is  not  open  to  the  appellant,  and  it  must  be  taken  that 
ho  left  the  service  as  a  means  of  compdling  his  m:ister 
either  to  comply  with  his  requisition,  or  to  refer  the 
matter,  or  for  some  other  cause,  knowing  he  was 
thereby  breaking  his  agreement.  That  being  so,  the 
appeal  must  be  dismissed. 

Judffment/or  the  retpondtnis. 


00T7BT  07  aXTEElTS  BBNCH. 

Reported  by  Johm  Thokpsoit,  T.  W.  SAnxDaaH,  and  C.J.  B. 
HsBnurr,  Ksqra,  Barristers-at-Law. 

Hay  26  and  Jvhf  7. 

Leahy  (appellant)  v.  Lloyd  (respondent). 

Merchant  Shipping  A<A  \9fi^,  17  <f*18    Tic/,  c.  104, 

M.  19,  107,  109,  244,  257— iJorftowrm^  deaerten 

— Evidence  of  being    a    Britiih  ehip — Proof  of 

registry. 
In  order  to  convict  a  person  under  the  above  Act 

of  harbouring  a  teaman  Vfho  hat  deterted  from  hit 

thipj  it  it  necettary  to  prove  that  the  tkip  it  a 

British  thip,  which  proof  mutt  be  given  by  evidence 

of  itt  being  duly  registered, 

Thb  was  a  case  stated  under  the  provisions  of  tlie 
20  &  21  Vict,  c  43,  by  wMch  it  appeared  that  on  the 
25  th  Jan.  last  George  Lloyd,  the  respondent,  who  is- 
the  police  officer  employed  by  the  Newport  Dock  Com- 
pony  for  the  protection  of  the  shipping  frequenting  the 
Newport  Docks,  and  to  prevent  seamen  from  deserting 
their  vessels,  laid  an  information  before  one  of  the 
justices  for  the  borough  against  the  appellant  Dennis- 
Leary,  who  keeps  a  sulor's  lodging-house  and  beer- 
house at  Newport,  for  having  wilfully  harboured  certain 
seamen  who  had  deserted  their  vessel. 

The  information  was  laid  under  sect.  257  of  the 
17  &  18  Vict,  c  104  (the  Mcrehant  Shipping  Act 
1854),  and  a  summons  was  issued  and  served  upon  the 
appellant,  who  appeared  at  the  town-hall  on  Friday, 
the  27th  Jan.,  before  two  justices  to  answer  tlie  chai^gc. 
The  summons  redted  that  infurmation,  "That  you, 
Dennis  Lcaiy,  did  on  the  22nd  Jan.  1860,  nt  the 
borough  of  Newport,  then  and  there  wilfully  harbour 
Peter  Smith,  Allen  M^Intyre,  Ferdinand  Pamin  and 
John  Brown,  seamen,  who  had  deserted  from  the 
British  ship  Sultana^  knowing  or  having  reason  to 
believe  such  seamen  to  have  deserted." 

It  was  proved  by  Samuel  Brewster  that  he  was  the 
master  of  the  British  ship  SuUana,  of  Liverpool,  then 
lying  in  the  Newport  Docks,  within  the  said  borough^ 
where  she  had  arrived  a  week  previously  from  Antwerp ; 
that  deven  seamen,  who  were  on  the  ship's  articles  of 
agreement  (which  were  produced),  and  who  bad  ar- 
rived at  the  port  of  Newport  with  him  in  the  vessel, 
had  all  deserted  the  ship ;  that  Peter  Smith,  Allen 
APlntyre,  Ferdinand  Pamin,  and  John  Brown,  named 
in  the  summons,  were  four  of  the  eleven  seamen  who  had 
so  deserted ;  that  the  men  signed  the  artides  at  Ant-  . 
wcrp  to  come  to  the  port  of  Newport,  and  from  thence 
to  proceed  to  a  port  in  the  United  States  and  baek  ta 
a  port  of  discharge  in  the  United  Kingdom ;  th.it  th» 
men  only  having  just  commenced  their  voyage,  and 
having  no  right  to  leave  the  ship,  deserted  either  on 
the  night  of  the  21st  or  2drd  Jan.,  and  took  away  all 
their  clothes  and  effects  with  them. 

The  offidal  log-book  of  the  ship  was  not  prodnoed, 
but  it  was  proved  that  Smith,  M^Intyre,  Pamin  and 
Brown  had  severally  been  duly  convicted  on  the  25tlk 
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Jm.  at  Newport,  for  having  deserted  from  the  said 
noid,  the  Suitanoj  and  had  been  each  of  them  sea- 
tneed  to  three  weeks*  hard  labour. 

The  appella]it*8  attornej  objected  that  there  was  no 
•ridenoe  that  the  SuUana  was  a  British  ship ;  that  the 
endenee  of  the  master  that  she  was  sach|  and  the  pro- 
duction of  the  articles  of  agreement  ngued  by  the 
deserting  seamen,  which  were  in  the  form  requii-ed  bj 
the  Merchant  Shipping  Act  1854,  was  not  sufficient 
proof  of  the  ship  being  a  British  yesscl  in  the  absence 
cf  the  certificate  of  registry,  which  he  contended  ought 
to  be  prodaoed.  He  fmther  oontended  that,  in  the 
absence  of  the  official  log-book,  no  legal  evidence  was 
before  the  josticeiB  in  proof  of  the  men  named  in 
the  summons  being  deserters. 

The  justices  were  satisfied,  on  the  evidence  before 
them,  that  the  ship  was  a  British  vessel,  and  that  the 
seamen  named  in  the  sunmions  had  deserted  from  the 
TesseL  Sect.  244  of  the  Merchant  Shipping  Act 
1844  was  referred  to  m  reply  to  the  appellant's  ob- 
jection. 

Michael  Miles  proved  that  he  was  the  watchman 
employed  on  board  the  SitUana,  "  to  watch  the  ship 
sod  see  nothing  went  out  of  her ;  that  he  was  going  on 
bosrd  the  ship  at  twenty  nunutes  to  six  on  Sunday 
night,  Jan.  22nd ;  that  the  SuUana  was  lying  second 
diip  off  the  dock  wall,  a  Bremen  ship  being  moored 
next  to  her ;  that  he  then  and  there  saw  the  appellant 
Lesry  standing  on  the  dock  wall,  and  saw  a  bag  of 
dothes  thrown  down  upon  the  wall,  and  one  of  Leary's 
men  take  away  the  bag.  Miles,  concluding  that  seamen 
were  deserting,  seised  the  bag  of  clothes  and  took  it 
ftvm.  the  man  who  was  carrying  it  away,  when 
another  man,  a  sailor,  ran  up  and  said,  *  This  is  my 
bs^*  and  pulled  it  away  from  the  watdiman.  Leary 
stood  by  and  said  to  the  witness,  "  Mike,  go  on  board 
year  ship."  Miles  replied,  "No,  Leary;  yon  are 
canying  on  s  pretty  game  here  to-night,  and  I  will 
reportyoafor  it*' 

To  this  sccQsatbn  Leary  made  no  reply.  The 
watchman  then  proceeded  on  board  his  ship,  the 
StJUmOy  and  in  order  to  reach  her  he  had  to  pass  over 
the  Bremen  ship  lying  next  the  quay  wall.  On  the 
deck  of  the  Bremen  ship  he  saw  beds  and  other 
sesmen's  effects  wrapped  up,  and  some  seamen  stand- 
ing by.  He  called  the  mate  of  the  Bremen  ship  and 
s^ked  him  if  the  beds,  &c,  belonged  to  the  vessel  ? 
sad  the  master  replied,  in  the  hearing  of  I^eary,  who 
was  then  stsnding  under  the  Bremen  ship's  bow,  that 
thiy  belonged  to  the  SuUana. 

It  was  Sien  proved  by  Lloyd,  the  respondent,  that  in 
consequence  of  the  information  he  had  received  from 
Captain  Brewster  and  the  watchman  Miles,  he  went 
with  the  other  police  officers  to  the  house  of  the  ap- 
pellant on  the  23rd  Jan.,  and  in  his  house  they  found 
four  of  the  eleven  men  who  had  deserted,  namely. 
Smith,  M'Intyre,  Pamin  and  Brown,  named  in  tho 
sommons.  They  were  in  the  taproom  openly  ;  a  fifth 
man,  on  seeing  the  officers,  ran  away.  The  seamen  were 
taken  to  the  police  station,  and  on  tho  following  day 
Vere  duly  convicted  before  two  justices  and  were 
severally  committed  to  prison  for  deserting  the  said 
sUp. 

It  was  not  proved  that  Leary  was  present  or  in  his 
hfxise  at  the  time  the  deserters  were  so  taken  out  of  it ; 
bat  George  Bath,  one  of  the  police  officers,  who  went 
with  the  respondent  and  apprehended  the  seamen, 
proved  that  he  saw  Leary  in  the  street  in  the  evening 
of  the  day  on  which  the  four  seamen  were  taken  into 
custody,  and  told  him  (Leary)  that  four  sailors  had 
been  apprehended  in  his  house  for  deserting  from  the 
SnUoMuu  Leaxy  replied,  "  Is  that  all  ? '  Tho  witness 
said,  'Yes."  Leary  said,  ** There  are  some  more 
there  ;  I  don*t  want  them ;  they  came  to  mo ;  the  cap- 
tab  can  have  them  if  he  likes ;  they  shall  pay  me  for 
their  board  beforo  they  get  their  clothes." 


The  appellant's  attorney  having  contended  that  tliere- 
was  no  evidence  to  show  that  the  bag  of  clothes  thrown 
from,  or  the  effects  found  upon,  the  Bremen  ship,  were 
part  of  the  effects  of  the  deserting  seamen  from  the 
SuUana,  .and  that  the  appellant  did  not  know  tlio  mea 
were  deserters ;  the  justices,  looking  at  all  the  circum- 
stances proved  in  evidence,  deemed  the  offence  proved, 
and  convicted  tho  appellant  of  wilfully  harbouring. 
Peter  Smith,  knowing  or  having  reason  to  believe  he 
had  deserted  his  ship,  in  the  penalty  of  51,  including 
costs. 

The  question  for  the  consideration  of  the  court  was^ 
whether  the  conviction  was  right  or  wrong  ? 

DowdettoeU  appeared  for  the  appellant,  and  con- 
tended that  there  was  no  legal  evidence  that  the  Sul- 
tana  was  a  registered  British  ship,  which  proof  was 
necessary  to  support  the  conviction:  (ss.  19,  109,  107, 
244,  257  of  the  17  &  18  Vict,  c  104,  Merchant  Ship- 
ping Act  1854.) 

No  one  appeared  for  the  respondent. 

Cur,  adv.  vulL 

July  7. — Blackburn,  J. — This  was  an  appeal 
against  a  conviction  on  an  information  under  the  257th 
section  of  the  Merchant  Shipping  Act  1854,  for  har- 
bouring a  deserter  from  the  Britifdi  ship  SuUana,  On 
the  hearing  before  the  magistrates  no  certificate  of  the 
registry  of  the  ship  having  been  produced,  an  objection 
was  taken  that  tliere  was  no  proof  that  tho  ship  in 
question,  which  was  alleged  to  be  a  British  ship,  had 
been  registered  pursuant  to  the  requirements  of  the 
Act  in  question,  and  that  the  information  could  there- 
fore not  bo  sustained.  The  magistrates  having  over- 
ruled this  objection,  the  same  point  was  taken  before 
us  upon  the  hearing  of  the  appeal,  and  wo  arc  of 
opinion  that  the  objection  is  well  foondod  and  must 
prevail.  After  a  careful  consideration  of  the  Act,  we 
are  of  opinion  that  the  sections  coming  under  the  head 
of  discipline,  of  which  the  section  in  question  is  one, 
have  reference  to  British  ships  alone;  but  by  the  19tli 
section  no  ship  required  to  be  registered  shall,  unless 
registered,  be  recognised  as  a  British  ship.  It  follows 
that  in  a  proceeding  in  which  it  becomes  necessary  to 
show  that  s  ship  is  a  British  ship,  proof  of  the  ship 
having  been  registered  becomes  essential  to  invest  the 
ship  with  the  character  of  a  British  ship.  Such  proof 
was  in  the  present  case  wanting,  and  the  absence  of  it 
ought,  in  our  opinion,  to  have  prevented  a  conviction 
from  taking  place.  Wo  therefore  hold  that  the  con* 
viction  was  wrong,  and  must  be  reversed. 

Convwtion  gwisheJ, 

Wedn€td<^f,  Nov.  7. 

Fox  V.  WlLUAMSk 

Clerk  t9  borough  jutticet — Partntr  with  eUrh  of  the 

peace  of  the  county — Interest  inprotecutione — 5  cf  6 

WilL  4,  c.  76,  9. 102. 
A.  €md  B,  were  in  partnership  as  attorneys.    A.  woe 

ckrh  to  the  borough  magistrates  o/N.,  and  B,  was 

derk  of  the  peace  for  the  county  of  il/.,  to  the 

quarter  sessions  of  which  the  borough  Justices  of  If. 

committed  their  prisoners  for  triaL 
By  indenture  B,  released  oil  interest  in  A,*s  fees  as 

derk  to  the  borough  Justices,  and  B.  released  all 

interest  in  A,'s  fees  as  derk  qf  the  peace  for  the 

county : 
Ueldj  that  this  arrangement  exempted  A.  from    the 

operation  and  penaUies  of  sect.  102  ^5  ^  6  WiU^ 

4,  c.  76. 

This  was  an  action  for  a  libel  publbhed  in  the  Star 
of  Gwent  newspaper  of  Feb.  18,  1860,  of  which  the 
defendant  is  the  proprietor. 

The  first  count  of  the  declaration  was  for  publishing 
the  report  of  a  meeting  of  ratepayers  of  the  borough 
of  Newport,  at  which  some  strong  observations  were 
made  by  some  of  the  speakers,  on  the  plaintiff.  The 
second  count  was  for  a  libel  contained  in  an  article  ia 
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the  eame  paper,  commenting  on  the  subject.  Among 
o&er  pleae,  the  defendant  pleaded  a  justification  as  to 
part  of  the  libel. 

The  trial  took  place  before  Byles,  J.,  at  the  Hereford 
assizes,  and  a  rcr^ct  was  foand  for  the  plaintiff, 
damages  2001 

It  appeared  that  the  plaintiff  and  a  Mr.  Prothero 
were  in  partnership  as  solicitors,  at  Newport,  Mon- 
mouthshire, and  had  been  so  for  some  time  prior  to  Jan. 
1857,  and  that  Mr.  Prothero  was  clerk  of  the  peace 
for  the  county  of  Monmouth,  and  Mr.  Fox  clerk  to  the 
justices  of  the  borough  of  Newport,  that  prisoners  and 
others  were  committod  for  trial  bj  the  borough  justices 
to  the  quarter  sessions  at  Usk,  and  the  assizes  for  the 
oountj,  that  Mr.  Prothero  as  derk  of  the  peace  re- 
oeiyed  fees  on  the  arraignment  and  trial  of  such  pri- 
soners, &c. ;  that  Mr.  Prothero  and  Mi.  Fox,  as 
such  partners,  brought  their  fees,  &c,  prior  to  Jan. 
1857,  mto  one  common  account  In  oonsequence  of 
this  arrangement  much  litigation  took  place,  and 
ultimately  the  Court  of  Error  decided  that  Mr.  Fox 
was  acting  contrary  to  the  5  &  6  WllL  4,  c  76, 
a.  102  (sM  Reff,  r.  FoXy  1  L.  T.  Bep.  N.  S.  216),  and 
liable  to  an  indictment,  and  having  been  found  guilty 
upon  such  an  indictment  a  fine  of  If.  was  imposed 
upon  him.  During  the  progress  of  the  litigation,  and 
before  the  decision  of  the  Court  of  Error,  Mr.  Fox,  and 
Mr.  Pkothero  by  the  adrioe  of  counsel,  executed  the  fol- 
lowing indenture  to  aroid  the  effect  of  the  102nd 
section  of  the  abore  statute. 

^  This  indenture,  made  the  1 1  th  March  1 858,  between 
Charies  Prothero,  of  Newport,  in  the  county  of  Mon- 
mouth, gentleman,  of  the  one  part,  and  Charies  Burton 
Fox,  of  Newport  aforesaid,  gentleman,  of  the  other  part 
Whereas  prior  to  and  nnoe  the  1st  Jan.  1857,  the  said 
C.  P.  and  C.  B.  F.  have  carried  on  bnaness  together  as 
attorneys  and  solicitors  at  Newport  aforesaid,  in  copart- 
nership, by  verbal  arrangement  only,  and  not  under 
any  deed  or  articles  of  copartnership.  And  whereas  no 
rest  or  division  of  profits  of  the  said  copartnership  hath 
ever  yet  been  made  or  taken  place.  And  whereas 
doubts  have  been  entertained  as  to  the  legality  or 
advisability  of  the  said  C.  P.,  who  is  derk  of  the  peace 
for  the  county  of  Monmouth,  being  interested  or  taking 
any  share  in  the  fees  or  moneys  received  of  the  said 
O.  B.  F.  as  clerk  to  the  justices  of  the  borough  of 
Newport,  in  respect  of  prisoners  committed  for  tnal  at 
the  general  or  quarter  sessions,  or  any  a<]tJoaraed  ses- 
sions of  the  peace  for  the  county  of  Monmouth,  and  of 
the  said  C.  B.  F.  being  interested  in  or  taking  any 
share  in  the  fees  or  other  moneys  received  by  the  said 
C.  P.  as  derk  of  the  peace  for  the  county  of  Monmouth, 
in  respect  of  prisoiMfiB  committed  for  triiU  by  the  justices 
of  the  borough  of  Newport  aforesaid,  to  or  of  whom  the 
sud  C.  B.  F.  is  the  clerk,  and  the  said  parties 
hereto  have  accordingly  agreed  to  enter  into 
these  presents  for  the  purpose  of  removing  such  doubts 
and  all  questions  relating  thereto.  Now  this  inden- 
ture witnesseth,  and  it  is  hereby  mutually  declared  and 
agreed  by  and  between  the  said  parties  hereto,  and 
each  of  them  the  said  C.  P.  and  C.  B.  F.  doth  hereby 
for  himself,  &c,  covenant,  agree  and  dedare  to  and 
with  the  other  of  thero,  his  heirs,  &c.,  that  as  and 
from  the  1st  Jan.  1857,  and  henceforth  during  the 
continuance  of  the  partnership  between  the  said  C.  P. 
and  C.  B.F.,  upon  any  and  every  rest  and  division  of  pro- 
fits by  and  between  the  sidd  partners,  or  their  or  either 
of  their  executors  or  administrators,  the  said  C.  P.,  his 
executors  or  administrators,  shall  not  take  or  receive, 
or  share  or  have  any  claim  or  interest  whatsoever  in 
all  or  any  of  the  fees  or  moneys  received  or  receivable 
hy  or  payable  to  the  said  C.  B.  F.  as  clerk  to  the  jus- 
tices of  the  borough  of  Newport,  for  or  in  respect  of  all 
and  every,  or  any  prisoner  or  prtsonets,  or  other  per- 
son or  persons  whomsoever,  heretofore  committedt  or 
hereafter  to  be  committed  for  trial  by  the  justices  of 


the  borough  of  Newport  aforesaid,  or  any  one  or  mor» 
of  them,  at  any  court  of  gaol  ddivery,  or  general  €ir 
quarter  sessions,  or  any  adjourned  sessions  of  the  pe  ice 
for  the  county  of  Monmouth,  or  any  part  or  pails  of 
such  last-mentioned  fees  or  moneys  respectively.  And' 
the  said  C.  P.  doth  hereby,  fur  himself,  &&,  relinqnlHli^ 
release  and  quit  daim  to  all  and  every  such  last-men- 
tioned fees  and  moneys,  and  every  part  and  parts 
thereof  respectively,  and  all  share,  daim  and  interest 
whatsoever,  either  at  law  or  in  equity,  or  othcr\vi:«e' 
howsoever,  of  hun  the  said  C.  P.  therein  or  thereto^ 
and  doth  hereby  dedars  that  the  said  C  B.  F.,  lii^ 
^ecutors  and  administrators,  shall  have,  take  azicL 
reodve,  or  have  credit  for,  in  and  upon  any  ancL 
every  rest  or  division  of  profits  by  and  betn-scn 
the  said  partners  and  their  or  either  of  thehr  executurs 
or  administrators,  the  whole  and  every  part  of  the  fees 
or  moneys  received  by  or  payable  to  him  the  said 
C.  B.  F.  as  clerk  of  the  justices  of  the  borougk  o€ 
Newport  aforesaid,  for  or  in  respect  of  all  and  every* 
or  any  prisoner  or  prisoners,  or  other  person  or  pcrs  'ns- 
whomsoever  heretofore  committed  or  hereafter  to  be 
committed  for  trial  by  the  justices  of  the  borongli  of 
Newport  aforesaid,  or  any  one  or  more  of  them,  at  any 
court  of  gaol  delivery  or  general  or  quarter  seasons, 
or  any  adjourned  sessions  of  the  peace  for  the  county  of 
Monmouth,  as  and  for  the  sole  proper  fees  and 
moneys  of  him  the  sud  C.  B.  F.,  his  executors  and 
administrators,  and  for  his  and  their  own  absolute  nae- 
and  benefit.  And  further,  that  as  and  from  the  1st 
Jan.  1857,  and  henceforth  during  the  continuance  or 
the  said  copartnership,  upon  any  and  every  rest  an.l 
division  of  profits  by  and  between  the  said  jkartie^ 
hereto,  or  their,  oreither  of  their  executors  or  adintni;*- 
trators,  the  said  C.  B.  F.,  his  executors  or  administra- 
tors, shall  not  receive  or  take  or  share,  or  have  any 
claim  or  interest  whatsoever  in  all  or  any  of  the  fees  or 
moneys  recdved  or  recdvable  by  or  payable  to  the  said 
C.  P.  as  derk  of  the  peace  of  or  for  the  county  o€ 
Monmouth  or  otherwise  howsoever,  for  or  in  respect  or 
the  indictment,  arraignment,  prosecution,  conviction, 
trial,  sentence,  judgment,  or  acquittal,  or  other 
proceeding  whatsoever,  at  or  before  or  by  any 
court  of  gaol  ddiveiy  or  general  or  qnartrr 
sessions,  or  any  adjourned  sessions  of  the  peace  for  the 
county  of  Monmouth,  of  all  and  every,  or  any  prisoner 
or  prisoners,  or  other  person  or  persons  whomsoevery. 
heretofore  committed  or  hereafter  to  be  committed  for 
trial  by  the  justices  of  the  borongih  of  Newport  afore- 
said, or  any  one  or  more  of  them,  at  any  court  of  gaol 
delivery,  or  general  or  quarter  sessionB,  or  any  aiyoamed 
sessions  of  the  peace  for  the  county  of  Monmouth,  or 
any  part  or  parte  of  such  last-mentioned  fees  or  moneys 
respectively.  And  the  said  C.  B.  F.  doth  hereby  for 
himself,  &ic.,  relinquish,  release,  and  quit  daim  to  ail 
and  every  such  last-mentioned  fees  and  moneys,  and 
every  part  and  parts  thereof  respectively,  and  all  share, 
daim  and  interest  whatsoever,  either  at  law  or 
in  equity,  or  otherwise  howsoever  of  him  the  said 
C.  B.  F.,  therein  or  thereto.  And  doth  hereby 
declare  that  the  said  C.  P.,  his  executors  and 
administrators,  shall  have,  take  and  receive,  or  have 
credit  for,  in  and  upon  any  and  every  rest  and  divi^ 
sion  of  profits  by  and  between  the  sud  partners  and 
their  or  dther  of  their  executors  or  administrators, 
the  whole  and  every  part  of  the  fees  or  moneys  received 
by  or  payable  to  him  the  said  C.  P.,  as  derk  of  the 
peace  for  the  county  of  M.,  or  otherwise  howsoever,  for 
or  in  respect  of  the  indictment,  arraignment,  prosecu- 
tion, conviction,  trial,  sentence,  judgment  and  acquittal, 
or  other  proceeding  whatsoever  at  or  before,  or  by  any 
court  of  gaol  delivery,  or  general  or  quarter  sessions,  or 
adjourned  sessions  of  the  peace  for  the  county  of  ^I.,  of 
all  and  every,  or  any  prisoner  or  prisoners,  or  other 
person  or  persons  whomsoever,  heretofore  committed  or 
hereafter  to  be  committed  for  trial  by  the  justices  of  the 
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[Q.B. 


boroogfa  of  N.  aforesaid,  or  any  one  or  more  of  them,  to 
«r  It  anj  ooart  of  gaol  delivery,  or  general  or  quarter 
i««sknis,  or  adjooraed  seasions  of  the  peace  for  the 
esant  J  of  M.,  as  and  for  the  aole  proper  fees  and  moneys 
of  him  the  said  C.  P.,  his  executoss  and  administrm- 
tan,  and  for  his  and  their  own  absolute  nse  and  benefit 
InwitoM8,&c" 

Tlie  joatioes  having  taken  adrice  as  to  the  effect  of 
the  deed,  reaolTod  to  oootinne  Mr.  Fox  in  his  office  as 
.dak  to  them.  Aftenrards,  however,  at  a  meeting  of 
nlepayerB  of  the  boroogh  of  Newport,  a  Mr.  Brown  and 
a  Mr.  Geo.  Williams  nude  speeches  oontaining  libellous 
Better  upon  Mr.  Fox,  the  report  of  which  speeches, 
vith  some  nnjostifiable  comments,  oonstitnted 
the  libel  complained  oL  At  the  trial  Byles,  J. 
nled  that  the  operation  of  tha  deed  of  Maifh  1856, 
to  for  as  the  prospective  part  of  the  deed  was  oon- 
cmed,  was  to  make  the  subsequent  acting  of  Mr.  Fox 
kgal ;  but  reserved  leave  to  the  defendant  to  move  for 
a  new  trial  for  the  purpose  of  questioning  that  ruling. 

Ilmddkstom  now  moved  accordingly,  and  also  for  a 
neir  trial  on  the  ground  that  the  damages  were  exoes- 
mn.  It  is  submitted  that  the  mhng  of  Byles,  J.  was 
a  misdixection ;  and  that  the  execution  of  the  deed  of 
March  1858  has  not  avdded  the  effect  of  sect  103  of 
the  5  &  6  Wni  4,  c  76.  By  sect  102  of  the  5  &  6 
WilL  4,  c  76,  after  givmg  the  boroogh  justices  a 
power  to  appoint  a  derk,  it  is  provided  ^  that  it  shall  not 
be  Uwfol  for  the  said  justices  to  appoint  or  continue  as 
jQch  derk  to  the  justices  any  alderman  or  coundllor  of 
sneh  borough,  or  derk  of  the  peace  of  such  borough, 
or  the  partner  of  such  derk  of  the  peace,  or  any  clerk 
or  person  in  the  employ  of  such  derk  of  the  peace, 
pnmded  also  that  it  shall  not  be  lawful  for  the  sud 
«!erk  to  the  justices,  by  himsdf  or  his  partner,  to  be 
dvMtly  or  indirectly  interested  or  employed  in  the  pro- 
seeation  of  any  offender  committed  for  trial  by  the  jus- 
tices of  whom  he  shall  be  such  derk  as  aforesaid,  or 
any  of  them,  at  any  court  of  gaol  delivery  or  general 
^  quarter  sesaio  na.  And  any  penon  bemg  an  alder- 
nan  or  coundDor,  or  derk  of  the  peace  of  any  borough, 
or  the  partner  or  derk,  or  in  tlie  employ  of  such  clerk 
of  the  peace,  who  shall  act  as  derk  to  the  jus- 
tices of  sudi  boroogh,  or  diall  otherwise  offend  in 
the  premises,  shall  for  every  such  offence  forfeit 
and  pay  the  som  of  lOOL,  one  moiety  thereof, 
to  the  treasurer  of  such  borough  to  be  paid,"  &c. 
If  the  plaintiff  is  in  any  way  interested  by  himself  or 
his  partner  in  the  prosecution,  sect  102  is  contravened. 
Although  the  deed  deprives  the  one  of  any  pecuniary  in- 
terest In  derived  through  the  fees  of  the  other,  still  there 
ii  an  mdirect  interest  in  promoting  the  number  of  pro- 
Kcutkma,  and  it  may  be  that  the  derka*  and  office  ex- 
penses nqutnte  for  the  purpose  of  conducting  them  are 
shared  in  common. 

Hill,  J.  left  the  court  to  consult  with  Byles,  J. 

CocKBUKX,  C.J. — We  have  been  informed  that 
BtIos,  J.  h  not  dissatisfied  with  the  amount  of  damages, 
and,  oon-idering  that  the  libel  is  admittedly  such  as 
•ciiinot  be  justified  on  the  ground  of  fair  comment,  and 
•c'liii^  that  the  arrangement  between  Mr.  Fox  and 
Mr.  Prothero  is  not  a  bond  fdt  one,  but  merdy  colour- 
able and  fictitious,  the  verdict  ought  not  to  be  dis- 
tnrbed  on  the  ground  of  tho  amount  of  damages. 
As  to  the  pdnt  of  mlidirection,  I  also  think  that  there 
is  no  ground  for  a  rule.  The  plaintiff  has  now  no  such 
interest  as  the  statute  contemplates.  He  has  no  pecu- 
uiaiy  faiterest  as  an  individual,  himself  or  by  his  partner, 
in  the  ofliee.  The  only  interest  he  can  have  is  such  as 
4  uian  has  in  the  advancement  of  the  pecuniary  profits 
of  a  brother  or  a  friend.  Whether  such  an  arrangement 
ii  to  be  commended,  and  may  not  be  open  to  some  ob- 
aemtion,  we  have  not  to  determine. 

Wianmax,  J^ — ^I  ahu  think  that  this  was  a  case 
for  substantial  damages,  and  that  a  rule  ought  not  to  be 
^nted  on  this  ground.     If  there  had  l^en  any  evi- 


dence that  the  plaintiff  was  directly  or  indirectly  inter- 
ested in  the  profits  of  ihe  office  by  his  partner,  it  might 
have  been  different,  but  there  was  no  such  evidence. 

Hill,  J.— The  libel  went  far  beyond  a  hon&  fdt, 
comment,  and  made  a  grave  imputation  on  the  profes- 
sional character  of  Mr.  Fox.  It  was  therefore  a  case 
for  substantial  damages.  After  the  execution  of  the 
deed  I  am  of  opinion  that  Mr.  Fox  did  not  by  himself 
or  his  partner  directly  or  indirectly  become  interested  in 
the  profits  of  the  office  within  the  meaning  of  the 
statute? 

Blackbuux,  J.  concurred.  BuU  r^fitsed. 


Tkurtdayy  Nov,  8. 

Ex  parte  The  Mayor  of  BiBMiNOHAif. 

Status   of  mayor— Right  to  preside  ae  chatmym-^ 

Municipal  Corporation  Act,  5^6  Will.  4,  c  76, 

«.  57. 
The  mayor  of  a  borough  is  not  entitled  at  <if  right, 

under  the  57<4  aeciion<if5  4;  6  Will  4,  c.  76,  to 

take  the  chair  at  the  gaol  teseiont  and  othtr  m/eetinge 

of  ihe  juttice$i  the  words  in  that  section  only  rtfer 

to  his  social  nmk,  and  not  to  his  magitterisU  autho^ 

rity. 

The  Solicitor-General  (^TomHnson  with  him),  on  the 
part  of  the  mayor  of  Birmingham,  moved  for  a  rule 
calling  upon  the  justices  of  the  borough  to  show  cause 
why  a  numdamut  should  not  issue  commanding  them  to 
allow  the  mayor  of  the  said  boroogh  to  take  precedence 
and  to  preside  as  chairman  at  all  meetings  of  the  jus- 
tices at  which  he  should  be  present  and  where  a  chair- 
man should  be  required. 

By  the  affidavit  it  appeared  that  the  present  mayor, 
Thomas  Lloyd,  was  elected  to  the  office  in  1859,  the 
borough  being  a  corporation  under  5  &  6  Will  4,  c  76b 
In  1859  a  separate  commission  of  the  peaoe  had  been 
granted  to  the  borough.  In  1859  dlspntes  having 
arisen  between  the  boroogh  justices  and  Sir  John  Bat- 
diff,  the  then  mayor,  as  to  his  right  to  take  the  chair 
and  prende  over  the  gaol  and  other  sessiona  and  meet- 
ings as  of  right,  by  virtue  of  his  office,  certain  of  the 
other  justices  of  the  borough  insisted  thathe  had  no  such 
right,  and  they  then  electmi  another  of  their  number  to 
porform  the  duties  of  chainnan. 

On  the  9th  Jan.  last,  at  a  gaol  session,  there  were 
present  thirteen  justices,  indudiog  tho  mayor.  When 
the  business  was  about  to  commence  the  mayor  took 
the  chair  and  mvited  the  other  justices  present  to  pro- 
ceed with  the  busiueas,  whereupon  a  discussion  arose  at 
to  the  right  to  act  as  chairman,  and  a  motion  was 
made,  seconded  and  carried,  that  Mr.  Wart  should  take 
the  chair.  The  mayor  thereupon  left  the  chair  and  the 
council  chamber,  after  protesting  against  the  prooeed- 
uige,  and  the  justices  proceeded  with  the  business.  Tho 
mayor  now  stated  in  his  affidavit  that  he  had  made 
inquiries  as  to  the  practice  of  other  principal  boroughs 
and  dties,  and  found  that  it  was  the  general  and  un- 
challenged practice  of  the  mayor  to  take  the  chair  as 
of  right  and  by  virtue  of  Us  office.  In  the  present 
case  the  mayor  lias  applied  to  the  Home  Secretary,  who 
took  the  opmiou  of  the  law  officers  of  the  Crown,  who 
were  of  opinion  that  tho  mayor  was  entitled  as  of  right 
under  the  Muniripal  Corporation  Act  After  the  mayor 
had  returned  from  the  meeting,  the  justices  sent  him 
a  memorandum,  stating  tliat  he  had  no  right  to  preside } 
that  the  justices  were  independent  of  the  town  council ; 
that  all  justices  were  in  the  eye  of  the  law  equal 
and  that,  in  fact,  they  could  carry  on  the  business  with- 
out appointing  a  chairman,  or  elect  whom  they  thought 
proper;  that  they  had  taken  the  opinion  of  counsel, 
and  that  they  determined  to  insist  on  their  right  to 
appoint  their  own  chairman  until  they  should  be  com- 
manded by  this  court  to  do  otherwise. 

It  was  now  signed  that  the  Munidpal  Corporation 
Act,  6  &  7  Will.  4,  c  76,  s.  57,  gives  the  mayor  for 
the  time  being  of  every  boron^^,  during  the  time  of 
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BosANQUKT  P.  Heath.  Heath  r.  Bosanquet. 


[Q.  B. 


hia  mayoralty,  precedence  in  all  places  within  the 
borongh ;  and  that  the  present  was  the  proper  and  only 
way  to  insist  on  sach  right.  [Wiohtmah,  J. — ^Aro  all 
justices  of  the  peace  eqnal  in  the  eye  of  the  law  ?  I 
don^t  find  woids  that  the  mayor  is  to  have  precedence 
as  a  justice  of  the  peace.  Blackbubx,  J. — It  merely 
means  precedence  in  point  of  dignity.] 

GocKBuiui,  C.J. — It  is  a  proper  vaaak  of  respect  to 
place  the  mayor  in  the  chair,  but  there  can  be  no  com- 
pulsion. The  words  in  the  statute  plainly  refer  to  the 
mayor's  social  rank,  and  not  to  his  magisterial  authority. 

Friday^  Nov.  9. 

Bosaxqubt  v.  Heath. 

Heath  r.  Bosaxquet. 

Ecclesiastical  law — Chapel-^Proprietaij — Rigkit. 

A  churchwarden  of  a  parUky  as  mcA,  ha$  no  righU 
over  a  proprietary  chapel  in  tht  paritk  devoted  to 
t/te  performance  <if  divine  service  according  to  the 
rites  of  the  Established  Church, 

The  proprietor  of  an  unconsecrated  <Atq>^  though  open 

Jor  the  performance  of  divine  service  according  to 

th^  rites  of  the  Established  Church,  has  a  right  to 

request  any  one  therein  to  depart,  and,  if  he  refuses, 

to  rsmove  him  by  ordinary  legal  measures. 

Bosanquet  r.  Heath. 

Declaration  for  an  assault  and  false  imprisonment 
riciis: — That  the  defendant  was  possessed  of  a 
chapel  wherein  the  plaintiff  was  trespassing  and  doing 
damAge ;  that  the  defendant  requested  the  plaintiff  to 
leave  the  chapel,  which  the  plaintiff  refused  to  do, 
whereupon  the  defendant  gently  laid  his  hands  upon 
the  plaintiff  to  remore  him,  doing  no  more  than  was 
necessary  for  that  purpose,  which  is  the  allied  assault 
complained  of,  and  thereupon  the  plaintiff  being  still  in 
the  said  house  resisted  and  assaulted  the  defendant, 
who  thereupon  necessarily  committed  the  other  tres- 
passes in  his  own  defence,  and  in  defence  of  the  said 
chapel  of  the  defendant. 

Keplication. — ^That  the  plaintiff  being  vicar  and  in- 
cumbent of  the  parish  of  £nfield,  had  dedicated  and 
devoted  the  said  chapel,  the  same  being  situate  in  the 
said  parish,  and  within  the  diocese  and  jurisdiction  of 
the  Bishop  of  London,  to  the  worship  of  God  accord- 
ing to  the  rites  and  ceremonies  of  the  Church  of 
England  as  by  law  established,  for  the  celebration  of 
which  said  worship  in  the  said  chapel  the  said  bishop 
had  duly  granted  his  licence  according  to  law,  and 
winch  said  licence  was  at  the  said  time  when,  &c.  in 
full  force  That  the  plaintiff  was  at  the  said  time 
when,  &C.  one  of  the  churchwardens  of  the  said  parish, 
and  an  inhabitant  and  parishioner  of  the  same,  and 
that  at  the  said  time  when,  &c.,  the  same  being 
Sunday,  the  said  chapel  being  then  open,  with  the 
•defendant's  consent,  for  the  purpose  of  celebrating 
divine  service  there,  and  such  service  bemg  about  to 
commence,  the  plaintiff  went  into  and  was  in  the  said 
diapel  fur  the  purpose  of  joining  in  the  celebration  of 
divine  worship  therein,  according  to  the  rites  and  cere- 
monies aforesaid,  and  of  worshipping  God  therein  ao* 
cording  to  the  same,  and  was  desirous  of  remaining 
therein  for  the  purposes  aforesaid. 
Demurrer  thereto  and  joinder. 

Heaih  V.  Bosa$igusL 

Trespass  for  breaking  and  entering  a  messuage, 
chapel  and  premises  of  Uie  plaintiff  at  CUy-hill,  in  the 
parish  of  Enfield,  Middlesex,  and  breaking  open  a  box 
and  taking  away  plate,  velvet  and  fumitnre. 

Ple.ns:— 1.  That  the  said  chapel  was  within  the 
diocese  and  jurisdiction  of  the  Bidiop  of  London,  and 
was  dedicated  by  the  plaintiff,  then  being  the  vicar  and 
incumbent  of  the  parish  of  Enfield,  to  the  worship  of 


Gjd  according  to  the  rites  and  ceremonies  of  the  Cfaorch 
of  England  as  by  law  established,  for  the  celebration  of 
which  said  worship  in  the  said  chapel  the  biahop  had 
duly  granted  his  licence  according  to  the  statutes  In 
that  behalf.    That  defendant  was  one  of  the  chorch- 
wardens  of  the  said  parish,  and  an  inhabitant  and 
parishioner,  there  then  being  no  chapelwarden  of  the 
said  chapel,  and  that  at  the  said  time  when,  &c.,  the 
same  being  Sunday,  and  bemg  one  of  the  usual  days 
for  the  celebration  of  divine  service  and  of  the  Lord's 
Supper  in  the  said  chapel,  the  said  chapel  being  then 
with  the  plaintifi'^s  assent  open  for  tiie  celebrating 
divine  service  therein,  and  for  the  administration  of  the 
sacrament  of  the  Lord's  Supper,  the  defendant  went 
into  and  was  and  remained  in  the  said  chapel  for  the 
purpose  of  joining  in  the  celebration  of  divine  worship 
therein  according  to  the  rights  and  ceremonies  afore- 
said, &e.    2.  Justifying  breaking  open  tJie  box  and 
taking  the  plate  for  the  purpose  of  collecting  the  alms 
at  the  offertory  as  chorchwanien  as  aforesaid.    3  and  4. 
JnsUfyuig  the  trespasses  as  to  the  velvet  and  fnmitnre, 
as    churclx warden  as  aforesaid,  for   the    purpose    of 
arranging  the  communion-table  and  walls   adjacent, 
according  to  the  rites  of  the  Establiriied  Chnich. 
Demurrers  to  the  pleas  and  joinder  therein. 
M.    Smith   {Coleridge   with  him)  for  the    vicar. 
—What    is    called    a   chapel    in    the    pleadings  is 
a    mere    secular    building   in    point    of   law,    and 
the    defendant,    as    churchwarden     of   the     parish, 
had  no  right  in  the  chapeL     It  does  not  appear  that 
the  chapel  has  been  consecrated  to  the  service  of  the 
Chnieh  of  Enghmd,  and  the  public  have  no  right  to 
the   use  of  it :  (3  Instit  203.)     The   licence  to  the 
clerk  to  perform  divine  service  in  the  building  is  only 
a  personal  licence.     [Ck)CKBUBX,  C.J. — What  Is  there 
to  prevent  the  proprietor  charging  one  shilling  admis- 
sion to  each  person  ?]     Nothmg:  (^Moysey  v.  Jliiooatet 
2  Hag.  30;  Famworth  v.  Bishop  ^  Chester,  4  B.  & 
C.  553.) 

Field  (BoviU  with  him)  for  Captain  Boeanqnet,  the 
churchwarden. — The  vicar  in  his  plea  calls  the  building 
a  chapel,  and,  as  against  him,  that  must  be  taken  to  mean 
a  legal  chaijel.  It  is  quite  consistent  with  the  pleadings 
that  this  is  a  chapel  of  ease.  The  defendant  Bosanquet 
could  not  be  turned  out  according  to  the  52  Geo.  3,  c. 
159,  s.  11.  [CocKBUBM,  ChJ.— The  chapel  bdng 
open  for  service,  the  plaintiff  might  not  be  a  trespasser 
for  entering ;  but  the  proprietor  has  a  richt  to  deter- 
mine the  licence  to  enter  at  any  moment  J 

CocKBUBN,  G  J. — This  case  is  free  from  any  doubt. 
We  have  not  to  determine  the  intrinsic  merits  of  the 
esse,  but  what  is  the  law.  The  pleadings  disclose  only 
that  thb  was  a  chapel,  and  we  are  bound  to  oonstrae  It 
ss  merely  a  private  proprietary  chapel,  dedksted  by  the 
owner  to  the  performance  of  divine,  service,  according 
to  the  rites  of  the  Church  of  England,  retaining  over 
it  his  rights  of  property,  snd  never  intending  to 
divest  lus  right  of  property  over  it,  or  to  dedicate  it  to 
the  parish  at  large.  The  owner  therefore  has  a  right 
to  prescribe  what  persons  shall  or  shall  not  remain  in 
it;  and  where  a  person,  sa  here,  claims  a  right  to  be 
there,  he  may  call  on  him  to  depart,  and  if  he  wiU 
not,  he  may  remove  him  in  a  legal  way.  Our  judgment 
ought  therefore  to  bo  for  the  vicar. 

H1LI4,  J.— I  am  of  the  same  opinion.  The  facts  in 
the  case  are  these :  This  is  a  private  ohi^l,  not  con* 
secreted  for  the  use  of  the  parish,  and  therefore  the 
owner  retained  his  rights  of  property  over  it,  end 
though  open,  it  must  bo  considered  as  open  for  the  pur* 
pose  of  private  worship. 

Blackbubm,  J.— I  am  of  the  same  opinion.  Mr. 
Heath  is  on  these  pleadings  the  propnetor  of  the 
chapeL  It  was  contoided  tluit  he  was  botmd  to  admifc 
Captain  Bosanquet,  because  the  chapel  was  open  for 
divme  senrice,  but  there  is  no  authority  for  that. 

Judgment  Jor  the  Hoar, 
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Q.  B.]  Reg.  on  the  Proeecatiou  of  Tuk Guardians  of  the  Sthand  Union,  &c.  [Q.  B. 


Saiurdcof^  Nov,  10. 

Bso.  on  the  prosecution  of  Tub  Guardians  of  tub 
Poor  op  the  Strand  Union  (respondents)  and 
The  Churchwardens  and  Overseers  of  the 
Poor  of  the  Parish  of  St.  Giles-in-the- 
Fields  (appellants). 

OrJhr  ^  Tfrnowd — LtauUie  pauper — Unemanapated 
ekild—SkUut  of  irremooabilUtf  offuJher — Ordtr  of 

7%e  unemancypoUd  child  ofaper§on  toko  ha9  acquired 
the  ttatut  of  irremovability  becomes  thereby  lunuelf 
irremovable,  so  thai  an  order  of  maintenance  made 
wUh  reference  to  himself  aa  a  lunatic  pauper  should 
not  be  made  upon  his  parish  oj  seitlement,  but  upon 
the  parish  where  he  has  obtained  his  staitu  ofirre- 
mooabiliijf. 
TU  parish  of  seUlemsnt  of  A,  was  SL  Giles-iathe- 
fields^  but  he  obtained  the  status  of  irremovability 
by  residence  in  SL  Anne's,  Westminster.  B,  his 
mnemancipated  child,  being  a  lunatic  pauper,  W€U  re- 
moved to  an  asylum,  and  an  order  ofmaintenemce 
was  made  upon  St.  Gilea-in-ihe- Fields : 
Htll^  that  upon  a  proper  conttruction  ofthe^i^lO 
Viet.  c.  66,  «.  1,  11  ^  12  VicL  c  111,  s.  I,  atidihe 
16  ^  17  VicL  e.  97,  «.  102,  the  order  sliould  have 
been  made  v^n  St.  Annexe,  Westminster,  and  was 
therefore  bad. 

This  vraa  a  case  stated  for  the  opinion  of  this  court 
vader  the  proviiions  of  the  12  &  13  Vict  c  45,  s.  11. 
It  was  stated  that  on  the  17th  Oct.  1854  James 
Sauilall,  who  was  then  eighteen  years  of  age,  was  living 
unemancipated  with  his  father  Thomas  Randall  (who  is 
stOl  alire),  in  the  parish  of  St.  Anne,  Westminster,  in 
the  Strand  Union,  Middlesex,  and  on  that  day  the  said 
James  Randal^  liaving  become  insane,  was  removed  to 
the  county  lunatic  asylum,  and  has  been  maintained 
therein  ever  since,  and  ever  since  and  during  this 
period  has  been  and  still  is  there  as  a  pauper  lunatic. 
}{8  never  gained  a  settlement  in  his  own  right.  At  the 
time  of  his  removal  to  the  asylum  his  father  was  legally 
settled  in  the  parish  of  St.  Giles-iu-^she-Fiolds,  Middle- 
sex, by  reason  of  having  gained  a  settlement  in  such 
|«ridi  by  renting  a  tenement,  and  which  settlement  the 
aaiil  Thomas  Randall  still  retains.  The  said  Thomas 
Randall  and  his  said  son  James  Randall  the  lunatic, 
who  lived  with  him  as  part  of  his  family,  had  each 
resided  for  five  years  and  upwards  in  the  said  parish 
«f  St^  Anne,  Westminster,  next  before  the  17th  Oct. 
1354,  when  such  lunatic  was  removed  to  the  said 
ssrlum.  Afler  his  son's  removal  to  the  asylum,Thomas 
Randall  continued  to  reside  in  the  said  parish  of  St 
Anne,  Westminster,  until  three  years  ago,  when  he 
left  the  parish  without  any  intention  of  returning 
thereto,  and  he  has,  in  fact,  never  since  returned 
thereto.  After  the  lunatic  liad  been  sent  to  the  asylum, 
and  down  to  the  15th  Sept.  1859,  his  maintenance  and 
lupport  therein  were  cha^^  to  the  common  fund  of 
the  Strand  Union,  but  after  the  las<r-mentioned  day, 
belag  that  on  which  it  was  discovered  that  his  father  had 
iea  such  parish  in  the  manner  hereinbefore  mentioned, 
t)i3  cost  of  such  maintenance  and  support  were  as  to 
the  tarelve  months  immediately  preceding  the  said  15th 
%L,  transferred  and  for  the  future  charged  to  the 
accoant  of  the  said  parish  of  St  Anne  with  the  said 
UDion.  On  the  11th  Oct  1859  the  order  now  appealed 
agiinst  was  made,  under  the  16  &  1 7  Vict  c  97,  s.  97, 
aajodging  the  settlement  of  the  said  lunatic  to  be  in 
the  parish  of  St  Giles-in-the-Fields,  and  the  guardians 
-of  the  poor  of  such  parish  were  ordered  to  pay  the  ex- 
peases  uicurred  and  paid  in  supporting  tlie  lunatic  in 
the  asylum  within  the  preceding  twelve  mouths  to  the 
guardians  of  the  poor  of  the  Strand  Union,  and  were 
also  ordered  to  pay  for  the  support  of  the  said  lunatic. 
The  part  of  sndi  expenses  paid  or  incurred  suioe  the 
4Md  15th  Sept  to  the  llth  Oct  1859  amounts  to  21 
■•nd  DO  more.  It  b  contended,  on  the  part  of  the  ap- 
[Mao»  Cas.] 


pellants,  that  the  lunatic  was,  at  the  time  of  his  being 
eonveyed  to  the  asylum,  exempt  from  removal  to  tho 
parish  of  his  settlement,  by  reason  of  a  provision  in  the 
9  &  10  Met  c  66;  that  under  the  16  &  17  Vict,  c 
97,  s.  102,  the  order  ought  not  to  have  been  made,  and 
that  such  lunatic  ought  to  continue  to  be  main- 
tained in  the  said  asylum  out  of  the  common  fund 
of  the  Strand  Union.  The  appellants  also  contend 
that  if  any  such  order  may  be  made,  it  ought  not  to 
direct  the  payment  of  expenses  incurred  before  the 
date  thereof ;  or,  at  all  events,  ought  not  to  direct  the 
payment  of  expenses  incurred  before  tho  said  15th 
Sept  1859.  It  was  contended  on  the  part  of  tho  re- 
spondents, that  if  the  said  lunatic  was  exempt  from 
removal,  as  alleged  by  the  appellants,  such  lunatic 
being,  as  the  respondents  contend,  unemancipated 
when  his  father  left  the  parish  of  St  Anne  as  before 
mentioned,  and  having,  as  the  respondents  contend,  no 
other  settlement  than  that  of  his  father,  ceased  to  be 
exempt  from  removal  by  reason  of  any  provision  in  the 
9  &  10  Vict  c  66,  and  that  the  order  was  properly 
made  in  its  terms  on  the  parish  where  the  lunatic  was 
settled. 

Tiie  questions  for  tlie  opinion  of  the  court  were — 

Fu'st,  whether  any  order  can  lawfully  be  made  on 
the  said  parish  of  St  Giles  for  payment  by  the  said 
parish  of  expenses  for  the  lodging,  medicine,  clothing 
and  care  of  the  said  lunatic  in  the  said  asylum  ? 

Secondly,  whether,  assuming  that  any  such  order 
may  be  made,  the  payment  of  past  expenses  may,  by 
such  order,  be  ordered  to  be  made  ? 

Thirdly,  whether,  if  the  payment  of  past  expenses 
may  be  so  ordered,  all  the  expenses  incurred  during 
the  twelve  months  next  before  the  order,  or  such  part 
only  as  may  have  been  incurred  since  the  said  15th 
Sept  1859,  may  and  ought  to  be  directed  to  be  made 
by  such  order? 

If  the  first  question  ought  to  be  answered  in  the 
affirmative,  the  order  is  to  be  confirmed ;  but  if  in  the 
negative,  the  order  is  to  be  quashed. 

The  second  and  third  questions  were  given  up  by 
the  appellants  upon  the  argument 

By  the  9  &  10  Vict  c.  66,  s.  1,  it  b  enacted  that 
'*  no  person  shall  be  removed,  nor  shall  any  warrant 
be  granted  for  the  removal  of  amy  person  from  any 
parish  in  wliich  such  person  shall  have  re»ded  for  five 
years  next  before  the  application  for  the  warrant     .     • 

.  .  Provided  always,  that  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settle- 
ment than  his  or  her  own,  such  wife  and  children  shall 
be  removeable  whenever  he  or  she  is  removeable,  and 
shall  not  be  removeable  when  he  or  she  is  not  re- 
moveable." 

This  last  proviso  was  repealed  by  the  11  &  12  Vict 
c.  Ill,  s.  1,  and  the  following  enacted  in  its  stead : 
^''  That  the  stiid  last  proviso  be  repealed,  and  that  in- 
stead thereof  the  following  be  enacted :  Provided  always 
tliat  whenever  any  person  should  have  a  wife  or  chil- 
dren having  no  other  settlement  than  his  or  her  own, 
such  wife  and  children  should  be  removeable  from  any 
parish  or  place  from  which  he  or  she  would  be  remove- 
able  notwithstanding  any  provisions  of  the  said  recited 
Act,  and  ^ould  not  be  removeable  from  any  parish  or 
pUce  from  which  he  or  she  would  not  be  removeable 
by  reason  of  any  provision  in  the  said  recited  Act.*' 

By  the  16  &  17  Met  c.  97,  s.  102,  it  is  enacted: 
"  That  all  the  expenses  incurred  since  the  29th  day  of 
September  1853,  or  hereafter  to  be  incurred  in  and 
about  the  examination,  bringing  before  a  justice  or 
justices,  removal,  lodgings  maintenance,  medicine, 
clothing  and  care  of  a  pauper  lunatic  heretofore  or  here- 
after removed  to  an  asyhun,  registered  hospital,  or 
licensed  house  under  the  authority  of  this  or  any  other 
Act,  who  would  at  the  time  of  his  being  conveyed  to 
such  asylum,  hospital,  or  house  have  been  exempt  from 
removal  to  the  parish  of  his  settlement  or  the  countiy 
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Ex  parte  Greek,  re  Band  aitd  another  v.  Green  and  another. 


[Q.  B. 


of  his  birth  by  reason  of  some  provision  in  the  Act  of 
the  session  holden  in  the  ninth  and  tenth  years  of  her 
Majesty,  chapter  sixty-six,  shall  be  paid  by  the  goar- 
dians  of  the  parish  wherein  snch  lanatic  shall  have 
acquired  sach  exemption  if  such  parish  be  subject  to  a 
separate  board  of  guardians,  or  by  the  overseers  of  snch 
parish  where  the  same  is  not  subject  to  such  separate 
board,**  &c. 

Poland  now  appeared  on  behalf  of  the  respondents, 
and  contended  that  the  order  was  Talid,  for  that  the 
lunatic  had  not  himself  acquired  such  a  itatut  of 
irremovability  as  is  contemplated  by  the  102nd  sec- 
tion of  the  16  &  17  Vict  c.  97,  that  section  only  re- 
ferring to  the  irremovability  mentioned  in  the  9  &  10 
Vict  c  66,  and  not  to  the  irremovability  of  a  child  as 
referred  to  in  the  11  &  12  Vict  c.  Ill,  s-  1 ;  and 
that  at  all  events,  as  the  irremovability  of  the  child 
oontmued  only  so  long  as  the  parent  continued  irre- 
movable, its  own  irremovability  ceased  when  its  father 
lost  his  irremovability  by  qmtting  the  parish  of  St 
Anne  three  years  ago :  (Heg.  v.  Cudham,  28  L.  J. 
105,  M.  G. ;  R.  v.  Si.  Arm's,  Bktckfriars,  2  £11.  &  BL 
440.) 

Keane,  for  the  appellants,  argned  that  the  order  was 
bftd,  for  that  the  child  having  at  the  time  of  the  order 
aeqnired  through  its  father  the  stattu  of  irremovability, 
came  within  the  provision  of  sect  102  of  the  16  &  17 
Vict  c  97 :  (Reg.  v.  Elvei,  29  L.  J.  17,  M.  C.) 
(He  was  stopped  by  the  court) 

CocKBURN,  G.J. — Tlie  whole  force  of  Mr.  Poland's 
argument  rests  upon  the  oontention  that  the  proviso  in 
the  11  &  12  Vict  c  111,  is  not  to  be  considered  as  a 
part  of  the  9  &  10  Vict  c  66.  If  it  is  to  be  con- 
sidered as  a  part  of  it,  then  the  case  comes  within 
the  express  provision  of  the  16  &  17  Vict  c.  97, 
t.  108.  Now  it  is  clear  to  my  mind  that  the  proviso 
of  the  11  &  12  Vict  o.  Ill,  was  intended  to  be  a  sub- 
stitution of  the  proviso  in  the  9  &  10  Vict  c  66, 
and  that  the  meaning  of  the  Legislature  was  to  incor- 
porate the  providon  of  the  subsequent  Act  into  the 
former  one,  and  with  reference  therefore  to  the  16  &  17 
Vict  c  97,  8.  102,  that  the  second  Act  should  be  con- 
sidered as  a  part  of  the  first  Act. 

BrjicKBURN,  J. — I  think  so  too.  The  words  of 
the  102nd  section  of  the  16  &  17  Vict  c.  97,  are  that 
all  expenses  incurred  with  reference  to  a  lunatic  pauper 
removed  under  the  authority  of  the  Act,  *'who 
would  at  the  time  of  his  being  conveyed  to  such 
asylum,  hospital,  or  licensed  house  under  the  autho- 
rity of  this  or  any  other  Act,  have  been  exempt  from 
removal  to  the  parish  of  his  settlement  or  the  country 
of  his  birth,  by  reason  of  some  provision  in  the  Act  of 
the  session  holden  in  the  ninth  and  tenth  years  of 
her  Majesty,  chapter  sixty-six,  shall  be  paid  by  the 
guardians  of  the  parish  wherein  such  lunatic  shall  have 
acquired  such  exemption.**  The  first  question  is, 
whether  the  lunatic,  when  he  was  conveyed  to  the 
asylum,  had  acquired  an  exemption  from  removal  under 
the  9  &  10  Vict  c.  66?  Now  in  that  statute  the 
first  provision  is  that  a  person  who  has  resided 
for  five  years  in  a  parish  should  not  be  removed  from 
it,  and  then  there  is  a  proviso  which  was  afterwards 
epenled  by  the  11  ft  12  Vict  c.  Ill,  and  another 
substituted  for  it,  and  the  effect  of  that  subsequent 
proviso  is,  that  it  becomes  a  portion  of  the  former  Act 
If  with  the  asustance  of  the  two  statutes  the  lunatic 
was  irremovable  at  the  time  the  order  was  made, 
then  comes  the  next  question,  whether  in  this  case  the 
lunatic  pauper  was  exempt  from  removal  ?  The  lan- 
guage used  in  the  case  of  Reg,  v.  Elvet  is  veiy  strong 
upon  this  point,  showing  that  a  child  obtains  irremov- 
ability, though  only  through  its  parent  It  may  be  that 
the  effect  of  this  is,  that  a  lunatic  pauper  may  be  a 
burden  to  the  parish,  even  after  the  parent  has  ceased 
to  be  irremovable,  but  the  Leg^tnre  may  have  in- 
tended that}  inespective  of  sn^  questions,  it  was  de- 


sirable to  settle  the  question  of  liability  at  onoe.  The 
order  was  therefore  not  properly  made,  and  there  must 
be  judgment  for  the  appellants. 

Judgment  Jur  the  appeUantt  without  009(3,(0) 

Mondag,  Nov,  12. 
Ex  parte  Green,  re  Rand  and  another  r. 
Green  and  another. 
Prohtbition  to  Arches   Court — Church-rate — Nbiice 

0/  meeting, 
'*  Notice  is  herebg  given,  the  churchwardens  and  over* 
sesrSj  and  other  principal  inhabitants  of  this  parish, 
are  requested   to  meet  in  the  vestry  on  the   14/A 
Jtdy,  ^c,  to  examine  the  churchufarden$'  "aceamnis, 
and  to  grant  a  rate  .*** 
Held,  a  sufficient  notice;  this  court  refusing  a  writ 
of  prohibition  to  the  Ecclesiastical  Court  to  stop  a 
suit  for  subtraction  of  church-rates,  the  defendant 
having  neglected  his  right  of  appeal, 
PhUbrick  moved  for  a  rule  calling  on  the  plaintiff 
and  the  judge  of  the  Arches  Court  to  show  cause  why 
a  writ  of  prohibition  should  not  issue  to  prevent  the 
judge  from  further  proceeding  in  a  suit  of  subtraction 
of  church-rates.    The  libel  had  been  opposed,  but  was 
admitted  by  the  court,  and  the  defendant  ordered  to 
bring  in  lus  defensive  allegation.    The  first  article  of 
the  libel  alleged  that  the  parish  church  of  Hadldgh, 
in  the  county  of  Suffolk,  was  out  of  repur,  and  that 
there  were  no  funds  out  of  which  the  expense  could  be 
defrayed ;   that  on  the  14th  July  1858  the  chnrcb- 
wardens  and  other  ratepayers  met  in  the  vestry-room 
to  make  a  rate,  when  certain  proceedings  took  place, 
and  on  a  poll  being  demanded  by  the  churchwardois, 
a  church-rate  was  carried.    The  second  article  refened 
to  certain  paper  writings,  one  of  which  -was  the  follow- 
mg  notice  of  the  said  vestry  meeting,  which  notice  it 
was  contended  was  insuffident    It  was  as  follows : — 
**  Notice  is  hereby  given,  the  churchwardens,  overseers 
and  other  principid  inhabitants  of  this  parish,  are  re- 
quested to  meet  in  the  vestry  on  Wednesday,  the  14th 
July  instant,  at  half-past  nine  o*dock  in  the  forenoon, 
to  examine  the  churchwardens*  accounts  and  to  grant 
them  a  rate.    Given  under  our  hands  this  3rd  day  of 
July  1858.  Joseph  Band,  William  Grimwade,  Church- 
wardens.**   It  was  contended  in  the  Ardies  Court  that 
the  above  notice  was  defective,  but  the  judge  (Dr. 
Lushington)  overruled  the  objection,  and  deafed  the 
defendant  to  bring  in  his  defendve  allegations.    It  was 
now  contended  tiuit  such  decidon  of  £he  judge  was  an 
error  in  point  of  law.    At  the  present  time  vestry 
meetings  are  regiUated  by  Sturges  Boume*s  Act,  58 
Geo.  3,  c  69,  which  enacts    that    ^no    vestry    or 
meeting  of  the  inhaUtants  in  vestiy  of  or  for  any 
parish    shall    be    holden    until    public    notice    shaH 
have  been  given  of  sudi  vestry,  and  of  the  place  and 
time  of  holding  the  same,   and  of  the  spedal  purpose 
thereof,  tiiree  days  at  the  least  before  Uie  day  to  be 
apjpointed  for  holding  such  vestry.**    This  notice  is 
informal  and  incorrect ;  first,  it  is  not  addressed  to  sll 
who  had  a  ri|^t  to  attend,  but  only  to  the  chuth- 
wardens,  overseers,  and  other  prindpal  inhabitants ; 
secondly,  no  parish  is  named  ;  thirdly,  it  is  not  stated 
what  rate  it  is  proposed  to  make.    [Hill,  J.  referred  to 
the  case  of  Grijfin  v.  Ellis,  1  i  A.  &  E.  743,  assfaowmg 
thst  the  mereadmisdon  of  a  pleading  by  an  ecdesias- 
tical  court  proving  a  rate  void  at  common  law,  was 
not  snfBdent  to  enable  tins  court  to  grant  a  prohibi- 
tion.!    Blunt  V.  Harwood,  8  A.  &  £.  610;  Gouhl  v. 
Capper,  5  East^  345  ;  Core  v.  Capper,  3  East,  472, 
are  in  defendants'  favour,  and  have  never  been  over- 
ruled.   [Hill,  J.<— Yes,  but  the  case  of  Grffin  v.  EUis 
was  dedded  on  demurrer,  and  might  have  been  ap- 
pealed against]    It  does  not  overrule  the  case  referred 
to.    He  also  referred  to  Richetts  v.  Bodenham,  4  A.  & 

(a)  Wightman,  J.  was  In  the  Coart  of  Probate^   and 
H1U,  J.  In  the  Court  tor  Crown  Csset  Beserved. 
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Ex  parte  William  Thompson — Somebvillk  v.  Mibehouse. 


[Q.  B. 


£.  433*  The  judge  has  decided  that  this  notice  is  saffi- 
eientb  Defendant  says  he  ought  to  hare  rejected  the 
libel  altogether,  and  that  he  was  wrong  in  his  con- 
skractton  of  the  statute.  [Cockbctrx,  CJ. — All  the 
iahabitants  of  the  parish  are  entitled  to  be  present,  but 
only  thoM  who  are  rated  are  entitled  to  vote.  Yon 
csnnot  contend  that  the  notice  would  be  bad  if  the 
woid  ^  principal "  had  been  left  out.  Was  this  ob- 
jection taken  in  the  Ecdenastical  Court  ?]  Yes,  and 
it  was  overruled  by  the  judge.  [Cockbvrn,  CJ. — 
It  does  not  seem  to  me  that  this  form  of  notice 
fronld  prevent  any  one  from  attending  and  exer- 
daing  their  rights ;  the  request  to  meet  in  the  vestry 
is  the  same  as  if  the  notice  had  said  the  vestry 
of  the  parish  on  the  church-door  of  which  this  notice  is 
stuck.  The  defendant  might  have  appealed  to  the  Privy 
Goundl.]  No  doubt  blame  attaches  to  the  defendant 
for  allowing  the  time  to  appeal  to  go  by.  A  similar 
spplication  to  the  present  had  been  made  to  the  C.  P. 
and  refused.  The  Act  requires  that  notice  should  be 
given  to  all  the  parishionens,  not  alone  to  the  prindpal 
parishioners,  and  this  notice  might  well  include  lodgers ; 
it  ought  to  have  been  addressed  to  the  occupiers  and 
ratepayers.  [Cockburx,  C.J. — How  could  the  in- 
sertion of  the  word  "  principal  "  have  misled  any  one  ? 
BLACKBUR2t,  C.J. — ^Wc  Say  **  worthy  and  independent 
dectoxB,"  but  that  does  not  exclude  the  unworthy  and 
corrupt,]  CbtUon  v.  CAei-ry,  2  Phil.  373 ;  Smith  v. 
Deiffkton,  8  Moore  P.  C.  179  ;  Bacon's  Abr.  tit. 
**■  Churchwardens,"  C. ;  RitTul  andanother  v.  Oreen  and 
ORoCAer,  6  Jur.  N.S.  303,  were  also  dted. 

CocKBURn,  CJ — We  do  not  think  there  is  any- 
thmg  in  these  objections,  as  no  practical  inconvenience 
or  mischief  can  arise.  We  think  we  ought  not  to  inter- 
fere, especially  as  defendant  might  have  appealed. 

Hill  and  Blackbubx,  JJ.  concurred. 

—  Rtile  rejkted. 

Ex  parU  William  TiioMPsoxr. 

AjuouU — liape^ Commitment — Juritdictinn  of 

Justicee — Habeai  corpve. 

A.  wu  charg^  with  ateauUing  cmd  abudng  a  woman. 

On  the  examination  before  the  justices,  the  woman 

swore  that  A,  had  committed  a  rape  on  her.     The 

justices  convicted  A.  for  the  assault,  and  committed 

Hm  to  prison  for  six  months : 
Held,  a  good  commiltal, 

Ooerend,  Q.C.  moved  for  a  habeas  corpus  to  bring 
np  the  body  of  William  Thompson,  a  prisoner  now 
mider  confinement  in  Preston  gaol,  Lancashire,  with 
a  view  to  his  being  discharged.  It  appenred  that 
on  the  2nd  Nov.  an  information  was  laid  against  the 
prisoner  for  assaulting  and  abusing  a  woman  named 
Susannah  Taylor ;  on  the  following  day  he  was  taken 
before  the  magistrates,  when  the  prosecutrix  gave  evi- 
dence, which,  if  true,  would  go  to  show  that  a  rape  had 
been  committed  on  her  person  by  the  prisoner,  and  the 
magistrates  thereupon  committed  him  to  prison  for  six 
calendar  months.  It  was  now  contended  that  the 
diarge,  as  stated  by  the  prosecutrix,  was  such  an  one 
as  ought  to  be  tried  by  a  jury  ;  that  as  soon  as  the 
woman  had  deposed  to  the  felony  having  been  per- 
petrated, the  magistrates  were  ousted  of  theur  juris- 
diction, and  they  were  bound  to  commit  the  prisoner 
for  trial ;  they  could  not  in  sudi  a  case  deal  with  the 
charge  summarily,  for  their  jurisdiction  was  gone ;  they 
had  only  power  to  convict  in  cases  of  assault. 
[Cockburn,  CmT.  —  Suppose  the  justices  were  of 
opinion  that  there  had  been  no  rape,  and  no 
assault  with  intent,  but  merely  an  assault]  As 
soon  as  the  charge  of  rape  was  made  they  ceased  to 
have  jurisdiction.  [Cockbubm,  C  JT.  ~The  man  is 
brought  before  the  justices,  and  no  objection  is  then 
made ;  the  prisoner  did  not  demand  to  bo  tried  by  a 
jufy,  but  was  content  with  the  justices'  dednon,  and 
they  believed  him  to  be  guilty  of  an  assault.  Hilt^ 
J. — ^The  charge  was  entned  as  an  assault,  which  was 


consistent  with  the  evidence ;  the  man  might  posdbly 
have  committed  a  grossly  indecent  assault,  and  yet  it 
might  not  be  with  an  intent  to  commit  a  rape,  and  the 
justices  believing  that,  convicted  him  of  the  lesser 
offence.  Cockburn,  C.J. — ^The  woman  first  of  all 
treats  it  as  the  minor  odTence,  the  justices  doubt  the 
evidence  as  to  the  higher  offence.]  There  was  a 
further  objection  to  the  commitment,  that  nothing  was 
sair]  in  it  as  to  whether  the  defendant  was  to  be  im- 
prisoned with  or  without  hard  labour. 
Bide  reused  on  the  first  point,  granted  on  VkC  lasf. 

Tuesday,  Nov,  13. 

S0MBR\1LI.E  V.   MiREHOUSB. 

Justices — Action  against — Mistake  of  law-^Quashing 

order. 
Upon  a  summons  for  nonpayment  of  church-rates, 
the  ratepayer  setup  a  demand  by  the  collector  for 
the  rate,  and  a  refusal  by  himself  to  pay  tV,  more 
than  six  montlis  before  the  application  for  the  sum- 
mons  to  oust  the  jurisdiction  of  the  justices  (11  j* 
12  Vict.  c.  43, «.  1 1 ) ;  on  which  the  other  side  proved 
a  second  demand  and  refusal  within  the  six  months^ 
wheretq>on  the  justices  made  an  order  for  payment 
(53  Oeo.  3,  e.  127).  This  order  was  removed  by 
eertiurari,  and  quashed  on  the  ground  that  the  cause 
oj  complaint  was  complete  on  the  first  demand  and 
refusal: 
Held,  that  the  justices  were  not  liable  to  an  eution  fbir 
making  the  order,  though  the  ratepayer  had  tn- 
curred  costs  in  quashing  it. 

This  was  an  action  against  two  justices  of  the  peace 
for  the  county  of  Gloucester.  Fiom  the  facts  alleged 
in  the  pleadings  it  appeared  that  the  plaintiff  was 
the  occupier  of  a  mill,  and  duly  rated  to  the  church- 
rate,  and  that  he  was  summoned  before  the  defendants, 
as  justices,  to  show  cause  why  he  neglected  and  refused 
to  pay  tlie  rate ;  that  tllere  was  a  demand  by  the 
collector  and  a  refusal  to  pay  by  the  plaintiff  more 
than  six  months  before  the  application  for  the  summons, 
and  another  demand  and  refusal  within  the  six  months ; 
tliat  it  was  contended  that  the  cause  of  com- 
plaint was  complete  upon  the  first  demand  and 
refusal,  and  that  therefore  the  justices  had  no 
jurisdiction  to  entertain  the  summons  (11  &  12 
Vict,  c  43  s.  11)  ;  that  the  justices  held  that  the 
second  demand  and  refusal  to  pay  the  rate  was  suffi- 
cient to  give  them  authority,  and  they  accordingly 
made  an  order  for  payment  on  the  plaintiff;  that  the 
order  was  then  brought  up  by  certiorari  into  this 
court,  and  quashed  on  the  ground  that  the  cau'^e  of  com- 
plaint was  complete  upon  the  first  demand  and  refusal. 
There  was  a  demurrer  to  the  declaration  on  the 
ground  that  it  disclosed  no  cause  of  action. 

J.  Cray  in  support  of  the  demurrer. — The  action 
will  not  lie.  It  may  be  taken  that  the  justices  acted 
wrongly  in  making  the  order.  There  is  nothing  to 
show  that  their  so  doing  was  not  an  honest  mistake  as 
to  the  law,  and  no  malice  being  alleged,  the  aciion 
wiU  not  lie.  The  justices  may  have  acted  without 
jurisdiction,  but  that  under  the  circumstances  gives  no 
cause  of  action.  The  11  &  12  Vict  c  44,  s.  2,  says 
that  for  any  act  done  by  a  justice  of  the  peace  in  a 
matter  of  which  by  law  he  has  not  jurisdiction,  any 
person  injured  thereby  may  maintain  an  action  with- 
out alleging  malice  or  want  of  reasonable  and  probable 
cause,  provided  nevertheless  that  no  such  action  shall 
be  brought  for  anything  done  under  sudi  conviction  or 
order  until  after  such  conriction  shallhave  been  quashed. 
There  is  no  new  cause  of  action  given  by  the  statute, 
and  this  action  is  not  brought  for  anything  done  under 
the  order.  This  is  only  an  error  of  judgment  on  the 
part  of  the  justices,  and  the  costs  of  quashing  the  order 
cannot  constitute  a  cause  of  action.  It  is  dammim 
absq»ie  injurid :  {Harman  v.  Tappenden,  i  East,  555  ; 
Acherley  v.  Parlaason,  3  M.  &  S.  411.) 
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Q.  B.] 


Clements  v.  Smith. 


[Q    B. 


lAtsh  01.  WtlU  with  him)  for  tho  pkintiff.— Tliia 
was  a  matter  of  which  the  justices  had  no  jarisdiction. 

Hill,  J. — The  sabject-matter  of  complaint  was 
within  the  jarisdiction  of  the  justices,  and  when 
before  them  the  plaintiff  set  op  by  way  of  answer  to 
it  a  demand  and  refusal  more  than  six  months  befora 
the  application  for  the  sammons  to  cost  the  jastioes  of 
their  jurisdiction,  to  which  the  other  side  replied  a 
second  demand  and  refusal  within  six  months.  Upon 
that  contention  the  justices  were  bound  to  giro  a  deci- 
sion, and  they  did  so,  but  they  gave  a  wrong  one. 

iMsh. — Here  the  plaintiff  incurred  costs  in  quashing 
the  order  so  made. 

^  Hill,  J. — If  you  are  right  there  ought  to  be  an  ac- 
tion in  every  case  in  which  a  conviction  is  quashed,  to 
recover  the  costs  of  quashing  it. 

-LwsA.— The  effect  of  the  Umitation  in  1 1  &  12  Vict, 
c  43,  s.  1 1,  is  to  put  the  justices  in  the  same  position 
as  if  they  had  no  jurisdiction  at  all. 

Hill,  J. — The  true  rule  is  laid  down  in  Bcarton  v. 
Bricknefff  13  Q.  B.  393,  which,  unless  the  defendants 
can  be  fixed  with  malice,  is  a  decision  in  point.     . 

CocKDURsr,  C. J.— Here  the  subject-matter  was 
irithin  the  jurisdiction  of  the  justices,  and  it  was  their 
duty  to  decide  the  point  raised.  It  is  like  an  erroneous 
direction  as  to  whether  a  case  is  taken  out  of  the  Statnte 
of  Limitations  by  evidence  tending  to  that  pnrpose. 

Lush. — It  would  be  like  the  case  of  a  warrant  which 
recited  all  the  facts  on  the  face  of  it,  and  which  would 
therefore  nuuiifestly  be  bad  on  the  face. 

By  the  Court,         JttdgmaUfor  the  de/etuhnts. 


the  mill  his  cart  was  laden  with  barley-meal  delivered 
to  him  at  the  mill  as  the  produce  of  another  parcel  of 
his  master's  barley,  grown  on  the  said  farm,  which  had 
been  previously  sent  to  be  gronnd ;  that  the  said  meal 
was  afterwards  actually  consumed  by  his  said  nui8ter*8 
pigs  on  his  said  land;  and  that  the  said  horse  and 
cart  had  not  been  employed  in  any  other  way  durinp^  the 
same  day.  On  these  facts  the  justices  decided  that  the 
barley  and  barley-meal  were  both  fodder  for  cattle^ 
within  the  meaning  of  the  3  Geo.  4,  c  126,  s.  32  ;  and 
further,  that,  if  not  fodder  for  catUe,  they  were  agri« 
cultural  produce  grown  on  the  lands  of  the  owner,  and 
not  bought,  sold,  or  disposed  of,  or  going  so  to  be,, 
within  the  meaning;  of  the  same  section,  and  as  such 
were  exempt  from  toll :  and  on  these  grounds  they  dis- 
missed the  infonnation. 


Wednesdaif,  Nov.  14. 
CtEMEXTS  (appellant)  ».  S-mtth  (respondent). 
Twnpikt  (oU—Cart  laden  with  barley  going  to  be 
ground  for   barley-meal^for  the  ovmer*8  pigs— 
Exemption — 3  Geo.  4,  c.  126,  «.  32. 

By  the  General  TumpUse  Act,  3  Geo.  4,  c.  126,  eect. 
32,  no  toll  i»  tobe  demanded  for  any  horse  or  car- 
riage employed  in  conveying  any  hay,  etrtno,  fodder 
for  cattle,  and  com  in  the  straw  which  has  grown  or 
arisen  on  land  or  ground  in  the  ocet^Mtion  of  the 
owner  of  any  such  hay,  straw,  fodder,  or  com  in 
the  straw. 

Held,  that  a  cart  laden  with  barley,  going    to    be 
ground  for  barley-meal  for  the  ovmer's  pigs,  and 
one  laden  with  barl^-meal  for  such  pigs,  were 
exempt  from  toll  under  Hie  foregoing  section. 
This  was  a  case  stated  by  justices  under  the  20  & 
21  Vict,  c  43.     It  appeared  that  an  information  was 
laid  by  the  appellant,  who  was  the  toll  collector  at  a 
gate  upon  a  turnpike-road  in  Essex,  against  the  re- 
spondent, for  having  on  the  16th  Jan.  last  claimed  and 
taken  the  benefit  of  exemption  from  toll,  he  (the  said 
respondent)  not  being  entitled  to  the  same,  contrary  to 
the  provisions  of  the  3  Geo.  4,  c.  126,   s.  36,  and  the 
9  Goo.  4,  c  77,  8.  17. 

It  appeared  that  the  respondent  on  the  day  in  ques- 
tion came  to  the  toll-gate  kept  by  the  appelhint  with 
a  horse  and  cart,  and  claimed  to  pass  and  did  pass 
through  without  payment  of  toll,  allying  that  he  was 
carrying  threshed  barley  to  the  mill  to  be  ground  into 
meal  for  his  master's  pigs,  and  that  on  his  return 
ludeii  he  again  claimed  to  pass  and  did  pass  through 
the  same  gate  without  payment  of  toll,  on  the  ground 
that  he  was  laden  with  barley-meal  to  be  used  as  food 
for  his  master's  pigs.  It  was  proved  on  behalf  of  the 
respondent  that  at  the  time  of  the  alleged  offence  he 
was  the  servant  of  a  Mr.  Wood,  an  occupier  of  Und  at 
Rochford  and  Ilawkwell ;  that  the  barley  which  he 
was  conveying  was  grown  on  his  master's  farm,  whence 
it  was  taken  to  the  mill  to  be  ground  into  meal  for 


By  the  General  Turnpike  Act,  3  Geo.  4,  c  126, 
s.  32,  it  b  enacted  that  "  no  toll  shall  bo  demanded  or 
taken  by  virtue  of  this  or  any  other  Act  or  Acts  of 
Parliament  on  any  turnpike-road  for  (inter  alia)  any 
horse,  beast,  or  other  cattle  or  carriage  employed  in 
carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying,  on  the  same  day  .  .  .  any 
hay,  straw,  fodder  for  cattle  and  com  in  the  straw 
which  has  grown  or  arisen  on  land  or  ground  in  the  oc- 
cupation of  the  owner  of  any  such  hay,  straw,  fodder, 
or  com  in  the  straw,  potatoes,  or  other  agricultural 
produce,  and  which  has  not  been  bought,  sold,  or  dis- 
posed of,  nor  is  going  to  be  sold  or  disposed  of.*' 

Bound  now  appeared  for  the  appellant,  and  contended 
that  the  respondent  was  not  exempt  upon  either  occa- 
sion when  be  passed  through  the  toll-gate,  for  that 
neither  barley  nor  barley-meal  was  within  the  exemp- 
tion ;  that  barley  itself  was  not  exempt  was  obviooa 
from  the  exemption  given  to  com  in  the  straw.  [Cock- 
burn,  C  J*. — The  mention  of  com  in  the  straw  cer- 
tainly excludes  com  itself,  but  then  is  not  the  barley  in 
this  case  within  the  meaning  of  the  word  "  fudder  ?'' 
The  Act  seems  to  have  intended  to  exempt  food  to  be 
ased  for  agricultural  purposes.]     Then  as  to  barley- 
meal.    That  is  a  manufactured  article.     [Cockbuisn^ 
C.  J. — ^So  it  may  be  said  of  hay."]     It  is  difficult  to  say 
where  the  mam^acturing  proems  commences.     It  may 
be  said  that  loaves  of  bread  are  agricultural  produce. 
[Blackburn,  J. — But  they  do  not  give  loaves  of  bread 
to  cattle.]     Oil-cake  may  be  said  to  be  agricultural 
produce,  and  yet  it  would  be  deaily  liable  to  toll.     In 
this  case  the  barley  in  the  first  instance  was  not  being 
taken  for  the  purposes  of  food — ^it  was  being  taken  to 
the  mill  to  be  ground,  and  the  barley-meal  that  waa 
brought  back  was  not  the  produce  of  the  barley  that 
was  then  taken. 
SJiaw,  for  the  respondent,  was  not  called  upon. 
CocKBURN,  C.J. — I  think  the  justices  were  right  in 
their  determination.     The  words  of  tho  exemption  are 
certainly  large  enough  to  comprehend  the  case,  and  the 
clause  being  intended  in  favour  of  agriculture  it  ought 
to  be  construed  liberally.     I  had  some  difficulty  at  fint 
in  saying  that  barley  going  to  he  ground  is  to  be  con- 
sidered as  fodder  for  cattle ;  but  I  think  that  as  soon 
OS  it  is  intended  for  fodder  it  may  be  conadercd  aa 
vested  with  the  privileges  of  exemption ;  otherwise  this 
difficulty  may  aiise,  that  if  produce  intended  for  fodder 
has  to  be  taken  some  distance  to  be  prepared  it  may  be 
subject  to  toll.    Take  the  case  of  bruising  oats — the 
bruising  machine  may  bo  in  one  part  of  the  farm 
whilst  the  oats  are  to  be  consumed  in  another,  and  in 
going  to  the  machine  it  may  be  necessary  to  pass 
through  a  toll-gate,  when,  according-  to  this  argument, 
a  toll  migiit  be  demanded.    So  in  the  case  which  some- 
times occurs  in  difierent  parts  where  turnips  are  first 
boiled  before  eaten  by  the  cattle— the  boiling  may  take 
place  at  a  distance  from  the  place  where  the  turnips  are 
to  be  eaten,  and  there  may  bis  a  tnmpike  in  the  way. 
But  looking  at  what  was  the  manifest  intention  of  the 


feeding  pigs  upon  tho  farm ;  that  on  his  return  from  |  Act,  it  is  clear  that  it  is  intended  that  whenever  the 
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(^B.] 


Hayes  r.  Stevensox — ^Doick  v.  Pheu^ 


[Q.  B. 


produce  is  destined  for  the  food  of  cattle  then  Ae  ex- 

Hill  and  Blackburn,  JJ.  concurred,  (a) 

Judgmeni  Jar  the  retpondent 

Hateb  (ai^cDant)  9.  SrEVEirsoN  (respondent). 
VwgnaU  Ad'—Bwig  i^Kfi  premites  for  an  urUtmfid 

ptrpom-^  What  u  a»  unUmfid  purpose, 
Bg  Ik*  Vugraa  Ad,  5  (7«o.  4,  c.  83,  ud.  A,  U  U 
mae/ed  thai  amfpenon  being  found  in  or  tqton  any 
dipdHng^koutej  wtrehouse,  coocA-Aotwe,  ttaibUf  or 
otUumte^  or  im  ang  indoted  yard,  garden,  or  area, 
fir  oMjf  wtkmffui  pwrpoee,  tkaU  be  deemed  a  rogue 
end  tagaband  : 
Edd,  Aat  the  worde  "  any  unlawful  purpose "  mean 
^for  the  purpose  of  violating  some  posiHve  lav" 
vsd  Ihat  being  upon  such  premises  for  the  purposeof 
fendontion  is  not  an  "  unlawful  purpose "  within 
tie  manning  of  the  section. 

Ibis  was  a  case  stated  nnder  the  20  &  21  Vict 
e.4S,  npon  a  conviction  of  the  appellant  nnder  sect.  4 
of  the  5  Geo.  4>  c.  83  (the  Vagrant  Act>  By  that 
Mctioa  it  is  enacted  (inter  alia)  that  "  every  person 
Wag  fSiHind  in  or  npon  any  dwelling-honse,  warehouse, 
eBseh-hoose,  stable,  or  onthoose,  or  in  any  inclosed 
jini,  garden,  or  area,  for  any  unlawful  purpofse,*'  shall 
be  deoBied  a  rogue  and  vagabond. 

In  this  ease  it  was  stated  that  the  appellant  was 
finsd  in  a  private  park  with  a  female,  being  there  for 
tks  pmpose  of  fornication,  and  under  the  above  section 
ke  was  convicted,  and  sentenced  to  fourteen  days'  im- 


SUgh  now  appeared  for  the  appellant,  and  contended 
ftat  die  words  in  the  section,  **  for  any  unlawful  pur- 
pose," meant  any  purpose  that  was  criminal,  and  not 
BMRly  issmoraL  [Hill,  J. — Something  punishable 
\j  itatuta  or  common  law.]  It  could  not  have  been 
iDteoded  to  have  included  a  party  who  was  merely 
oommitting  a  trespass. 

No  one  appeared  in  support  of  the  conviction. 

CocKBUBX,  G.J. — ^According  to  the  construction 
winch  the  justices  have  put  upon  the  Act,  any  dvil 
tre^ass  woold  be  within  the  meaning  of  the  Act.  A 
man  who  goes  inside  an  area  gate  to  court  a  servant- 
niid  would  be  a  trespasser,  and  so  liable  to  be  con- 
victed. The  Act  must  mean  that  the  party  is  there  for 
the  pmpose  of  violating  some  positive  law.  This  is 
only  a  dvfl  trespass,  and  not  a  criminal  act 

^_____    Conviction  quashed. 

DoicK  (appellant)  v.  Phelps  (respondent). 
7ls  IFalorMens  and  Lightermen's  Act  1859  (22  cf  ^3 

VicL  e.  133) — lAdbility  of  unlicensed  parlies. 
Under  ike  WaUrmens   and  Lightermen^ s  Act  1859 
(22  #28  VicL  c  133),  it  is  an  oj}ence  punishable 
•pon  Msunary  conviction  for  any  person,  not  being 
a  freewum  licensed  tn  pursuance  tyTthe  Act,  cfe.,  to 
ectasa  waterman  or  Itghterman,  or  ply,  or  work  or 
navigate  any  wherry  ^  passenger-boat,  lighter,  vessel 
er  other  cn^ft  upon  the  river  Thames,  from  or  to 
any  place  or  places,  ship  or  vessel,  widun  Hie  Undts, 
i,  t^from  Teddington  Locks  to  Lower  Hope  Point, 
for  hire  or  gain ;  and  this,  notwithstanding  the  ex- 
emption m  sect,  7  (^  the  said  Act,  and  notaith- 
standing  also  that  the  vessel  tuwigated  has  come  from 
a  distaSice  b^nd  Teddington  Locks, 
This  was  a  case  stated  under  the  20  &  21  Vict  c. 
43,  as  follows:— On  the  11th  Feb.  last  Thomas  Doick 
appeared  before  one  of  the  metropolitan  police  magis- 
trates to  answer  the  complaint  of  Alexander  Phelps,  a 
freeman  of  the  Company  of  the  Master  Wardens  and 
Gommonalty  of  Watermen  and  Lightermen  of  the  River 
Thames,  for  that  on  the  3rd  day  of  the  said  month 
of  Febmaiy,  upon  the  river  Thames  between  Teddihg- 

(«)  Wlghtmaa,  J.  was  In  the  Divorce  Court 


ton-lock  in  the  counties  of  Middlesex  and  Surrey,  and 
Lower  Hope  Point,  near  Gravesend,  in  the  county  of 
Kent,  to  wit  at  the  parish  of  Putney  in  the  county  of 
Surrey,  the  said  defendant,  not  being  licensed  in  pur-^ 
suanoe  of  or  qualified  according  to  the  Watermen's  and 
Lightermen*sAmendmentAct  1859,  did  then  and  there 
unlawfully  act  as  a  lighterman,  working  and  navigating 
a  certain  barge  npon  the  said  river  for  hire  and  gain, 
contrary  to  the  said  statute.  Upon  the  hearing  of  tho 
complaint  it  was  admitted  tliat  at  the  time  of  com- 
mitting the  alleged  offence  the  defendant  was  neither 
lioensed  nw  qualified  as  aforesaid,  and  was  acting  as  a 
lighterman,  working  and  navigating  for  hire  and  gain 
on  the  said  3rd  Feb.,  on  the  said  river  Thames  at  Putney, 
within  the  limits  mentioned  in  the  said  Act,  a  barge 
carryuig  timber  from  the  town  of  Guildford,  in  the  county 
of  Surrey,  which  is  beyond  Teddington-lock  aforesaid, 
and  also  beyond  the  town  of  Kingston,  in  the  county 
of  Surrey ;  that  the  siud  barge  was  a  flat-bottomed 
barge,  and  wonld  have  been  deemed  to  be  a  western 
barge  within  the  meaning  of  the  lOlst  section  of  the  7 
&  8  Geo.  4.  c  75,  intituled  *^  An  Act  for  the  better 
regulation  of  the  watermen  and  lightermen  on  the  river 
Thames  between  Yantlet  Creek  and  Wrndsor.**  This 
Act  was  repealed  by  the  first-mentioned  Act,  but  it  is, 
among  other  things,  provided  by  the  first-mentioned  Act,, 
sect  7,  that  snch  repeal  shall  not  affect  any  appoint- 
ment or  licence  already  made  or  granted  under  any 
enactment  thereby  repealed.  The  said  101st  section  of 
the  repealed  Act  exempted  from  the  operation  of  that 
Act  barges  navigating  the  Thames  from  Kingston,  in 
the  county  of  Surrey,  and  places  above  it,  to  London* 
bridge,  so  that  such  baxges  might  have  be<m  na\'ignted 
so  far  as  London-bridge  by  persons  neither  freemen  of 
the  Watermen's  Company  nor  their  apprentices.  The  de- 
fendant contended  that,  as  he  was  working  and  naviga- 
ting what  would  have  been  deemed  under  the  said  re- 
pealed Act  to  be  a  western  barge,  his  right  so  to  act 
was  pieserved  by  the  7th  section  of  the  said  fii-st-men- 
tioned  Act ;  and  also  that  the  54th  section  of  the  said 
first-mentioned  Act,  under  which  the  complaint  was 
laid,  only  applies  to  craft  starting  from  or  stopping  at 
a  place  between  Teddington-lock  and  Lower  Hope  Point 
aforesaid,  and  that  as  he  had  started  from  Guildford 
aforesaid,  there  being  no  evidence  as  to  where  he  had 
stopped,  he  could  not  be  convicted  of  an  offence 
under  the  54th  section.  The  magistrate,  how- 
ever, deci<ied  that  the  defendant  was  guilty  of 
the  said  offence,  upon  the  grounds  that  the  exemp- 
tion  in  favour  of  western  baigesi  referred  to  in  the 
101st  section  of  the  said  repealed  Act,  not  having  been 
re-enacted  in  the  said  first-mentioned  Act,  did  not  then 
exist ;  that  such  exemption  is  not  an  appointment  or 
licence  within  the  meaning  of  the  7th  section  of  the 
said  first-mentioned  Act,  and  that  the  54th  section  of 
the  first-mentioned  Act  applies  to  a  bazge  starting  from 
a  place  beyond  the  limits  of  that  Act,  as  GnUdford 
aforesaid,  and  navigated  within  snch  limits,  as  at  Put- 
ney aforesud,  because  such  barge  must  necessarily  be 
navigated  on  the  river  from  Teddington-look,  the  first 
place  within  such  limits.  He  therefore  adjudged  the 
defendant  to  pay  for  his  said  offence  the  sum  of  six- 
pence and  two  shillings  for  costs. 

By  the  7  &  8  Geo.  4,  c.  77,  s.  101,  it  is  enacted  that 
nothmg  in  the  Act  shall  extend  to  any  western  barges; 
and  that  all  flat-bottomed  boats  and  barges  navigated 
from  the  town  of  Kingston,  in  the  county  of  Surrey, 
or  any  place  or  places  beyond  the  said  town,  shall  be 
deemed  western  barges,  and  shall  and  may  be  navig:ited 
on  the  said  river  Thames  as  far  as  London-bridge. 

By  the  22  &  23  Vict  c.  133,  the  former  Act  was 
repealed,  but  it  was  enacted  by  sect  7  that  such  repeal 
shall  not  affect  ^'  any  appointment  or  licence  duly  made 
or  granted  under  any  enactment  hereby  repealed.*' 

By  the  54th  section  it  is  enacted,  that  "  if  any  per- 
son not  being  a  freeman  licensed  in  pursuance  of  this 
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Act,  or  an  apprentice  qnalified  according  to  this  Act  to 
a  freeman,  or  to  the  widow  of  a  freeman  of  the  said 
company  (except  as  hereinafter  is  mentioned),  shall  at 
any  time  act  as  a  waterman  or  lighterman,  or  ply  or 
work  or  navigate  any  wherry,  passonger-hoat,  lighter, 
vessel,  or  other  craft  npon  the  said  river,  from  or  to 
any  place  or  places  or  ship  or  vessel  within  the  limits  of 
this  Act,  for  hire  or  gain  (except  as  hereinafter  men- 
tioned), every  snch  person  shall  forfeit  and  pay  for 
every  snch  offence  any  sum  not  exceeding  forty  shil- 
lings,** &c 

Scotland  now  appeared  for  the  respondent,  and  con- 
tended that,  whatever  exemption  may  have  existed 
under  the  7  &  8  Geo.  4,  c  77,  s.  101,  it  no  longer 
exists  since  the  passing  of  the  22  &  23  Vict.  c.  133, 
which  wholly  omits  all  reference  to  it,  and  that  the 
provision  in  sect.  7  of  the  latter  Act  does  not  apply  to 
snch  a  case,  it  not  being  shown  that  the  appellant  had 
any  appointment  or  licence. 

Bomllf  Q.  C.  (^Prentice  with  him),  argned,  first, 
that  the  22  &  23  Vict,  c  133,  does  not  apply  to  a 
barge  coming  from  a  place  not  on  the  river  Thames ; 
secondly,  that  the  old  exemption  is  kept  alive  by 
twct  7  of  the  22  &  23  Vict,  c  133.  [Hill,  J.>-It  is 
reaUy  extraordinary,  if  the  Legislatnre  intended  to  pre- 
serve to  such  persons  these  rights  with  reference  to 
western  barges,  that  it  had  not  been  enacted  in  posi- 
tive terms.  Cockburn,  C.  J. — ^The  only  exemptions 
axe  in  favour  of  appointments  and  licences.]  Then 
the  appellant  is  not  brought  within  the  provision  of 
the  54th  section,  as  not  acting  as  waterman  or  lighter- 
man *'from  or  to  any  place  or  places  within  the  limits 
of  this  Act.**  The  66th  and  67th  sections  also  must  be 
referred  to. 

CkxncBURN,  0.  J. — The  words  of  the  two  Acts  are 
very  similar,  bat  in  the  last  Act  the  exemption  is  not 
referred  to.  It  seems  to  me  to  be  exceedingly  dear 
that  the  exemption  was  purposely  omitted. 

Hill  and  Blackburn,  JJ.  concurred. 

Cormctian  afirmed. 


C0T7BT  OF  COMMON  BENCH. 

R«M»ted  by  Dasisl  Toomas  Evaks  and  W.  Matd,  Esqrs., 

Barristert-at-Law. 


Friday^  Nov.  9. 
iSe  Rand  and  Grimwade  v.  Green  and 

ANOTHER. 

Churek-raU— Prohibition — Notice  convening  vettty- 

meetuiff. 
A  notice  affixed  to  the  church-door  stating  thai  **  the 
ehttrckwardene^  overseers  and  oilier  principal  inha- 
bitants of  this  parish  tare  requested  to  meet  m  the 
vestry  ,  ^.,  to  examine  the  churchwardens'  accounts 
and  grant  them  a  rate"  is  a  good  and  student 
notioCj  and  a  rate  made  thereunder  is  valid. 
PhiUniek  moved  herein  for  a  rule  to  show  cause  why 
a  writ  of  prohibition  should  not  go  to  the  Arches  Court 
of  Canterbury  to  prohibit  that  court  from  proceeding  in 
a  suit  of  subtraction  of  charch-rates  pending  in  that 
court  by  the  churchwardens  of  the  parish  of  Hadleigfa, 
in  the  oonnty  of  Suffolk,  against  the  defendants,  who 
were  joint  occupiers  of  a  fann  and  premises  in  that 
parish.     The  snit  had  been  originally  institnt-ed  in  the 
Diocesan  Court  of   Ely,   and  removed  by  letters  of 
request  into  the  Arches  Coui-t  of  Canterbury,  and  on 
its  removal  the  promoters  had  propounded  their  libel, 
to  the  reception  of  which  the  defendants  made  several 
objections,  but  after  argument  the  Official  Principal  of 
the  Arches  Court  admitted  the  libel  to  proof,   and 
decreed  the  defendants  to  bring  in  their  responsive 
allegation.      The  first  article  of  the  libel  pleaded  in 
effect  that  the  parish  church  was  in  need  of  repairs, 
that  the  churchwardens  had  not  enough  of  funds  in 
hand,  wherefore  they  and  other  ratepayers  of  the  parish, 
cm  the  14th  July  1858,  met  in  vestry  to  make  a  rate. 


pursuant  to  notice  in  that  behalf  doly  and  legtilly 
given,  that  a  church-rate  was  proposed,  and  an  amend- 
ment negativing  tiiat  rate  was  carried,  that  a  poll  was 
demanded  and  the  rate  carried,  and  that  the  defen- 
dants were  therein  rated  at  6/.  Is.  9d,  The  notice  was 
annexed  to  the  libel  as  an  exhibit,  and  was  as  follows : — 
"  Notice  is  hereby  given.  The  churchwardens,  overseers 
and  other  principal  inhabitants  of  this  pai^  are  re- 
quested to  meet  in  the  vestry  on  Wednesday,  1 4th  Jnly 
inst.,  at  half-past  nine  o*clock  in  the  forenoon,  to 
examine  the  dinrchwardens*  accounts,  and  to  grant 
tiiem  a  rate.  Given  under  our  hands  the  3rd  July 
1858.  J.  Rand,  W.  Grimwade,  Churchwardens.*' 
It  is  contended  that  this  notice  is  bad,  because, 
first,  it  does  not  contain  the  name  of  the  p.iriab, 
and  is  not  a  sufficient  notice  convening  a  vestxy 
meeting;  secondly,  it  does  not  show  that  a  vestry 
meeting  will  be  absolutely  held ;  thirdly,  the  notice  is 
addressed  to  the  wrong  parties.  The  ^ief  point  arises 
on  Sturges  Bourne's  Act,  58  Geo.  3,  c.  69,  s.  1  ;  7 
Will.  4  &  1  Vict.  c.  45.  [Eri.e,  CJ.^At  common 
law  the  notice  was  given  orally  in  the  diurch,  and 
under  Select  Vestry  Act,  7  WilL  4,  in  writing  on  or 
near  the  church-door  ?]  Yea.  Ihe  notice  is  addressed 
to  the  wrong  parties,  and  does  not  include  all  that  it 
ought  to  include,  and  is  therefore  bad.  It  is  addressed 
to  the  churchwardens,  overseers,  and  other  prindpal 
inhabitants  of  the  parish,  and  not  to  the  parishionnn, 
being  ratepayers :  (Smith  v.  Deighton,  8  Moore,  175  ; 
Rit^ardson  v.  Gladwin^  E.  B.  &  E.  138 ;  Bum*8  Eocles. 
Law,  378;  Medlandv.  Payne,  4  Jur.  N.  S.  1283; 
Archea  Court.)  It  has  been  held  that  small  tene- 
ment occupiers  have  a  right  to  attend  the  vestry  meet- 
ing, though  they  have  no  right  to  vote.  Furthermore, 
the  notice  is  bad,  because  it  includes  within  its  terms 
persons  not  entitied  to  vote,  for  there  are  occupiers 
within  the  parish  who  reside  without  its  bounds. 
[Byles,  J. — ResidcSioe  is  not  a  necessary  qnaltficatioQ 
for  a  right  t«  vote.]  No.  [Erle,  C.J.  referred  to  a 
passage  in  the  Institute  npon  the  Statute  of  Bridges.} 
There  is  not  at  common  law  any  authority  upon  this 
point ;  the  ooort  therefore  wQl,  it  is  hoped,  give  the 
parties  an  opportunity  of  discussiixg  it,  and  obtaining 
an  authoritative  opinion  upon  the  question. 

Erlb,  C.J.— >I  think  tiiat  there  ought  to  be  no  mle 
in  this  case.  The  duty  imposed  npon  the  church- 
wardens b  to  give  a  notice  to  those  who  have  a  right  to 
attend  at  a  vestry  meeting  of  the  parish,  that  the  meet- 
ing will  be  held,  and  the  purpose  for  which  it  will  be 
held.  Kow,  looking  at  the  notice  complained  of  m 
this  instance,  it  appears  to  me  to  comply  with  all  the 
requisites;  it  is  a  notice  intended  for  the  inhabitants  of 
Hadleigh,  but  the  words  of  the  notice  are,  "  the  inhabi- 
tants of  tliis  parish,"  and  it  is  supposed  that  the 
inhabitants  of  Hadldgh  might  be  misled,  and  not  know 
that  they  were  the  persons  called  upon  to  attend.  But 
I  remember  that  the  notice  originally  was  the  cMer 
notice  by  the  parish  derk  in  the  parish  chuxxih  of  the 
parish,  and  I  remember,  and  believe,  at  the  time  the 
notices  were  so  given,  it  was  on  tiiose  occasions  *^  the 
inhabitants  of  this  parish,"  not  the  inhabitants  of  the 
parish  designated  by  the  name  of  its  sunt,  which  might 
apply  to  a  great  many  parishes  where  the  church  i» 
dedicated  to  the  same  saint ;  it  was  a  specific  notice, 
and  I  think  a  written  notice  affixed  to  the  door  of  the 
church  in  the  particular  parish  is  more  capable  of  being 
understood,  and  would  answer  the  purposes  directed  by 
the  statutes  better  if  it  is  directed  "  to  the  inhabitant* 
of  thu  parish,"  the  parish  where  the  church  is  situnte- 
upon  which  the  notice  is  stuck.  Then  is  it  addressed 
to  the  persons  who  have  a  right  to  attend  ?  At  com- 
mon law  all  are  parishioners — all  that  are  resident 
within  the  parish,  and  the  term  '*  resident "  being  ex- 
tremely vague,  there  being  very  few  defined  ntles  fixed* 
who  shall  be  considered  to  be  vagrant,  who  shall  be  eon^ 
sidered  as  a  guest,  and  who  shall  come  within  the 
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^isB  of  retulent,  having  passed  so  nuuiy  nights  within 
tin  parish,  the  58  Geo.  3  gave  some  defined  rnle  by 
irikiefa  it  could  bo  ascertained  who  had  a  right  to  attend 
at  the  vestry  meetings  when  rates  wen  to  be  made, 
sad  it  is  those  who  occnpy  property  liable  to  be 
nted  at  that  meeting.  Then  is  this  notice  so  addressed 
that  any  persons  having  a  right  to  attend  would,  by 
nadiag  the  notice,  so  constrae  it  as  to  consider  them- 
jdfcs  exeiuded?  It  is  addressed  **  to  the  churchwardens 
sad  the  overseers,  and  the  other  principal  inhabitants 
of  the  pansh.**  No  case  has  decided  that  it  is  bound  to 
he,  in  the  terms  of  the  statute,  to  the  occupiers  of  rate- 
aUe  property.  They  have  addressed  it  here  to  the 
priodpal  inhabitants;  and  the  parties  objecting  en- 
tiidy  fail  to  satisfy  me  that  any  of  the  persons  who 
eecapy  rateable  property  are  solely  and  more  properly 
parisUonerB  than  the  mere  vagrants,  or  the  parish- 
ioaes  generally ;  they  entirely  fail  to  satisfy  mo  that 
thej  would  consider  themselves  excluded ;  and  though 
it  is  laid  there  are  two  priests  in  holy  orders  inha- 
hiUnts  of  the  parish,  who  live  in  lodgings,  and  who 
nigbt  consider  themselves  to  be  inhabitants,  and  might 
cone  and  find  themselves,  if  they  did  come,  ex- 
doded,  it  is  an  objection  more  in  the  nature  of  a 
fucy  than  a  reality  for  the  court  to  attend  to.  It  is 
SBd  that  it  is  not  a  notice  that  the  nieetuig  will  be  held 
sod  those  who  choose  to  attend  might  be  present,  but 
it  is  worded  in  the  form  of  requesting  the  parties  to 
attend,  and  it  is  dear  that  language  of  a  peremptory 
demand  of  no  more  force  than  the  language  of  common 
eoorteay  would  not  render  an  instrument  void.  They 
are  requested  to  attend  to  examine  the  accounts  of  the 
dmrchwardens  and  grant  them  a  rate.  It  is  dear  that 
the  purpose  of  the  meeting  is  to  make  an  ordinary 
4hBrch-rate.  If  an  ordmary  church-rate  is  m  respect  of 
WMsj  to  be  borrowed,  or  money  borrowed  to  be  paid 
ei;  or  any  unusual  purpose,  it  ought  to  be  spedfied. 
But  in  this  case  the  words  would  indicate  to  my  mind 
that  it  was  an  ordinary  church-rate.  I  bdieve  that 
nobody  eould  misunderstand  this  notice  in  any  of  the 
reqwets  in  whidi  it  has  been  objected  to,  and  it  re- 
qoiied  some  decree  of  astuteness  to  pervert  the  meaning 
and  find  a  ground  for  contending  that  tiie  notice  was 
not  properly  expressed.  I  am  willuig  to  give  every 
effect  to  the  matters  brought  before  us  by  Mr.  Philbridc, 
sad  if  I  oould  entertain  a  doubt,  beyond  question  I 
vooki  grant  a  rule ;  but  my  mind  positivdy  refuses  to 
see  that  the  document  is  open  to  any  of  the  objections  he 
has  made. 

Btles,  J. — I  also  am  of  opinion  that  this  is  a 
perfectly  good  notice.  In  country  parishes  gene- 
nSy,  the  penons  who  give  these  notices  are  un- 
levned  and  nnskilfnl  persons,  and  if  there  are  any 
doeoroents  which  should  receive  an  indulgent  construc- 
tion rather  than  a  strict  and  adverse  one,  they  are 
doenments  of  this  nature.  Now  I  agree  with  my  Lord 
Chief  Justice,  that  when  we  see  it  is  a  meeting  of  the 
diorchwardens  and  overseen  and  other  prindpal  inha- 
Utanta,  who  are  to  meet  in  vestry,  and  to  examine  the 
dwrehwardens'  accounts,  and  to  grant  them  a  rate,  no 
leasonable  man  can  suppose  that  it  was  not  intended  to 
m«ke  a  chnrch-rate  at  that  meeting.  With  respect  to 
the  word  ^  prindpal  ** — fur  that  is  the  objection— it  is 
admitted,  if  it  had  stood  "  and  other  inhabitants  of  this 
pirtsh,"  it  would  have  been  right,  for  it  is  dear  that  a 
nsidenoe  is  not  necessary  in  onier  to  enable  a  person  to 
rota  in  vestiy  if  he  is  a  rated  occupier  of  the  parish. 
That  is  one  mode  of  testing  it  Then  the  word 
"  prindpal  **  diows  that  the  word  "  mhabitants  "  is 
set  to  be  understood  in  its  strictest  sense  to  mean 
ererybody  who  sleeps  in  the  paridi;  it  is  one  dass 
of  pereons  who  are  in  some  respect  or  other  superior  to 
the  other  inhabitants  living  in  the  parish.  I  am  not 
sare  that  it  is  not  even  more  correct  to  say  the  prindpal 
inhalMtants.  In  one  sense  they  are  the  prindpal  in- 
bibtttntt,  the  taxpayen  of  the  parish.    I  remember  a 


maxim  of  Lord  Bacons — Prmaentia  corporis  toUU 
errorem  nominU — that  if  I  give  a  ring  to  John  Smith, 
and  say,  "  William  Jones,  I  give  you  this  ring,"  that  is 
a  good  gift  to  John  Smith,  because  he  is  present,  though 
misnamed ;  and  if  I  give  my  ruby  ring  to  John  Smith 
and  say  "I  give  you  this  diamond  ring,**  the  misdescription 
b  there  immaterial,  because  the  ring  is  present.  That 
question  would  have  arisen  here  if  it  had  been  **  this 
parish,**  and  the  parish  had  been  misnamed.  But  I 
cannot  oonodve  a  safer  mode  of  giving  a  notice  than, 
avoiding  all  questions  of  that  kind,  to  stick  the  notice 
up  in  tlie  most  public  place  in  the  parish,  and  say  "this 
parish,**  which  is  the  same  as  saying  "  in  the  parish  *' 
on  the  church-door  of  which  parish  this  notice  is  affixed. 
I  think  we  should  be  encouraging  very  inconvenient  and 
dangerous  objections  if  we  were  to  give  the  least  sanc- 
tion to  criticisms  on  a  notice  drawn  as  this  notice  is. 

Keating,  J. — I  am  of  the  same  opinion.  I  think 
that  in  construing  these  notices  we  should  take  care  on 
the  one  hand  that  the  inliabitants  should  have  fair  and 
reasonable  notice  of  the  object  of  the  meeting — that  a 
meeting  is  to  be  called  to  contribute  a  rate,  and  that 
they  shall  be  thoroughly  informed  of  what  is  about 
to  be  done.  I  think  this  notice,  like  every  other  docu- 
ment, should  recdve  a  reasonable  construction.  We 
must  see  whether  within  the  terms  of  it  any  person 
who  could  be  called  upon  to  contribute  to  a  rate  was 
likdy  to  be  mided,  or  have  any  doubt  as  to  what  was 
to  be  done,  and  when  it  was  to  be  done.  Now  it  seems 
to  mo  that,  notwithstanding  the  very  ingenious  objec- 
tion to  the  notice  by  the  learned  counsel,  it  does  give 
fdr  and  reasonable  notice  to  the  parties  liable  to  con- 
tribute to  a  church-rate,  that  a  vestry  was  to  be  holden, 
and  that  it  was  for  the  purpose  of  making  sudi  a  rate. 
I  therefore  agree  with  the  rest  of  the  court  in  thinking 
that  the  rule  should  be  refused.  Rule  reused. 


CAOWN   CASES  BESEBVED. 

Eepoited  by  Jonx  Tuoiu«ox,  Esq.,  Barriater^it-Law. 

Saturday,  Noo,  10. 
(Before  Erle,  C.J.,  Cbomftov,  J.,  Coanhell  and 
Baamwell,  BB.  and  Hill,  J.) 
Req.  v.  Thomas  Newell  Holt. 
FaUepreUnoeS'-Evideaee  of  gtuHjf  intenL 
7%e  pritOMT  wu  ckargod  with  obtaining  a  Mpeei/!c 
turn  from  W.  bjf  JaUe  pretonee$.    U  t^peared  thai 
ko  toot  emphyed bghtsmaster  to  takeorder$,  bvt  not 
to  reoenw  moneyj,    and  He  vhu  proved  to  hare 
obtained  the  epetifie  turn  from  W.  bg  repretenting 
that  he  was  authorised  by  his  master  to  reoetoe  it, 
Eoideaoe  was  then  adinitted  <ff  the  prisoner's  having 
obtained  another  sum  o/tnonegfrom  another  person 
bg  a  similar /aise  pretence,  stSch  obtaining  not  being 
mentioned  in  the  indictmeni  in  ang  wag : 
Held,  that  su^  evidence  was  not  admssible  for  the 
purpose  of  proving  the  intent  of  the  prisoner  whenhe 
committed  the  acts  charged  in  the  indictmenL 
dass  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  general  quarter  sessions  of  the  peace 
for  the  West  Riding  of  the  county  of  Yoris,  holden  at 
Leeds  on  the  l&Ui  Oct.  1860. 

The  defendant  T.  N.  Holt  was  tried  on  an  indictment 
charging  him  with  the  misdemeanor  of  having  obtained 
the  sum  of  9s.  9d.  from  Wm.  Hirst  by  false  pre- 
tences. 

It  appeared  in  evidence  that  the  defendant  was 
employed  on  the  19th  April  by  one  Luke  Uttlej  to 
take  (nrders  for  goods,  but  was  not  authorised,  but  for- 
bidden, to  receive  money  on  behalf  of  Luke  Uttieyi  nor 
did  he  at  any  time  pay  over  or  account  for  any  numm 
received  to  Luke  Uttley ;  that  on  the  30th  April  the 
defendant  obtuned  firom  W.  Hkst  the  sum  of  9s.  9d. 
cluuiged  in  the  indictment,  by  the  representation  that 
he  was  authorised  by  the  said  Luke  Uttley  to  recdve 
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thftt  sum  on  his  behalf  for  gooiis  delivered  in  pursa- 
anoe  of  an  order  taken  by  the  defendant. 

The  counsel  on  behalf  of  ihe  prosecution  tendered  the 
-evidence  of  one  Samuel  Uttlej,  to  the  effect  that  on  a 
-day  not  spocified,  but  within  a  week  from  the  said  30th 
April,  the  defendant  obtained  from  him  the  said  S. 
Uttley  the  snm  of  1 !«.  by  a  like  representation  that 
he  (the  defendant)  was  authorised  by  the  said  Luke 
Uttley  to  receive  money  on  his  behalf  for  goods 
delivered  in  pursuance  of  a  like  order  taken  by  the 
•defendant,  such  last-mentioned  obtaining  not  being 
charged  or  in  any  way  referred  to  in  the  indict- 
3nent 

The  counsel  for  the  prisoner  objected  that  the  evi- 
•dence  so  tendered  was  inadmissible. 

I  held,  as  chairman,  however,  that  such  evidence  was 
admissible  for  the  purpose  of  proving  the  intent  of 
the  prisoner  when  he  committed  the  acts  charged 
against  him  in  the  indictment. 

I  therefore  received  the  evidence,  but  reserved  the 
•question  whether  it  was  properly  admitted  for  the 
opinion  of  the  Court  of  Criminal  AppeaL 

The  prisoner  was  convicted  and  sentence  of  impri- 
sonment for  four  calendar  months  in  the  house  of  cor- 
leKtion  at  Wakefield,  with  hard  labour,  was  passed  upon 
him,  and  he  is  now  admitted  to  bail  to  render  himself 
dn  execution. 

The  question  for  the  Court  of  Appeal  is, 

Whether  the  evidence  of  Saml.  Uttley  was  or  was 
not  rightly  admitted. 

E.  B.  W.  Baliie,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 

Erle,  C.J. — Thb  conviction  must  be  quashed.  In 
the  statement  of  the  case  submitted  to  us  we  cannot 
find  any  facts  that  would  warrant  us  to  say  that  the 
•evidence  was  admisnble.  Corviction  gwuhed. 


Reg.  9.  Georob  Oliver. 
Indictment — Counts  for  griecotu  bodify  harm  and 

unlawfidfy  occcuioning  actual  hodUy harm"  Evidence 

of  common  attautL 
Upon  a  cowit  for  auauUing^  beatmff,  wovM/ding,  and 

occasioning  actual  hodUg  harm  againU  the  ^tUtUe, 

the  prisoner  may  be  oowncted  of  a  common  assaulL 

Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  court  of  quarter  sessions  of  the  peace 
-for  the  county  of  Northumberland,  held  at  Alnwick, 
in  the  said  county,  on  the  17th  Oct  1860. 
'  The  prisoner  (korge  Oliver  was  indicted  at  these 
sessions  for  a  misdemeanor,  of  which  indictment  the 
following  is  a  copy : — 

'*  Northumberland  to  wit. — ^The  jurors  for  our  lady 
the  Queen  upon  their  oath  present  that  George  Oliver, 
on  the  18th  Aug.  I860,  unlawfully  and  malicionsly  did 
inflict  upon  one  Robert  Bainbridge  some  grievous 
bodily  harm,  against  the  form  of  the  statute  m  such  case 
made  and  provided,  and  against  the  peace  of  our  lady 
the  Queen,  her  Crown  and  dignity. 

"  Second  count — And  the  jurors  aforesaid,  upon  tneir 
oath  aforesaid,  do  further  present  that  the  said  George 
Oliver  afterwards,  on  the  said  18th  Aug.,  in  the  year 
aforesaid,  unlawfully  did  make  an  assault  in  and  upon 
the  said  Robert  Biiinbridge,  and  did  then  unlawfully 
beat,  wound  and  ill-treat  the  said  Robert  Bainbridge, 
and  did  thereby  then  unlawfully  occasion  actual  bodily 
harm  to  the  said  Robert  Bainbridge,  and  then  did  other 
wrongs  to  the  said  Robert  Bainbridge,  against  the  fonn 
of  the  statute  in  such  ease  made  and  provided,  and 
against  the  peace  of  our  said  lady  the  Queen,  her 
<>own  and  dignity.** 

Upon  this  indictment  the  jury  found  a  Terdict  of 
**'gnilty  of  a  common  assault'* 

An  objection  was  taken  by  the  counsel  for  the 
prisoner  that  this  finding  amounted  to  an  acquittal, 
and  he  moved  in  arrest  of  judgment 


The  court  thereupon  postponed  tho  judgment,  and 
reserved  the  following  question  of  law,  which  had  ao 
arisen  on  the  trial,  for  the  oonaderation  of  the  jus- 
tices of  either  bench  and  barons  of  the  £xch«qoer, 
under  the  provisions  of  the  statute  of  the  II  &  IS 
Vict  c.  78,  viz.,  whether  the  conviction  can  be  sus- 
tained ?  And  in  the  mean  time  that  the  prisoner  be 
committed  to  the  common  gaol  at  Morpeth,  until  he 
shall  enter  into  a  recognisance,  himself  in  50^,  and 
two  sureties  in  25t  eadi,  or  one  in  502.,  conditioned  to 
appear  at  the  court  of  quarter  sesdons  to  be  holdea  for 
the  county  of  Northumberland  next  after  he  shall 
have  notice  given  to  him  by  the  prosecutor  to  receive 
the  judgment  of  thte  court,  if  it  should  be  empowered 
to  pass  any  such  judgment 

Charles  Wil  Ordi^ 
Chairman  of  the  said  court  of  quarter  sessaona. 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court, 

Conviction  on  the  second  oomU  afirmietL 


Reg.  o.  John  Burksides. 

FaUe  pretences— Indictment — Evidence* 

An  indictment  for  false  pretences  charged  that  ike 

soner  falsely  pretended  to  the  prosecutor  that  a 

tain  person  who  lived  in  a  large  house  daum  the 

street^  and  had  had  a  daughter  married  some  time 

back,  had  been  at  him  the  prisoner  about  some  carpetf 

'  and  had  asked  him  to  procure  a  piece  of  toooUem 

carpet,   to  wit  about  twelve  gards,  bg  takiekj  4^ 

Whereas  no  suchperson  had  been  at  the  prisoner 

about  ang  carpet,  nor  had  ang  suck  person  eubed 

the  prisoner    to  procure   ang  piece   of 

carpeL 

The  evidence  was,  that  the  prisoner  stated  to  the 

cutor  that  he  wanted  some  carpeting  for  a  JamSJig 

living  in  a  large  house  in  the  viOage,  who  had  had  a 

daughter  latelg  married,  and  theribg  obtained  ttaentg 

gards  of  carpet  from  h^ 

lie  evidence  to  negative  the  false  pret/snoe  foets  that  qf 

a  ladg  living  in  tke  village  mftoiss  daughter  was  mar^ 

ried  about  a  gear  ago,  who  stated  that  she  had  not 

setU  tiis prisoner  to  Ike  prosecutor  for  ike  carpeA: 

Hdd,  that  there  was  a  suMdent  false  pretenoe  alleged 

in  the  indictment,  ana  that  it  was  stffidentfy  nego' 

tived  bg  the  evidence. 

Case  reserved  by  the  chairman  of  the  Midsummer 
quarter  sessions  for  the  North  Ridmg  of  Yorkshire  for 
the  opinion  of  this  court 

At  the  Midsummer  quarter  sesaons  for  the  North 
Riding  of  Yorkshire,  holden  at  Northallerton  on  the 
3rd  July  I860,  John  Bumsides  was  indicted  for  ob- 
taining a  piece  of  carpet  under  false  pretences. 
The  following  is  a  copy  of  the  indictment  :— 
**  North  Riding  of  the  county  of  Yoric,  to  wit— The 
jurors  for  our  lady  the  Queen  upon  their  oath  present, 
that  J.  Bumsides  on  the  8th  May  I860,  unlawfully, 
knowingly  and  denguedly  did  falsely  pretend  to  one 
Geoige  Stonehouse,  &Bi  a  certain  person  who  lived  in  a 
large  house  down  the  street,  and  had  had  a  diwightfr 
married  some  time  back,  had  been  at  him  the  said 
J.  Bumsides  about  some  carpet,  and  had  asked  him  the 
said  J.  Bumsides  to  procure  a  piece  of  woollen  carpet, 
to  wit,  about  twelve  yards.  By  means  of  which  said 
false  pretences  the  said  J.  Bumsides  did  then  unlaw- 
fully obtain  from  the  said  G.  Stonehouse  twenty  ynrdn 
of  woollen  carpet  of  the  goods  and  chattels  of  the  said 
G.  Stonehouse,  with  intent  thereby  then  to  defirand, 
whereas  in  truth  and  in  fact  no  suoh  perwrn  as  uSbm" 
said  had  then  or  at  any  other  time  been  at  the  said  J. 
Bumsides  about  any  carpet,  nor  had  any  such  penon 
as  aforesaid  asked  the  said  J.  Bumsides  to  procure  any 
piece  of  woollen  carpet  whatsoever,  to  the  great  damage 
and  deception  of  the  said  G.  Stonehouse,  to  the  evil 
example  of  all  others  in  the  like  caseoffimdli^  against 
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tile  form  of  tlie  statata  in  such  cose  made  and  pro- 
vided, and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity." 

The  evidence  was,  that  the  prisoner  went  to  the 
|iroiecator*8  shop  in  the  village  of  Snainton,  and  stated 
that  he  wanted  some  carpeting  for  a  family  living  in  a 
l^rge  house  in  that  village  who  had  had  a  daughter 
hitelf  married.  Upon  this  the  prosecutor  gave  the  pri- 
soner about  twenty  yards  of  carpeting,  which  the  pri- 
soner afterwards  sold  in  the  neighbourhood  to  two  ditfe- 
rint  persons  at  a  higher  price  than  that  which  the 
prosecutor  would  have  charged. 

The  only  evidence  to  negative  the  false  pretence 
chaiged  in  the  indictment  was  that  of  a  lady 
firing  in  the  village  of  Snainton,  whose  daughter 
wss  married  about  a  year  ago,  who  stated  that  she 
bad  not  sent  the  prisoner  to  the  prosecutor's  shop  for 
the  carpet. 

At  the  close  of  the  case  for  the  prosecution  the 
prisoner's  counsel  objected, 

That  the  indictment  did  not  sufficiently  allege  any 
false  pretenee ; 

That  npon  the  evidence  there  was  nothing  to  go  to 
the  jury ;  and 

Thirdly,  that  the  false  pretence  alleged  in  the  in- 
dictmeot  had  not  been  sufficiently  negatived  by  the 
pneeeution. 

The  court  decided  that  there  was  a  sufficient  false 
pivtenoe  in  the  indictment,  and  that  there  was  evidence 
to  go  to  the  jury  in  support  of  iL 

The  jury  returned  a  verdict  of  guilty. 

The  judgment  of  the  court  was  reserved  until  the 
opinioa  of  the  Court  of  Criminal  Appeal  oould  be  taken 
oa  the  point  raised  by  tlie  prisoner's  counsel. 

The  opinion  of  the  court  is  therefore  requested  on 
the  point  reserved. 

The  prisoner  was  discharged  on  recognisance  of  hail 
to  appear  at  the  next  Epiphany  sessions  to  reoeire  the 
judgment  of  the  court. 

Cathcart,  Chairman. 
.  Ko  counsel  appeared  on  either  side. 

By  the  Court,  Conviction  afirmed^ 


BOLLS  COXJBT. 

..  Saported  bj  IL  B.  YoDva,  Esq.,  Barrlster^ULaw. 

T^biTfday,  ATw.  15. 
Evan  v.  Thk  Portreeve,  Arj>EKifE3r  and  Bur- 
cons  of  Avon  (otherwise  Aberavon),  Griffitii 

WlLUAMS     AND      UeR     MAJESTV'g     AtTORNET- 
GSNERAU 

Jkauirrer — Corporation  •^InJunctUm^AccouM — 

Ditcovery. 
A  plttmtif  ktre  mag  obtain  a  deerte  for  diicoveiy 
akme,  m  aid  of  an  action  at  UaOy  or  0/ proceedings 
M  another  court;  but  if  ht/  hie  bill  he  prayefor 
d£tcof»r^,  as  incident  to  some  further  relief— and 
fails  in  obtaining  such  relief— he  mil  not  be  entitled 
to  the  disoooery, 
Apkuntii  JUed  a  bill  on  behalf  of  himself  alone  as 
one  of  a  corporaiiun,  against  the  corporaiim^  their 
:SaUdior^  and  the  Attorney-General^  praying  an  in- 
pmcHon  against  the  corporation^  for  an  accottnty  and 
for  discover  J,    The  bill  did  not  disclose  a  case  of 
trustee  and  cestui  qpte  trust  as  between  the  plaint^ 
and  the  corporation.      The  corporation  demurred  to 
the  bill  for  want  of  equity  and  for  want  of  par- 
ties: 
Bddf  thai  the  demurrer  must  be  ailotoed. 

The  bill  in  this  suit  was  filed  by  the  plaintiff,  on 
Uialf  of  hunself  only,  against  the  defendants,  the  port-. 
iwve  and  bnigesses  of  the  town  of  Avon,  their  solicitor, 
sod  the  Attorney-General — spraying  an  injunction,  an 
aeoount  and  discovery  against  the  corporation.  The  lull 
^sted  as  follows  :*That  the  plaintiff  was  ft  senior  bor- 
[Maq.  CA8.] 


gess  of  the  borough  of  Avon,  otherwise  Aberavon,  in  the 
county  of  Glamorgan,  and  was  resident  within  the 
said  borough :  that  the  first-named  defendants,  either 
by  prescription,  or  under  some  charter  of  incorporation, 
were,  previously  to  the  grants  thereinafter  mentioned, 
and  have  since  continued,  and  now  ai'e,  a  corporation 
by  the  name    or   style   of    "The  Portreeve,   Alder- 
men and  Burgesses  of  Avon,  otherwise  Aberavon;" 
that  the  said   corporation,,  previously  to    the  sales 
thereinafter  mentioned,   were  seised   or  well  entitled 
of  or  to  hereditaments  of  considerable  value  in  the 
said  parishes  of  Avon,  and  also   in    the  parish  of 
Michaelstone-snper-Avon,  in  the  said  county  of  Gla- 
morgan, which  hereditaments  comprised  divers  inclosed 
pasture  lands,  mountain  hinds,  marsh  lands  and  lands 
let  on  building  leases,  liberties,  franchises,  a  town- hall, 
and  divers  others  hereditaments;  that  previously  to 
the  said  sales  there  were  more  than  eighty  building 
and  other  leases  of  the  said  Innds  of  which  the  several 
terms  were  unexpired,  and  the  rents  thereby  reserved  were 
payable  to  the  said  corporation,  and  the  income  arising 
from  the  said  corporate  property  then  was  and  now  is 
of  large  amount ;  that  the  rights  of  the  said  corporation 
in  and  to  certain  of  tho  said  hereditaments  of  or  to 
which  they  are  now  seised  or  entitled,  originated  in 
certain  chartera  or  deeds,  including  the  deeds  of  which 
the  following  are  translations,  that  is  to  say  :  first,  a 
charter  or  deed  under  the  seal  of  Leyson-ap-Morgan, 
Lord  of  Avene,  otherwise' Avon,  aforesaid,  as  follows : — 
^  "  Be  it  known  to  this  present  and  all  further  genera- 
tions, that  I,  Leyson-ap-Morgan,  I^ord  of  Avene,  son 
and  heir  of  Morgan  Vachan,  have  given,  granted  and  by 
this  present  charter,  have  confirmed  for  myself,  my 
heirs  and  assigns,  to  all  my  English  burgesses,  and  also 
my  chancers  of  Avene,  and  to  then:  heirs  and  assigns,  all 
liberties  in  my  town  of  Avene,  and  my  whole  lordship 
within  the  limits  of  Avene,  which  the  burgesses  of 
Kenfig  have  within  the  town  of  Kenfig,  and  within  tho 
lordship  of  the  Earl  of  Gloucester  and  Hereford,  aa 
much  as  in  me  lies,  and  also  the  duty  of  eight  dishes 
of  com  npon  every    .   .    .    due  to  me,  my  heirs  and 
assigns,  for  castle  ward    and  assize.      I  have  ahio 
granted  for  mo,  my  heirs  and  assigns,  to  my  said  bur- 
gesses and  chancers  of  Avene,  and  their  heirs  and 
assigns,  freely,  quietly,  well  and  peaceably,  and  without 
any  molestation  or  impeachment,  house-bote  and  hedge- 
bote  in  all  my  tenants'  woods,  and  they  shall  have 
common  pasture  freely,  quietly,  well  and  peaceably,  for 
ever,  in  all  places,  woods  and  meadows,  pasture  and 
pasture  grounds  in  the  open  time  of  the  year,  upon  my 
lands,  and  sll  the  pasture  ground  on  the  side  of  the  dinas 
which  lie  between  Karmoemdreech  and  a  place  called 
Kao  Kedrech  in  length  and  in  bi-eadth  between  the  arable 
land  of  Tireskin  and  the  arable  land  on  the  top  of  the 
dinas,  at  all  times  of  the  year  ;  and  if  it  should  happen 
that  my  heirs  or  assigns  should  inclose  any  land,  and  the 
said  inclosure  be  broken  through  by  the  cattle  of  thft 
burgesses  or  chancers,  the  tenants  are  bound  to  repair 
auT  make  up  the  said  inclosure,  and  they  shall  also 
have  common  pasture  in  the  open  time  of  the  year  in 
all  woodlands,  meadows,  pastures,  and  pasture>grounds 
belonging  to  my  tenants,  of  what  rank  or  condition 
soever  they  be.  But  for  this  grant,  donation,  and  confir- 
mation of  this  present  charter,   my    burgesses    and 
ehancers  aforesaid  have  paid  me  forty  shillings  sterling, 
and  because  I  would  have  tliis  my  donation,  grant  and 
confirmation  by  this  present  charter  to  be  of  perpetual 
force   and  effect,  I  have  corroborated  this    present 
charter   with   the  impression    of  my    seal,  in    pro^ 
senoe  of  these  witnesses,  Thomas  the  Abbot  of  Mar- 
gam,  Ameas,  rector  of  the  church  of  Avene,  Henry 
Clerk,  the  steward,  Avene-Rees^^ap-Morgan,  Bees-ap- 
Cradock,  and  many  others.** 

Secondly,  a  charter  or  deed,  under  the  seal  of  Thomas 
de  Avene,  otherwise  Avon,  as  follows: — "To  all 
ChrisUaas  ^ho  may  aee  07  hear  this  present  writing, 
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Tho8.  de  Avon,  as  son  of  St.  John  DeaTenc,  Lord  of 
Aveno,  -wishes  everlasting  salvation  in  the  Lord.  Know 
all  men  that  I  have  granted,  released,  and  for  me  and 
my  heirs  have  quit  claimed  to  all  mj  burgesses  and 
chancers,  and  all  my  Englishmen  within  my  town  of 
Avene  and  out  of  the  town,  all  liberties  in  the  said 
town  of  Avene  in  my  wliole  lordship  within  the  limits 
of  Avene,  which  they  liavo  and  enjoy  by  virtue  of  a 
grant  from  Lord  I/syson-ap-Morgan,  in  words  to  this 
effect: — Bo  it  known  to  this  present  and  all  future 
generations  that  I,  Leyson-ap-Morgan,  have  given, 
granted,  and  by  this  my  present  charter  have  con- 
firmed to  all  my  English  burgesses  and  chancers  of 
Avene,  and  their  heirs  and  assigns,  all  liberties  in  my 
town  of  Avene  and  throughout  my  whole  lordship 
within  the  limits  of  Avene,  which  the  burgesses  of 
Keniig  have  in  the  town  of  Kenfig,  with  tlie  lordship 
of  the  Earl  of  Gloucester  and  Hereford  as  far  as  in 
him  lies.  .  I  have  also  granted  for  me,  my  heirs  and 
assigns,  to  my  said  burgesses  and  chancers  of  Avene, 
and  their  heirs  and  assigns,  freely,  quietly,  well  and 
peaceably,  and  without  impeachment,  house-bote  and 
hedge-bota  in  all  my  tenants*  woods,  and  they  shall 
have  common  pasture  freely  and  peaceably  for  ever  in 
all  places,  woods,  meadows,  pastures,  and  pasture 
grounds  in  the  open  season  of  the  year  upon 
my  lands,  and  also  tliat  pasture  ground  on  the 
side  of  the  dinas,  which  is  between  Karmoemdreech 
and  a  place  called  Kae  Kedrech,  and  from  the  arable 
land  on  the  top  of  the  dinas  at  all  times  of  the  year; 
and  if  it  should  happen  that  I,  my  heirs  or  assigns, 
should  inclose  my  lands,  and  the  indosuro  be  broken 
through  by  cattle  of  the  said  bui^sses  or  chancers,  the 
tenants  are  to  repair  the  said  inclosure,  and  they  shall 
also  have  common  pasture  in  the  open  time  of  the  year 
in  all  woods,  lands,  meadows,  pastm'es  and  pasture 
grounds  belonging  to  my  tenants,  of  what  rank  or 
quality  soever  they  be;  and  moreover,  I,  Thomas, 
son  of  St  John  De  Avene,  have  granted,  released,  and 
for  me  and  my  heirs,  have  quitclaimed  to  all  my  burgesses 
and  chancers,  and  all  my  Englishmen,  all  that  pasture 
ground  which  lies  between  Pyll  y-Scythan-a-Clawr 
Person,  and  between  the  burrows  or  sea  shore,  and  the 
lands  called  Clawr  Leyson,  and  the  land  called  Tir 
Madun,  to  be  depastured  by  lUl  their  cattle;  and 
that  they  may  ahio  have  common  pasture  everywhere 
in  my  burrows  at  all  times  of  the  year  with  all  their 
cattle,  so  that  neither  I,  the  said  Sir  Thomas,  nor  my  heirs 
or  assigns  shall  have  it  in  our  power  to  challenge,  claim,  or 
demand  any  right  or  title  in  the  aforesaid  liberties,  but  are 
for  ever  by  these  presents  excluded  therefrom.  And  I  Sir 
Thomas  de  Avene  and  my  heirs  and  assigns  will  war- 
rant, discharge  and  maintain,  and  defend  for  ever  all 
the  liberties  and  all  the  premises  aforesaid  to  all  the 
said  burgesses  or  chancers,  and  their  assigns,  against 
mankind.  But  for  and  in  consideration  of  this  my  grant, 
release,  donation  and  quit  claim  my  said  burgesses  and 
chancers  have  paid  in  hand  two  marks  of  sterling 
money.  In  witness  whereof  I  have  set  my  seal  to  this 
present  quit  claim  before  these  witnesses,  Henry, 
Abbot  of  ftfargam,  Thomas,  Rector  of  Avene,  John- 
Lovet-with-my-Resc-Ley-a-William,  ab-Owen  and  Mad- 
dock-Lloyd-Evan,  ab-David-Vach,  and  many  others. 
Dated  at  Avene  the  next  Monday  after  the  feast  of 
SL  Mark  the  Evangelist,  in  the  24th  year  of  the 
reign  of  King  Edward  the  3rd,  after  the  conquest. 

Thirdly,  a  charter  or  deed  as  follows : — "  Edward  Le  De 
Spencer,  I^rd  of  Glamorgan  and  Morganwg,  to  his 
sheriff,  bailitf,  officers  and  others,  his  liege  people  to 
whom  these  presents  shall  come  greeting — know  ye 
that  we  have  of  our  special  grace  and  favour  granted  to 
our  burgesses  of  our  town  of  Avon,  their  successors  and 
hehrs  for  ever,  oil  the  liberties  under  written,  namely, 
that  they  have  the  same  liberty  to  buy  and  sell  all 
manner  of  goods  and  merchandises  whatsoever  witliin 
our  loidflhip  of  GUmorgoa  and  Morganwg  and  else- 


where, as  well  within  the  liberties  and  without,  and  be 
as  free  from  toll,  custom,  package,  kayage,  stallage, 
pontage,  murrage,  pormage,  and  all  other  cnstMns  and 
duties  for  all  manner  of  goods,  wares,  and  merchandises 
by  them  sold  or  bought,  as  are  our  burgesses  of  Kenfig 
and  Neath ;  we  have  also  granted  to  our  said  burgetses, 
their  successors  and  heirs  fi  r  ever,  two  fairs  nnnn.illy  in 
our  town  of  Avon,  viz.,  the  first  fair  to  be  kept  upon 
the  feast  of  St  John  the  Baptist,  and  the  second  fair 
upon  the  feast  of  All  Samts,  the  both  to  be  held  upon 
the  vigils  or  eve  of  the  said  feasts  as  well  as  upon 
the  festival  days  themselves,  and  that  our  said  bur- 
gesses of  Avon,  thehr  heirs  and  successors  for  ever,  do 
take  and  receive,  or  cause  to  be  received  in  toll,  and 
through  toll  and  other  customs  and  duties  upon  all 
manner  of  goods  and  merchandises  within  our  said 
town  or  its  liberties,  from  tliose  that  buy  and  sell,  or 
that  pass  through  the  said  town  of  Avon  or  its  liberUea, 
with  any  goods  or  merchandises,  with  as  full  powers  as 
our  burgesses  of  Kenfig  and  Neath  do,  those  only  ex- 
cepted who,  within  our  lordship  of  Glamorgan  and 
Morganwg  are  by  ancient  right  excepted  from  paying 
toll  and  custom  ;  but,  neverthless,  so  that  the  portreeve 
of  the  said  town  of  Avon,  for  the  time  being,  sliall 
yearly  give  ui  an  account  of  all  toll  and  duties  so  taken 
and  received  to  us  and  our  heirs  for  ever,  in  oar  ex- 
chequer at  Cardiff.  Li  witness  thereof  the  seal  of  our 
Chancery  of  Cardiff  annexed  to  these  presents,  before 
these  witnesses,  John  Davis,  &c  Dated  at  our  CttBtle 
of  Cardiff,  the  20th  day  of  April  in  the  47th  year  of 
the  reign  of  King  Edward  the  3rd,  after  the  oonquest" 

That,  after  the  date  of  the  last-mentioned  cluuter, 
and  by  some  means  unknown  to  the  plaintiff,  the  said 
portreeve,  aldermen  and  burgesses  of  Avon,  otherwise 
Aberavon,  acquued,  and  for  many  hundred  years  have 
had  and  enjoyed,  a  good  title  to  the  fee-simple  of  all 
and  singular  the  her^itameuts,  frandiises  and  liberties 
comprised  in  the  said  several  charters,  and  also  to  the 
fee-simple  of  the  lands  subject  to  the  said  liberties,  aad 
also  to  the  fee-mmple  of  divers  other  hereditaments 
acquired  and  held  by  them  in  tbdr  corporate  capacity. 

All  the  hereditaments  so  vested  in  the  said  corpora- 
tion have  always  been  and  are  subject  to  certain  tmsts 
in  favour  of  the  individual  members  of  the  said  cor- 
porate body,  and  also  as  to  certain  proportions  of  the 
rents,  issues  and  profits  of  all  of  the  said  heredita- 
ments, to  certain  trusts  in  favour  of  the  town  and 
inhabitants  generally  of  Avon,  otherwise  Aberavon 
aforesaid ;  and  every  burgess,  on  his  admission  as  a 
burgess,  has  from  time  immemorial  taken,  and  still 
takes,  an  oath  to  preserve  the  hereditaments  belonging 
to  the  said  corporation  for  tlie  benefit  of  the  said  oor- 
poration,  and  of  the  said  town  and  inhabitants,  and 
not  to  consent  to  or  join  in  any  alienation  prejudidal 
to  the  said  corporation  or  town.  The  said  private  and 
public  trnsts  are  evidenced  by  divers  provisions,  rules 
and  ordinances  contained  in  charters,  or  which  have 
obtained  by  custom  or  been  duly  made  by  the  said 
corporation. 

The  plaintiff  charges  that  there  are  divers  charters, 
deeds,  declarations  of  trusts,  or  other  instmntents  in 
writing,  declaring  the  trusts  of  tlie  said  corporate  pro- 
perty or  parts  thereof  whfeh  the  defendants  ought  to 
discover. 

The  bill  also  stated  that,  although  the  bui^gesses  of 
the  said  borough  were  well  entitled  to,  and  of  right 
ought  to  enjoy  the  right  of  pasture  for  thdr  cat  le  in 
and  upon  all  the  marsh  and  mountain  lands  of  the  said 
corporation,  and  also  a  voice  in  the  management  of  the 
property  of  the  corporation,  the  thirty-three  senior 
burgesses,  of  whom  the  plaintiff  was  one,  were  well 
entitled  to  and  of  right  ought  to  enjoy,  the  right  of  an 
allotment  of  three  acres  apiece  to  each  of  the  said 
senior  burgesses,  for  the  purpose  of  the  exclusive  pas- 
ture of  their  cattle  during  their  respective  natural 
Uvea,    AU  the  bur^gesseA  of  tho  said  borongh  wero 
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cDtUied  to  participate  in  the  sorplns  income  of  the 
Mid  ooxporation  property  trhich  remained  after  satis- 
fjiofi  rach  pahlic  tmats  as  aforesaid,  in  favour  of  the 
nid  town  and  inhabitants,  according  to  certain  shares 
and  proportioDS,  and  in  manner  the  particulars  whereof 
wee  unknown  to  the  plaintifff  and  the  defendants,  the 
laid  onporation,  ought  to  discover  such  particulars, 
■id  wb^her  the  said  right  of  participation  is  regulated 
bgraoj  inatrnment  in  writing,  or  by  prescription  in 
sneieDt  customs,  and  whether  there  are  any  records  or 
itffsUn  of  such  customs. 

That  monthly  courts  have  from  time  immemorial 
been  held,  and  of  right  ougiit  to  be  held  for  the  trans- 
aetion  of  the  business  of  the  said  corporation.  At  such 
courts  the  said  portreeve  presides,  and  the  said  bur- 
gesus  hare  each  a  voice  in  the  decision  of  matters 
cDosidcred  thereat,  and  all  the  burgesses  ought  to  be 
mnmoned  to  attend  such  courts  by  special  or  general 
aotioes,  according  to  the  nature  of  the  business  to  be 
tiansacted  at  sndi  courts.  That  in  or  about  the  year 
1848,  the  defendants,  the  said  corporation,  applied  for 
sod  obtained  an  Act  of  Parliament  enabling  tliem  to 
erect  a  public  market-house  and  slaughter-houses. 
The  short  title  of  such  Act  is  **  The  Aberaron  Market 
Act  1848,^  and  in  tlie  preamble  thereof  it  is  recited, 
that  the  £arl  of  Jersey  had  agreed  with  the  portreeve, 
aldermen  and  bui^gesses  of  the  said  town  and  borough, 
to  convey  to  them  by  way  of  frw  gift  certain  lands, 
teaementa  and  hereditaments  situate  in  the  said  town 
and  bofough,  and  particularly  described  in  the  sche- 
dnle  A  to  the  said  Act  annexed,  and  the  site  whereof 
was  convenient  for  the  erection  of  a  market-place  and 
place  for  holding  fairs  for  the  said  town  and  borough, 
a.nd  after  the  incorporation  in  the  said  Act  of  the 
Markets  and  Fairs  Clauses  Act  1847,  and  certain 
provisions  of  the  Commissioners  Clauses  Acts  1847, 
aodof  the  Lands  Clauses  Acts  1847,  it  is  thereby 
enacted,  that  the  said  corporation  might  construct  a 
market-place  and  place  for  a  fair  as  therein  mentioned 
on  the  lands  described  in  the  said  schedule  A,  and  also 
a  market-place  for  the  sale  of  cattle,  and  also  provide 
aboghter-bouses  for  the  slaughtering  of  cattle  for  the 
■apply  of  tho  said  town  and  borough,  and  the  ncigh- 
boiurhood  thereof,  and  divers  powers  are  given  to  the 
■lid  corporation  for  such  purposes,  and  they  were 
empowered  to  take  such  stallage  rents  and  tolU  as  in 
the  schedule  to  tlie  same  Act  are  specified.  And  by 
the  2Ut  section  of  tho  same  Act  it  was  enacted,  that 
all  moneys  arising  from  stallage  rents  and  tolls  to  be 
levied  or  taken  under  the  authority  of  the  said  Act,  from 
any  leasees  or  mortgagees  thereof,  and  other  property 
therrinader  mentioned,  should  be  applied,  first,  in 
paying  the  expenses  of  obtaining  the  said  Act,  and 
incident  thereto ;  secondly,  in  making  and  maintaining 
the  market  or  fair,  and  works  connected  therewith,  and 
the  slaughter-houses  so  to  be  established  or  constructed 
as  aforesaid,  and  in  tlie  payment  of  the  interest  and 
npayment  of  the  principal  of  all  moneys  borrowed  on 
the  security  of  the  said  works,  stallage  rents  and  tolls, 
and  that  the  residue  of  such  moneys  (if  any)  should 
be  retained  by  the  said  portreeve,  aldermen  and  bnr- 
f^eases,  and  be  applied  by  them  as  they  should  think 
fit 

The  bill  next  stated  that  the  recital  that  the  lands  in 
the  said  schedule  A  were  a  free  gift  from  the  said  Earl 
of  Jersey  is  erroneous,  inasmuch  as  the  said  corporation 
panted  and  conveyed  certain  lands,  part  of  the  here- 
ditaments so  vested  in  them  as  aforesaid,  to  the  said 
oad,  in  consideration  of  the  said  conveyance  or  gifb  from 
him  of  the  said  lands  mentioned  in  the  said  schedule  A; 
videHed,  a  certain  tract  of  sand  and  land  near  the  sea- 
shore, which  has  since  become  considerably  enhanced  in 
Taloe;  that  the  said  corporation  erected  and  constructed 
the  said  nuuket-place  and  slaughter-houses  and  place 
fwr  holding  a  fair  according  to  the  provisions  of  the 
AbciaTon  Market  A«t  1848»  and  to  defray  tho  expenses 


of  such  works  they  mortgaged  the  whole  or  part  of  the 
hereditaments  vested  in  them  to  a  person  named  Daniel 
to  secure  3000/.  and  interest,  which  sum  was  unduly  ap- 
plied in  payment  of  the  said  costs  and  other  liabilities 
unduly  incurred  by  the  said  corporation  ;  that  the  said 
corporation  was  not  included  in  the  Municipal  Corpo- 
ration Act,  5  &  6  Will.  4,  c.  76,  and  has  not  been 
since  brought  within  the  operation  of  such  Act  of  Par- . 
liament ;  that,  in  or  about  the  year  1850  certain  inha- 
bitants of  the  said  borough  of  Avon  applied  to  the  Lords 
of  her  Majesty's  Privy  Council  for  a  charter  of  incorpo- . 
ration  under  the  last-mentioned  Act  of  Parliament,  but 
such  application  was  refused. 

The  defendants,  the  said  corporation,  opposed  such 
application  and  incmTed  costs  to  a  large  amount 
thereby,  and  to  defray  such  costs  they  borrowed  a 
further  sum  of  3500/.  from  some  other  person  or 
persons,  and  executed  a  further  mortgage  of  all  or  part 
of  the  said  corporate  property  to  the  said  mortgagees  to 
secure  the  last-mentioned  sum ;  such  sum  was  unduly 
applied  in  payment  of  the  last-mentioned  costs  and 
other  liabilities  unduly  incurred  by  the  said  corpora- 
tion. 

The  plaintiff  by  his  bill  then  charged  that  the  said 
several  mortgages  were  not  authorised  by  the  said 
constitution  of  the  said  corporation  or  within  their 
powers,  and  that  the  same  ought  to  have  been,  hut 
were  not,  authorised  by  a  monthly  or   other  meeting 
or  court  of  burgesses  duly  summcmed  for  such  purpose. 
The  plaintiff  was  never  duly  summoned  to  attend  any 
meeting  for  the  purpose  of  considering  such  mortgages 
or  either  of  them.     A  second  application  bad  been  made 
to  the  said  Lords  of  her  Majesty's  Privy  Council  for  the 
grant  by  her  Majesty  of  a  charter  of  incorporation  for 
the  said  borough  under  the  said  Municipal  Corporations 
Act,  and  was  now  pending.     The  defendants,  the  said 
corporation  and  their  said  mortgagees  being  apprehen- 
sive that  the  said  corporate  property  might  be  taken- 
out  of  their  control  in  case  suc.h  clurter  should  be 
granted,  in  or  about  the  month  of  Feb.  1860  proceeded  to 
sell  the  property  comprised  in  the  said  securities  and  other 
the  property  of  the  said  corporation,  and  have  since  such 
date  sold  and  disposed  of  and  conveyed  away  a  largo 
proportion  of  such  property,  but  no  account  of  the 
application  of  the  proceeds  of  such  sales  had  ever  been 
furnished  to  the  plaintiff,  but  he  had  been  informed 
that  the  several  mortgages  thereinbefore  mentioned  had 
been  fully  paid  off  and  satisfied.  The  bill  further  stated 
that  the  said  sales  had  been  conducted  in  a  hurried,  reck- 
less and  improvident  manner,  and  were  made  against  tho 
express  protest  of  certain  of  the  burgesses,  including 
the  plaintiff,  and  published  in  the  public  newspapers, 
and  the  property  sold  had  been  disposed  of  at  prices 
much  below  its  real  value.    Such  sales  had  not  been 
authorised  by  any  monthly  or  other  meetings  or  courts 
duly  summoned  for  such  purposes,  nor  had  the  plain- 
tiff been  duly  summoned  to  attend  tho  meetings  for 
such  purpoF.cs ;  in  fact,  the  said  portreeve  and  certain 
other  officers  of  the  corporation  arranged  the  holding 
of  the  said  courts  and  the  manner  of  issuing  sum- 
monses or  notices  to  attend  the  same,  so  as  practically 
to  exclude  a  large  proportion  of  the  burgesses. 

The  said  sales  made  in  and  since  the  month  of  Feb. 
1860  comprised  all  the  property  of  the  said  corpora- 
tion, except  the  said  market-place  for  a  fair  and 
slaughter-houses  so  erected  on  the  lands  described  in 
the  said  schedule  A  to  the  said  Aberavon  Market  Act, 
and  the  town-hall  of  the  said  borough,  and  such 
last-mentioned  particulars  were  the  only  hereditaments 
now  remaining  unsold.  The  last  of  such  sales  took 
place  in  or  about  the  3rd  Sep.  1860,  when  a  large 
tract  of  mountain  land  was  sold  to  a  Air.  Robert  Par- 
sons for  a  very  inadequate  price,  and  contraiy  to  the 
express  protest  of  many  of  the  said  burgesses. 

The  moneys  arising  from  the  several  sales  so  made 
as  aforesaid  had  been  applied  in  divers  undue  and 
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improper  wajs,  partly  in  payment  of  bilb  of 
coats  nndnly  incurred  for  legal  proceedings,  and 
partly  in  payment  of  other  debts  nndoly  in- 
cnrrnl  by  the  defendants  the  said  corporation. 
The  said  corporation  also  borrowed  from  divers  other 
persons  unknown  to  the  plaintiff  dirers  other  snms  of 
money,  amounting  together  to  between  SOOOt  and 
3000/.,  and  such  sums  have  been  nndnly  applied. 

The  plaintiff  by  his  bill  then  further  charged  that 
the  solicitors  or  solicitor  from  time  to  time,  in  and 
since  the  year  1853,  employed  by  the  said  corporation, 
or  some  or  one  of  them,  had  taken  and  had  conveyed 
to  them  or  him  certain  parts  of  the  said  corporate  pro- 
perty in  consideration  of  and  in  lieu  of  payment  of  bills 
of  costs  from  time  to  time  incurred  by  the  said  corpo- 
ration for  legal  proceedings,  and  the  defendants  the 
said  corporation  ought  to  discover  the  particulars  of  all 
such  conveyances,  and  the  several  considerations  for 
the  same ;  and  that  the  purchase-money  received  for 
such  sale  as  aforesaid  and  the  several  sums  so  bor- 
rowed on  mortgage  as  aforesaid,  had  not  been  duly 
npplied  or  distributed  according  to  the  constitution  of 
tho  said  corporation  and  the  trusts  attached  to  the  said 
property  thereof,  and  that  the  defendants  the  said  cor- 
poration ought  to  set  forth  an  account  of  the  particu- 
lars of  which  tho  said  corporate  property  consisted  pre- 
viously to  the  sales  so  made  thereof  as  aforesaid,  and 
also  of  the  particulara  of  the  corporate  property  so  sold 
as  aforesaid,  and  when  and  to  whom  such  sales  were 
made,  and  how  the  purchase-moneys  arising  therefrom 
had  been  applied  and  distributed,  and  whether  in  any 
manner  invested,  and  also  of  the  particulars  of  which 
the  property  vested  in  the  said  corporation  now  con- 
sisted, and  what  was  tho  annual  income  thereof ;  that 
the  defendants  the  said  corporation  ought  also  to  set 
forth  shoi'tly  tho  several  deeds,  charters,  ordinances, 
records,  rules,  minute-books,  or  other  instruments  in 
writing,  and  also  all  customs  within  their  knowledge 
regulating  the  said  corporation  and  the  property 
thereof,  or  showing  tho  constitution  thereof ;  that  the 
defendants  the  said  corporation  had  successfully  offered 
for  sale,  and  they  threatened  and  intended  to  sell  the 
market-house  and  the  town-hall  and  the  said  slaugh- 
ter-house and  other  the  remaining  property  vested  in 
the  said  corporation,  or  part  thereof,  aud  to  distribute  the 
proceeds  of  such  sale  amongst  certain  individual  members 
of  the  said  corporation,  or  otherwise  to  apply  the  same 
contrary  to  the  constitution  of  the  smd  corporation,  and 
in  violation  of  the  trust  attached  on  the  property 
thereof.  Such  conduct  was  contrary  to  the  wishes  of 
a  large  number  of  the  said  burgesses  and  against  their 
protest ;  and  that  the  defendant  Griffith  Williams  was 
the  common  attorney  of  tho  said  corporation,  and  the 
several  facts  and  things  aforesaid  were  within  his  per- 
sonal knowledge,  and  he  ou^^ht  to  discover  the  same. 

The  bill  then  contained  the  charp^n  as  to  documents, 
and  concluded  with  a  prayer,  that  the  defendants,  the 
said  portreeve,  aldennen,  and  other  burgesses  of  Avon, 
otherwise  Aberavon  aforesaid,  might  bo  restrained  by 
tho  order  and  injunction  of  the  court  from  selling  or 
disposing  of,  or  offering  for  sale,  the  said  market-house, 
market-place,  or  place  for  holding  fairs,  slaughter- 
houses, town-hall,  or  any  other  her^itaments  remain- 
ing vested  in  them  upon  such  private  and  public  trusts 
as  aforesaid ;  that  an  account  might  be  taken  of  the 
hereditaments  sold  by  the  said  portreeve,  aldermen  and 
burgesses  of  Avon,  otherwise  Aberavon,  in  and  since  the 
month  of  Jan.  1860,  or  from  such  other  date  as  this 
court  should  think  fit ;  and  also  of  the  proceeds  of  such 
sales,  and  the  application  of  such  proceeds,  and  of  the 
mortgage  moneys  so  borrowed  as  aforesaid,  and  also  an 
account  of  the  hereditaments,  moneys  and  property 
now  Tested  in  the  said  corporation ;  and  that  the 
defendants  the  said  corporation,  and  also  the  defendant 
Griffith  Williams,  might  make  a  full  discovery  of  the 
aeveral  matters  aforesaid ;  and  for  farther  relief. 


To  this  bill  the  defendants  the  corporation  demnrred 
for  want  of  equity,  and  the  cause  now  cams  on  to  be' 
argned  upon  that  demurrer.  A  demurrer  was  also  made, 
ore  temu,  at  the  bar,  for  want  of  parties. 

SelwtfUj  Q.O.  {S^feed  with  him),  in  support  of  tlie 
demurrers,  contended  that  the  plainUff  ought  to  haw 
filed  the  bill  on  behalf  of  himself  and  all  otiier  persons 
in  the  same  interest  with  himself,  but  he  had  not  done 
so :  or,  since  it  was  clear  from  the  statements  in  the  biil 
that  there  must  be  other  parties  having  such  an  in- 
terest, they  ought  to  hare  been  made  parties,  bat  that 
was  not  done.  Further,  the  suit  ought  to  have  been 
instituted  by  the  Attorney-General.  With  regard  to 
the  plaintiffs  general  equity  to  sne  the  corporatioo, 
this  bill  was  a  fishing  bill,  for  discovery,  fbanded  on  a* 
claim  to  relief  to  which  the  plaintiff  was  not  entitled. 
The  bill  was  one  by  a  member  of  the  corporation  against 
the  corporate  body,  when  the  proper  remedy  was  by 
moiufamttt  at  law.  What  the  plaintiff  wanted  was,  to 
show  that  the  corporation  had  been,  and  intended  to 
be,  guilty  of  improper  acts — acts  nltra  vim  thdr 
charter.  As  to  past  acts,  the  plaintiff  songht  to  im- 
peach some  sales  already  effected ;  and,  as  to  futurs 
acs,  to  restrain  some  proposed  sales  and  mortgages  of 
the  corporation  property.  For  that  he  had  allo^  no 
sufficient  case,  for  he  had  shown  no  proper  trust  on  the 
part  of  the  defendants;  BnAprimd  facie  every  corpora- 
tion  not  within  tlie  Monici]ial  Corporatkms  Act 
was  entitled  to  deal  with  its  own  property  as  it  choos.' 
Upon  the  whole  case  they  contended  that  the  pL^intiir 
was  not  entitled  to  the  relief,  by  way  of  injunction  or 
otherwise,  that  he  prayed  for :  (The  Skrewtbur^  amd 
Birmingham  RaUway  Company  v.  The  North-  WtMUm 
liailtDoy  Company,  6  H.  of  L.  Cas.  113;  Jaekoon  t. 
The  North  Walet  Railway  Company,  13Jur.  69. 

R,  Palmer,  Q.C.  {F.  H.  CoU  with  him),  for  the 
plaintiff,  insisted  that  it  was  apparent  on  the  face  of 
tho  bill  that  the  defendants,  the  corporation,  were 
trustees  of  their  property  for  the  purposes  of  the  corpo- 
ration ;  and  that,  as  the  plaintiff  was  himself  a  meniber 
of  the  corporation,  they  were  therefore  trustees  for 
him.  The  plaintiff  had  alleged  a  specific  daim,  as  an 
individual  burgess  of  the  town  of  Avon,  and  that  claim 
involved  a  right  to  a  part  of  the  land  on  which  the 
buildings  mentioned  in  the  bill,  and  the  subject-matter 
of  the  sales  and  mortgages,  were  situated.  It  conid 
not  therefore  be  said  he  had  no  right  to  sue  the  corpo- 
ration. Further,  the  membera  of  the  corporation  had 
sworn  not  to  alien  the  corporation  property;  therefore  there 
was  a  clear  trust  imposed  on  them  not  to  do  so — above 
all  things,  not  to  do  so  if  prejudicial  to  any  one  of  the 
body :  {Alforney-Generalv,  The  Corporation  ofCashel, 
3  Dr.  &  W.  294  ;  Ward  v.  The  Society  of  AUomeye, 
1  Coll.  C.  G.  370;  Adley  v.  The  WhileiMe  Company^ 
17  Ves.  315;  Dummer  v.  The  Corporaium  of 
Chiffpenliam,  14  Yes.  245.) 

tSflioyn,  Q.C.  was  not  called  on  to  reply. 

The  Master  of  the  Rolls. — ^This  bill  cannot  be 
supported.  The  case  is  one  of  a  angle  individnal,  a 
burgess  and  a  member  of  the  corporation  of  Avon, 
suing  the  corporation,  in  order  to  impeach  certain  sales 
and  mortgages  already  made  by  tbem,  and  to  obtain  an 
injunction  to  restrain  them  from  selling  or  mortgaging 
otli^  parts  of  the  property  of  the  oorporaUon.  He 
also  prays  for  discovery  against  the  corporation  and  their 
attorney.  A  distinction  was  endeavoured  to  be  drawn 
in  the  conrse  of  the  argument  between  a  municipal  and 
a  trading  corporation.  Now,  prima  faoie^  a  muni- 
cipal corporation  which  is  not  within  the  Corporataon 
Act — and  that  is  tho  position  of  this  corponUon — may 
dispose  of  all  its  own  property  as  it  pleases  ;  and  if  a 
person  seeks  to  restrain  such  a  corporation  from  so 
doing,  he  must  establish  a  case  of  a  trust  to  the  con- 
trary, in  which  he  is  himself  interested.  A  trust  of 
that  character  may  be  of  two  kinds  :  it  may  be  cither 
general  or  private.    For  instanoe,  a  pefion  mi^  ^vit 
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a  mm  of  moiiej  to  a  corporation,  in  trust  for  the 
duUren  of  A  B.,  to  be  paid  to  them  when  they  shall 
rapeetiTely  attain  the  ages  of  twenty-one  years. 
That  if  a  private  tmsL  Then,  again,  a  person  may 
Ipre  a  aom  of  money  to  a  corporation  for  the  be- 
idU  of  the  inhabitants  of  a  town,  as  for  the 
pariag,  dnining,  lighting,  or  some  other  improrements 
«f  the  town.  That  is  a  general,  or  pablic  trust.  In  the 
latter  ease,  if  you  wish  to  enforce  the  trust,  yon  most 
isititate  a  soit  in  the  name  of  the  Attomey-Qeneral, 
nd  by  way  way  of  information,  a^cainst  the  corpora- 
tiao;  and  that  suit  is  one  on  behalf  of  all  the  perMUs 
istensted  m  the  trust  In  the  case  of  private  trusts, 
if  all  the  persons  interetted  are  too  numerous  to  be 
■idB  perties,  the  practice  of  this  court  allows  some  of 
thm  to  sue  on  behalf  of  themselves  and  all  others  in 
the  isme  interest  with  them.  How,  then,  does  the  pre- 
Mt  ease  stand  with  reference  to  these  doctrines  ?  The 
pUotiir  in  this  case  states  that  he  is  m  private  indi- 
ridul,  and  »  member  of  the  corporation  whioh  he  is 
■mg;  but  he  also  shows  by  his  bill  that  ho  appears  in 
tUmit  in  a  public  character ;  for  he  says  that  the  in- 
tensts  in  respect  of  which  he  is  suing  are  common  to 
•11  the  buripnses  of  the  town  of  Avon,  he  himself 
being  also  a  burgess.  In  support  of  those  positions 
he  assumes,  he  sets  up*  or  endeavours  to  set  up, 
of  a   trust  on  the  part  of  the  defendants. 


the  corporation,  for  the  benefit  of,  amongst  other 
pnoM,  himselC  The  documents  on  whidi  he  relies 
t»  crtabiisb  the  trust  are  set  out  by  him  m  the  fourth 
fsngnp^  of  his  bill.  [The  M.  R.  read  tliat  paragraph 
eoataning  the  charters  as  above  stated,  and  continued.] 
I  am  of  opinion  that  these  documents,  so  stated, 
inpert  no  such  trust  of  either  kind ;  no  trust  cither 
general  (or  pnblie;  or  private ;  none  that  can  lie  cousi- 
dcnd  sufficient  to  support  the  plaintiflTs  bilL  So  far 
« they  at  sll  approach  « trust— if  indeed  a  trust  there 
be— they  import  not  a  private  but  a  public  one,  in  the 
orfiBrdng  of  which,  as  I  have  said,  tlie  Attorney- 
General  ia  a  necessary  plaintiff,  and  the  suit  for  that 
popose  should  be  commenced  by  information.  Well, 
but  takmg  the  plaintiflTs  case  as  it  stands,  and  coming 
ei,  as  it  does,  upon  demunrer  to  the  bill,  the  facts 
rtsled  by  him  must,  by  the  ordinary  rules  of  pleading, 
be  taken  most  strongly  against  him  ;  and  I  find  that, 
it  being  necessary  for  him  to  establish  a  trust,  he 
Rslly  alleges  something  short  of  what,  in  fact,  he  wants. 
He  makes  a  general  allegation  of  a  trust,  for  the  proof 
ef  which  resort  must  be  had  to  particuhir  facts.  But 
tfaeee  particular  facts,  as  they  are  stated  by  the 
pbuntiff  in  his  bill,  do  not,  in  my  opinion,  at  all  csta- 
bJiab  the  conclusion  in  support  of  which  he  adduces 
tbcm.  In  the  case  of  Frktat  v.  Dot  Santos,  1  Y.  &  J. 
Kicfa.  574,  a  very  apposite  judgment  was  delivered  by  the 
Chief  Baron  of  theCourt  of  Exchequer.  There  the  general 
allegations  had  reference  to  certain  accounts,  in  support 
ef  which  the  particular  facts  stated  in  the  plaintiirs 
bin  were  set  out,  but  as  Uiey  were  set  out  tbey  proved 
•11  the  accounts  to  be  on  one  side,  and  the  court  in 
tiMft  case  allowed  the  demurrer  to  tlie  bill  This 
fRseht  case  appears  to  me  to  be  identical  in  principle 
with  that;  and  so  fax  as  regards  the  demurrer 
fcr  want  of  equity,  in  that  respect  it  must  be  allowed. 
Bot  then  it  was  suggested  that  each  member  of  the 
corpontion  had  taken  an  oath  not  to  alienate  the  cor- 
ponte  property,  and  that  the  defendants  were  now 
•boot  so  to  do.  In  support  of  the  arguments  for  the 
iojuDction  founded  on  that  assumption,  the  case  of  the 
AUomeg-Gmeral  v.  The  Corporaiion  of  Catktl  was 
referred  to.  But  that  case  was  very  different  from  the 
proent  oneu  In  that  Irish  case  the  oath  was  clearly 
distniet  and  unconditional;  and  the  question  was, 
whether  an  alienation  of  part  of  the  corporate  property 
tiamember  of  the  corporation  for  an  adequate  considera- 
tiai  Wis  not  contrary  to  the  oath  taken  by  the  alienors 
ilthatcoipont«oq^actty?  iord  St.  Leonaids  said  that 


tlie  alienation  was  contrary  to  the^  oath ;  and  observed 
that  the  oath  there  imposed  was  in  lieu  of  an  implied 
trust,  binding  upon  the  oonsdenoes  of  the  members  of 
the  corporation.  But  that  is  very  different,  as  I  have 
said,  from  this  case.  The  oath  there  was,  that  there 
should  be  no  alienation  at  all.  Here,  however,  the  oath* 
is  clearly  Oonditional,  and  does  permit  some  alienations, 
for  it  prescribes  that  the  alienation  is  not  to  be  prejudi- 
cial to  the  interests  of  the  corporation.  [The  M.  B. 
lead  the  paragraph  of  the  bill  relating  to  the  oath,  as. 
above  stated,  and  continued.]  But  who  is  to  be  the 
judge  whether  the  alienation  is  or  is  not  prejudicial?- 
Cl^uriy  the  corporation,  who  are  to  ezerdse  the  power  of 
alienation.  But  in  addition  to  all  these  considerations,  the 
trust  here,  if  as  I  have  said  any  trust  there  be,  is  a  public- 
one,  and  the  enforcing  of  it  should  have  been  by  or  at 
the  suit  of  the  Attorney-General,  The  case  of  the 
WhiMabU  Company  was  one  of  a  corporation  in  the 
nature  of  a  partnership,  whose  business  it  was  to 
divide  the  profits  among  the  partners  to  the  concern— 
one  of  them  said  he  had  not  received  his  share  of  the 
profits.  But  that  was  evidentiy  the  case  of  a  private 
trust,  which  this  court  is  bound,  by  all  its  rules,  to 
administer — bound,  that  is  to  say,  unless  there  be  a  title 
or  remedy  for  the  plaintiff  at  law.  But  that  case  is 
one  quite  distinct  from  the  present,  in  which,  as  I  have 
mors  than  once  observed,  if  there  be  a  trust  at  all,  il 
is  a  public  one,  and  for  the  due  enforcing  of  which 
this  suit  is  not  properly  hramed.  The  plaintiff 
here  lias  alleged  that  some  part  of  the  cor- 
poration property  has  been  sold,  and  he  seeks 
an  account  of  the  moneys  arising  from  such  sales,  and 
of  the  property  now  vested  in  the  oorpor,ition.  He 
also  seeks  a  discovery  in  aid  of  that  account.  I  am 
of  opinion  that  he  is  not  entitled  to  such  discovery,  as 
he  is  not  in  this  case  entitled  to  the  other  relief  which 
he  prays.  Discovery  may  be  obtained  without  further 
relief,  by  a  plaintiff  in  this  court,  in  aid  of  an  action  at 
law,  or  of  proceedings  in  another  court ;  but  if  the 
plaintiff's  bill,  in  addition  to  discovery,  also  seeks,  as 
connected  with  it,  any  other  relief  here,  and  he  fails  in 
obtaining  such  relief,  he  is  not  entitled  to  the  disco- 
very. I  am  of  opinion  that  the  demurrer  to  this  biU 
must  be  allowed. 


COUBT  OF  COMKON  BENCH. 

Reported  by  Dakul  Thouas  Evaxs  and  W.  IfATo,  £aqrs., 

Barrlsters-at-Law. 


Nov,  13  OfKf  3d. 

Be^vd  v.  Freemax. 

Appeal  againtt  highway-rate— AppUcatum  for  costi 
by  (he  renponJent  wukr  12  cf  13  VicL  c,  45,  «.  5, 
andW^f  12  Ttc^.  c.  43,  «.  27. 

The  drfendant  had  appealed  againtt  a  highway-rate^ 
and  had  entered  into  the  neceetary  recognitaneee, 
jntrtuant  to  5  <f  6  IVilL  4,  g.  60,  to  pay  such  eoeie 
OM  should  be  awarded  by  the  juttieee  at  the  smarter 
eeetume  ;  the  appeal  woe  heard  and  the  rate  oom- 
firmed,  and  an  entry  made  to  that  effect  in  the 
minute-book  by  the  clerk  of  the  peace.  At  the  endof 
this  entry  was  an  entry,  "  costs  agreed  to  betaxedotU 
of  cowrt^tasDod  at  33L  7s.'*  After  the  sessions  etn 
appotntment  for  the  taxation  of  the  costs  of  the 
appeal  was  made  by  the  clerk  of  thepeaoe,  if  which . 
Me  appellants  h(nd  notice,  but  did  not  attend,  and 
the  costs  were  then  taxed.  Some  time  previous  to 
this  a  general  order  had  been  made  by  the  quarter 
sessions  that  the  costs  of  every  appeal  should  be 
taxed  by  the  clerk  <f  the  peace  during  the  sessionSf 
and  be  paid  by  the  losing  party f  unless  an  order 
should  be  made  to  the  contrary*  An  application 
was  then  made  by  the  plaintij^  to  the  quarter  ses' 
sions,  under  the  12  4 13  Fict.  e.  45,  «.  ft,  ofkl  11  ^ 
12  Viet,  c.  43,  »  27|  to  €i/orc$  (hs  jM^gment  ^ 


214 


MAGISTRATES'  GASES. 


C.  B.] 


Bbai>  v.  Freeman. 


[C.  B. 


ihou  eosts^  €tnd  tkqf  icen  atked  to  iatut  a  distresi- 

wanrtmif  which  wat  objected  tobjfthe  defendant : 
Held^  tkiU^  under  the  drcumetaneeity   the  magittraiee 

would  he  right  in  granting  the  application. 

This  WR8  a  case  stated  ponaant  to  the  stat.  20  & 
SI  Vict  c.  43,  8.  2. 

At  a  petty  wssions  holden  at  Swindon,  in  the  oonnty 
of  \Vilt8,  on  the  1 6th  Feb.  I860,  before  G.  Daubeny 
and  four  other  jaatioes  of  the  peace  of  Swindon,  in  the 
said  county  of  WilU, 

'William  Head,  ennreyor  of  highways,  of  the  parish 
of  Swindon  aforesaid  (hereinafUr  called  the  plaintiff), 
made  an  application,  in  porsnanoe  of  tho  12  &  13 
Vict  c.  45,  s.  5,  and  11  &  12  Vict  c.  43,  s.  27,  to 
enforce  payment  by  H.  E.  Freeman,  of  Swindon  afore- 
said (hereinafter  called  the  appellant),  and  W.  Wool- 
ford,  of  Swindon  aforesaid,  of  the  sum  of  33t  7«., 
being  the  costs  of  an  appeid  by  the  said  appellant  to 
the  court  of  quarter  sessions  of  Wilts  against  a  high- 
way-rate made  for  the  parish  of  Swindon  aforesaid, 
on  which  appeal  the  rate  was  ooniinned,  as  in  the  cer- 
tificate hereinafter  mentioned.  In  pursuance  of  a 
summons  issued  on  the  information  and  complaint  of 
the  said  plaintiff,  requiring  the  attendance  of  the  said 
appellant  and  the  said  W.  Woolford,  the  said  ap- 
pellant, appeared  at  the  said  petty  sessions,  but  the 
Sftid  W.  Woolford  did  not  appear.  It  was  proved  that 
the  said .  appellant  and  W.  Woolford,  under  sect.  105 
of  5  &  6  Will.  4,  c.  50,  duly  gave  notice  of  appeal 
against  m  highwi^-mte  of  the  parish  of  Swindon,  and 
duly  entered  into  recognisances  with  sufficient  sureties, 
before  a  justice  of  the  peace,  pursuant  to  and  in  the 
form  required  by  the  above-mentioned  section  of  the 
said  statute  of  5  &  6  Will.  4,  c.  50,  to  pay  such  costs 
as  should  bo  awarded  by  the  justices  at  the  general  or 
quarter  sessions. 

That  the  said  appeal  was  duly  entered  at  the  general 
quarter  sessions  of  the  county  of  Wilts,  held  at  War- 
minster on  the  29th  June  1858,  and  was  on  the  appli- 
cation of  the  appellants  respited  to  the  then  next 
sessions  for  the  county  of  Wilts,  to  be  holden  at 
Marlborougli,  on  the  19th  Oct.  1858,  when  the  said 
appeal  was  hiaard  and  determined,  and  an  entrf  in  the 
minute-book  of  the  sessions,  of  which  the  following  is 
a  copy,  was  at  the  s»d  t esnona  made  by  the  clerk  of 
the  pcaoe,  and  which  entry  was  produced  to  us  at  the 
healing  of  the  said  information  by  J.  £.  .Tndd  on 
behalf  of  the  clerk  of  the  peace,  and  proved  to  have 
been  so  made  by  the  clerk  of  the  peace  as  aforesaid : — 
**  Towmend  and  Broton»^  B.  E»  Freemnn,  and  W. 
Woolford  (appellnnts)  v.  Kinneir, — ^The  highway  rate 
of  the  parish  of  Swindon,  9th  Jane  1858.  Costs 
agreed  to  be  taxed  out  of  conrt  Taxed  at  33/.  7«. 
19th  Oct  1858.  Rate  confirmed,  subject  to  the 
opinion  of  the  Court  of  Q.  B.  on  a  case  to  be  agreed 
upon." 

The  above  entry  was  vid  is  the  only  entry  in  the 
said  minute-book  made  as  to  the  judgment  of  the  court 
of  the  result  of  the  appeal  at  the  said  quarter  sessions, 
and  save  as  aforesaid  there  was  no  entry  of  judgment 
in  the  said  appeal. 

It  was  proved  that  no  application  was  made  to  the 
court  of  quarter  sessions,  or  anything  said  to  or  by  the 
court  on  the  subject  of  the  costs  of  the  said  appeal.  It 
was  proved,  that  on  the  14th  April  1859,  and  after  the 
B«d  sessions,  an  appointment  for  the  taxation  of  the  costs 
of  the  appeal  to  the  court  of  quarter  sessions  was  made 
by  tiie  said  clerk  of  the  peace,  and  that  the  appellants 
had  notice  of  snch  appointment,  but  did  not  attend, 
and  the  costs  were  then  taxed  at  33/.  7«.,  and  that 
afterwards  in  June  1859  the  Court  of  Q.  B.  heard  and 
determined  the  said  case,  when  the  said  order  of 
quarter  sessions,  confirming  the  said  rate,  was  confirmed 
by  the  said  Court  of  Q.  B.  It  also  appeared  that  -the 
payment  of  the  said  sum  of  33/1  7«.  had  been 
i|<liuuidsd  of   th»  appsUaiit)  and  W.  Woolfocd,  by 


the  plaintiff's  solicitor,  on  the  6th  Jan.  1860,  and 
that  they  had  not  paid  the  same.  It  was  proved  that 
an  order  or  rule  of  the  said  conrt  of  quarter  sessioiis 
was  made  at  the  general  quarter  sesabns  of 
the  peace  held  at  New  Sarum  on  the  4th  April  1849i,  a« 
follows :  '*  That  from  and  after  the  1st  Dea  next,  the 
costs  of  every  appeal  tried  shall  be  taxed  bj 
the  derk  of  the  peace  during  the  same  ses* 
sions,  and  be  pud  by  the  party  agamst  whom 
the  court  shall  decide  such  ^peal,  iinleas  the 
court  shall  then  make  any  order  to  the  OQBtraxy  ;** 
and  that  such  rule  or  order  was  in  force  and  had  not 
been  annulled  at  the  time  of  the  hearing  of  the  said 
appeal  A  certificate  of  the  derk  of  the  peace  was 
proved  and  received,  though  objected  to  by  the  appel- 
lants, which  certificate  had  been  applied  for  by  the 
plaintiff,  and  granted  by  the  derk  of  the  peace  nndrr 
the  1 1  H  12  Vict  o.  43,  s.  27,  and  was  as  follows: 
"  Office  of  the  derk  of  the  peace  for  the  county  of  Wilts. 
In  the  matter  of  an  appeal,  wherein  H.  E.  Freeman  and 
W.  Woolford  were  appellants  against  the  highway-rate  of 
the  parish  of  Swindou.  I  hereby  certify  that  at  aeomt 
of  general  quarter  sessbnsof  the  peace,  holden  at  Marl- 
borough, in  the  said  county  of  Wilts,  on  the  19th  Oct. 
1858,  an  appeal  by  the  said  H.  £.  Freeman  and  W.  Wool- 
ford against  the  highway-rate  for  the  pariah  of  Swindon, 
in  the  said  county  of  Wilts,  bearing  date  the  9th  Jane 
then  last,  came  on  to  be  tried,  and  was  then  heard  and 
determined.  And  the  said  court  of  general  quarter 
sessions  did  thereupon  confirm  the  said  highway^rate, 
subject  to  the  opinion  of  the  Court  of  Q.B.  upon  a  case 
stated.  And  I  do  certify  that  at  the  general  qnartcr 
sessions  of  the  peace,  held  at  Now  Sarum,  in  and  for 
the  said  county,  on  the  4th  April  1843,  it  was  ordered 
as  follows,  that  is  to  say,  that  from  and  after  the  lut . 
Dec  next  the  costs  of  every  appeal  tried  shall  be 
taxed  by  the  derk  of  the  peace  during  the  aame 
sessions,  and  be  paid  by  tiie  party  against  whom 
the  court  shall  dedde  sudi  appeal,  unless  the 
court  shall  then  make  any  order  to  the  oontraiyi 
and  that  such  last-mentioned  order  has  not  since  been 
altered  or  repealed,  and  is  now  in  full  force.  And  I 
also  certify  that,  upon  the  trial  of  the  above  appeal  of 
U.  £.  Freeman  and  W.  Woolford  against  the  higliway* 
rate  of  Swindon,  the  court  made  no  order  contrary  to 
the  said  order  of  the  4th  April  1 843 ;  and  that  the  reflec- 
tive solidtors  for  theappdlantaand  respondents  then  and 
there  agreed  that  the  costs  of  snchappealshouldbe  taaced 
by  the  clerk  of  the  peace  out  of  court  And  I  further 
certify  that  the  solicitors  of  the  said  appellants  having 
objected  to  attend  the  taxation  of  such  costs,  I  did,  on 
the  14th  April  1859,  attend  the  respondents*  solicitor, 
and  taxed  the  costs  of  the  respondents  at  the  sum  of 
33/.  7«.,  which  sum  I  oon»der  fair  and  reasonable  to 
be  paid  to  them  by  the  appellants  for  their  coeta  in  and 
about  the  said  appeaL  And  I  do  further  certify  that  the 
said  sum  for  costs  has  not,  nor  has  any  part  thereof, 
been  paid  to  me.  Dated  7  th  Fob.  186<X  Jouai 
SwATKE,  Clerk  of  tho  Peace.'* 

It  was  proved  that  after  the  taxation  of  the  said 
costs  the  clerk  of  the  peace  had  added  to  the  entry  of 
the  minute  of  judgment  of  the  conrt  of  quarter  sessions, 
on  the  he:)ring  of  the  appeal  above  set  fortli,  the  words 
"  Taxed  at  dd/.7«.,"  which  appeared  at  the  foot  of  snch 
minute.  Upon  this  evidence  the  said  plaintiff  W.  Read 
asked  for  a  distress-warrant  against  the  appellant  forthe 
said  costs,  when  it  was  objected  and  contended,  on 
behalf  of  the  appellant— first,  that  as  the  appellant 
had  duly  entered  into  such  recognisance  as  aforesaid, 
&c,  pursuant  to  5  &  6  Will.  4,  c  50,  and  sect.  105^ 
the  justices  had  no  jurisdiction  to  enforce  payment 
of  the  above-mentioned  costs  by  a  distress- wairmnt ; 
secondly,  that  no  order,  judgment,  or  determination  had 
been  made  or  come  to  by  the  court  of  quarter 
for  the  payment  of  the  coets  in  the  matter  of  the  < 
mentionad  appeal ;  thirdly,  that  the  jostiioes  bad.  B9 
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jorbdietioii,  under  the  circnmstanoes,  to  issue  a  die- 
tim-wsmnt  for  the  uid  costs ;  fourtbl/i  that  it  had 
D8t  been  proved  to  the  justices  that  a  Talid  or  sufficient 
Older  or  judgment  had  been  made  or  given  bj  the  court 
of  qnaitcr  sessions  for  the  payment  of  costs  in  the 
mstter  of  the  above-mentioned  appeal;  fifthlj,  that 
t)tf  certificate  signed  by  tho  clerk  of  the  pence  did  not 
certify  or  show  that  the  court  of  quarter  sessions  had 
ordered  the  appellants  to  pay  any  costs,  or  directed  to 
wkom  sudi  costs  should  be  paid ;  and  that  such  certi- 
iSeatewas  not  in  confomiitv  with  sect  27  of  11  &  12 
\Tct.  e.  43. 

Wbereupon  four  of  the  justices  adjudged  and  deter- 
suned  that  a  distress-warrant  should  issue  to  enforce 
pfynent  of  the  sum  of  83/.  7«.  and  SL  costs ;  and  the 
sppeOant  being  dissatisfied  with  such  determination  as 
aforessid,  as  being  erroneous  in  point  of  law,  hath, 
pannsnt  to  sect.  2  of  stat.  20  &  21  Vict.  c.  43, 
daly  spplied  to  the  justices  in  writing,  within  three 
diys  tfter  the  said  determination,  to  state  and  sign  a 
esse,  setting  forth  the  facts  and  grounds  of  such  detcr- 
umation,  for  the  opinion  of  the  Court  of  0.  P. ;  and 
the  fiieU  above  stated  are  accordingly  set  forth  and 
stated  in  such  case,  and  tho  opinion  of  the  court  was 
reipiested  whether,  upon  the  facts,  the  justices  were 
right  in  determming  that  such  distress-warrant  should 
be  issued. 

Bte»tiee  for  the  appellant. —Sect.  27  of  11  &  12 
Vict.  c.  43,  only  applies  to  cases  where  no  recogni- 
sances have  been  entered  into,  and  therefore  does  not 
apply  in  this  case ;  the  main  question  is,  whether  sect. 

5  of  12  &  13  Vict.  c.  45,  applies  where  they  hare  been 
entered  into.  In  this  case  no  order  of  payment  of 
coats  was  Duide  by  the  quarter  sessions ;  some  years 
siace  the  court  of  quarter  sessions  made  a  general 
order,  that  the  costs  of  every  appeal  should  be  taxed 
by  the  clerk  of  the  pence  during  the  same  sessions, 
uksB  the  court  should  make  any  order  to  the  con- 
tnuy;  assuming  that  they  have  the  power  to  make 
saeh  an  order,  they  must  indorse  every  order  in  the 
same  waj ;  but  here  they  hsve  made  an  order  without 
saying  anything  about  the  costs,  but  they  ought  to  have 
done  sow  Ko  order  whatever  was  made  by  the  quarter 
ansioas  that  the  appellant  should  pay,  but  after  the 
sesskNiB  are  over  an  entry  is  made  by  the  clerk  to  that 
efleet.  The  oosto  should  not  only  be  taxed  at  the  same 
seaatena,  but  also  adopted ;  this  is  the  rule  laid  down 
in  Bora's  Justice,  tit.  '*  Appeal,*' 175.  He  also  cited 
%.  V.  Juttiees  of  Mtrioneththirty  6  Q.  B  163 ;  Ex 
parte  lloUowtfy,  I  DowL  26 ;  and  as  to  the  order  of 
tests  bdng  a  judicial  act,  Heff.  v.  The  Recorder  of 
Cmkridffe,  27  L.  J.  160,  M.  C. 

Phipiom  for  the  respondent. — There  is  nothing  in  the 
first  objection  as  to  the  Act  not  applying  when  recog- 
niaaoces  are  entered  into.  Then,  as  to  order  for  pay- 
ment of  costs,  and  execution  issued  being  valid  under 
12  &  13  Vict.  c.  45,  s.  18,  see  Jieff,  v.  HunUey^  3  £1. 

6  BL  172.  Then  it  is  said  that  there  has  been  no 
order,  but  the  parties  agreed  as  to  the  taxing  of  costs ; 
sod  then  there  was  the  general  order  that,  unless  an 
order  was  made  to  the  contrary,  the  party  losing 
should  pay  the  costs.    Reg.  v.  Morthck  was  also  cited, 

7  Q.  B.  470.  [Eble,  C  J.  referred  to  Rej.  v.  Long^ 
1  Q.  B.  740.] 

Prentice  in  reply.  Cur.  adv.  wH, 

Nov.  23. — Erlk,  C.J.  now  delivered  judgment. — 
Some  of  the  objections  on  this  appeal  need  only  a  short 
aaswer.  The  12  &  13  Vict.  e.  45,  s.  5,  empowering 
the  aessions  to  give  costs  on  all  appeals  to  either  party, 
dbpoaes  of  the  two  questions  raised  by  Mr.  Prentice, 
whether  the  order  of  the  sessions  was  bad  under  the  1 1 
&  12  Vict.,  which  statute  does  not  extend  to  cases 
where  tliere  is,  as  here,  a  recognisance,  and  which  sta- 
tote  makes  provision  in  respect  of  paying  costs  by  the 
derk  of  the  peace.  So,  as  to  the  pmnt  that 
Uiwe    w    no    adjudication     jiving     coets  •  cse* 


orally  by  tlie  court,  the  answer  is,  it 
was  tacitly  expressed  by  a  standing  order  that  costs 
would  follow  the  event  unless  the  court  should  interfere, 
which  was  a  rule  of  practice  known  to  both  parties, 
and  it  was  a  rule  specifically  applied  to  this  ease  by  the 
ofl^cer  having  the  authority  of  the  court  making  the 
entry  ordering  costs,  with  the  knowledge  of  both  parties. 
As  to  the  remaining  objection,  the  costs  were  taxed  by 
the  clerk  of  the  peace  after  the  end  of  the  sessions. ' 
Although  the  taxation  ought  by  law  to  be  by  the  court, 
still  the  performance  of  that  duty  by  its  officer,  if  sub- 
sequently adopted  by  the  court,  has  been  often  recog- 
nised as  valid.  See  Ri-g.  v.  Mortlock,  7  Q.  B.  459, 
and  Sdwood  v.  Afounty  1  Q-  B.,  wheie  it  is  said  ar^le 
requiring  taxation  by  the  court  by  no  means  prevents 
the  court  from  directing  their  officer  to  tax  the  costs, 
and  adopting  his  taxation  as  their  own  act,  and  in- 
serting the  amount  in  the  order.  But  this  must  be 
done  by  the  court  before  the  end  of  the  sessions  ;  and 
a  difficulty  was  raised  in  this  ease  because  the  last- 
mentioned  rule  of  law  had  not  been  complied  with. 
The  difficulty,  however,  is  got  over  by  an  answer  to 
the  objection,  in  tlie  nature  of  a  personal  exception  to 
the  appellant,  because  in  effect  the  allowance  during 
the  sessions  was  brought  about  by  the  appellant  him- 
self consenting  to  delay,  and  therefore,  as  against  him, 
it  must  be  taken  to  have  been  properly  done.  It  was  oil 
his  representtition  of  consent  that  his  opponent  altered 
his  position  and  allowed  tho  delay.  There  are  autho- 
rities for  giving  effect  to  the  consent  of  the  party  in 
this  way.  In  Rex  v.  Long^  1  Q.  B.  746,  where  the 
costs  were  taxed  after  the  end  of  the  sessions  without 
consent,  I^rd  Denman  observes :  "  If  the  party  to  be  ' 
burdened  with  costs  consents,  the  judgment  may  per- 
haps be  given  nunc  pro  iunCj  though  tho  taxation  be 
out  of  court ;  otherwise  if  there  be  no  consent.*'  And 
in  Reg.v.  The  Shrewsbury  and  llereford  Railway  Com- 
pany^ 25  L.  T.  Rep.  65,  it  appeared  that  the  taxation 
had  been  after  the  end  of  the  sessions  by  consent,  and 
when  the  order  of  sessions  was  brought  up  for  execu- 
tion the  party  who  had  to  consent  moved  to  set  ande 
the  order  on  account  of  such  a  taxation  after  the  end 
of  the  session.  Lord  Campbell  refused  the  rule,  saying : 
^'  The  point  is  not  now  whether  the  sessions  had  juris- 
diction to  make  the  order,  but  whether  the  appellants 
are  not  precluded  by  their  own  act  from  taking  the 
objection  ;"  and  the  court  held  that  it  did.  This  case 
is  an  authority  for  us  to  adopt,  and  on  these  grounds 
we  are  of  opinion  that  thui  objection  fails,  and  that  the . 
appellant  cannot  take  advantage  by  bb  attorney  dis- 
puting that  which  he  had  consented  to  do.  We  think 
there  was  no  weight  in  the  objection  that  the  consent 
was  not  proved  by  legal  evidence ;  the  clerk  certified 
that  there  was  consent,  and  as  far  as  appears  on  the 
case,  the  justices  were  not  wrong  in  acting  on  it  as  an 
undisputed  claim.  Our  judgment  will  therefore  be  for ' 
the  respondent  with  costs. 

JudgmenU  for  ike  refpcndenL 
Attorneys — Towneendioi^  Ormond  for  the  appellant, 
and  H,  Kiimeir  for  tho  respondent. 

Tvstdcqff  Nov.  20. 

REGISTRATION  APPEAL. 

Brumpitt  (appellant)  v.  Buem3(£K  (rospoodent). 

County  vote — Notice  of  objection — Entry  of  obJec(or*s 
name  in  register  after  liit  printed — 6  Vict,  e.  18, 
t$.  34,  47  and  49. 

By  the  47ih  section  of  6  Vict.  c.   18,  the  derk  of  the 
peace  is  to  sign  and  deliver  the  books  containing  the  : 
lists  of  votersy  on  or  before  the  90th  Nov.f  to  the . 
sheriff  of  the  county  ;  atid  by  sect.  49  such  books,  so 
signed  and  given  into  the  custody  of  the  sherij,  are 
to  be  the  register  of  persons  entitled  to  vote. 

An  objector  gave  due  notice  of  objection  to  a  person 
who  claimed  to  have  his  name  retained  on  the  re- 

.  gister.    WbmtbedmnkQtmtQb^.imtaiiiedbtfoire 
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the  revUing  harrUiery  it  appeared^  on  Ummg  to  the 
hound  copy  oj  the  register  of  voters,  which  was  pro- 
dtteed  from  the  auiody  qfihe  shenf,  thai  a  sheet 
thereqf  had  been  pasted  into  the  botik  after  it  had 
been  bound,  upon  which  the  name  of  the  objector 
had  been  inserted,  numbered  5636  A,  between  names 
of  other  voters,  numbered  reipeotivefg  5638  and 
5639. 
On  or  about  the  29th  Dee,  various  copies  of  the  register 
were   sold  to  persons   applying  fbr  them,  w,hich 
copies  did  not  contain  the  name  of  the  objector.    The 
objector  having  called  the  attention  of  the  clerk  of 
the  peace  to  the  omission  of  his  name,  thfy  referred  to 
the  revise  of  last  genres  register,  and  found  that  the 
name  was  not  initialed  bg  the  revising  barrister  as 
intended  to  be  erased,  but  that  the  barrister  having 
evidently  run  his  pen  through  the  name  bg  mistake, 
had  passed  his  thuntb  over  the  wet  ink,  and  so  occa- 
sitmed  the  appearance  of  an  erasure,  which  had 
misled  the  derk  of  the  peace  in  making  out  the  liit. 
At  the  time  when  the  objector  called  attention  to 
the  eircumstanoe,  the  register,  though  bound  and 
readg  for  signature  and  deUverg,  had  not  been 
signed  bg  the  clerk  tf  the  peace  and  delivered  to 
the    sherij),    its    length,    and    certain    difficulties 
which  had  arisen  in  printing,  having  prevented  this 
being  done  bg  the  ^Oth  Nov.,  the  tintefoeed  bg  the 
statute.     The  derk  of  the  peace  therefore  determined 
that  the  name  of  the  objector  should  be  interlined  in 
print,  and  the  sheet  containing  such  itUerlineation 
eubetitutedfor  the  sheet  in  which  the  objector's  name 
had  been  omitted,  and  this  umu  done. 
The  revising  barrister  held  that  such  sale  of  oopies 
of  the  register  bg  the  clerk  of  the  peace  was  a 
publication  of  the  register,  and  an  adoption  bg  the 
said  derk  of  the  peace  qjfthe  signature  printed  at 
the  end  thenof;  that  he  had  no  power  ajlerwards  to 
insert  the  objector's  name,  or  make  ang  alteration 
in  the  register,  and  consequentlg  that  the  name  of 
the  objector  was  not  legally  on  the  register,  and  the 
name  of  the  person  objected  to  must  be  retained: 
Held,  that  the  decision  of  the  revising  barrister  was 
wrong,  and  must  be  reversed;  that  the  list  did  not 
become  a  register  until  it  had  been  signed  bg  the 
derk  of  the  peace  and  delivered  out  to  the  sheriff, 
and  down  to  that  time  it  was  in  the  power  of  the 
derk  of  the  peace,  and  his  bounden  duty,  to  make  that 
whichwas  to  be  the  list  correct : 
Held,  also,  theU  the  provision  oJ  the  Act,  requiring 
the  derk  of  the  peace  to  deliver  the  register  on  or 
he/hre  the  last  day  of  November  in  the  current  year 
to  the  dieriff,  was  directory  only,  and  the  failure  to 
do  so,  where  arising  from  unttvoidable  obstade*,  as 
in  the  present  case,  did  not  avoid  the  register. 
The  following   oasa  wu    Ktated  hj  the*  revising 
Iktnrister: — 

At  A  coort  held  by  me  (one  of  the  barrutcrs  ap> 
pointed  to  revise  the  list  of  voters  for  the  southern 
division  of  the  oonnty  of  Lancanter)  1860,  for  the  re- 
vision of  the  said  list,  William  Brumfitt  objected  to  the 
name  of  William  Birchall  being  retained  in  the  Ashton- 
in-Mackerfield  Ibt  of  voters  for  the  southern  division  of 
the  county  of  Lancaster. 
The  notice  of  objection  was  aa  follows  :— 

^  Notice  of  Objection. 
"To    Mr.     William    Birchall,     £dge-groen-kne, 
Ashton-in-Mackerfield. 

'*Take  notice,  that  I  object  to  your  name  being 

retained  in  the  Ashton-in-Madcerfield  list  of  voters  fur 

the  southern  division  of  the  oonnty  of  Lancaster. 

*"  Dated  this  18th  day  of  Ang.  in  the  year  1860. 

^*  (Signed)  William   Bkumpitt,  of  No.   108, 

Netherland-road    north,    in   the  township  of 

Everton  (late  of  No.   26,  Devonshire-place), 

in  the  township  of  Everton. 

.  4«  Qn  th«  regicter  of  vot«n  of  thepaiub  of  LivtrpooL'* 


On  turning  to  the  bound  copy  of  the  current 
gister  of  voters,  which  was  produced  from  the  custody 
of  the  sheriff,  it  appeared  that  the  sheet  nambered 
313  had  been  pasted  into  the  book  after  it  had  been 
bound,  and  upon  this  sheet  the  name  of  Wm.  Bmmfitt 
was  inserted  as  follows  : — 


USS  A.    Bnimflu^Wm. 


S(,  1>or<Hi^hir»> 


FrttttiM 

IIOUM. 


Mr. 
oUi«rat< 


lU. 


The  number  prefixed  to  the  name  preceding  Brum- 
fitt*8  was  5638* ;  to  the  name  succeeding,  5639. 

A  copy  of  the  sheet  numbered  313,   showing  the. 
interlineation  and  signed  by  me,  is  hereto  annexed. 

It  was  proved  tliat  on  the  12th  Dee,  1859  Mr. 
Burne,  of  Manchester,  applied  by  letter,  inclosing 
P.  0.  order  for  IL,  to  the  deputy  clerk  of  the  peace  fur 
the  county  of  Lancaster,  for  two  copies  of  the  regi^er 
of  voters  for  South  Lancashire,  and  that  they  replied 
promising  that  the  copies  should  be  sent  as  aoon  aa 
they  wei-e  ready. 

That  about  the  29th  Dec  1859,  the  deputy  clerks 
of  the  peace  sent  to  Mr.  Burne  two  oopies  of  the  re- 
gister, which  had  their  names  printed  on  the  last  sheets 
thereof  respectively  thus,  "  Birchall  and  Wilson,  de- 
puty clerks  of  the  peace."  That  neither  of  the  copies 
contained  the  name  of  William  Brumfitt,  the  objector^ 
on  the  313th  sheet.  That  similar  copies  of  the 
register  were  abw  sold  to  other  people,  and  smongBt 
the  rest  to  the  said  William  Brumfitt  himself. 

That  on  the  13th  Jan.  1860  the  deputy  clerks  of 
the  peace  wrote  as  follows  to  Mr.  Burne : — 

"Preston,  13th  Jan.  1B60. 

**Sir, — ^You  will  perceive  by  the  inclosed  sheets 
of  register,  that  there  has  been  an  eiror  in  tho 
printing,  the  name  of  William  Brumfitt  having  beea 
omitted. 

**  We  shall  therefore  be  obliged  by  your  rstunuDg  ns 
the  sheets  paged  313  in  the  copies  we  sent  yon  on  the 
29th  ult.,  and  substituting  the  inclosed  for  them.** 

That  the  attention  of  the  deputy  clerks  of  the 
peace  was  first  called  by  the  objector  himself  to  the 
omission  of  his  name  from  the  register  of  voters  so 
sold,  and  after  the  sale  thereof.  That  in  oonseqnence 
of  his  application  to  have  his  name  inserted,  thej 
looked  St  the  revise  of  laat  year's  register,  and  foimd 
that  the  mime  was  not  initialled  by  the  revising  bar- 
rister as  intended  to  be  erased,  but  that  the  banister 
having  evidently  run  his  pen  through  the  naqM  by 
mistake,  bad  immediately  passed  his  thumb  over  the 
wet  ink,  and  so  occasioned  an  appearance  of  erssore 
which  had  misled  them.  That  the  register,  although 
bound  and  ready  fur  signature  and  deliveiy,  had  not^ 
at  the  time  of  tliis  application  by  the  objector,  been 
signed  by  the  deputy  clerks  of  the  peace,  and  delivered 
to  the  sheriff  as  required  by  tlie  statute,  the  length  of 
the  register,  and  difficulties  whidi  had  arisen  in  the 
printing,  having  prevented  their  doing  so  before  the 
30Ui  Nov.,  the  time  fixed  by  statute.  That  they 
therefore  determined  that  the  name  of  the  said  William 
Brumfitt  should  be  interlined  in  print  as  it  now  ap- 
pears on  the  313th  sheet;  and  the  sheet  with  such 
mterlineation  was  substituted  for  the  original  sheet  in 
the  whole  of  the  registers,  and  in  the  Iwund  copy  of 
the  register,  which  was  by  them  signed  and  delivered. 
to  the  under-sheriff  after  such  substitution. 

It  was  contended  that  the  sale  by  the  deputy  clerks 
of  the  peace  of  epics  of  the  register  bearing  their 
signaturcf  although  printed  in  previous  to  their  sign 
manual,  was  an  adoption  by  them  of  such  signature, 
and  that  they  had  no  power  afterwards  to  make  any 
alteration  in  the  register,  which  wss  from  that  moment 
perfectly  formed ;  and  that  inasmuch  as  such  copies, 
when  sold,  did  not  contain  the  name  of  William  Bmm* 
fitt|  his  name  was  not  now  legally  upon  the  register  et 
voters  of  the  southern  divudoa  of  the  county  of  Lan 
ca8t»r.  .. 
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It  was  aligned  by  William  Brumfitt  that  I  had  no 
Jorisdiclios  iii  the  matter,  but  mast  receire  the  official 
register  as  dt- livered  to  me  by  the  deputy  derk  of  the 
pace,  he  being  the  peraon  appointed  by  the  statute  of 
Victoria  to  deliver  the  register  then  in  force  to  the 
rgriaing  barrister;  but,  if  not  the  register  legally  in 
te«e  for  the  time  being,  then  the  register  for  the  pre- 
nous  year  in  which  the  name  of  the  said  William 
Bramfitt  duly  mppeared,  most  bo  held  to  be  still  in  force. 
I  held  that  snch  sale  by  the  clerks  of  the  peace  of 
the  copies  of  the  register  to  Mr.  Bnme  and  others 
mmt  be  taken  as  the  publication  of  the  register,  and 
as  an  adoption  by  them  of  the  signature  printed  at  the 
eoJs  thereof  respectively,  and  that  they  had  no  power 
aftenrards  to  insert  any  name,  or  make  any  alteration 
in  tiie  register. 

I  tlierdfore  decided  that  the  name  of  the  objector  was 
not  legally  npon  the  register  of  voters  for  South  Lon- 
eiflhire,  and  declined  to  receive  the  notice  of  objection 
ffna  by  hun  against  the  vote  of  Mr.  Birchall,  whose 
BSBK  was  consequently  retained  on  the  list  of  voters 
for  the  township  of  Ashtoii. 

If  my  decision  was  right,  the  list  of  voters  is  to 
nnuin  as  Amended  hy  me  ;  and,  if  w^rong,  the  names 
of  the  said  William  Birchall  and  the  other  names  here- 
inafter mentioned  are  to  bo  removed  from  the  list  of 
voters. 

.iiid  as  the  validity  of  a  great  number  of  notices  of 
objection  by  the  appellant  affecting  tho  names  men- 
tioned in  the  schedule  depend  upon  the  same  pouit  of 
law,  and  each  of  which  were  appealed  against;  so 
Bramfitt  was  named  appellant  and  Bremncr  respondent 
on  behalf  of  himself  and  1500  other  persons. 
The  name  of  1 500  others  annexed  are  retained. 
WMjf  (with  him  AspinaU)  for  the  appellant— The 
deosion  of  the  revisiog  barrister  was  wrong,  and  the 
names  slionld  have  been  removed  from  the  register. 
By  6  Vict.  c.  18,  s.  34,  the  clerk  of  the  peace  at  the 
openmg  of  the  fint  court  for  the  county  shall  deliver 
to  the  barrister  all  the  lists  of  voters  for  the  then  cur- 
rut  year,  with  the  marginal  additions  as  aforesaid, 
and  Itrts  of  the  persons  objected  to  in  the  said  year, 
Rlating  to  said  county,  and  also  one  or  more  printed 
copies  of  the  register  of  voters  then  in  force  for  the  said 
coonty ;  and  the  overseers  of  every  parish  or  township 
shall  attend  the  court  to  be  holden  for  revising  the  lists 
relating  to  their  parish  or  township,  and  shall  deliver 
to  the  barrister  the  original  notices  of   claim    and 
notices  of  objection,  given  to  them  as  aforesaid,  and 
the  derk  of  the  peace  and  overseers  shall,  if  required, 
answer  upon  oath  all  such  questions  as  the  barrister 
nuqr  putto  tliem,  and  produce  all  documents,  papers  and 
writings  in  their  possession  touching  any  matter  herein 
nentioned.     Then  there  b  the  47th  section,  which  is 
oiatefial,  and  that  enacts  that  the  list  of  voters  for 
(adi  county,  signed,  &o.,  shall  be  forthwith  trans- 
mitted by  the  revising  barrister  to  the  clerk  of  the 
peace  of  the  same  county,  and  he  shall  keep  the  said 
fists  among  the  records  of   the    session,  and  shall 
fiffthwith  cause  the    said    lists    to   be    copied   and 
printed  in  a  book  or  books,  arranged  with  the  names 
in  each  parish  or  township  in  strict  alphabetical  order 
■eoording  to  the  surnames,  and  with  every  polling  dis- 
trict in  alphabetical  order,  and  with  every  parish  or 
township  within  Aich  polling  district  likewise  in  the 
Bsme  order,  and  shall  after  the  last  list  for  each  polling 
district  insert  a  list  in  like  alphabetical  order  of  all  per- 
tons  whose  names  shall  not  appear  in  any  of  the  said 
lists  for  such  polling  district,  but  who  shall  in  manner 
hsnmbeforo  mentioned  have  been  registered  by  the  re- 
visiog bsrrister  to  vote  at  the  polling  place  of  such  last- 
mentioned  district,  and  shall  in  the  said  book  prefix  to 
e^'ery  name  "  its  pro|>er  number,  beginning  the  numbers 
Arom  the  firat  name,  and  continuing  them  in  a  regular 
to  the  last  name ;  provided  always  that  a  number 


as  aforesaid  sliall  be  prefised  to  the  uume  of  every  per- 
[Mao.  CAII.J 


son  in  every  such  list  inserted  after  the  last  list  for  every 
polling  district  as  aforesaid ;  and  no  number,  but  an 
asteridt  only,  shall  be  prefixed  to  the  name  of  the  same 
person  in  the  list  of  the  parish  or  township  in  which  his 
name  originally  appeared ;  and  every  such  book  shall 
be  printeid  and  arranged  in  such  manner  and  form,  that 
the  list  of  voters  of  and  for  each  parish  and  township 
may  be  conveniently,  and  completely  cut  out  and  de- 
taolied  from  all  tho  other  lists  of  voters,  so  that  all  the 
lists  for  every  or  any  polling  place,  or  the  list  of  every  or 
any  single  parish  or  township,  may  be  ready  for  tho 
purpose  of  this  Act,  or  for  sale ;  and  the  said  clerk  of 
the  peace  shall  sign  and  deliver  the  said  book  or  books 
on  or  before  the  last  day  of  November  In  the  then 
current  year,  to  the  sheriff  of  tho  court,  to  be  by  him 
safely  kept,"  &c.  Now,  in  tho  present  case  the  clerk  of 
the  peace  complied  with  these  directions  of  the  statute, 
80  far  as  he  might,  but  as  the  completion  of  tho 
printed  list  was  a  physical  imposdbiUty  by  the  30th 
Nov.,  it  was  not  delivered  to  the  sheriff  until  on  or 
about  the  ISth  Jan.  The  49th  section  declares  that 
the  printed  book  or  books,  so  signed  by  the  derk  of  the 
peace  and  given  into  the  custody  of  tho  sheriff,  shall  bo 
the  register  of  persons  entitled  to  vote  at  any  election 
between  the  last  day  of  November  and  the  first  day  of 
December  in  the  following  year,  &c. ;  and  with  that 
section  must  be  read  the  27th  section,  which  enacts, 
*'  if  no  list  be  made  out  or  published,  the  former  list  is 
to  remain  in  force."  It  is  subroittod  that  words  in  the 
47th  section  as  to  the  delivery  of  the  register  book  to 
tho  sheriff  on  or  before  the  30th  Nov.  are  directory  only 
and  not  imperative.  If  this  were  not  so,  the  conse- 
quences  would  be  that  unforeseen  and  unavoidable 
delay  by  the  printers,  or  a  mistake  such  as  in  this  case 
where  Uie  finger  of  the  revising  barrister  blotted  the 
list,  would  deprive  persons  entitled  to  the  franchise  of 
theur  vote.  This  could  not  have  been  the  intention  of 
the  Legislature,  and  therefore  this  appeal  should  be 
allowed. 

A/onh  (Power  with  hun)  for  the  respondent. — 
Although  the  votes  of  no  less  than  1500  persons 
depend  upon  this  question,  irrespective  of  that,  so  im- 
portant a  question  as  this  has  not  been  before  the 
court  since  the  passing  of  the  Beform  Bill.  If  the 
court  looks  narrowly  at  the  47th  section,  it  will  bo 
seen  that  the  Legidature  have  given  to  the  derk  of  the 
peace  not  the  slightest  discretion ;  he  may  not  tamper 
with  or  alter  the  regbter  in  the  minutest  particular. 
If  the  court  should  hold  that  derks  of  the  peace  may 
make  omisdons  or  alterations  in  the  register,  they  wiU 
hand  over  the  constituendes  to  men  who  often  are  not 
only  attorneys,  but  parliamentary  agents,  and  generally 
active  political  partisans.  The  numbering  in  the 
present  case  b  not  perfect  and  consecutive  as  the  Act 
requires,  for  5638  A  b  interplaced  between  5638  and 
5639.  The  register,  it  b  contended,  b  a  regbter 
before  delivery  to  the  sheriff,  and  the  mere  act  of  audi 
delivery  has  nothing  to  do  with  its  validity.  When  the 
derk  of  the  peace  has  caused  the  regbter  to  be  printed 
he  has  made  a  regbter,  and  when  he  has  dgned  and 
pnblbhed  it  the  same  b  complete.  On  13th  Nov. 
appdlant  applied  for  a  regbter,  and  was  answered  that 
two  copies  should  be  sent  as  soon  as  ready,  and  such 
copies  were  eventually  sent:  (Ae  AUeUt  28  L.  J. 
256,  G.P.)  The  regbter  was  signed  about  13th  Jan., 
but  it  was  a  register  even  before  signature.  A  printed 
signature  is  as  good  as  a  dgn  iftanual.  Are  1500  voters 
to  bo  deprived  of  their  right  by  thb  acddent  ?  The 
clerk  of  the  peace  had  done  all  that  the  Act  reqmres, 
except  delivering  the  bodLS  to  the  sheriff,  and 
that  does  not  matter.  As  to  there  not  having ' 
been  time  enough  to  print  the  regbter  before  the  SOtli 
Nov.,  there  was  a  clear  month,  which  was  more  than 
enough.  If,  as  the  appellant  contends,  thb  dause  b 
directory  only,  and  not  imperative,  the  derk  of  tho 
peace,   if,  for  the  purposes  of  party,  he  were  deter- 
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miued  to  defeat  the  object  of  a  r.'gbter,  might  resolve 
to  keep  and  withhold  the  register,  taking  any  personal 
oonseqaenoes  that  might  arise,  his  object  being  to  pro- 
mote the  interests  of  his  party.  If  the  register  is  not 
a  register  till  delivered  to  the  sheriff,  then  in  this  case 
there  was  no  renter  till  the  ISth  Jan.,  whereas  there 
ought  to  have  been  one  on  the  Ist  Dec.,  so  that  the 
statute  would  not  be  complied  with.  If  the  court  enter- 
taina  any  doubt  on  the  questioni  it  should  be  given  in 
favour  of  the  franchise. 

Wdthy  in  reply. — ^The  persons  objected  to  could  not 
have  been  misled  by  the  state  of  things  here.  It  has 
been  contended  that  the  register  is  complete  before 
delivery  to  the  sheriff;  at  what  moment  does  its  com- 
pleteness date?  Is  it  when  the  clerk  has  copied  the 
last  name,  or  when  the  printer  has  struck  off  his  first 
proof?  It  is  contended  that  it  only  becomes  a  register 
when  signed  and  delivered  to  the  sheriff,  and  its  exist- 
ence and  validity  as  a  register  cannot  depend  upon  what 
has  here  been  contended  for  :  (^Davtet  v.  Hopkins, 
8  C.  B.,  N.S.,  176.) 

Erle,  O.J. — I  am  of  opinion  that  the  revising  bar- 
rister in  this  case  was  wrong,  and  that  tlie  signed  list 
delivered  to  the  sheriff  became  the  register  of  this 
county.    The  provisions  of  this  Act  are  made  for  the 
purpose  of  defining  with  certainty  who  shall  be  entitled 
to  vote,   and  to  preclude  inquiry  at  the  time  when 
the  franchise   is    to    be    exercised;     and     the    Act 
contains  a  series  of  provisions — somo  of  them  may 
be  essential,  some  of  them   may  be    directory  only ; 
and  whenever  the  question  may  arise,  it  may  be  ex- 
tremely material  for  the  tribunal  before  whom  it  i^ 
brought  to  consider  whether  the  requirements  of  the 
Act  of  Parliament  can  bo  dispensed  with.     But  it  is 
well  known  in  the  law  that  most  of  the  requirements  of 
the  Legislature  are  to  be  treated  as  directory  only.     I 
think  the  intention  of  the  Legislature  was  to  have  all 
the  duties  performed  by  the  parish  officers,  and  those 
duties  to  be  performed  by  the  derk  of  the  peace  at  the 
specified  times,  and  all  Uioae  series  of  acts  are  to  be 
performed  before  the  document  became  the  register  of 
the  county  ;  there  was  to  be,  if  I  may  so  say,  an  in- 
ternal finish  of  the  series  by  the  clerk  of  the  peace  put- 
ting his  signature  to  those  Usts  which  he  had  arranged 
alphabetically  and  procured  to  be  printed  and  num- 
bered, with  a  variety  of  duties  to  bo  perfonned ;  it  was 
to  have  an  internal  finish  on  the  part  of  the  clerk  of 
the  peace  by  his  putting  his  signature  to  it,  and  an 
external  finish  by  his  having  delivered  it  out  as  the 
register  so  completed  by  him,  and  delivered  out  to  the 
public  officer,  who  would  have  to  see  to  the  exercise  of 
the  franchise,  and,  as  I  consider,  what  was  to  be  relied 
on  by  him  at  the  time  when  the  election  should  take 
place.      I  think  that  where  the  party  intended  to  sign, 
and  intended  to  deliver  out — ^it  bong  found  that  all 
parties  acted  bond  Jide  in  this  instance — that  the  clerk 
of  the  peace  intended  to  reserve  to  himself  the  right  of 
signing  when  it  was  essential  to  sign,  and  the  right  to 
deliver  when  the  time  arrived  for  delivering.  All  those 
steps  are  essential  circumstances  to  make  a  list  become 
a  register ;  and  therefore,  till  the  time  when  those  two 
matters  of  completion  have  taken  place,  this  Ust  had 
not  become  the  register ;  and  down  to  that  time  it  was 
in  the  power  of  the  der^  of  the  peace — nay,  it  was  the 
bounden  duty  of  the  clerk  of  the  peace — ^to  make  that 
which  was  to  be  the  list  correct,  according  to  the 
correction    of   the  revising    barrister.        It   should 
be     noticed    that    some     of    the    ink   which    the 
revising    barrister   intended    to    use   for    the  pur- 
pose of   erasing    the   name    on   the  list  before  he 
came    to  the  navie  of  Mr.  Bmmfitt,    bad    become 
placed    over    the   name  of  Mr.  Brumfitt,    and    by 
mistake    Mr.    Brumfitt's    name,    not    at    the    time 
upon  the   regbter,  ought   to  have  been  kept  upon 
the  register  by  the  clerk  of  the  peace ;  and  till  tuat 
series  of  acts  had  arrived  at  their  complete  finish  the 


derk  of  the  peace  was  doing  his  duty  in  correcting  the 
error,  and  putting  in  the  name.  Now,  one  of  the  acts 
which  he  is  called  upon  to  do  is  to  put  correct 
numbers  on  every  name  in  a  numerical  series  in 
correcting  the  list  after  they  have  been  properly 
printed  in  this  way,  by  inserting  the  name  eitbc^ 
by  transposition  of  all  those  numbers,  or  correction,  as 
near  as  could  be  consistently  with  the  Act  of  Parlia- 
ment. I  think  he  did  his  duty  in  treating  the  numo- 
rioal  law  of  the  numbers  put  on  the  names  as  director/ 
only,  asd  that  the  statnto  was  substantially  complied 
with  in  putting  5638  A  after  5638,  nuuking  it  as 
inserted  in  that  place.  I  think  that  to  be  one  of 
the  requirements  properly  considered  by  him  to  be 
directory  only,  and  that  the  register  did  not  beoome 
void  because  before  the  name  of  Mr.  Bmmfitt  there 
was  one  of  the  component  numbers.  I  am  also 
of  the  same  opinion  in  icspect  to  the  delivering  copies  to 
the  sheriff  before  the  30th  Nov.  That  would  not 
avoid  the  register.  It  was  well  put  by  Mr.  Welsby, 
that  if  it  was  a  day  too  late,  if  that  was  essential,  the 
register  would  be  avoided.  But  I  do  not  think  that 
that  can  bo  maintained.  I  think  there  is  a  great  deal 
in  Mr.  Welsby's  argument  by  way  of  question,  if  the 
register  is  a  register  before  it  has  been  signed  ammo 
tignandi,  and  delivered  out  with  the  intention  of 
delivering  a  complete  register,  when  can  it  be  said  it 
has  become  a  complete  register  ?  At  the  time  it  is  in 
printer's  office,  soon  after  the  compoutor  has  set'  tlie 
name  up?  I  thmk  the  selling  of  the  copies  before 
it  was  complete  was  selling  that  whtch  the  par- 
ties believed  would  bo  a  complete  copy  of  the 
register,  although  from  intervening  eventa  it  was 
not  correct,  and  he  gave  notice  of  the  mistake 
made.  I  consider  that  the  revuing  barrister  was  wrong 
in  holding  that  this  had  not  beoome  the  register  which 
was  signed  by  the  derk  of  the  peace  and  delivered  to 
the  sheriff.  We  have  been  very  much  pressed  with  the 
consequences  of  the  result  of  this  decision.  We  am 
bonnd  to  regard  what  the  law  is  on  the  snbjeet, 
and  to  endeavour  as  far  as  possible  to  shut  out 
from  our  attention  the  consequences,  fmther  than,  if 
painful  results  follow,  the  matter  is  of  ooona  regarded 
with  the  greatest  anxiety ;  but  the  leading  aspect  of  the 
case  we  cannot  alter,  whether  one  person  ie  dt^ran* 
diised  or  a  greater  number.  The  rale  of  law  is  as  I 
have  endeavoured  to  express  it ;  and  in  my  opinion, 
therefore,  the  judgment  ought  to  be  for  the  appellant. 

Bylbs,  J. — I  am  of  the  same  opinion;  and  I  think 
that  a  great  deal  of  light  is  thrown  upon  tlus  case  by 
the  provisions  of  the  41st  section ;  because  that  pro- 
vides what  the  barrister  is  to  do,  and  is  particularly  to 
be  attended  to,  because  it  is  quite  dear  what  is  meant 
by  the  word  "  signed  **  in  that  section,  which  is  after- 
wards adopted,  by  reference,  in  the  section  in  question : 
"  The  barrister  shall  in  open  court  write  his  initials 
against  the  name  respectively  expunged  or  inserted,  and 
against  any  part  of  the  Usts  in  which  any  mirtake 
shall  be  corrected  or  any  omission  supplied,  or  cny  in- 
sertion made  by  him,  and  shall  sign  his  name  to  every 
page  in  the  lists  so  settled."  Now,  he  b  to  sign  his 
name  in  open  conrt.  It  is  perfectly  dear,  there- 
fore, that  he  is  to  sign  his  name  after  having  writ- 
ten his  initials,  and  the  signature  and  the  word 
"  signed  "  are  meant  signed  in  the  pdpular  sense  ;  be 
shall  write  his  name.  In  this  case  he,  by  mistake,  be- 
gan to  obliterate  the  name  in  question,  but  put  no 
iniUals,  blotted  the  ink  over  it,  and  hence  the  mistake 
arose ;  and  tliat  name  was  omitted  from  certain  printed 
documents— I  will  not  call  them  copies,  because 
they  were  not  copies  of  the  list,  and  they  were 
not  copies  of  the  register— certain  printed  docu- 
ments which  were  on  the  29th  Dec.  sent  by  post.  Now, 
then,  after  this  mistake  had  been  discovered — and 
(though  it  was  not  apparent  in  this  case)  it  must  have 
been  before  the  13th  Jan.— the  derk  of  the  peace  does 
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irbnt  bj  Uw  be  ia  bound  to  do,  be  writes  bis  name  at 
the  bottom  of  tbe  roister  and  delivers  tbe  register  to 
tbe  aberiff.     Tbat  is  a  complete  register,  at  all  events ; 
and  then  a  copy  of  tbat  complete  register  is  fonvarded 
to  tbo  person  wbo  bad  formerly  a  docimient  wbicb 
purportwl  to  be  a  copy  of  tbe  register,  but  wbicb  was 
not    Now  tben^    the   question  is  (1  have  hitherto 
aasomed  that  the  list  was  the  register),  what  was  the 
register?    Now  tbe  statute,  in  sect.  49,  says  that  tbe 
said  printed  books  so  signed  as  aforesaid  by  the  derk  of 
the  peace  or  town-clerk  respectively,  and  given  in  to 
the  costody  of  tbe  sheriff,  shall  bo  the  register  of  tbe 
persons  entitled  to  vote ;  and  that  ought  to  be  done, 
DO  doubt,  on  or  before  tbe  last  day  of  November; 
but  here  it  was  not  done  till  afterwards.    Now  the  first 
4)niBtion  is  what  is  meant  by  the  words  **  so  signed  ?  ** 
'JIk  word  **  signed  "  occurs  again  at  the  end  of  tlw47th 
section,  and  with  reference  to  the  same  signature ;  "  the 
s<dd  clerk  of  the  peace  shall  sign  and  deliver  the  said 
book  or  books  before  the  last  day  of  November.**    It 
occurs  again  at  tbe  banning  of  the  same  section,  "  on 
tbe  said  list  of  roters  for  each  county  signed  as  afore- 
ssid ;  '*  that  is,  by  tbe  barrister.    It  is  dear,  tlMrefore, 
having  reference  to  the  4l8t  section,  and  comparing  it 
with  the  o(»nmencement  of  the  47tb,  that  the  word 
** signed**  is  used  in  tbe  beginning  of  this  very  sectbn, 
the  47tb,  in  the  ordinary  sense,  signed  with  bis  own 
bond.    I  should  further  observe,  tbat  construction  is 
fortified  by  the  fact  that  in  the  49th  section  the  word 
''signed"  is  used  in  contradistinction  to  the  word 
**  print)**  because  it  is  **  tbe  said  printed  book  or  books 
so  signed  as  aforesaid.'*     It  seems  to  me,  though  it  is 
Dot  necessary  for  the  decision  of  this  question,  it  must 
be  admitted  that  the  Act  of  Parliament  intended  tliat 
the  derk  of  the  peace  should  do  an  act  which  would 
esU  his  personal  attention  to  the  correctness  of  the 
document  he  was  about  to  sign,  and  tbat  he  should 
rign  it  according  to  the  ordinary  meaning  of  the  word 
''sign.**    But,  however  tbat  may  be,  there  is  no  re- 
gister until  it  is  signed  in  some  sense  or  other,  and 
dehvored  to  the  sheriff.    Tbe  first  document  wbicb 
WBs  signed  and  delivered  to  the  sheriff  was  a  doeu- 
Dicnt  which  was  signed  and  delivered  to  tbe  sheriff 
about  tbe  10th  or  the  11th  Jan.,  and  it  seems  to  be 
the  register.    With  respect  to  what  has  been  said 
sbout  these  requisitions    of  the   Act  of  Parliament 
being  "directory,**    that   perhaps   is  hardly  a  pro- 
per expression  to    be  used;    they   are    more  than 
directory  —  they  are  imperative ;    and    if  the  duty 
they  describe  is  so  obligatory,  if  a  man  wilfully  neglect 
it,  then  undoubtedly  be  is  indictable ;  and  it  ia  not 
dear  that  he  should  not  be  criminally  responsible  if  he 
ibodd  be  guilty  of  gross  negligence ;  at  all  events, 
th^  are  imperative.    It  is  one  thing  to  say  that  a  duty 
is  imperative  and  obligatory,  to  be  dealt  with  under  the 
penalty  of  indictment ;  it  is  another  tiling  to  say  the 
obeervance  of  and  a  strict  and  literal  compliance  with 
it,  is  a  condition  precedent  to  the  validity  of  a  docu- 
ment.   I  should  only  repeat  what  has  been  referred  to 
by  Xr.  Wdsby  and  tbe  Lord  Chief  Justice,  if  I  were  to 
diUte  upon  the  monstrous  consequences  which  would 
follow  if  all  these  minute  directions  were  to  be  held 
miditions  precedent  to  tbe  validity  of  documents.    In 
diort,  allowing  tbe  whole  weight  to  Mr.  Monk*s  objec- 
tioD,  that  there  is  an  inconvenience  in  this,  that  some 
poiODs  bave  been  misled,  there  is  a  choice  of  inoonve- 
Bienoes ;  there  is  a  much  greater  inconvenience  on  the 
other  side,  because  it  would  be  treated  as  the  true  re- 
gister, and  tbe  real  register  gives  no  copy  of  the  list. 
1  oust  say  that  I  entertain  no  doubt  that  the  decision 
of  the  revising  barrister  sliould  be  reversed. 

Kbatuco,  J.— I  am  also  clearly  of  opinion  that  the 
rjriaing  barrister  was  in  error  in  his  deci:fion  upon  this 
exasion.  It  is  admitted,  on  all  bonds,  that  tho  name 
of  tbe  objector  was  induded  in  tho  list  signed  by  the 
lerising  banister;  that  list  b  this  copied  by  the  derk 


of  the  peace,  or  those  whom  be  employed,  and  one  or 
two  of  those  which  may  be  termed  new  copies  is  sold. 
After  that  sale  tho  clerk  of  tbe  peace  discovers  the  mia- 
takc,  and  I  am  clearly  of  opinion  that  if,  having  dis> 
covered  the  mistake,  he  had  delivered  to  the  sheriff  a 
copy  of  the  register  without  tliat  mistake  bemg  corrected, 
he  would  have  failed  in  his  duty.  I  am  of  opinion  that, 
so  far  from  having  failed  in  his  duty  in  correcting  the 
mistake,  he  was  bound  to  correct  it  Now  I  enUrely 
agree  with  the  observations  that  have  been  made  by  my 
I/>rd  and  my  brother  Byleswithreferenceto  the  construc- 
tion of  the  47th  and  49th  sections,  and  I  think  that  there 
would  bo  indeed  great  confusion  if  we  were  not  to 
abide  by  the  terms  of  secL  49,  and  to  hold  that  the 
list  signed  by  the  clerk  of  the  peace,  with  the  intention 
of  signing,  and  delivered  by  him  to  the  sheriff,  would 
be  a  register.  Now,  Mr.  Monk  has  argued  very  forci- 
bly, and  pointed  our  attention  to  the  serious  results 
that  might  occur  from  the  clerk  of  the  peace  tamper- 
ing with  the  register.  In  the  first  place  this  case 
finds  that  all  the  proceedings  were  bond  fide.  But  I 
do  really  think  that  ihe  observation  of  Mr.  Monk  would 
be  equally  applicable  to  the  state  of  things  ho  con- 
tended ought  to  have  existed  here;  because,  if  the  sale 
of  one  copy  of  the  register  is  to  preclude  the  clerk 
of  the  peace  from  correcting  the  register  according  to 
the  list  signed  by  the  barrister,  it  seems  to  me  to  open 
the  door  quite  as  wide  to  tampering  with  the  list  by 
the  clerk  of  the  peace  and  the  regbter,  and  doing  that 
which  I  conceive  to  be  his  duty  to  do  ui  correcting  a 
mistake  in  the  list  signed  by  the  o£5cer.  It  appears  to 
me,  therefore,  that  the  revising  barrister  was  clearly 
in  error,  and  his  dedsion  should  be  reversed  and 
judgment  given  for  the  appellant. 

Judgment  for  appdlatU, 


V.  C.  WOOD'S  cotntT. 

Reported  by  W.  H.  Bekxet,  Esq.,  Darrlster-at-Law. 

Wednesday,  June  27. 
Ife  The  North  Wing  field  CHARtrr. 
Charity — Scfieme — Repairt  qfold  and  new  churc/t, 
A  trust  had  been  created  in  1705  Jbr  the  ben^  of  the 

parish  church  of  A . 
The  parish  ofA.j  by  an  Order  in  Council  in  \S52fhad 
been  divided  into  two  ecclesiastical  districts.     It  vaa 
alleged  thcU  the  chancel  had  been  rehired  by  the 
rector,  and  not  out  of  the  trust-funds, 
Semble,  that  ihe  trust-funds  ought  not  to  contrUntte  to 

the  repair  of  the  chanceL 
It  was  sought  to  apportion  the  amount  of  the  trust' 
funds  for  the  bm^  of  each  of  the  two  district 
churches,  rateably 
Held,  that  as  the  primary  object  of  the  charitable  gift 
was  tJie  old  c/turch,  the  trustees  could  not  be  com- 
pelled to  mcUre  any  apportionment.  But  that,  if  any 
surplus  remained  cfler  paying  for  the  rqKtirs  of  the 
old  church,  it  might  be  applied  to  the  repair  of  the 
new  church. 

This  was  a  summons  adjourned  from  chambers  into 
court,  for  tbe  purpose  of  considering  a  scheme  proposed 
for  the  administration  of  a  charity  founded  by  Thomas 
Brailsford  in  1705.  By  deed-poll  of  that  year, 
Brailsford  conveyed  certain  lands  to  the  rector  and 
four  trustees  for  the  use  and  benefit  of  the  parish 
church  of  North  Wingfield,  in  the  county  of  Derby. 
It  appeared  that  the  parish  of  North  Wingfidd  was,  by 
Order  in  Coundl  in  1852,  divided  into  two  ecclesiastical 
districts;  and  in  the  new  district  of  Clay-cross  a 
church  had  been  built.  The  questions  arising  upon 
the  present  application  were — first,  whether  the  rector, 
who  was  one  of  the  trustees  of  the  diarity,  was  entitled 
to  be  repaid  out  of  tho  trust- funds  tlie  amount  ex- 
pended by  him  upon  repairing  the  chancel  of  North 
Wingfield  church;  secondly,  whether  any  apportion- 
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ment  of  the  funds  coa'.i  be  made  so  as  to  include  the 
new  chorch  and  the  inliabitants  of  the  new  district  in 
the  benefit  of  the  trust.  Some  question  was  raised  as 
to  the  terms  of  the  original  gift,  a  document  pur- 
porting to  be  a  tranBL'.tton  of  the  deed-poll  of  1705, 
and  apparently  made  in  1773,  containing  the  words 
'*  to  the  use  of  the  prrish  of  North  Win^eld,**  omit* 
ting  the  words  "  or  prjish  church,"  which  were  con- 
tained, however,  in  a  (^.eed  of  1741,  reciting  the  original 
deed. 

Chtqmum  Barber^  Fueher  and  BerkeUjfj  for  the 
Yarious  parties  interoBted. 

Wickent  for  the  Attorney-General. 

The  Vics-Chavobllor  said  that  it  was  desirable 
that  fnrther  evidence  should  be  furnished  as  to  the  re- 
pair of  the  chancel,  &c.  It  would  be  a  very  strong 
drcumstance  against  t^e  rector's  case  if,  while  standing 
by  as  a  trustee,  the  ebancel  hnd  never  been  repaired  out 
of  the  trust-funds,  bof.  always  at  his  expense.  He  must 
take  the  words  parish,  or  parish  church,  contained  in 
the  deed  of  1741,  as  >3ing  the  most  correct  version  of 
the  original  gift,  and  tiat  the  parish  church  was  the 
primary  object  of  the  charity.  He  could  not  say  that 
It  was  not  for  the  benefit  of  the  parish  that  the  chancel 
should  be  repaired  out  of  the  trust-funds,  to  the  relief  of 
the  rector,  for  the  means  of  the  rector  and  hb  adequate 
sustentation  were  of  very  great  importance  in  the  parish, 
especially  to  the  poor.  But  as  to  allowing  the  money 
expended  in  the  repai'i  of  the  chancel,  it  was  a  matter 
which  must  depend  rn  what  had  been  the  cnstom 
heretofore,  the  burder  of  nhowing  that  the  chancel  had 
been  repaired  out  of  Che  funds  being  thrown  upon  the 
rector.  If  he  failed  \r  show  it,  then  the  scheme  would, 
in  this  respect,  stand  *-.naltered.  With  respect  to  the  ap- 
portioning the  fund  be '.ween  the  old  and  the  new  dbtrict, 
the  trustees  could  not  be  compelled  to  make  an  appor- 
tionment. The  primary  object  of  the  trust  was  the  benefit 
of  the  parish  church.  The  inhabitants  of  the  new  district 
were  bound  to  contribiite  to  the  repair  of  the  old  church, 
and  to  this  extent  thej  participated  in  the  benefit  of  the 
trust,  for  they  were  not  only  (hereby  relieved  from  the 
burden  of  the  rate,  bu^  also,  which  was  perhaps  as  im- 
portant, from  the  attendant  agitation.  It  did  not  ap- 
pear at  present  that  t^:erc  was  any  surplus,  but  if  there 
should  be  any  surpluf>  after  repairing  the  old  church,  it 
would  be  desirable  to  rpply  it  to  the  repair  of  the  new 
<^urch,  and  to  this  ejctent  also  the  scheme  might  be 
varied. 


COUBT  OF  aXTBEK'S  BENCH. 

Reported  by  Joan  Thokpson,  T.  W.  SADm>Ba%  and  G.J-  B. 
Hstnucr,  Eaqra,  Barrlsters-at-L«w. 


7%tfr«(/ay,  Nov.  15. 

Beo.  f^.  Justices  of  Somebsbi'suire. 

Dtghioaif-^Nanrepair^Justices — Order  to    indict — 

5  <f  6  H^V/.  4,  c.  50,  M.  94,  95. 
To  give  justices  jurisdiction  to  make  an  order /or  the 
repair  of  a  highway,  or  to  iwlict  the  parish  where 
the  liabiiitsf  to  repair  is  denied,  tteo  facts  must  exist 
— the  road  m  quertion  must  be  a  highway,  and  it 
rnmst  be  out  ojr  rrpair.  Where  the  tiabUilg  of  a 
parish  to  rqtair  a  road  has  been  denied,  and  an  tn- 
dictment  pnf erred  under  sects,  94,  95  ^  the  High- 
wag  Act,  and  a  verdict  qfnat  guilty  found  in  favour 
of  the  parish,  the  justices  are  not  bound  to  direct  a 
second  indictment  en  afresh  information  bejore  them 
under  sects.  94  (f  C<5. 

Kinglahe,  Seijt.  ir.3ved  for  a  rule  calling  on  certain 
justices  of  Somersetshire  to  show  cause  why  they  should 
not  make  an  order  for  an  indictment  to  be  preferred 
against  the  inhabita-!ts  of  East  Coker  for  the  non- 
repair of  a  highway.  It  appeared  that  an  information 
had  been  laid  by  Jolm  Bennett,  pursuant  to  sect.  94 
of  the  Highway  Act,  ft  &  6  WiU.  4,  c.  50,  an«l  that 


the  surveyor  of  the  parish  attended  the  hearing  and 
denied  the  liability  of  the  parish  to  repair  the  roiul  in 
question.  It  also  appeared  that  the  justices  on  a  ptwions 
occasion  had  directed  an  indictment  to  bo  preferred  under 
sect.  95  against  East  Coker  for  the  nonrepair  of  the  wsm» 
road ;  and  that  at  the  trial  one  question  nused  was, 
whether  the  road  was  a  highway,  and  that  the  jury  found 
a  general  verdict  in  favour  of  the  parish.  The  justices 
on  the  present  occasion  refused  to  direct  another  indict- 
ment to  be  preferred.  It  was  now  contended  that  it 
was  compulsory  on  the  justices  to  direct  an  indSctmcnt 
to  be  preferred  {Reg  v.  Amould,  8  El.  &  B.  550); 
that  if  the  verdict  for  the  parish  was  an  answer  to  th« 
indictment,  it  might  be  given  in  evidence  upon  the  trial 
of  the  new  indictment ;  that  the  statutory  alteration  In 
sects.  94  and  95  of  the  Highway  Act  was  in  snbstiUi- 
tion  of  the  old  mode  of  presentment  of  a  highway  when 
out  of  repair,  which  mi^t  have  been  resorted  to  mnny 
times  over.  [BrjkCKBURH,  J.  referred  to  note  in  Beg. 
V.  Heanor,  6  Q.  B.  748,  where  it  appeared  that  aect.  95 
only  applies  where  the  existence  of  the  hif^waj  is 
admitted.] 

CocKBURN,  OJ. — It  IS  discretionary  with  theocmrt 
to  grant  this  rule,  and  in  the  exercise  of  our  discretion 
we  do  not  think  proper  to  do  so.  Our  refusal  to  grant 
a  rule  does  not  oxdnde  the  applicant  from  resorting  to 
the  common  law  remedy  by  indictment.  The  jnry 
having  negatived  the  fact  of  the  liability  of  this  pnriah 
to  repair  the  road  by  their  verdict,  there  ought  not  to 
be  a  rule  granted.  The  utatnte  only  intended  an  order 
of  justices  to  be  made  where  the  liability  of  tfao  par* 
ticnlar  parish  to  repair  came  into  issue,  not  where  a 
jury  had  already  determined  that  question.  If  that 
were  not  so,  a  parish  might  be  perpetually  harassed  by 
fresh  indictments  on  the  same  ground. 

Hill,  J. — Sects.  94  and  95  only  apply  to  cases  of 
admitted  highways.  To  give  the  justices  jurisdiction 
under  thoso  sections,  there  must  be,  first,  a  highway; 
and,  secondly,  it  must  be  out  of  repair.  The  justices 
are  to  determine  the  facts,  by  sending  a  competent  per- 
son to  view  the  same  and  report  thereon,  or  inspect  it 
themselves.  Having  sntisfletl  themselves  of  the  facts, 
then,  if  the  liability  to  repair  is  not  disputed,  they  may 
order  the  surveyor  to  repair,  but  if  it  is  disputed  they 
are  to  order  an  indictment  to  be  preferred,  fiat  unless 
these  two  fuots  exist  they  have  no  jurisdiction  to  order 
an  indictment  to  be  preferred. 

Blackbubic,  J. — ^The  words  of  the  statute  do  not 
say  that  when  any  person  chooses  to  assert  tliat  «  road 
is  a  highway,  the  justices  are  obliged  to  make  the  order 
in  question,  but  only  when  there  is  a  highway,  and  it  is 
out  of  repair,  they  shall  make  an  order  as  directed. 

___^  Rule  refused. 

Saturdag,  Nov.  17. 
Ex  parte  William  Thompson. 
Habeas  corpus —  Warrant  of  commitment — OmUting  to 
state  whether  imprisonment  to  be  with  or  witkout 
hard  labour. 
Where  by  a  statute  giving  justices  a  power  to  com- 
mit  summarUg   ihty   are    empowered   to    commit 
the  offender  to  prison  for  a  certain  period,  with  or 
widiout  hard  labour,  and  in  their  warrant  of  com' 
mitment  nothing  is  said  about  hard  labour,  it  is  to 
be  taken  that  they  did  not  meem  to  give  hard  tabour, 
and  the  warrant  is  not  objectionable  for  omitting  to 
state  whether  the  imprisonment  is  to   be  witk  or 
without  hard  labour. 
Upon  stqtporting  a  rule,  counsel  wiU  not  be  permuted 
to  argue  any  points  decided  uponmovingfor  the  ruk 
nisi. 

This  was  a  rule  for  a  habeas  corpus,  to  bring  up 
William  lliompson,  now  a  prisoner  in  Preston  gam, 
Lancashire,  npon  a  summary  conviction  for  an  aggra- 
vated assault  upon  a  female,  under  the  16  &  17   VicL 
|c.  80,  8.  1.      The  only  ground  nponwbidi  the  rale 
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■m  was  granted  was  that  fche  warrant  did  not  stato 
vbetfaer  or  not  the  prisoner  was  to  have  hard  labour : 
(bm  E»paHe  William  Thompaon^  3  L.  T.  Rep.  N.S.  294.) 
By  the  above  statute  it  is  enacted,  *'  When  any  person 
ibftU  be  charged  before  two  jostioes  of  the  peace  .  .  . 
irith  an  assault  upon  anj  female  whatever  .... 
other  upon  the  compUunt  of  the  party  aggrieved  or  other- 
vise,  it  shall  be  lawful  for  the  said  justices  ....  if 
the  assault  is  of  such  an  aggravated  nature  that  it  can- 
not in  their  or  his  opinion  be  sufficiently  punished 
noder  the  providons  of  the  statute  0  Geo.  4,  o.  31,  to 
proceed  to  hear  and  determine  in  a  summary  way,  and 
if  they  ahall  find  the  same  to  be  proved,  to  convict  the 
peiBon  accused ;  and  every  offender  so  convicted  shall 
be  imprisoned  in  the  common  gaol  or  house  of  oorrec- 
tioR,  with  or  without  hard  labour,  for  a  period  not 
eKeeeding  six  calendar  months,"  &c. 

Kof  now  showed  cause,  and  contended  that  the  war- 
isnt  was  perlectly  good,  for,  as  it  said  nothing  about 
bard  labour,  no  hard  labour  could  be  imposed,  and  that 
if  hard  Ubour  were  not  intended  to  be  given,  it  was  not 
neeeesary  to  negative  it  in  the  warrant.  He  also 
icfemd  to  the  11  &  13  Vict,  c  43,  the  form  in 
schedule  I  3,  which  is  applicable  to  a  oonviction  when 
the  pnnishmtiit  is  to  be  imprisonment,  having  the 
voids  "and  there  to  be  kept  to  hard  labour"  in 
brackets,  to  be  inserted  only  where  hard  labour  forms  a 
put  of  the  judgment. 

(hemtd^  Q.G.  (  Wheder  with  him)  was  called  upon, 
sod  be  argued  that  the  warrant  was  bad  for  uncer- 
tsmty  in  not  stating  whether  the  defendant  was  to  be 
inprisoncd  with  hanl  lal<our  or  not.  [Hili^  J. — By 
nying  nothing  about  hard  labour,  the  justices  have  ad- 
jadieated  that  he  is  not  to  have  hard  labour.]  The 
^ler  looks  to  his  warrant,  and  he  does  not  know  what 
to  do.  [CocKBURN,  C.J.— By  the  forms  in  Jervis's 
Act,  where  there  is  to  be  hard  labour,  it  must  be  stated. 
The  justices  hare  omitted  to  say  anything  about  hard 
labour,  and  therefore  it  must  be  tuken  that  they  did  not 
intend  to  give  it.]  Then  there  are  other  objections 
which  I  am  entitled  to  take,  as  the  present  ntic  is 
geaeral.  [Hit.t^  J. — No ;  by  the  rules  of  practice  no 
argument  can  be  heard  upon  any  point  decided  upon 
noring  for  the  mlc] 

By  the  Court,  Rule  diackargedwiih  costs, 

GoLLUXFTOx  (appellants)  v.  Brioiithklustov  (re- 
spondents), ex  parte  John  Howse. 

Ps^r-hw — Expenses  of  maintenance  of  a  paupeir — 
When  wA  rtmowMs — When  pajpnent  to  be  et^ 
JoreeOm 

Tie  expenses  of  moiniaimng  a  pauper  ajter  the  time 
limited  for  giving  notice  of  appeal  cannot  be  re- 
covered from  the  parish  oj  settlemenly  unless  ai  the 
time  of  making  the  order  qf  removal  it  is  duly  sus- 
pended, 

l^hercy  ihertfore^  an  order  of  removal  toas  made^  and 
at  tie  expiration  of  the  time  for  appealing  {no 
notict  having  been  given)  the  pauper  was  retained 
m.  the  relieving  pariah  in  consequence  of  her 
then  pregnancy^  and  after  delivery  she  was  re- 
moved,  and  the  expenses  of  her  maintenanee  de- 


Held,  that  these  expenses  could  not  be  recovered : 
I/eld,also,  that  sect,  11  of  the  \ I  if  12  VicL  c.  43, 
Of^ilMff  to  an  order  of  justices  made  for  the  pay- 
ment  of  such  expenses,  and  that  an  application  for 
then^  must  be  made  within  six  calendar  months  of 
the  time  when  demanded. 

Than  was  a  case  stated  by  justices  under  the  20  & 
21  Vict,  c  43.    It  stated  as  follows  :— 

At  a  petty  sessions  of  her  Majesty *s  justices  of  the 
peace  for  the  borongh  of  Brighton,  in  the  county  of 
Susses,  held  at  the  town-hall,  Brighton,  in  and  for  the 
said  borough,  on  the  liith  Dec  1859,  before  us, 
Wiiliun  Alger,  Esq.,  Arthur  Biggs,  Esq.,  and  William 


Mellet  Hollis,  Esq.,  an  information  was,  on  the  5th 
Dec  1859,  laid  before  the  undersigned,  Arthur  Bigge, 
by  Samuel  Thorncroft,  assistant  overseer  of  the 
poor  of  the  parish  of  Brighthelm^ton,  in  the  borough 
aforesaid,  charging  that  the  churchwardens  and  over- 
seers of  the  poor  of  the  parbh  of  Collampton,  in  tho 
county  of  Devon,  and  Henry  Hill,  assistant  overseer 
of  tho  poor  of  the  same  parish,  being  the  parish  to 
which  one  Elisabeth  Hill  and  her  illegitimate  diild 
James  Hill,  poor  persons,  had  been  adjudged  to  belong, 
had  refused,  and  still  did  refuse,  to  pay  to  the  direc- 
tors and  guanlians  and  the  assistant  overseer  of  the 
poor  of  the  parisli  of  Brighthelmston  aforesaid,  the 
sum  of  ten  pounds,  twelve  shillings  and  threepence, 
being  the  cost  and  expenses  of  the  relief  and  main- 
tenance of  such  poor  persons,  under  an  order  of 
two  justices  of  the  peace  for  the  county  of  Sussex, 
dated  the  6th  Oct.  1853,  for  the  removal- of  the  said 
Elisabeth  Hill  and  her  said  child  from  the  said  parish 
of  Brighthelmston  to  the  said  parish  of  CoUumpton, 
from  the  time  of  notice  of  such  order  and  of  the  said  poor 
persons  having  become  chargeable  to  the  said  parish  of 
CoUumpton. 

The  facts  of  the  case  proved  before  us  were  as 
follows  :^ 

That  on  the  6th  Oct  1853  an  order  for  the  removal 
of  Elizabeth  Hill  and  her  illegitimate  child  James 
Hill  from  the  said  parish  of  Brighthelmston  to  the  said 
parish  of  Cxllumpton  was  duly  made  by  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Sussex. 

That  on  the  14th  Oct.  1853  a  copy  of  the  said 
order  of  removal  with  notice  of  chargeability  and 
grounds  of  removal  was  duly  sent  by  post  by  the 
directors  and  guardians  of  the  poor  of  tiie  said  parish 
of  Brighthelmston  to  the  overseers  of  the  said  parish  of 
Collompton. 

That  the  said  Elizabeth  Hill  was  at  the  time  of  the 
said  order  being  made  maintained  in  the  workbonse  of 
the  said  parish  of  Brighthelmston;  that  she  was  preg- 
nant at  that  time,  and  w<is  delivered  at  the  said  work- 
house on  the  3rd  Jan.  1 854 ;  that  by  reason  of  such 
pregnancy  and  delivery,  and  the  delicate  state  of  her 
health  consequent  thereupon,  she  could  not  be  re- 
moved under  the  said  order  till  tlie  9th  March  1854; 
that  during  all  tliat  time  she  continued  an  inmate  of 
tho  workhouse  of  the  said  ptirish  of  Brighthelmston, 
and  that  during  such  tune  her  said  child  Jamos  Hill 
died. 

That  on  the  said  9th  March  1854  the  said  order 
was  executed  by  the  delivery  of  tho  Kiid  Elizabeth 
Hill  and  the  infant  to  which  she  had  given  birth  after 
the  making  of  the  said  order,  with  a  duplicate  of  tho 
said  order  and  a  statement  of  chai^res  for  maintenance, 
to  the  assistant  overseer  of  tho  said  parish  of  Bright- 
helmston, for  the  maintenance  of  the  said  panpen, 
but  was  not  then  paid,  and  bad  not  Nuce  been  paid. 

That  the  said  sum  of  \0L  12s.  3d  had  been  ex- 
pended by  the  said  parish  of  Brighthelmston  for  tho 
maintenance  of  the  said  Elizabeth  Hill  and  her  said 
diild  James  Hill  and  her  said  infant  from  the  time  the 
copy  of  the  said  order  of  removal  and  the  notice  of 
chargeability  and  grounds  of  removal  were  sent  to  the 
overseers  of  CoUumpton  aforesaid  to  the  time  of 
the  said  Elizabeth  Hill  and  infant  being  removed  under 
the  said  order  ;  and  that  the  sum  of  3^.  ]2#.  3<^  was 
expended  more  than  six  years  before  the  said  informa- 
tion was  laid. 

It  was  objected  by  the  attorney  for  tho  defendants, 

First,  that  the  information  ought  to  have  been  laid 
within  six  months  from  the  time  of  the  said  sum  of 
10^  12s.  3cf.  being  demanded  as  required  by  the  11  & 
12  Vict  c  43,  s.  11,  and  that  this  was  not  a  proceed- 
ing excepted  from  the  operation  of  that  Act  by  the 
35th  section  thereof. 

Secondly,  that  tho  order  ought  to  have  betnnu- 
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pendcd,  and  notice  of  such  suspension  sent  to  the  over- 
seers of  Ck)Ilampton. 

Thirdly,  that  the  moneys  expended  more  than  six 
years  before  the  said  infonnation  was  laid  vrero  irrc- 
corerablo  by  reason  of  the  Statute  of  limit^itions. 

We  decided  against  the  defendant,  and  made  an 
order  for  the  payment  of  the  lOL  12«.  Sd,  and  the 
costs  incurred  before  us ;  and  the  grounds  of  our  deci- 
sion were  that  vre  considered  this  proceeding  was  by 
the  35tb  section  of  U  &  12  Vict,  c  43,  excepted 
from  the  operation  of  that  statute ;  that  the  said  Eliza- 
beth Hill  was  not,  at  the  time  of  making  the  said 
order,  unable  to  travel  from  any  cause  other  than  her 
pregnoncy,  which  did  not  afford  legal  grounds  for  the 
suspension  of  the  said  order ;  and  that  the  Statute  of 
Limitations  was  no  bar  to  the  recovery  of  the  money 
expended  more  than  six  years  previously  to  the  said 
information  being  laid  as  directed  by  the  4  &  5  Will.  4, 
c.  76,  8.  84. 

By  the  35  Qeo.  3,  c.  101,  s.  2,  it  is  enacted,  *'  That 
tn  case  any  poor  person  sliall  from  henceforth  be  brought 
before  any  jusUoe  or  justices  of  the  peace  for  the  pur- 
pose of  being  removed  from  the  place  where  he  or  she 
is  inhabiting  or  sojuuming  by  virtue  of  any  order  of 
removal,  and  it  shall  appear  to  the  said  justice  or  jus- 
tices that  such  poor  person  is  unable  to  travel  by 
reason  of  sickness  or  other  infirmity,  or  that  it  would 
be  dangerous  for  him  or  her  so  to  do,  the  justice  or 
justices  making  such  order  of  removal  are  hereby 
required  and  authorised  to  suspend  the  execution  of 
the  same  until  they  are  satisfied  that  it  may  safely  be 
executed  without  danger  to  any  person  who  is  the  sub- 
ject thereof,  which  suspension  shall  be  indorsed  on  the 
said  order  of  removal  and  signed  by  such  justice  or 
justices." 

By  sect  84  of  :the  4  &  5  WiU.  4,  c.  76,  it  is 
enac^,  "  That  the  parish  to  which  any  poor  person 
whose  settlement  shidl  be  in  question  at  the  time  of 
granting  relief,  shall  be  admitted  or  finally  adjudged  to 
belong,  shall  be  chargeable  with  and  liable  to  pay  the 
cost  and  expense  of  the  relief  and  maintenance  of  such 
poor  person,  and  such  cost  and  expense  may  be  recovered 
against  such  parish  in  the  like  manner  as  any  penalties 
or  forfeitures  are  by  this  Act  recoverable.  .  .  .  Pro- 
vided always,  that  no  charges  or  expenses  of  relief  or 
maintenance  shall  be  recoverable  under  a  suspended 
order  of  removal,  unless  notice  of  such  order  of  removal, 
with  a  oopy  of  the  same,  and  of  the  examination  on 
which  such  order  was  made,  shall  have  been  given 
within  ten  days  of  such  order  being  made  to  the  over- 
seers of  the  poor  of  the  parish  to  whom  such  order  is 
directed." 

By  the  11  &  12  Vict  &  43,  s.  II,  it  is  enacted, 
"  That  in  all  cases  where  no  time  is  already  or  shall 
hereafter  be  specially  limited  for  making  any  such  com- 
plaint or  laying  any  such  information  in  the  Act  or 
Acts  of  Parliament  relating  to  each  particular  case, 
sucli  complaint  shall  be  made  and  such  information 
shall  be  bud  within  six  calendar  months  from  the  time 
wlten  the  matter  of  such  complaint  or  information 
respectively  aroee." 

By  sect  35  of  the  same  Act  it  is  enacted,  '*  That 
nothing  in  this  Act  shall  extend  or  be  construed  to  ex- 
tend to  any  warrant  or  order  for  the  removal  of  any 
poor  person  who  is  or  shall  become  chargeable  to  any 
parish,  township,  or  place,"  &c. 

Tbm/itiwofi,  for  the  appellants,  contended  that  the 
order  was  bad :  first,  beoiuse  there  was  no  suspension 
of  the  order  of  removal  under  the  35  Geo.  3,  c  101,  s. 
2,  as  there  should  have  been  to  have  rendered  the  ap- 
pellants liable  to  the  cost  of  maintenance ;  secondly, 
that  the  respondents  were  out  of  time  in  applying  to 
justices  for  the  order  for  payment,  more  than  six  years 
having  elapsed  since  the  demand  of  payment  by  them 
of  the  appellants. 

0,  Venmtmf  for  the  respondents,  argued  fint,  that 


no  order  of  suspension  oould  have  been  made  at  the 
time  the  order  of  removal  was  made,  as  the  woman  was 
not  nuiible  to  travel  by  reason  of  sickness  or  other  in- 
firmity, pregnancy  not  being  such  a  sickness  or  infir- 
mity In^.  V.  Kendal,  28  L.  J.  163,  M.  C),  and  thai 
as  the  suq)ension  could  not  have  been  made  at  the  time 
of  the  making  of  the  order  of  removal,  it  oonld  not 
have  been  .  made  afterwards  (^Reg,  v.  Uanel/chui^  22 
L.  J.  102,  M.  C. ;  4  &  5  Will.  4,  c  76,  s.  84)  ;  se- 
condly, that  the  1  Ith  section  of  the  1 1  &  12  Vict.  c.  43, 
does  not  spply,  the  3i>th  section  of  the  same  Act 
exempting  from  its  operation  all  warrants  or  orders  for 
the  removal  of  any  poor  person:  {R«g.  v.  Chedgrave^  20 
L  J.  23,  M.  G. ;  JR^.  v.  Chedgrave,  12  Q.B.  206.) 

CocKBURN,  0.  J. — ^As  regards  the  first  question,  I 
am  of  opinion  that  the  case  does  not  fall  within  the 
operation  of  sect.   84  of  the  4  &  5  Will.  4,  c.  76.     It 
is  clear  that  as  regards  the  expense  of  maintaining  the 
pauper  during  the  twenty-one  days  after    notice  of 
chargeability,  the  parish  of  settlement  would  be  bound 
to  reimburse  the  removing  parish.    This  is  provided  for 
by  the  84th  section  of  the  4  &  5  Will  4,  c  76.     Bat 
the  statute  says  nothing  as  to  the  expenses  of  main- 
tenance after  the  settlement  is  admitted.    Gases  may 
easily  occur  where  supervening  sickne^  might  arise 
after  tlie  order  of  removal  is  made,  but  before  it  is 
executed,  so  as  to  render  it  dangerous  or  cmel  to 
execute   the    order,    and    this    cannot    be    avoided 
by    a   suspension   then   of  the    order,  which    mnat 
according    to   the  decisions  be    made    at  the    same 
time  as  the  order  of  removal  itself.     Unfortanately 
this  is  a  eatui  omisnu  in  the  statute,  and  there  is  no 
power  given  to  recover  the  snbseqnent  expenses    of 
maintainmg  the  pauper   through  sickness  after    the 
settlement  is  decided  and  the  oider  of  removal  made 
and  not  executed ;  and  it  is  to  be  hoped  that  some 
member  of  the  Legislature  now  present  will  take  some 
steps  to  remove  this  very  serious  defect  in  the  statute. 
With  regard  to  the  point  as  to  the  limitation  of  time,  I 
think  that,  under  the  84th  section  of  the  4  &  5  Will.  4, 
c.  76,  the  removing  parish  can  recover  from  the  peuriah 
of  settlement  the  expenses  of  maintaining  the  panper 
between  the  service  of  the  notice  of  chargeahiliCy  and 
the  expiration  of  the  twenty-one  days  or  longer  daring 
which  the  question  of  settlement  remains  undecided. 
The  removing  parish  may  apply  for  an  order  for  pay- 
ment of  this  amount,  but  the  prosecution  of  such  an 
order  must  be  commenced  within  six  months  after  the 
expenses  are  ascertained  and  demanded.    It  is  no  doubt 
true  that  the  35th  section  of  the  U  &  12  Vict,  c  43, 
exempts  all  warrants  or  orders  for  the  removal  of  poor 
persons  from  the  operation  of  the  statute,  but  such  an 
order  for  payment  is  not  a  warrant  or  order  of  remoral, 
though  it  is  certainly  a  consequence  of  an  order  of  re- 
moval.   There  are  costs  mcidental  to  the  delay  in 
removing  the  pauper,  and  it  is  proper  that  a  parish 
which  consists  of  individuals  in  a  constant  state  of 
change  should  be  promptly  made  acquainted  with  the 
amount  of  those  charges.    I  think,  therefore,   the  re- 
spondents fail  on  this  point  also,  and  that  the  older 
must  be  quashed. 
Hill  and  Bi^ckburn,  JJ.  concurred. 

Order  quatked  viih^ut  coUsm 

Monday^  Nov,  19. 
Ex  parte  Gaawshat. 
CrlfMHol  information^  IndtUtg  to  enliU  as  a  /or^fftt 

volunteer. 

This  court  rinsed  to  grant  a  criminal  information^  at 

the  instance  of  a  pricate  itidividval,  againit  tke  _ 

prietor  of  a  newq>aper  for  inserting  articlee  in 

paper  tending  to  incite  and  enccurage  peraonn  to 

volunteer  to  serve  in  Garibaldi's  armg, 

BovUlj  Q.C.  {Couch  with  him),  on  behslf  of  George 

Grawshay,  mo^'eid  for  a  rule,  calling  on  John  Baxter 

Langley,  the  proprietor  and  pnbli^hcr  of  the   JJuii^ 
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CknHkk  and  Newctuth  Advertimr,  and  also  of   a 
veeklj  paper  publUbcd  in  the  snme  place,  to  show 
anie  vhj  a  criminal  information  should  not  be  filed 
tgdost  him.      It  appeared  that  Air.  Cravrshny  had  for- 
merly beeo  mayor  of  Gateshead,  and  the  prcs.nt  appli- 
ation  was  made  in  consequence  of  certain  articles 
wkjcfa  had  appeared  in  ^\v.  Langlcy's  newspapers,  as  it 
ms  DOW  allied,  inciting  and  enconraging  persons  in 
Eogboid  to  enlist  in  the  army  of  General  Garibaldi, 
md  the  publication  of  which  articles  it  was  now  con- 
tended amounted  to  a  misdemeanor.      [Gockburn, 
CJ.~  Is  this  a  case  in  which  it  is  competent  for  a  pri- 
Tite  pemm  to  come  forward  and  ask  for  the  intcrposi- 
tiflD  of  the  court  ?     Have  you  any  precedent,  Mr.  Bovill, 
for  nch  an  application  ?     If  this  is  an  oflfence,  it  is  an 
offeooe  again»t  the  State,  and  it  is  fur  the  Attorney- 
General  to  interfere ;  but  I  never  heard  of  a  private 
postm  making  such  an  application.      Bf  jvckdubn,  J. 
—I  eertainly  never  heard  of  a  private  individual  apply- 
iag  thus  in  a  matter  in  which  he  had  no  private  and 
penonal  interest.     Hilt^   J.  —  Cannot    you  indict? 
CocEBURH,  C.J. — ^You  ask  us  to  sanction  a  private 
individaal    taking    up   a   public    question   which  the 
Attorney-General  has  not  thought  right  to  interfere  in.] 
This  charge  was  brought  before  the  justices  at  Newcastle, 
and  they  decideil  not  to  entertain  it,  but  said  the  prosecutor 
kid  his  rvmedy  in  the  Q.  B.     I  now  apply  to  this 
oMit  as  the  highest  court  of  ciiminal  jurisdiction. 
[Blackbubn,  J.— Assuming  Mr.  Langley  had  been 
piilty  of  a  misdemeanor,    and  assuming    that    the 
jastiees  did  wrong  in  refusing  to  interfere,  is  that  any 
reuoQ  why  wo  should  do  so  ?     So  far  as  my  memory 
goes,  nothing  has  ever  been  done  approaching  to  such 
t  step.]    Ka  this  is  a  matter  relating  to  the  public, 
all  persons  are  more  or  less  mterested  in  it     [Cock- 
BCEX,  C J. — If  anything,  it  is  an  offence  against  the 
State,  and  the  proper  officer  to  prosecute  is  the  At- 
tumey-General,  and  if  ho  does  not  do  so  it  is  not  for  a 
private  individaal  to  come  forward.]      I  may  then 
aamme  that,  evenjf  I  were  to  succeed  in  making  out  a 
ease,  the  court  would  decline  to  interfere.    [Cock  b urn, 
GJ.— It  is  such  a  case,  I  think,  as  a  private  person 
aboaki  not  interfere  in,  and  by  so  doing  supersede  the 
aathority  of  the  Attorney-General.    We  must  leave  yon 
to  the  ordinary  remedy  which  the  law  gives  you.     Mr. 
Crawahay  may,  if  he  please,  bring  the  matter  under  the 
notice  of  her  Majesty's  law  officers,  who  will  decide 
whether  they  think  it  necessary  to  interfere ;  all  we  say 
ia,  that  we  do  not  grant  a  criminal  information  at  the 
untaoce  of  a  private  individual,  but  he  must  be  left  to 
prefer  his  bill  of  indictment,  or  to  such  other  proceed- 
jjiga  as  he  may  be  advised. 
Hill  and  BuiciinuKN,  JJ.  concurred. 

Huk  refitted, 

W^dnetduy^  Nov*  21. 

Bko.  r.  TuK  biuABrrAHTS  of  Klswick. 

PMir-^SeUlemaU — Apiirentice$hip — JUiUing  a  ttntn 

menL 
Am  appreniiee  uted  to  vfork  and  deep  at  B.  during 
tke.week,  rttumiug  on  Saturdayi  to  hit  faUur't  at 
G^  and  tleeping  there  on  the  Saturdagt  and  Sun- 
dafft.  On  the  tatt  dag  of  tercicCy  a  Wednttdng^  he 
hji  off  work  at  four  p.m,y  at  A,  and  went  to  tee  hit 
mittrett  at  iST.,  and  then  proceeded  to  Cr.  and  tlepl 
there  that  night : 
Held,  that  G,  wat  hie  place  of  tetUement  under  the 

tpprenticethip. 

ApoMtper  rented  a  thop  <wd  two  roami  on  the  ground 

Jbor.      Theg  cpined  i»to  a  pottage,  at  the  end  vj 

vAixk  i0a#  a  fr\»ni  entrance  into  the  ttreet,  and  a 

hack  entrance  into  the  gard.     The  upper  part  of  the 

hemte  vat  occupied  hg  another  tenant,  who  had  a 

right  to  ute  the  pottage  and  doart,  and  hud  a  keg 

thereof,  and  who  deemed  a  portion  of  the  pottage  : 

Bdd,  that  the  pauper  did  not  gain  a  tettlement  by 

renting  a  tenement  within  the  6  Geo.  4,  c.  57. 


Case  stated  for  the  opinion  of  tliis  court  at  the 
Midsummer  sessions,  Newcastle-upon-Tyne,  on  appeal 
against  an  order  of  removal  of  a  pauper  and  his  wife 
from  the  parish  of  Elswick  to  the  parish  of  Gateshead. 

The  facts  necessary  to  elucidate  the  points  decided 
are  as  follow: — 

The  pauper  was  bound  apprentice  by  indenture  to 
Mrs.  Richardson,  a  plumber  and  glazier  in  extensive 
business  in  Northumberland,  from  March  29,  1803,  for 
seven  years,  and  in  the  course  of  hia  oniploymenl. 
he  used  to  go  to  Bedlington  on  the  Alonday,  remain 
there  during  the  week  at  work,  sleeping  at  a  place  pro- 
vided by  his  mistress,  and  return  to  his  father's  at 
Gateshead  on  the  Saturday,  and  deep  there  on  Satur- 
days and  Sundays. 

At  the  doee  of  his  apprenticeship  he  was  working 
at  Bedlington,  and  on  the  last  day  (a  Wednesday)  of 
it  ho  worked  there  until  four  o'clock,  and  then  set  off 
to  Newcastle,  whore  he  saw  his  mistress,  and  then 
went  to  Gateshead  and  slept  at  his  father's  house  that 
night 

The  appellants  contended,  upon  these  facts,  that  the 
pauper's  settlement  by  apprenticeship  was  in  Bedling- 
ton parish. 

They  further  contended  that  a  settlement  was  gained 
inWestgato  township,  under  the  following  drcnm- 
stances : — 

The  plaintiff  took  a  shop  and  two  rooms  in  Blen- 
heim-street, ^in  the  township  of  Westgate,  for  one 
year,  at  the  rent  of  12/.,  and  occupied  it  from  Aug. 
1851  to  Aug.  1852,  paying  the  usual  taxes.  The  house 
consisted  of  two  stories  and  a  basement.  The  base- 
ment is  approached  by  steps  down  the  area,  and  has  no 
connection  with  the  shop  and  rooms  on  the  ground 
floor,  occupied  by  the  pauper.  The  shop  door  and  the 
door  of  the  room  behind  open  into  a  passage  running 
from  back  to  front  of  the  house,  at  each  end  of  which 
is  a  door.  The  upper  floor  was  let  to  a  tenant  who  bad 
a  right  of  way  along  the  passage,  through  the  doors, 
front  and  bacL  Each  had  a  key  of  the  outer  door, 
and  cleaned  a  portion  of  the  passage.  It  was  con- 
tended that  this  was  a  separate  and  distinct  tenement 
within  the  meaning  of  6  Geo.  4,  c.  57. 

The  sessions  quashed  tho  order,  subject  to  tbo 
opinion  of  this  court 

Daxiton  in  support  of  the  order  of  sessions. — First, 
the  pauper  having  resided  both  in  Bedlington  and 
Gateshead,  for  forty  dsys  in  each  place,  acquired  his 
settlement  in  the  place  where  he  slept  the  last  night 
during  the  apprenticeship,  and  that  was  in  Bedlington. 
For  the  porpose  of  the  apprenticeship,  the  sleeping  on 
the  Tuesday  night  was  the  last  night  The  appren- 
ticeship was  put  an  end  to  before  the  Wednesday 
night  [CocKBURX,  C.  J. — Did  he  not  continue  an 
apprentice  until  the  following  day  ?  Could  you  have 
doubted  this,  if  he  had  continued  to  work  until  tho 
usual  hour  of  leaving  off  on  tlie  last  day,  and  then  left 
to  sleep  at  Gateshead  ?]  Tho  mistrchs  having  sent  him 
to  work  at  Bedlington,  he  would  have  been  bound  to 
sleep  there  during  tlio  apprenticeship:  {^R,  ▼.  St* 
Alary,  Canterbury,  2  B.  &  Aid.  382 ;  Ji.  ▼.  iiametley, 
7  East,  381.)  [Cockburn,  CJ.-'He  continued  an 
apprentice  until  the  following  morning.  It  is  quite 
clear  that  the  settlement  was  gained  in  Gate8head.1 
Secondly,  the  pauper  gained  a  settlement  by  renting  a 
tenement  in  Westgate  township.  It  is  submitted  that 
the  right  of  way  along  the  passage  is  not  material,  and 
that  the  pauper  occupied  a  distinct  and  separate  tene- 
ment witiiin  the  6  Geo.  4,  c  57 :  (i?.  v.  Utworth,  5  A. 
&  E.  261 ;  Ji.  V.  nenUy-^m'Thamet,  6  A.  &  E.  294.) 
[Blackburn,  J.  cited  Parke,  B.,  in  Afonkt  v.  Dyket, 
4  M.  &  W.  569,  as  to  the  meaning  of  term  *'  dweUing- 
house."] 

lAddeU,  contra,  was  stopped  by  the  court 
Cockburn,  C.  J. — We  are  all  agreed  that  there 
WM  no  such  renting  of  a  tenement  as  wimld  give  a  set- 
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tlement  under  the  Act.  The  authorities  establish  that 
one 'building  mny  be  so  divided  among  dliferent  tenants 
with  separate  entrances  for  each  tenant,  as  practically 
to  be  separate  and  distinct  houses,  if  the  severance  is  so 
complete,  and  the  access  to  each  such  that  the  other 
tenants  have  no  right  or  enjoyment  thereof.  That, 
however,  is  not  the  case  where  they  have  a  common  en- 
trance ;  there  the  house  is  but  one  dwelling-house,  oc- 
cupied by  distinct  tenants.  The  case  is  not  within  tlio 
principle  on  which  Jt  v.  Usworih  was  decided. 

WiGHTMAN,  J.  concurred. 

HiLF^  J. — I  am  of  the  same  opinion.  Pat- 
teson,  J.,  in  /?.  v.  W'ooticn,  1  A.  &  £.  236, 
said:  "  I  have  always  thought  that  the  words 
*a  separate  and  distinct  dwelling-house  or  build- 
ing' in  these  statutes  meant  separate  and  distinct 
as  to  any  other  person  ;  that  the  tenant  should  not 
hold  part  of  a  house."  Now  in  this  case  the  holding 
was  not  separate  and  diiitinct  as  to  the  entrance,  but 
the  tenants  enjoyed  the  entrance  in  common.  And  Llt- 
tlcdule, ./.,  in  /f.  v.  Usworih^  observed  :  ''  There  were 
in  this  house  three  floors,  and  the  access  to  each  was 
by  separate  outer  doors.  I  think,  therefore,  that  each 
was  a  distinct  tenant,  anil  that  Waddcll  occupied  a  se- 
parate and  distinct  dwelling-house  within  the  meaning 
of  the  stttute."  Uere  the  tenants  had  not  an  entrance 
by  distinct  outer  doors. 

Blackbukx,  J. — I  am  of  the  same  ophiion.  The 
tost  seems  to  be,  whether  the  tenants  have  separate  and 
distinct  outer  doors.     Here  they  have  not. 

OitiBr  </ tetaioas  quashed, 

Steele  (appellant)  v,  Hamilton  (res{iondeut). 
Medical  Registration  Act — l*i'eteiiding  to  he  a  regis- 
tered surgeon — Evidence. 
.  The  respondent  was  summoned  upfm  an  information 
before  the  stipoadiary  magistrate  of  Liverpool,  and  a 
complaint  laid  by  the  appellant,  secretaiy  of  the 
Liverpool  Medical  Registration  Association,  which 
char^  the  respondent  with  having,  on  the  21st  Feb. 
1860,  wilfully  and  faliely  pretended  to  be  a  surgeon 
and  general  practitioner  or  apothecary,  or  using  a 
name,  title,  addition,  or  description  imply uig  that  he 
was  registered  by  law  as  a  surgeon,  contrary  to  the 
fonn  of  the  statute,  whei  eby  he  had  incurred  a  penalty 
not  exceeding  20JL,  under  the  New  Medical  Act,  21  & 
22  Vict  0.  90, 8.  40. 

On  the  hearing  it  was  proved  that  the  respondent 
had  given  a  certificate  in  the  following  terms:  — 
'*  Medical  certificate — I  hereby  certify  that  I  atteodf.*d 
William  Hayes,  late  of  110,  Mill-street,  who  died  21st 
February  ;  cause,  enteritis  ;  and  I  have  no  reason  to 
attribute  his  death  to  poison,  violence,  or  criminal 
neglect — Signed,  John  Hamilton,  Botanic  Snrgeon, 
Boston,  U.S ,  and  94,  MUl-street,  Feb.  22,  1860." 

Over  the  door  of  the  house  where  the  respondent 
canied  on  h'ls  business  was  painted,  in  large  legible 
characters,  *^  J.  Hamilton,  Surgeon,"  and  in  very  small 
letters  undcrneatli,  "  Boston,  U.S.,  not  registered  in 
England " ;  and  upon  a  glass  panel  of  the  door  was 
painted,  "  J.  Hamilton,  anti-registered  surgeon."  The 
word  **  auti-registered "  was  written  in  small  letten 
in  scroll-work  between  the  name  and  the  profession, 
and  was  illegible  except  upon  close  inspection. 

The  m:igistrate  dismissed  the  information. 

The  question  for  the  court  was  whetlier,  under  the 
circumstances,  there  was  sufficient  evidence  to  warrant 
a  conviction  under  the  40th  section  of  the  Medical  Act 

L.  Tempk.—'^o  doubt  the  case  of  Petlgrijl  v.  Che-' 
valttr^  2  L.T.  Rep.  N.S.  360,  is  against  the  appellant  so 
far  as  it  applies  to  this  case.  Under  the  40tb  section 
a  person  may  be  convicted  either  for  wilfully  or  falsely 
pretending  to  be  a  surgeon,  or  for  a&<«uming  any  name  or 
description  implying  th:it  he  is  regbtered  under  the 
Act,  or  that  he  b  recognised  by  law  as  a  physician, 
sui^geon,  &c.     [Cockbuen,  C.J. — There  is  no  pro- 


vision that  prevents  a  man  from  practisng  as  a  sur- 
geon ;  the  penalty  for  so  doing  is  that  he  is  disqualified 
from  recovering  his  fees  and  from  holding  certain  offices.3 
Sect.  37  enacto  that  no  certificate  required  by  any  Act 
from  any  physician,  surgeon,  &c.,  shall  be  valid  unless 
the  person  signing  the  same  be  registered  under  the 
Act.  [Hill,  J. — Any  person  present  at  the  death 
may  give  such  a  certificate  as  the  one  here  :  6  &  7 
Will.  4,  c.  86,  8.  25.]  It  is  veiy  didicult  to  prove 
that  a  man  was  not  in  practice  before  1815.  [Uii«l., 
J.— You  might  prove  that  ho  was  not  forty  years  of 
II  ge,  or  something  that  would  cast  on  h:m  the  onus  o( 
proof  that  he  was  in  practice  before  1815.] 

C'Mk  Evans  for  the  respondent 

By  the  Court. — ^There  is  nothing  to  show  that  tbe 
respondent  was  not  a  surgeon.        Apj^ai  dismUied, 

Rjco.  on  the  prosecution  of  Whightsox  r.  Ovkrsrerb 

op  llEMSWORTir. 

Poor-rate — Tithe—  Cumpositiott — Local  Inciosure  Ad 

— A  ward. 

An  Indosure  Act  granted  an  annual  rent  of  4s.  per 

acre  t>  the  rector  of  the  parish  in  lieu  of  tithe^  and 

enadled  tftat  aJl  al/ofments  and  the  anmtal  reni  to  the 

rector  shotdd  at  all  times  be  rated  proportionablg 

with  other  leutds  in  the  parish^  and  to  jireeeni  the 

willing  oj  such  proportions  frmn  cretUing  ditpuUe 

between  tlte  rector  and  paiishioners^  the  reclur's  rate 

for  ever  thereafter  should  be  in  such  jropurtion  to 

the  rates  of  the  parish  as  the  cotumissioner  should 

fx  as  the  proportion  the  rector  should  pay^   coh- 

sidering  the  natu$'e  of  a  money  pagment. 

The  commissioner  awarded  that  the  rectnr*s  proportion 

should  be  "  one-fourteenth  part  of  the  amount  of  ike 

rate  so  made  bgme  as  aforesaid,'"  which  he  drcUtred 

to  be  295iL  upon  4140/.  8<.,  the  raUable  value  of  the 

lands  in  the  })arish : 

Ueld^  that  such  award  was  6aJ,  not  being  what  the  Ad 

directed  him  to  do^  and  thai  a  rate  founded  upon  ii 

could  nd  be  supported. 

This  was  a  case  from  the  West  Riding  sesnons  for 
the  opinion  of  this  court,  on  an  appeal  by  I  be  rector  of 
Hemsworth,  in  the  West  (tiding  of  Yorkshire,  against 
a  poor-rate. 

The  rector  waft  assessed  at  356/.,  being  one- four- 
teenth part  of  4987/.,  the  value  of  the  lauds  witliin 
the  parish  under  the  following  circumstances  :— 

In  1803  a  local  Act  was  passed,  the  43  Geo.  3,  for 
the  inclosnre  of  waste  lands  in  the  parish  of  Hems- 
worth.  There  had  been  a  previous  Inclosore  Act. 
Sect  10  requires  the  commissioner  to  allot  to  the  rector 
of  the  parish  a  certain  portion  of  tlie  waste  lands  in  lieu 
of  the  tithes  arising  out  of  the  waste  lands  to  l>e  inclosed. 
Sect.  1 1  recites  that  it  is  expedient  that  all  the  tithes 
upon  the  other  Innds  in  Hemsworth  not  directed  to  be 
inclosed  should  be  extinguished,  and  in  lien,  com  pen- 
sation  awarded  to  the  rector,  and  then  enacts  that  the 
annual  compensation  of  4«.  shall  be  paid  to  the  rector 
for  the  time  being  for  ever,  subject  to  the  average  price 
of  wheat,  for  every  acre  of  land  within  the  parish. 

Sect.  1 7  enacts  that,to  prevent  the  settling  of  sach  pro- 
portions from  creating  disputes  and  differences  between 
the  rector  and  his  parishioners,  the  rate  to  be  assessed 
on  the  amount  of  the  rents  to  be  given  by  thb  Act  to 
tlie  rector  in  lieu  of  his  tithes  fur  the  old  indosure,  sliatl 
for  ever  hereafter  be  in  such  proportion  to  the  rates  to 
be  assessed  for  the  whole  of  the  said  parish  as  tlie 
commissioner  (who  b  hereby  directed  to  ascertain  tlie 
value  of  the  estates  within  the  parish)  shall  fix  as  tUc 
proportion  which,  considering  the  nature  of  a  nionej 
payment,  the  rector  ought  to  pay. 

The  commissioner  in  his  award  directed  that  tl» 
rate  to  be  assessed  on  the  rector,  in  pursuance  of  sect. 
1 7,  should  be  one-fourteenth  part  of  the  amount  of  the 
rate  "  so  made  by  me  as  aforesaid."  And  lie  foimd 
the  amount  of  the  rateable  valas  of  the  lands  to  be 
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4I40f.  St.,  and  tlie  foarteenth  part  (295/.)  as  the  rec- 
tor*i  proportion. 

Beoently  a  fresh  valuation  of  tbe  lands  in  the  parish 
was  nude,  and  it  was  foand  that  the  rateable  value  had 
iaottsed  to  4987t,  and  the  rector^s  assessment  was 
iBcreaKd  to  356/.,  as  being  the  fourteenth  part 

Tbe  vector  appealed  to  the  quarter  sessions,  but  that 
eoort  confirmed  the  rate,  subject  to  the  opinion  of  this 
eooit 

CmpUU  Fatter  in  snpport  of  the  order  of  sessions. 
—Tbe  16th  section  of  the  Act  enacts  that  the  allot- 
ments and  annual  rent  granted  to  the  rector  by  sect. 
11  shall  at  all  times  be  rated  proportionablj  with 
otbrr  lands  within  the  pariah.  Then  sect  1 7  enactii, 
ia  order  to  prevent  the  settling  of  such  proportions  from 
CRtting  disputes  between  the  rector  and  h'ls 
parishioners,  the  rector*s  rate  for  ever  thereafter  should 
be  "  in  such  proportion  to  the  rates  "  to  be  assessed  for 
the  whole  paridi  as  the  commissioner  shtdl  fix  as  the 
pioportion  which  the  rector  ought  to  pay,  considering 
the  nature  of  a  money  payment.  Then  the  commis- 
flODer  hating  fixed  the  proportion  at  a  fourteenth, 
that  is  the  proportion  of  all  future  rates  which  he  is  to 
psjr.  [Blackburn,  J. — ^What  is  the  meaning  of  the 
vords  in  the  award,  "  so  made  by  me  as  aforeasaid  ?*'] 
They  may  be  treated  as  surplusage,  or  the  award  may 
be  eonddered  invalid  pro  lanto, 

Mamthf  and  Wf8t  for  the  appellant — The  sessions 
bare  sssumed  that  the  rector  was  to  be  rated  at  one- 
fimrteeath  of  the  increased  value  of  the  lands  in  the 
parish.  If  this  construction  is  correct,  it  may  be  ruin- 
ous to  the  rector;  e.  ^.,  if  a  railway  was  to  come 
through  the  parish,  and  thereby  greatly  increase  the 
value  of  the  lands  in  the  parish,  and  the  rector  be  bound 
to  pay  one-fourteenth  of  that  increased  value,  it  might 
sbsocb  the  whole  of  his  income. 

The  Court  intimated  that  they  were  prepared  to 
ny  that  the  commissioner's  award  was  invalid  upon 
tba  subject,  and  that  it  would  necessarily  follow 
that  the  rate  could  not  then  be  sustained.  The  appel- 
kat's  object  being  then  gained,  it  would  not  be  neces- 
auy  to  ascertain  the  correct  construction  of  the 
statute. 
UoMisty, — That  will  content  the  appellant 
CocKBUBN,  CJ. — ^I  am  of  opinion  that  the  award 
of  the  commissioner  is  bad  in  tlds  respect,  and  that  it 
does  not  do  that  which  the  Act  prescribes.  The 
parties,  therefore,  must  stand  on  their  ordinary  legal 
lights.  The  Act  prescribes  that  the  commissioner 
shall  fix  tbe  proportion  which  the  rent  given  by  tlie 
Act  to  the  rector  is  to  bear  to  the  general  rate  of  the 
psrish.  It  is  very  true  that  tlie  commissioner  is  directed  to 
ascertain  the  value  of  the  real  property  in  the  parish, 
and  the  purpose  in  so  doing  is  to  enable  him  to  ascer- 
tain the  proportion  of  the  rector's  rate  to  future  rates. 
Regard  being  had  by  him  to  the  nature  of  a  money 
payment  in  Ven  of  tithe,  being  of  a  more  advantageous 
nature.  The  Act  does  not  require  him  to  fix  a  given 
sum,  but  only  the  proportion  which  the  rector's  rate  is 
to  bear  to  the  future  rates.  The  commissioner  is  not 
to  determine  a  fixed  sum  for  all  future  rates,  but  a 
fixed  proportion ;  and  when  the  commissioner  ascertained 
the  precise  sum,  he  did  not  do  that  which  the  Act 
£rected  hlin  to  do,  and  therefore  tbe  award,  qttoad  the 
lector's  rating,  is  bad.  The  rate  in  question,  therefore, 
cannot  be  supported,  and  the  parties  will  stand  in  the 
same  position  as  if  the  Act  had  not  passed. 

WiGirracA:*,  J. — I  have  had  very  great  doubts 
whether  the  argument  of  the  appellant  was  not  well 
founded,  as  to  the  construction  to  be  put  upon  the 
Act  I  am  inclined  to  think  that  the  words  of  sect 
17  rather  imply  that,  as  the  rector  stood  in  a  more 
advantageous  position  by  having  a  money  payment 
granted  to  him  in  lieu  of  tithe  than  the  rest  of  the 
parish,  snd  that  all  that  tlie  commissioner  had  to  do  was 
to  ascertain  the  amount  to  be  paid  by  the  rector  to  the 
Mao.  Cas.] 


future  rates.  However  that  may  be,  I  agree  with  the 
rest  of  the  court  that  the  award  is  invalid  pro  tanto. 

Hill,  J. — If  Mr.  Manisty's  argument  were  good,  the 
duty  of  the  commissioners  would  have  been  very  simple, 
merely  to  determine  a  given  sum  which  the  rector  was 
to  pay  for  all  time  thereafter ;  but  the  Act  does  not 
impose  such  a  duty  on  the  commissioner.  The  words 
**  considering  the  nature  of  a  money  payment  '*  are  a 
key  to  the  construction  of  the  whole  section.  The 
commissioner  does  not  appear  to  have  done  the  duty 
imposed  on  him,  and  therefore  the  award,  quoad  this 
fact,  is  void. 

Blackburk,  J.— I  think  the  Legjislature  intended, 
as  has  since  been  done  in  the  Health  of  Towns  Act,  to 
rate  one  description  of  property  higher  than  another, 
on  the  ground  that  it  was  not  just  to  rate  them  all 
alike,  and  that  considering  a  money  payment  was  more 
advantageous  than  the  usual  mode  of  collecting  tithe, 
the  commissioner  was  to  determine  the  proportion  the 
rector  was  to  pay  in  all  future  rates,  and  not  having 
done  that,  the  award  is  bad.  JRaie  quashed, 

MondajfyNov.  26. 
BiEQ.  r.  Sayebs  akd  Thaccav^ll  (Justices  of 

Gloucester). 
Certiorari — Tithe  CommtOation  AmendmetU  Act — 23 
4'  24  Vict,  c.  93,  t.  2B— Notice  of  appUeatUm  to 
the  justices  for  deUverjf  of  sealed  copy  c^portion~ 
ment. 
TJie  28/A  section  of  the  23  #  24  Vict.  c.  93,  enacts  that 
"  whenever  any  person  other  than  the  persons  legally 
entitled  to  the  possession  of  the  same,  shall  have  pos- 
session of  the  sealed  copy  of  any  confirmed  instru- 
vtent  qf  apportionment,  ii  shall  he  lawful  for  any 
two  juslices  of  the  peace  for  the  county  or  other 
jurisdictioti  within  which  Me  lands  mentioned  in  the 
said  apportionment  are  situate,  upon  the  applica- 
tion of  any  person  interested  in  the  lands  or  rent- 
charge,  and  upon  fourteen  days'  notice  in  Wiping  oj 
such  application  to  the  person  or  persons  in  whose 
custody  such  copy  shall  be  (U  the  time  of  such  appU- 
caUon,  to  hear  and  determine  such  appiioation,**  ^c  : 
Held,  that  such  notice  r^ers  to  a  notice  of  an  applica- 
tion thai  has  already  been  made ;  and  where  a  four- 
teen days'  notice  had  been  given  of  an  intention  to 
apply  to  the  justices,  and  they  heard  the  appUoation 
ex  parte,  and  made  an  order  under  the  above  section, 
this  court  granted  a  writ  of  certiorari  to  quash  the 
same, 

Milward  moved  for  a  rule  calling  on  the  Rer.  An- 
drew Sayers,  clerk,  and  John  Cann  Thackwell,  Esq. , 
two  of  her  Majesty's  justices  of  the  peace  for  the 
county  of  Gloucester,  to  show  cause  why  a  writ  of  cer- 
tiorari should  not  issue  to  bring  up  a  certain  order  of 
the  said  justices  dated  the  18th  Oct  last,  whereby 
it  was  adjudged  and  ordered  that  Edmund  Edmonds, 
who  did  not  appear,  should  forthwith  deliver  up  to  the 
dmrch wardens  of  the  parish  of  Newent,  in  the  county  of 
Gloucester,  the  scaled  copy  of  the  confirmed  instru- 
ment of  apportionment  of  and  for  the  said  parish  of 
Newent,  and  that  the  same  be  deposited  by  them  the 
said  churchwardens  in  the  vestry  of  tlie  parish  church 
of  Newent  aforesaid ;  that  a  fine  of  20s.  for  each  day 
that  the  said  sealed  copy  of  the  said  confirmed  instrn- 
ment  of  apportionment  should  be  retained  by  the  said 
Edmund  Edmonds,  contrary  to  the  terms  of  the  said 
onler  and  a4JBdlcation,  should  be  paid  by  the  said  S. 
Edmonds,  as  the  persoa  retaining  the  same ;  and  that 
the  sum  of  Ss.  costs  be  forthwith  paid  by  tiie  said  £• 
Edmonds  to  Mr.  Hill,  and  on  nonpayment  of  the  samd 
to  be  recovered  by  distress.  From  the  affidavits  it 
appeared  that  Mr.  Edmonds  was  an  attorney  practising 
at  Newent,  and  was  the  duly  appointed  receiver  of  thd 
tithe  rentcharge  for  the  said  parish  payable  to  the 
vicar ;  that  on  the  27th  Sept  last  he  was  served  with 
a  notice  signed  by  John  Hill,  one  of  the  chuichwardMts 
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of  Ms  intention  to  apply  to  the  justices  for  the  deliveiy 
up  of  the  sealed  copy  of  the  oonfirined  instrument  oif 
apportionment,  and  that  on  the  ISth  Oct.  he  delivered 
the  same  into  the  possession  of  the  Bey.  Arthor  An- 
drew Onslow,  the  vicar  of  the  said  paibh,  and  that  on 
delivering  the  same  to  the  said  vicar,  the  said  £.  Ed- 
monds requested  the  said  vicar  to  give  noUce  thereof  to 
tlie  said  John  Hill.  The  order  in  question  assumed  to 
have  heen  made  by  the  said  justices  under  the  autho- 
rity of  the  28th  section  of  the  Tithe  Commutation 
Amendment  Act,  23  &  24  Vict.  c.  93,  which  enacts 
that  "^Vhonever  any  person  othei'  than  the  persons 
legally  entitled  to  the  possession  of  the  same  shall  have 
possession  of  the  sealed  copy  of  any  confirmed  instru- 
ment of  apportionment,  it  shall  bo  lawful  for  any  two 
justices  of  the  peace  for  the  county  or  other  jurisdiction 
within  which  the  lands  mentioned  in  the  said  apportion- 
ment are  situate,  upon  the  application  of  any  persons 
interested  in  the  lands  or  renlchnrge,  and  upon 
fourteen  days*  notice  in  writing  of  such  applica- 
tion to  the  person  or  persons  in  whose  custody 
such  copy  shall  be  at  the  time  of  such  application,  to 
hear  and  determine  such  application,  and  upon  hearing 
such  application  the  said  justices  may  order  such  copy 
to  be  removed  from  the  custody  of  the  person  Iioiding 
the  same,  and  to  be  deposited  in  such  other  custody  as 
the  said  justices  having  reference  to  the  sccmity  and 
due  preservation  of  such  copy  and  to  the  convenience 
of  the  parties  interested  therein  may  think  fit,  and  may 
impose  a  fine  not  exceeding  20t.  for  each  day  that 
any  such  copy  shall  be  retained  contrary  to  the  terms  of 
such  order  upon  the  person  so  retaining  it,  and  may 
make  such  further  order  concerning  the  notice  to  be  given 
of  such  removal  and  deposit,  and  concerning  the  costs 
of  such  application,  and  the  said  fine,  or  of  any  oppo- 
sition thereto,  as  they  may  think  reasonable."  Ko  sum- 
mons had  been  issued,  and  the  order  was  made  on 
the  ex  parte  application  of  Hill,  Edmonds  not  ap- 
pearing. 

Macnamara  showed  cause  in  the  first  instance. — 
The  notice  referred  to  in  the  section,  which  was  in  this 
case  duly  given,  is  substituted  for  a  summons;  the 
same  thing  has  been  enacted  in  the  Recovery  of 
Smidl  Tenements  Act,  and  in  other  Acts.  [Cock- 
burn,  C.J.— There  the  party  complained  against  is 
not  subject  to  fine.]  The  Highway  Act  may  also  be 
taken  as  an  illustration.  [Blackhurx,  J. — Does  not 
it  rather  point  to  a  notice  of  the  application  having  been 
made  after  it  has  been  made?]  It  is  a  condition  prece- 
dent, and  the  question  is,  upon  the  facts  here  stated,  have 
tho  justices  acted  in  excels  of  jurisdiction  or  without 
jurisdiction.  Tlio  certiorari  having  been  token  away, 
no  such  writ  can  issue  on  the  merits. 

CocKBURN,  C.J. — The  statute  being  loose  m  its 
expressions,  we  must  pursue  the  safer  course. 

Blackburn,  J. — I  take  it  that  it  clearly  lies  with 
you  in  the  present  case  to  show  that  tho  Legislature 
have  dispensed  with  any  preliminary  step. 

CocKBURN,  C.J. — Where  there  is  a  serious  doubt 
whether  the  section  pomts  to  an  application  there- 
after to  be  made,  or  one  that  has  been  made,  the  safer 
course  is  to  say  that  it  refers  to  an  application  that  has 
been  made. 

Hill  and  Blackburn,  JJ.  concurred. 

Jiule  (Aidute  to  quash  the  order. 
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Wednadatfy  PTov,  14. 
Elub  (appellant)  v.  Kkllt  (respondent). 
Medical    Practit'oneri    Act^  21    ^  22    Vict.   c.  90 
— Doctor  of  Medicine  pretending  to  be — }f€Uier  of 
fact  fbr  jugticee  to  determine — Appeal — Summary 
Proceedings  (Justices)  Act,  20  #  21  Vict»  c.  43. 


The  Medical  Practitioners  Act,  21  f  22  Fid  c  90 
«.  40,  enaels,  that  any  person  laho  shall  tcilfvlfy  and 
fals^y  pretend  tobe,or  take,  or  use  the  name  or  title 
of  (inter  aUa\  Doctor  qf  Medicine,  or  any  name, 
title,  addition,  or  description,  implying  that  he  is 
registered  under  that  Act,  or  (hat  he  is  recognised  ly 
law  as  a  physician,  prtictitioner  m  medicine,  ^., 
shall  upon  summary  conviction  pay  a  sum  nil  ex- 
ceeding 20L  The  respondent  had  on  a  hnus  plate 
on  his  gate  "  Dr,  Kelfy,"  called  himself  and  was 
called  ''  Dr,  Kdli;.'*  Ue  had  a  ^phma  of  the 
University  of  Erlangen,  in  Bavaria,  which  atUho^ 
rised  lum  to  practise  medicine  throughout  Gervmny, 
His  naxw  was  on  the  medical  register  as  **J/aii. 
Royal  ColL  of  Surgeons,  England,  1856^  lie, 
Soc,  Apoih,  lA>n.  1856,'*  but  not  as  Doctor  of 
Medicine.  The  respondent  was  summoned  before 
Justices  for  the  penalty  under  the  AOth  section,  for 
Uthhug  and  using  the  name  <f  Doctor,  and  title  oj 
Doctor  of  Medicine,  not  being  on  the  Mediad  Register 
as  such.  They  dismissed  the  complaint.  On  appnl 
to  this  court  under  the  Summary  Proceedings  oJ 
Justices  Act: 
Held,  that  the  justices  acted  quite  right.  The  respon- 
daU  was  not  guilty  oJ  any  offence  created  hy  the 
above  enactment ;  and  by 
Wilde,  B.,  that  it  was  a  question  of  fact  for  magi*' 
trates  only  to  decide,  nut  one  ofUae  to  be  reservedfar 
the  opinion  of  this  oourt,  as  decided  in  Ladd  v. 
Gould,  1  L.  T.  Rep.  N.3.  325  .• 
Held,  alto,  that  on  an  appeal  againgi  the  determination 
of  justices  under  the  20  cf  21  VicL  c,  43,  the  party  m 
support  qf  the  information  or  complaint  is  entiled 
to  begin  the  ttrgument. 

The  following  case  was  stated  by  the  magistrates  of 
Middlesex  for  the  opinion  of  this  court.  John  Ellii 
informant,  Hubert  Edmond  Charles  Kelly  defendant  :^ 
Middlesex,  to  wit. — This  is  an  informatbn  pre- 
ferred by  John  Ellis,  of  Pinner,  Middlesex,  gentle- 
man, against  Hubert  £.  C.  Kelly,  of  the  same  plaec^ 
surgeon,  for  having  on  the  2nd  Nov.  last,  at  Pianer,  in 
the  said  county,  wufuUy  and  falsely  pretendel  to  be, 
and  did  take  and  use  the  name  or  title  of  a  doctor  of 
medicine,  thereby  implying  that  he  is  so  registered 
under  the  Act  21  &  22  Vict,  c  90. 

The  defendant  having  appeared  before  us  thenn- 
dersigned  upon  summons,  to  answer  the  said  informa- 
tion, it  was  thereupon  proved  on  the  part  of  the  said 
John  Ellis  as  follows : 

First,  that  the  said  defendant  has  had  for  yesrs 
past  and  on  the  day  named  in  the  information  a 
brass  plate  affixed  on  tlie  outer  gate  of  his  residence, 
on  which  is  "  Dr.  Kelly.**  lie  put  in  a  published  copy 
of  the  last  Medical  Bogistcr,  in  wbich  defendant's  name 
appears  as  follows,  "  Kelly,  Hubert  Edmond  Charies, 
Hnncr,  Middlesex,  Mem.  Ro3ral  CoU.  of  Surgeons, 
England,  1856,  Lie.  Soc.  Apotli.  Lon.  1856.**  Has 
heard  him  call  himself  Dr.  Kelly ;  there  is  no  other  Dr. 
Kelly  at  Pinner  but  defendant 

For  defence  a  documontpurporting  to  be  adipkma 
of  the  University  of  Erlangen,  in  Bavaria,  was  pot  b, 
and  in  support  of  its  genuineness  the  following  witnessei 
were  called : — 

Gustavus  Morris  Strauss,  doctor  of  pbilosoplij 
of  Berlin,  sworn. — ^That  he  was  acquainted  with  di- 
plomas of  the  University  of  Erlangen.  That  one  of 
the  seals  attached  to  the  one  produced  was  that  of  tiu 
Great  University,  the  other  the  seal  of  tlie  Medical 
Faculty.  That  the  diploma  permitted  the  person 
therein  named  (H.  £.  C.  Kelly)  to  prai-tise  medicine 
throughout  Germany ;  believed  the  signature  of  one  at 
the  professors  (Rosshuit)  attached  to  the  diploma  to 
be  genuine,  as  he  had  received  a  letter  from  Professor 
Rosshuit,  but  had  never  seen  him  write  or  sign  )m 
name.  On  cross-examination  stated  he  did  not  know 
the  regulations  of  that  university,  but  at  fire  other 
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nniversiUea  in  Germanj  personal  attendance  to  study 
before  obtaining  a  diploma  was  necesaary.  Had  seen 
Boeshnit's  signaturo  to  a  letter  once.  Is  employed  to 
translate  German  works. 

Adolph  Rcinccber^  doctor  of  medicine  of  Berlin, 
nrom. — The  diploma  prodnced  is  of  tlie  form  and  shape 
of  thoee  of  Erkngcn,  the  seals  to  it,  being  pendent, 
ire  not  like  those  now  nsed,  which  are  impressed. 
That  formerly  diplomas  of  philosophy  of  German  nni- 
TCfsities  were  to  be  had  for  money,  but  not  those  for 
nedicine.  No  one  who  was  residing  in  England  could 
obtain  a  medical  diploma  idthout  examination.  He 
had  seen  diplomas  of  Erlangen  precisely  like  that  pro- 
dnced. 

Tlte  complainant  contended  that  the  diploma  put  in 
by  the  defendant  was  not  legally  proved  to  bo  authentic 
and  genuine,  nor  that  the  person  named  in  it  was  the 
deficfidant,  and  that  the  same  might  have  been  proved 
if  the  defendant  had  left  the  document  at  the  registra- 
tion  office,  when  the  coundl  would,  through  the  Dean 
of  Faculty  of  Erlangen,  have  ascertained  the  fact  of  its 
beiog  genuine  or  not ;  and  that  if  even  these  facts  had 
been  duly  proved,  the  defendant  not  being  registered  as 
qualified  by  that  diploma  to  practise  as  an  M.D.,  he 
(fid  commit  the  offence  charged  in  this  information,  by 
having  the  title  of  "  doctor**  on  his  brass  plate  in  front  of 
his  house ;  and  also  that  the  possession  of  such  foreign 
diploma  did  not  entitle  the  defendant  to  use  the  title  of 
dflctor  of  medicine  in  this  country  without  being  liable 
to  the  penalty  imposed  by  the  40lh  section  of  &e  said 
Act,  21  &  22  Vict.  c.  90. 

The  defendant,  by  counsel,  urged :  First,  that,  even 
vithout  the  diploma,  there  was  no  evidence  of  the  title 
being  used  wilfully  and  with  false  pi-etence ;  secondly, 
that  the  mere  use  of  tho  title  could  not  necessarily  im- 
ply that  he  was  registered  in  the  words  of  the  informa- 
tion;  thirdly,  that  the  diploma  and  the  evidence 
respecting  it  was  abundant  to  show  that  there  was  no 
vilful  false  pretence ;  that  tho  diploma  was  conclusive 
evidence  of  his  being  qualified  to  uso  the  title  of 
M.D.  either  in  this  or  any  foreign  country;  that 
there  was  no  evidence  of  his  having  practised  as  an 
M.D. ;  that  being  registered  as  a  surgeon  and  apo- 
thecary, it  was  not  compulsory  on  him  to  register  as 
X.D ,  and  that,  being  possessed  of  this  diploma,  he 
ooold  not  be  convicted  of  falsely  pretending  to  be  or 
using  the  title  of  M.D.  within  the  provisions  of  the 
Btatate  creating  the  offence. 

We,  the  undersigned  justices  of  the  peace  for  the 
said  county  uf  Middlesex,  upon  the  hearing  of  the  said 
infurmatbn,  dismissed  the  same  with  costs  against 
the  said  complainant,  for  the  following  reasons :  Tliat  it 
was  proved  that  the  defendant  had  practised  in  Pinner 
as  a  medical  man,  assuming  the  title  of  doctor  of  medi- 
cine, and  that  ho  was  not  registered  in  the  Medical  Re- 
gister as  a  doctor  of  medicine;  that  the  document 
produced  to  us  as  purporting  to  be  a  diploma  from  the 
rniverrity  of  Erlangen  has  not  been  proved ;  that  the 
poasessbn  of  that  document  so  far  justified  the  defen- 
dant in  assuming  the  title  of  doctor  of  medicine  that 
he  could  not  be  said  to  have  assumed  such  title  wil- 
fnDy  and  falsely  within  the  meaning  of  the  Act  (sect. 
40  of  the  Medical  Registration  Act),  but  wo  were  of 
opinion  also  that  the  Act  does  prohibit  tho  use  in 
England  of  the  title  of  doctor  of  medicine  obtained  by 
virtue  of  any  foreign  diploma,  unless  tho  same  is  regis- 
tered according  to  the  provisions  of  the  Act 

The  opinion  of  the  Court  of  Exchequer  is  therefore 
requested  :  first,  whether  the  Medical  Registration  Act. 
21l6  23  Yict.  c  90,  prohibits  the  taking  and  using  of 
the  tide  of  doctor  of  medidnc  by  any  medical,  man  in 
England,  unless  the  s;iid  title  be  duly  registered  according 
to  Ujc  provisions  of  the  Act ;  secondly,  whether  if  the 
eoart  should  be  of  opinion  that  tho  Act  does  prohibit 
the  assuming  of  such  title,  tho  defendant,  under  the 
orcooutanccs,  can  be  hdd  to  bare  so  dono  wiifolly 


and  falsely  within  the  meaning  of  the  40th  section.  If 
the  opinion  of  the  court  should  be  in  the  negative  on 
either  question,  then  our  judgment  will  bo  confirmed  ; 
but  if  the  opinion  of  the  coui-t  should  be  in  the  .ifilrma- 
tivc  on  both  questions,  then  the  case  is  to  be  remitted  to 
us  for  further  consideration. 

Given  under  our  hands  at  Edgware,  in  this  county, 
this  10th  July  1860.  Edwd.  Wm.  Cox. 

Geo.  F.  Harbis. 

liubinson^  for  tlie  respondent,  in  support  of  tho  ded- 
mon  of  the  justices  who  had  dismissed  the  information, 
daimed  the  right  to  begin. 

Codd^  for  the  appellant,  claimed  the  right  to  begin  in 
support  of  the  conviction.  He  stated  that  the  practice 
adopted  in  the  Court  of  Q.  B.,  as  well  as  in  this  court, 
was  that  the  party  in  support  of  the  conviction  began : 
(The  Blackpool  Local  Board  of  Jlealth  v.  Bennett,  4 
H.  &  N.  127  ;  28  L.  J.  203,  M.  C.)  In  Gardner  v. 
Whit/ord,  4  C.  B.,  N.  S.,  665,  the  Com.  Pleas  held, 
after  a  conviction,  the  appellant  was  entitled  to  begin. 

By  the  Court. — The  party  in  support  of  the  infor- 
mation or  complaint  is  entitled  to  begin. 

Codd  {or  the  appellant — The  Act  prohibits  the  use 
of  the  title  of  doctor  of  medicine,  and  there  was  no  evi- 
dence to  justify  the  magistrates  in  assuming  his  title 
from  the  document  produced  before  them.  Sect.  15 
of  the  Medical  Act  provides  that  every  person  possessed 
of  any  one  or  more  of  the  qualifications  described  in  the 
schedule  A  to  the  Act,  shall,  on  payment  of  a  fee, 
&c,  be  entitled  to  bo  registered  on  produdng  to  tho 
registrar,  &&,  tho  document  conferring  or  evidencing 
the  qualification  in  respect  whereof  he  seeks  to  be  so 
registered,  &c  Sect.  27  provides  that  the  registers 
are  to  be  printed  and  published  yearly,  and  called 
"The  Medical  Register,**  and  a  copy  thereof  purporting 
to  be  so  printed  and  published  shall  be  evidence  in  all 
courts,  and  before  all  justices  of  the  peace,  &k;.,  and  tho 
absence  of  tho  name  of  any  person  from  such  copy 
shall  be  evidence,  until  the  contrary  be  made  to  appear, 
&c  Sect  34,  that  afler  the  1st  Jan.  1859  the  words 
*'  legally  qualified  medical  practitioner,**  or  "  duly 
qualified  medical  practitioner,'*  or  any  words  im- 
porting a  person  recognised  by  law  as  a  medical 
practitioner  or  member  of  the  medical  profession,  when 
used  in  any  Act  of  Parliament,  shall  be  construed  to 
mean  a  person  registered  under  this  Act ;  and  sect.  40, 
that  any  person  who  shall  wilfully  and  falsely  pretend 
to  be,  or  take  or  u.se  the  name  or  title  of  a  physician, 
doctor  of  medicine,  licentiate  in  medidne  and  surgery, 
bachelor  of  medicine,  surgeon,  general  practitioner  or 
apothecary,  or  any  name,  title,  addition,  or  description, 
implying  that  he  is  registered  under  tills  Act,  or  lliut 
ho  is  recognised  by  law  as  a  (hysicain  or  surgeon,  or 
licentiate  in  medidne  and  surgery,  or  a  practitioner  in 
medicine,  or  an  apothecary,  shall,  upon  a  summary 
conviction  for  any  such  offence  pay  a  sum  not  exceed- 
ing 20/.  Schedule  A  contains  amongst  other  things  : 
"  Doctor  of  medicine  of  any  fordgn  or  colonial  uni- 
versity or  college  practising  as  a  physician  in  the 
United  Kingdom  before  the  Ist  Oct  1858,  who  shall 
produce  certificates  to  the  satisfaction  of  the  council  of 
his  having  taken  his  degree  of  doctor  of  medicine  after 
regular  examination,  or  who  shall  satisfy  the  council, 
under  sect.  45  of  the  Act,  that  there  is  sufficient 
reason  for  admitting  him  to  be  registered.**  Tho 
Act  therefore  prohibits  the  use  of  the  name  of 
doctor  or  title  of  ''doctor  of  medicine,**  unless 
the  diploma  of  the  person  using  it  be  duly  registered, 
which  was  not  the  case  hei^e;  and  therefore  tho 
question  is,  whether  upon  the  wording  of  the  Act 
the  fact  of  having  a  foreign  diploma  gives  the  defendant 
a  colourable  right  to  take  the  title  of  a  physiciun. 
The  justices  did  not  think  even  that  diploma  proved, 
and  the  evidence  of  its  authenticity  failed.  [Pollock, 
C.  B. — Wo  think  it  w«is  sufficiently  proved],  TIjc 
justices  thought  not,  and  so  the  case  states.    [Pol- 
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LOCK,  C.  B. — When  a  case  is  sent  for  our  opinion,  we 
give  oar  jadgment  according  to  the  right  of  the 
matter.]  If  a  person  be  daly  qualified,  bat  not  re^- 
tered,  he  comes  within  the  40th  section ;  his  non-regis- 
tration is  a  Tiolation  of  it.  [Pollock,  C.  B. — It  ap- 
pears that  the  respondent  is  r<^istered  both  as  a 
soigcon  and  an  apothecary.]  But  not  as  an  M.D., 
which  he  professes  and  represents  himself  to  be ;  he 
knows  he  is  not  on  the  register  as  M.D.,  and  he 
therefore  wilfully  and  falsely  pretends  to  be  what  he  is 
not,  and  comes  within  the  Act.  [Pollock,  C.  B. — 
Suppose  a  person  is  a  surgeon  and  a  doctor  of  laws, 
which  might  happen,  surely  he  can  call  himself  doctor 
if  he  thinks  proper  to  do  so.  If  a  man  is  on  the  proper 
medical  register,  why  may  he  not  call  himself  what  he 
likes  in  that  capacity  ?  The  Act  of  Pailiament  was 
passed  to  prevent  persons  not  being  duly  qualified  to 
practise  surgery  imposing  upon  the  public  The  defen- 
dant is  qualified  as  an  M.D.  and  registered  as  surgeon 
and  apothecary,  and  you  can  only  charge  him  with 
assuming  to  be  a  member  of  the  College  of  Physicians 
when  he  is  only,  according  to  the  Medical  Register 
Act,  in  reality  a  member  of  the  College  of  Surgeons. 
There  is  no  pretence  for  saying  that  he  wilfully  and 
falsely  pretended  to  be  a  member  of  the  College  of 
Physidans,  within  the  meaning  of  this  Act  of  Parlia- 
ment. This  charge  is  ▼utually  here,  not  that  he 
assumed  a  title  he  had  no  right  to,  but  that  he  did  not 
cease  to  use  it]  Had  he  any  right  to  assume  the 
title  here  of  M.D.  and  use  it,  without  being 
on  the  register  as  an  M.D.  ?  llie  Act  says  he 
shall  not;  if  he  does,  he  shall  be  liable  to 
a  penalty.  This  case  is  distinguishable  from  PedgriJX 
T.  ChevalKer,  29  L.  J.  225,  II,  C,  where  the 
evidence  did  not  appear  to  be  sufficient  for  a  conviction 
before  the  jastioes  in  the  first  instance.  Erie,  C.J. 
there  said :  **  Unless  we  can  see  the  essential  facts 
proved  neoessaiy  to  support  this  conviction  we  are 
bound  not  to  confirm  it.  There  is  nothing  in  the 
case  to  show  that  the  appellant  was  not  in  practice  as 
a  surgeon  before  the  Act  passed ;  there  is  nothing  to 
show  that  he  did  not  possess  a  diploma  from  some  one 
of  the  learned  bodies  who  are  entitled  to  confer  it ; 
there  is  nothing  to  show  that  he  was  not  recognised  by 
law  as  a  surgeon,  so  far  as  a  person  might  be  entitled 
to  practise  the  lawful  trade  of  a  surgeon,  and  entitled 
to  enforce  hia  rights }  there  is  nothing  to  negative  his 
qualification.  The  only  facts  are  that  he  called  him- 
self a  sturgeon,  and  was  not  registered.  I  do  not  think 
that  that  is  enough,  for  it  cannot  be  maintained  that 
every  person  who  calls  himself  a  surgeon  without  being 
registered  is  liable  to  be  convicted."  Here  the  evidence 
given  before  the  justices  was  sufficient  to  justify  a 
conviction. 

jRobinton^  contra,  for  the  respondent— >Dr.  Kelly  has 
since  caused  his  diploma  to  be  registered ;  he  has  a  per- 
fect right  now  therefore  to  practise  as  an  M.D.  (He 
was  stopped  from  argument  by  the  court) 

Pollock,  C.B.— -I  am  of  opinion  that  the  respon- 
dent is  entitled  to  our  judgment  There  can  be  no 
doubt  that  he  has  been  called  ^*  Doctor  "  for  many  years 
past,  that  he  assumed  the  title,  and,  as  the  case  finds, 
that  he  practised  as  a  medical  man.  It  appeared  that 
he  had  a  diploma  of  a  foreign  university,  which 
authorised  him  to  use  the  title  of  Doctor  of  Medicine, 
and  practise  medicine  throughout  Germany.  His  name 
was  upon  the  Medical  Register  of  this  oountiy  as  a 
surgeon  and  apothecary,  and  having  a  diploma  which 
aathorised  him  to  call  himself  "  Doctor  **  out  of  Eng- 
land, why  not  here  ?  He  is  most  certainly  not  within 
the  terms  of  the  40th  section  of  the  Act  as  being  a 
person  who  wilfully  and  falsely  pretends  to  the  title, 
and  liable  to  be  summarily  convicted  for  the  offence.  The 
justices  were  quite  right  in  dismissing  the  compLaint, 
and  I  think  this  appeal  slionld  be  dismissed  with  costs. 

Boam^vell^  B. — ^I  am  of  the  same  opinion,  and  it 


only  shows  the  reasonableness  of  the  rule  laid  down  at 
the  commencement  of  this  case,  that  the  party  in  sop- 
port  of  the  information  or  complaint  should  begin  in 
argument ;  the  burden  of  proof  is  on  him,  and  he  it  is 
who  should  first  seek  to  establish  if  he  can  the  offenee 
laid.  If  he  does  not,  there  is  at  once  an  end  of  the 
matter.  Now  here  I  am  of  opinion  there  is  no  offence 
charged  to  which  the  respondent  is  liable.  The  Medical 
Practitioners  Act  contains  a  prohibition  against  penoai 
beinff  or  pretending  to  be  doctors  of  medicine,  surgeons, 
apothecaries,  or  general  practitioners,  without  being  firrt 
duly  qualified  and  registered  as  the  Act  directs.  I  think 
sect.  40  was  intended  as  a  protection  for  the  public,  as  it 
provides,  that  if  any  person  should  wilfully  and  falsely 
pretend  to  be,  or  take  or  use  the  name  or  title  of  a  phy- 
sician, doctor  of  medicine,  licentiate  in  medicine,  suigeon, 
general  practitioner,  apothecaiy  and  so  forth,  or  any 
name,  title,  addition,  or  description  implying  that  he  is 
registered  under  that  Act,  or  recognised  by  Taw  assocb, 
shall  upon  summary  conviction  pay,**  &c.  The  respon- 
dent is  clearly  entitled  to  be  recogmsed  as  a  snzgeon, 
general  practitioner  and  apothecaiy.  He  is  on  the 
register  as  such,  and  I  think  the  object  of  the  statute 
was  to  prevent  persons  pretending  to  be  duly  qualified, 
and  assuming  a  title  to  which  they  were  not  entitled, 
when  in  fact  they  had  no  qualification ;  as  if  any  (me 
wilfully  and  falsely  called  himself  M.D.  when  only  a 
member  of  the  College  of  Suigeons ;  and  I  am  con- 
firmed in  this  by  sect  30,  which  provides  that 
every  person  registered  under  this  Act)  the  Medical 
Act,  21  &  22  Vict  c  90)  who  may  have  obtained 
any  higher  degree  or  qualification  other  than  the 
qualification  in  respect  of  which  he  may  have  been 
registered,  shall  be  entitied  to  have  such  higher 
degree  or  additional  qualification  inserted  in  the  register 
in  substitution  for,  or  in  addition  to,  the  qualification 
previously  registered,  on  payment  of  such  fee  as  the 
council  may  appoint"  The  respondent  has  a  diploma 
as  doctor  of  medicine  of  a  foreign  university,  which  may 
be  substituted  for  that  which  is  on  the  register,  or  by 
sect  15  and  schedule  A  of  the  Act  may,  besides  the 
other  titles  he  has  registered  already,  be  registered  too; 
he  would  bo  then  qualified  to  practise  as  a  physictaa 
in  England.  The  case  merely  states  he  practised  as 
a  medical  man.  The  next  thing  is,  if  he  has  practised 
as  M.D.  at  all,  has  he  done  it  wilfully  and  falsely,  con- 
trary to  sect.  40  of  the  Act  of  Parliament  ?  What  is 
the  meaning  of  the  Act  ?  AVhy,  that  any  person  should 
wilfully  and  fraudulently  pretend  to  be  an  M.D.,  sur- 
geon, apothecary,  &c,  when  in  fact  he  is  not  It  must 
be  done  intentionally  If  at  all,  and  when  he  is  not  en- 
titled to  be  registered.  Well,  did  the  respondent  do  it  here  ? 
Clearly  he  did  not  He  is  on  the  register  as  a  surgeon 
and  apotiiecaiy ;  and  ho  has  also  a  foreign  dij^oma  en- 
tiding  him  to  the  degree  of  M.D.,  and  he  has  put"  Dr.** 
on  a  brass  plate  on  his  gate ;  and  because  he  has  not 
got  that  diploma  registered  are  we  to  say  that  he  has 
pretended  to  be  and  use  the  titie  of  doctor  of  medians 
with  an  intention  on  his  part  to  do  wrong?  I  am  of 
opinion  that  he  has  not  done  so  within  the  meaniog  of 
the  Act  of  Pariiament,  and  that  this  appeal  should 
be  dismissed. 

Channell,  B. — ^I  am  of  the  same  opinion,  and 
think  the  justices  were  right  in  determining  that  the 
respondent  having  the  diploma  produced  before  them, 
could  not  be  said  to  have  assumed  the  ttUe  of  doctor  of 
medicine  wilfully  and  falsely  within  the  meaning  of  the 
Medical  Practitioners  Register  Act,  and  I  oome  to  that 
condnsion  for  the  reasons  which  have  been  given  by  my 
brother  Bramwell.  [The  learned  baron  then  nferred 
to  the  way  in  which  the  case  had  been  stated.] 

Wilde,  B.  —The  only  question  for  us  to  detennine 
is,  whether  the  respondent  has  wilfullj  and  falsaly 
pretended  to  be  a  physician  and  doctor  of  nwdicine 
within  the  meaning  of  this  Act  of  l*arliament  when 
he  is  not  It  appears  tome  to  be  a  question  of  fact;  the 
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fact  bring  that  the  respondent  has  practised  as  a  medical 
man;  that  he  b  on  the  Medical  Register  as  a 
EBz^eon  and  apothecary ;  and  that  having  a  diploma  of 
the  anirenity  of  Erlangen  in  Davaria,  which  entitles 
him  to  use  the  title  of  **  Dr.  '*  and  practise  medicine 
throog^t  Germany,  he  has  put  *'  Dr."  before  his 
name  on  hli  door-plate.  A  case  has  been  handed  up 
to  me  within  tlie  last  few  minutes,  of  Ladd  v.  Goula^ 
1  L.  T.  Rep.  N.  S.  325,  very  similar  to  the  present,  iu 
which  the  Court  of  Q.  B.  held  it  was  a  question  of 
bet  for  the  magistrates  to  decide,  not  one  of  law  to 
be  reserred  for  the  opinion  of  the  court,  and  I  think 
with  the  Court  of  Q.  B.  it  is  a  question  of  fact ;  but 
I  eoocnr  also  with  the  rest  of  this  court  in  thinking 
the  ma^tratea  acted  rightly  in  dismissing  the  com- 
phuttt  upon  this  occasion,  and  that  the  respondent 
is  enUtkd  to  our  judgment 

Appeal  ditmissed;  judgment  for  reip<mdeiU,  vntk 
codM. 
Attorney  fur  the  appellant,  H,  Palmer, 
Attorney  for  the  respondent,  Rohinecn, 


Nov.  22  and  26. 
Be  William  TiioMPsoy . 
Aggratated  assauli  —  16  cf  1 7  VicL  c.  30  —  Charge 
of  rope — JurUdiotion  of  tnagittralee — Habeas 
corpve. 
Where  an  information  charged  a  prisoner  with  having 
wUawfuIlg  aseauUed  and  abused  a  woman,  and 
after  a  tUs&tssion  between  the  aitomeg  for  the  pro" 
sraUrix,  the  attomeg  Jor  the  prisoner,  and  the 
jMsHces^  it  was  agreed  not  to  proceed  with  a  charge 
of  rape  under  that  information,  but  to  proceed 
nndtr  the  Aggravated  Assaults  Act,  and  the  onlg 
emdenee  qf  the  assault  was  that  given  bg  Vie  prose- 
cutrix  herself,  who  sioore  that  the  prisoner  violated 
her  person  against  her  will,  and  the  magistrates 
tksrtupon  convicted  the  prisoner  of  an  aggravated 
assamlt  under  the  16  cf  17  Vict,  c  30,  and  sentenced 
him  to  six  months'  impriwnment : 
Bdd  (per  Pollock,  C.B,  and  Wilde,  A),  that  an 
assault  with  intent  to  commit  ang  other  offence  is 
itself  an  offence  distinct  from  a  common  assaulL 
That  bg  9  Goo.  4,  c.  31,  oni  16  ^  17  Vict,  c  30, 
uugistrates  have  Jurisdiction  over  common  assaultt 
onlg.  That  where  the  juris  Jiction  depends  on  eer' 
tain  facts  being  proved  or  not  proved,  the  decision 
of  the  magistrates  as  to  the  proof  qf  those /acts  is 
conclusive,  but  that  the  court  will  consider  &e  facts 
so  as  to  determine  what  was  the  nature  of  the  charge 
brfore  the  magistrates ;  and  that  on  the  facts  of  this 
cam  the  magistrates  had  exceeded  their  jurisdiction 
bg  eonvicting  on  a  charge  of  assault  other  than  a 
common  assault: 
Held,  contra  (perBramweU  and  Channell,  BE.),  that 
in  point  qfform,  a  charge  qf  assault  onlg  was 
broi^i  brfore  the  magistrates^  and  that  it 
was  not  competent  Jbr  the  court  to  review  the  evi- 
denee  on  which  the  decision  qf  the  magistrates  was 
founded, 

Wniiam  Thompson  was  convicted  of  an  atrgrayated 
aasanlt  upon  a  woman  under  the  16  &  17  Vict.  c.  30, 
and  committed  to  Preston  gaol  for  six  months. 

The  information,  which  had  been  drawn  up  by  the 
nagistrateM*  cleric,  who  was  a  layman,  charged  the 
defendant  Thompson  with  "  unlawfully  assaulting  and 
abusing  the  oomphtinant ;"  and  when  the  attorney  for 
the  prosecatrix  proceeded  to  charge  the  defendant 
Thompson  before  the  magifitntes  with  having  com- 
mitted a  rape,  it  was  objected  for  the  defendant  that 
the  information  did  not  charge  him  with  a  felony ;  and 
after  some  argument  between  the  attorneys  and  the 
jostioes,  it  was  agreed  thnt  the  oase  should  be  taken 
mider  the  Aggravated  Assault  Act  The  only  evidence 
j»f  th«  asMult  was  that  givea  by  the  prosecutrix  her- 


self, who  distinctly  swore  that  the  defendant  had 
committed  a  rape  upon  her. 

The  commitment  stated  "That,  whereas  William 
Thompson,  of  Oswaldtwistle,  county  of  lAncaster,  to 
wit,  manager  of  a  cotton  factory,  was  duly  convicted 
before  two  justices  of  the  peace,  upon  the  information 
and  complaint  of  Susannah  Taylor,  of  Belthorne,  iu 
the  township  of  Oswaldtwistle,  single  woman,  for  that 
the  said  William  Thompson,  within  three  calendar 
months  last  past,  to  wit,  on  the  29th  Oct  1860,  at 
the  township  of  Lower  Darwen,  in  the  lower  division  of 
the  hundred  of  Blackburn,  in  the  said  county  of  Lan- 
caster, did  unlawfully  assault  and  abuse  the  said 
Susannah  Taylor,  contrary  to  the  statute  in  such  case 
made  and  provided ;  and  the  said  justices  did  find  the 
said  assault  to  be  proved,  and  to  be  of  such  an 
aggravated  nature  that  it  could  not,  in  the  opinion 
of  the  said  justices,  be  sufficiently  punished 
under  the  provisions  of  the  stat  9  Geo.  4,  c.  31,  and 
the  said  justices  did  therefore,  in  pursuance  of  the 
statute  passed  in  the  sixteenth  year  of  the  reign  of  her 
present  Majesty,  entitled,  *  An  Act  for  the  better  pre- 
vention and  punishment  of  aggravated  assaults  upon 
women  and  children,  and  for  preventing  delay  and 
expense  iu  tlie  administration  of  certain  parts  of  the 
criminal  law,*  adjudge  that  the  said  William  Thompson 
for  his  said  offence  should  be  imprisoned  in  the  house 
of  correction  at  Preston,  in  the  said  county,  for  the 
space  of  six  calendar  months." 

Under  these  circumstauces  a  rule  nisi  had  been 
granted  calling  on  the  justices  to  show  cause  why  a 
habeas  corpus  should  not  issue  to  bring  up  the  body  of 
the  said  William  Thompson,  on  the  ground  that  the 
justices  had  no  jurisdiction  in  the  matter. 

J.  Kage  now  showed  cause. — It  was  contended,  first, 
that  the  conviction  was  not  before  the  court,  but  only 
the  commitment,  and  that  being  regular  and  good  upon 
the  face  of  it,  being  drawn  up  in  accordance  with  the 
forms  in  Jervis*s  Act,  would  be  a  sufficient  return  to  a 
writ  of  habeas  corpus,  and  that  the  court  could  not,  as 
the  conviction  was  not  before  them,  inquire  into  the 
evidence  upon  which  the  justices  acted.  Secondly,  the 
question  as  to  the  degree  and  sufficienqr  of  evidence 
and  the  credit  due  to  witnesses  is  a  matter  solely  within 
the  discretion  of  the  magistrates,  and  the  court  will 
not  interfere  unless  it  appear  that  there  was  no  evi- 
dence whatever  to  support  the  conviction  :  (A  v.  B(Aton^ 
1  Q.  B.  66;  Paley  on  Convictions,  107.)  In  this  case 
there  was  clearly  sufficient  evidence  of  an  assault  to 
support  the  conviction,  and  the  fact  that  further  evi- 
dence was  given  tending  to  show  that  a  rape  had  been 
committed  does  not  invalidate  their  decision,  as  not 
only  were  they  confined  to  the  offence  stated  in  thd  in- 
formation, but  it  might  well  be  that  they  were  satisfied 
with  the  evidence  of  the  assault,  but  not  satisfied  with 
the  evidence  of  the  more  serious  offence.  Thirdly,  that 
the  word  "  abuse  "  in  the  information  did  cot  neces- 
sarily mean  "  ravishing,*'  and  that  prefixing  the  word 
"unlawfully''  showed  that  a  misdemeanor  waa  in- 
tended. Fourthly,  that  supposing  the  information  was 
for  a  rape,  and  the  evidence  only  made  out  an  offence 
included  in  but  not  amounting  to  the  felony,  the  magis- 
trates were  justified  in  convicting  for  the  lesser  offence. 

Overtnd,  Q.C.  {Wheder  with  him)  in  snppoit  of 
the  rule. — ^The  information  meant  more  than  a  common 
assault,  and  the  employment  of  the  word  "abuse" 
gave  notice  to  the  magiatrates  of  the  more  serious 
charge  (18  £liz.  c.  7,  s.  4),  and  the  evidence  of  the 
woman  pointed  to  rape  or  nothing.  No  private  ar- 
rangement between  the  parties  could  give  the  magis- 
trates the  right  to  adjudicate  in  sudi  a  case;  they 
should  either  have  committed  the  prisoner  for  trial  or 
have  discharged  him.  Even  if  they  did  not  consider  that 
the  charge  of  rape  was  established,  it  was  evidently  either 
an  ^  assault  with  intent,"  or  at  least  an  indecent  as- 
sault ;  and  in  either  case  their  jurisdiction  was  ousted : 
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(14  &  15  Vict,  c  100,  8.  29.)  Bt  9  Geo.  4,  c.  31, 
JDSticcs  were  empowered  to  dcnl  snmmarilj  with  com- 
mon assanlts;  and  by  16  &  17  Vict.  e.  30,  thej  are 
aathorised  to  inflict  a  more  serere  pnnisiiment  for  ag- 
gravated assaults,  bat  that  gives  them  no  power  to 
deal  mth  charges  of  rape,  aBs.nu1t  witli  intent,  nor  with 
indecent  assaults.  If  the  word  "  abuse  "  took  the  case 
beyond  an  aggravated  assault,  their  summary  jurisdic- 
tion was  at  once  ousted :  (28  &  23  Vict  c.  17.) 

CWr.  adv,  vuU. 
Nov.  26. — PoLT,ocK,  C.B. — In  this  case  an  appli- 
cation was  made  the  other  day  by  Mr.  Overend  for  a 
writ  of  kabeat  corput.    Cause  was  shown,  and  Mr. 
Ovorend  and  Mr.  Wheeler  were  heard  in  support  of  the 
rule.    The  court  being  equally  divided  the  rule  will 
be  discharged ;  but  it  is  right,  perhaps,  shortly  to  state 
the  grounds  on  which  it  appears  to  me  that  the  writ 
ought  to    have  issued.      It  appears  that   the   con- 
viction and  commitment  were  under  the  16  &  17  Vict, 
e.  30,  by  which  magistrates  are  empowered,  if  they 
think  an  assault  to  be  of  an  aggravated  character,  to 
extend  the  imprisonment  that  may  bo  iuflicted  under 
the  9  Qeo.  4,  c.  31,  from  three  months, whidi  that  statute 
empowers,  to  six  months,  which  the  magistrates  may 
award  under  the  16  &  17  Vict.  The  objection  to  the  oon- 
▼iction  and  the  warrant  founded  upon  it  was  thb,  that 
the  magistrates  have  exceeded  their  jaris<Uction;  and 
it  appears  that  their  jurisdiction  is  founded  upon  this : 
by  the  9  Geo.  4,  if  complamt  be  made  of  a  common 
assault  (the  statute  does  not  say  an  assault  merely, 
but  it  says  a  common    assault),    if   complaint    be 
made  of  a  common  assault,  the  magistrates  have  a 
right  to  deal  with  it,  and  to  award  to  tlie  party  found 
guilty  of  a  common  assault  any  term  of  imprisonment 
not  exceeding  three  months.    It  may  be  matcriul  to 
consider^  what  is  the  moaning  of  the  expression  *'  com- 
mon assault**     It  appears  to  me  that  it  means  an 
assault  not  accompanied  by  any  circumstances  that 
give  to  the  assault  the  distinct  character  of  an  offence 
recognised  by  the  law  as  something  more   than  an 
assault      I  certainly  cannot  understand  that  expres- 
sion to  mean  anything  else.    The  assault  may   be 
accompanied  with  a  violent  killing,  and  then  it  would 
be  man^ilanghter  or  murder ;  an  assault  may  be  accom- 
panied with  violation  of  the  person  of  a  woman  against 
her  will,  and  then  it  would  ht  a  rape ;  it  may  be  accom- 
panied with  drcumstanocs  that  leave  no  doubt  of  an 
mtention  to  commit  a  rape,  it  would  then  be  an 
assault  with  intent  to  commit  a  rape;   it  may  bo 
accompanied  with  circumstances  that  show  that  there 
was  an  intention  to  kill,  and  an  assault  with  Intent  to 
commit  a    rape  is  only  a  misdemeanor,  it  is  not  a 
felony ;  but  an  assault  witli  intent  to  kill  is  to  this  hour 
a  capital  felony.     It  may  be  an  assault  for  some  other 
purposes,  which  it  is  not  necessary  to  repeat  here  now. 
rhus    it    may    either    be    a  capital    felony,   or  a 
felony,  or  nothing  but  a  misdemeanor;  but^   in  my 
judgment,  an  assault  with  intent  to  commit  a  rape  is  as 
distinct  an  offence  from  a  common  assault  as  murder 
is  distinct  from  rape.      They  both  are  distinct  from  an 
ordinaxy  assault,  or    an  assault  for  a  purpose  not 
amounting  to  fi^ony,  but  yet  going  beyond  a  common 
assault,  and  the  circumstance  of  tluit  being  an  assault 
(as  a  common  drcumstance  in  all  these  cases)  does  not 
identify  the  two  crimes  so  as  to  make  them  more  or  less 
of  the  same  class  of  offence.    That  is  an  assault  with 
something  beyond ;  but  still,  having  taken  that  away 
from  the  assault,  in  my  judgment  there  is  as  much 
distinction  in  point  of  law  between  a  conmion  assault 
and  an  assault  with  intent  to  commit  a  rape  as  there 
is  between  larceny  and  perjury,  and  I  do  not  think  that 
it  was  ever  intended  that  they  should  be  confounded 
together.     Well,  then,  the  statute  of  the  9  Geo.  4, 
having  taken  means  to  limit  the  authority  of  the 
magistrates  to  inquire  into  a  common  assault,  in  my 
18  aathority  b  not  extended  by  the  16  &  17 


\nct,  which,  although  it  docs  not  repeat  the  expression 
"  common  assault,**  and  speaks  merely  of  an  assault, 
but  of    a  more    aggravated   character,    refers  back 
to  the  power  of  punishment  under  the  9  Geo.  4,  and 
says,  if   the   assault  b  of   so    aggravated  a  nature 
that     the     magistrates   think    the    powers   of    the 
9  Geo.  4  not  sufiSdent,  they  shall  not  be  limited  to 
three  months,   but  may  award  imprisonment  for  a 
term  not  exceeding  six  months,  with  or  without  hard 
labour.    It  appears  to  me  that,  under  these  provisions 
of  the  Legblatore,  the  magbtrates  have  no  authority 
except  to  inquire  into  a  charge  of  common  assauTt ;  that 
when  that  charge  b  made  for  any  other  aggravated 
assault  dblinguished  by  the  law  and  marked  out  for  a 
different  mode  of  punbhment,  they  ought  to  hold  their 
hand  and  send  the  case  for  trial  at  the  sessions,  if  the 
sessions  be  competent  to  inquire  into  the  offence,  or  at 
the  assises,  if  the  offence  be  of  such  a  nature  that  it 
ought  to  go  there.    Then  the  question  that  I  have  to 
put  to  myself,  in  point  of  fa<it,  with  reference  to  these 
proceedings  b  this.  What  was  the  charge  made  before 
the  magbtrates?     If   it  was  a  charge  of  common 
assault,  they  have  jurisdiction ;  if  it  was  a  charge  for 
an  assault  of  a  different  character,  they  had  no  ju- 
risdiction.     The    case  of  Bex  v.  BoUon  in  a   vei7 
able   summary   of  the   law  upon   thb    subject,  and 
it     points     out     with     remarkable     prcciaionf     in 
my  judgment,  the  occasions  on  which  the  questions  ef 
jnrbdiction  must  be  left  entirely  to  the  magistrates. 
There  are  cases  where  the  jurisdiction  depends  upon 
certain  facts  being  proved  or  not  proved.     Where  that 
is  the  case,  if  the  magistrates  have  dealt  with  the  fact 
as  being  proved,  and  have  exercised  a  jurisdiction  upon 
that  footing,  no  court  can  ioquu^  into  thdr  authority. 
Their  decision  u|ion  the  fact  is  condusive  with  refe- 
rence to  any  question  of  appeal,  or  application  to  any 
court  whatever.     But  when  the  nature  of  the  charge 
b  undoubted,  and  it  turns  out  that  the  charge  b  not  a 
charge  which  gives  them  jurisdiction,  then  it  appears 
to  me  neither  Rex  v.  BofUm  nor  any  other  authority 
prevents  the  Superior  Courts  in  Westminster-hall  from 
entertaining  the  matter  and  looking  at  the  evidence. 
What  was  the  charge  that  was  really  made  on  the  pre- 
sent occasion  ?    Tlie  information  states  that  the  charge 
b  for  assaulting  and  abusing  a  certain  woman.     The 
complaint  b,  upon  the  face  of  the  information,  some- 
thing more  than  a  mere  assaulting.    The  very  expres- 
sion (for  the  information  was  in  writing)  appears  to  me 
to  import  assaulting  and  something  more  ;  but  when 
one  hears  the  evidence,  it  seems  to  me  that  every  possible 
doubt  must  bo  removed,  and  I  think  the  Court  of  Q.  B., 
before  whom  tliis  matter  was  brought,  and  who  did  not 
grant  a  rule  to  show  cause  upon  thb  part  of  the  case,  wers 
not  in  the  position  in  which  we  are;  for  we  have  had, 
in  addition  to  the  nile  to  show  cause,  affidarits  filed  on 
the  part  of  those  who  support  the  conviction  and  the 
warrant,  and  who  resbt  the  rcle  for  the  habeas  corpm; 
we  have  a  statement  made  distinctly  of  all  that  took 
place  before  the  magistrates,  and  there  the  informatioa 
being  for  an  assault,  and  dearly  something  more,  called 
abusing,  it  appears  to  me  that  the  moment  the  com- 
plainant had    to    give  her  evidence,  she    forthwith 
detailed  a  complete  case  of  absolute  nolatien  of  her 
person  against  her  will.  It  appears  to  me  that,  without 
entering  into  any  very  nice  inquiry  as  to  what  b  the 
meanbg  of  the  word  **  abuse,"  there  are  veiy  strong 
grounds  for  thinking  that  the  word  **  abuse  **  as  applied 
to  a  woman — and  I  am  not  aware  that  in  any  case  it 
has  been  used  except  with  reference  to  sexual  inter- 
course;   certainly  it  has  in  more  than  one  Act  of 
Parlbment  had  that  meaning  applied  to  it — that  the 
term  **  abuse  "  apparently  always  imports  something 
of   that   nature.       Well  then,  we  have  those  facts; 
the    infonnation     b   for    assaulting    and    abusing, 
and  the  evidence    has    di:$clo6ed    ou    the    part    of 
the   complamant    a  statement  of   facts    that  com- 
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ititotc  a  complete    vioLition   of   ber  person  against] 
ber  vill.    C«u  any  one  say  tlint  that  was  a  charge  of 
a  common  assault  ?     I  think  it  was  not.     If  there 
was  DO  charge  of  a  common  assnnit  mnJe~if  there 
nts  no  evidence  of  a  common  as-^ault,  that  is,  merely 
a  common  assault — in  my  opinion  tiic  m  igistrates  had 
00  jurisdiction.     It,  however,  may  be  suggested  that 
tlttt  is  a  decision  of  the  magistrates  in  point  of  fact 
and  coDcInsive  with  us,  which  I  admit  it  to  be  where 
the  mere  qoestiun  of  trutli  or  falsehood  of  the  facts 
U  to  (Jetcnnino   the   matter ;   and  it  may    be  said, 
**Oii,  they  believed  the  woman  as  to  the  mere  assanlt, 
Imt  disbelieved   every   other  part   of  her  story,  and 
thrj  disbelieved  it  was  either  an  actual  rape,  or  an 
litempt  to  commit  it.**    But  it   appeal's  to  me  that 
voold  only  bo  trifling  with  what  I   think   it  is  our 
dsty  to  take  care  of,  namely,  that  the  magistrates  do 
not  exceed  their  jurisdiction,  and  exercise  a  power  of 
sending    one    of    her    I^Iajcaty's     subjects    for     six 
months   to   prison,    and    possibly  with    hard   labour 
(tboQgfa  hard  labour  was  not  given  in  this  case),  the 
effect  of  which  would  be  to  put  an  end  to  all  further 
inqoiry  about  the  rajie,  which,  after  the  judgment  of 
the  magistrates,   you   would  have   no  right  to  deal 
witik    They  cannot  in  substimco  pardon  it  by  treating 
itaiacommon  assault  and  disbelieve  the  woman.  In  my 
judgment,  therefore,  their  duty  was  to  have  sent  the 
rase  to  be  tried  at  the  assizes,  and  to  have  held  their 
hands  with  reference  to  any  supposed  jurisdiction  of 
their  own.     I  own  that  it  appears  to  me  that  I  should 
be  ascribing  to  the  magistrates  a  couise  of  investigation 
vbich  I  cannot  bring  myself  to  believe  to  be  the  truth. 
It  ippears  to  mc  that  the  moment  it  came  out  that  the 
chaise  of  assault  was  accompanied  by  this  charge  of 
rape,  it  was  the  duty  of  the  magistrates  instantly  to 
ny,  ^  No  consent  of  the  defendant  will  give  m  juris- 
&tioD ;  we  have  no  right  to  deal  with  that  matter  at 
all    We  will  stay  our  hands  and  the  party  must  take 
bis  trial  at  the  assizes.**    Instead  of  that,  the  magis- 
tntes  appear  to  have  sentenced  the  party  to  six  months* 
imprisonment— they  certainly  did  not  give  haid  labour, 
tbou|^  if  they  had  believed  the  woman  it  was  difficult  to 
saj  that  they  ought  not  to  have  done  so ;  but  it  is  a  very 
oninteliigible  proceeding  to  say  that  they  believed  the 
voman  so  far  as  to  the  assault,  and  they  utterly  dis- 
beBeved  her  with  respect  to  the  rape«  or  any  attempt  at 
npe.  And  therefore,  as  they  cut  it  all  down  to  a  mere 
eommon  assault,  they  had  jurisdiction  to  deal  with  that 
under  the  statute.     I  own,  witli  the  profoundest  re- 
spect  for  my  brethren  who    do   not   entertain   the 
same   opinion  as  myself,    I    cannot    help    thinking 
that  it  borders  on  trifling  with  oar  duty  to  apply  the  de- 
risdon  in  the  ca-sj  of  Hex  v.  BoUon  to  such  a  state  of 
things.    I  cannot  bring  my  mind  to  believe  that  the 
magbtrates  acted  under  any  such  notion  of  their  duty  0  r 
their  rights.     I  cannot  believe  that  they  acted  as  they 
(fid  becaose  they  believed  the  woman  as  to  the  assault, 
md  disbelieved  her  as  to  the  rape.    If  they  disbelieved 
so  material  a  matter,and  they  thought  she  was  swearing 
falsely,  I  think  they  would  bavo  dismissed  the  matter 
altogether,  and  not  have  sent  the  man  without  a  trial 
Inr  a  jary  to  an  imprisonment  for  ux  months.  Thinking 
therefore,  as  I  do,  that  there  was  no  charge  of  a  com- 
DMn  assaolt— that  the  charge  was  really  of  a  distinct, 
abetantive  and  different  offence,  namely,  a  charge  of 
rape,  or  at  least  an  assault  with  intent  to  commit  a 
ntpe,  both  of  which  are  entirely  distinct  from  the 
ebarge  of  assault,  and  thinking  that  the  magistrates 
had  no  right  when  that  charge  was  made  to  give  them- 
idves  jansdictlon  by  believing  a  part  of  the  case  and 
(SiMeving  the  remainder — in  my  opinion  the  writ  of 
Aofteof  corpus  otight  to  go ;  at  all  events,  we  onght  to 
have  the  man  here,  and  have  it  fully  argued  before  us 
Whether  that  conviction  and  the  warrant  of  commit- 
itent  can  be  sustained  in  law. 
Bbajcwkll,  B.  —I  regret  that  my  opinion  Bhoold 


be  adverse  to  that  of  my  Lord,  because  I  would  rather 
this  court  should  be  agreed ;   but  I  thmk   Uiis   rale 
should  be  discharged.     A  preluninary  objection  was 
taken  by  Mr.  Kayo  tiiat  the  conviction  was  not  before 
the  court,  which  I  advert  to  only  to  show  that  it  has 
not  been  passed  over,  and  it  is  not  to  be  supposed  that 
we  take  it  to  be  ill-founded;  but  the  matter  having 
been  discussed  upon  the  other  point,  and  I  being  pre- 
pared to  express  an  opinion  upon  it  favonrable  to  Mr« 
Kaye,  it  is  not  necessary,  as  far  as  I  am  c>uceraed,  to 
entertain  that  preliminary  objection,  or  to  determuie 
whether  it  is  well  founded  or  not,  and  it  is  not  to  be 
supposed  that  we  say  it  is  not.     Now,  assuming  that 
the  documents  before  us  are  sufficient  upon  the  face  of 
them  to  wairant  the  detention  of  the  prisoner,  inas- 
mucli  as  he  would  upon  their  being  returned  have   to 
bo  remanded,  unless  he  could  shuw  a  want  of  jnrisdio- 
diction,   the    question  whether    this    rule  should  be 
made  absolute  seems  to  me  to  be  a  question  of  whether 
or  not  it  is  shown  that  the  magistrates  had  jurisdiction. 
As  my  Lord  has  put  it — and  I  go  entirely  along  with  my 
Lord  in  his  reasoning,  for  the  purpose  of  showing  what 
the  jurisdiction  of  the  magistrates  was — I  think  they  had 
no  power  to  convict  this  man  in  the  way  they  have 
done,  except  upon  the  charge  of  an  offenoe  of  which 
they  have  convicted  him.     That  seems  to  be  a  truism ; 
but  the  reason  I  make  the  remark  in  that  way  is,  that, 
though  no  doubt  cases  may  occur  whei*o  a  particular 
charge  being  brought  against  a  man,  and  it  turning 
out  ho  is  not  guilty  on  tliat  charge,  the  magistrates 
have  not  jurisdiction  to  entertain  the  one  of  wliich  he 
is  guilty,  yet  it  not  being  necessary,  as  it  was  not  neces- 
sary in  this  case,  that  there  should  be  an  information 
in  writing,  the  magistrates,  no  doubt,  instead  of  going 
through  the  fonn  of   solemnly  dismissing  tho  first 
charge,  and  asking  the  parties  to  go  into   a  new 
charge,  and  make  their  statements  over  again,  may 
say,  *'  The  offence  is  not  proved,  we  dismiss  it,  and 
such  another  charge  is  preferred,  and  we  convict  on 
that;**  that  is  posable;  but  in  point  of  form  they 
onght  to  dismiss  any  charge  brought  before  them  if  not 
well  founded,  and  separately  entertain  another.    In 
this  case  tlie  question,  to  my  mind,  is,  whether  a 
cliarge  was  brought  before  them  of  an  assanlt  ?     Be^ 
cause,  if  it  was  competent  for  them,  and  tliey  were 
bound  to  hear  it,  to  entertain  and  determine  it ;  and  if 
they  did  detenniiio  it,  and  it  was  made  oat,  it  seems 
to  me  that  we  have  no  power  to  investigate  the  pro- 
priety of  their  proceedings.     Therefore,  to  my  mind, 
the  question  is  whether  a  charge  was  brought  before 
them  of  a  character  of  which  they  could  convict  the 
defendant  ?    And  I  go  along  with  my  Lord    in  his 
reasoning,  that  if  it  had  been  a  charge  of  rape  they 
ought  not  to  have  convicted  him  of  this  offence,  and 
onght  to  have  dismissed  the  charge.     So  also  I  am  in- 
clined to  thmk,  if  it  had  boon  a  charge  of  any  of  the 
assaults  which  my  Lord  has  referred  to,  which  an  not 
common  assaults,  they  ought  to  have  dismiBsed  the 
charge.    Again  I  say,  therefore,  the  question  to  my 
mind  is,  whether  the  charge  was  a  charge  of  tho 
offenoe  of  which  they  have  convicted  him?   and  I 
thhik  it  was.    The  written  complaint  was,  that  the 
prisoner  had  assaulted  and  abused  the  female  who 
made  the  complamt.    I  confess,  to  my  mind,  the  word 
"abuse**  has  no  meaning ;  it  is  not  a  word  of  art,  it 
is  not  a  technical  word,  except  in  a  different  sense  to 
that  which  has  generally  been  imputed  to  it  in  popular 
language ;  it  may  mean  either  to  call  npmes  or  abnae 
bywords;  perhaps,  correctly  speaking,  it  means  any 
private    misuse    in    office,  or   a    man    abasing    hu 
powcis;  and  other  instances  might  be  shown.    It  is 
also  very  possible  thut  magi!>trates  may  abase  tfa«r 
power  when  cases  of  this  description   are  bronght 
before  them— that  is,  misuse  it    The  only  way  in 
which  I  find  it  used  as  a  term  of  art  is  in  away  wfaieb. 
to  my  nund,  shows  it  does  not  mean  nyish ;  because  I 
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find  it  used  in  a  statnte  in  this  way  : — The  16th 
section  of  9  Geo.  4,  e.  31,  says  :  "  Whereas  on  trials 
for  the  crimes  of  rape  and  the  carnally  ahusing  girls 
under  the  respective  ages  herein  mentioned;"  that  is  to 
say,  on  charges  of  rape  and  on  charges  which  are  not 
chai^ges    of   rape,    bat     "  carnally  abusing  **  young 
females.    There,  to  my  mind,  the  word  abuse  is  mani- 
festly used  as  different  from  the  word  rape :  it  may 
include  rape  no  doubt,  or  it  may  not ;  yet  the  statutes, 
particularly  tlie  9  Geo.  4,  c  31,  s.  16,  enact  *'That 
if  any  one  shall  unlawfully  carnally  know  and  abuse," 
that  is  unlawfully  carnally  abuse,  whether  with  orwithout 
consent,  there  may  be  an  abusing,  although  no  rape.     To 
my  mind,  therefore,  this  wonl,   without  the  proper 
concomitants  "  did  carnally  know,"  and  "  unlawfully  and 
carnally,"  really  has  no  meaning  at  all.     If  I  take 
it  to  have  any  meaning,   I  should  say  it  had  the 
meaning  which    at    first  sight  one    would    suppose 
it  indicated,   that  the  female  was  under  age  ;  and, 
in    point  of  fact,  with  reference    to   this    particular 
woman,    it  seems    to    me    to  be  meaningless.    But 
then  the  only  expression    used    is,    **  the  defendant 
did  unlawfully  assault  her,"    toj^etlier    with    words 
which  may  or  may  not  mean  he  did  something  else, 
but  which  in  my  mind  have  no  definite  meaning.    I 
tliink,  therefore,  that  upon    the  written  information 
before  the  magistrates  there  was  nothing  to  preclude 
their  entertaining  a  charge  of  common  assault,  though 
they  would  have  been  precluded  if  it  had  been  said  he 
feloniously  assaulted  with  intent  or  attempted  to  com- 
mit a  rape,  or  any  of  the  other  offences  that  are  not 
common  assaults.     Well,  that  being  the  written  in- 
formation, and  that  being  tho  written  charge,  was 
there  anything  else  to  show  that   the    magistrates 
believed  there  was  any  ambiguity  about  it,  and  that 
the  charge  was  one  of  rape  ?  I  refer  to  the  charge,  in- 
dependently of  the  evidence,  for  a  reason   that  will 
appear  presently.    Now,  the  only  other  statement  of 
any  charge  we  have  had  before  us  is  the  charge  in  the 
opening  of  the  prosecutrix's  attorney,  who  undoubtedly 
began  by  saying  he  made  a  charge  of  rape,  and  on 
that  an  ol^tion  was  taken  by  the  opposite  party,  "You 
cannot  go  into  that,  because  the  written  charge  which 
we  are  called  upon  here  to  investigate  is  not  a  chai^ 
of  rape."    But  the  affidavit  of  the  prosecutrix's  attor- 
ney says :  '*  I  agreed  to  this ;  and  I  think  it  was 
agreed  to^  and  we  went  into  a  charge  of  a  common 
assault;"  which  my  brother  Channell  said,  as  I  thought 
very  properly,  in  the  course  of  the  argument,  is  the 
charitable  construction;  not  that  at  the  end  of  the 
evidence  the  justices  did  what  they  ought  not  to  do,  and 
agreed  to  suppress  the  charge  of  rape  and  go  into 
another  which  they  had  pMper  jurisdiction  to  go  into ; 
but  that  they  agreed  to  take  the  charge  of  common 
assault  under  the  belief  that  the  objection  of  the  pro- 
B(ecutrix*s  attorney  was  well  founded.     I  think  this  is 
not  only  a  charitable  way  of  looking  at  it ;  but  I  think 
a  more  correct  verbal  construction  of  the  nflidavits, 
liecausc  the  attorney  says  not  only  "  do  not  go  into  the 
charge  of  rape,'*  but  he  snys,  **  go  into  a  chai^  of 
assaiUt,  if  you  please."    I  cannot  say  I  object  in  point 
ot  law,  that  tho  justices  could  not  do  that ;  for,  though 
the  objection    was   founded  on  ignorance,   the  jus- 
tices acted  on  it,  and  after  tho  objection  of  the  prose- 
cutrix's attorney  to  the  charge  of  rape  the  cliarge  pre- 
ferred was  of  common  assault,  and  not  a  charge  of  any 
of  the  statutory  assaults  to  which  my  Lord  has  referred, 
as  to  which  I  confess  I  agree  that  if  there  had  been  such 
a  charge  it  would  havebmn  wrong  for  the  magistrates  to 
convict  of  the  offence,  and  they  ought,  at  all  events,  spe- 
dfically  to  have  dismissed  it  if  they  did  not  think  it  well 
founded,  and  then  entertain  the  new  one  to  be  brought 
before  them  of  a  common  assacdt     However,  by  this 
prOcMB  of  reasoning,  I  have  brought  myself  to  the 
obinion  that  tho  charge  made  before  the  magistrates 
wttf  8  charge  of  iQi  assault,  and  one  which  they  were 


competent  under  the  statute  to  entertain.      That  being 
so,  to  my  mind  there  is  an  end  of  the  case ;  because,  if 
they  were  competent  to  entertain  it,  it  matters  not 
that  it  was    not    supported    by  evidence  on  which 
tliey  ought  to  have  acted ;  it  matters  not  that  there  was 
abundant  evidence  on  which  they  ought  to  have  come 
to  an  opinion  that  an  offence  had  been  committed  over 
which  they  had  no  jurisdiction.   Altliough  I  think  it  is 
incompetent  to  us  to  look  into  the  evidence,  and  to  say 
in  what  way  they  ought  to  deal  with  it,  I  cannot  help 
subscribing  to  a  comtiderablc  extent  to  a  lemark  my 
Lord  has  made,  that  it  was  in  some  way  trifling  with 
what  we  may  call  the  real  merits  of  the  case  ;  becnose 
one  cannot  fail  to  perceive  that,  though  we  cannot,  in 
my  judgment,  review  their  proceedings,  they  ought  to 
have  come  to  a  different    conclusion.      It   ia    pos- 
sible in  point  of  law,  though  I   do  not  soppoee  it 
was  so  in  point  of  fact,  tliat  they  may  have  discredited 
that  a  rape  was  committed,  and  may  have  found  that 
nothing  but  an  aggravated  common  assault  was  com- 
mitted.    It  was  asked  in  the  course  of  the  argument 
how  it  was  possible,  if  the  woman's  statement  oould  be 
to  any  extent  believed,  there  could  he  an  assault  of  this 
description,  unless  with  an  attempt  to  commit  a  rape, 
or  unless  it  was  some  other  than  a  common  asoault  ? 
My  answer  is  this :  I  tiiko  it  to  be  perfectly  possible, 
in  point  of  fact,  that  a  man  might  violently  lay  hold  of 
a  woman  and   insist   on  kissing  her;     that  would 
subject  him  to  the  consequences  either  of  an  attempt  to 
ravish,  an  assault  with  intent  to  actually  rape,  or  an 
aggravated  assault;   and  on  her  resisting  he   might 
strike  her;  that  would  be  an  assault,  and  it  Li  possible 
in  point  of  fact,  that  such  an  assault  given  in  evidence 
may  have  satisfied  the  magistrates  that  a  common 
assault  of  an  aggravated  character  was  committed,  bnt 
no  statutable  assault,   no   felony  was  committed  or 
proved.       Now,   the  question  is,   whetlier   we   have 
jurisdiction  to   look  into  it ;   and  on  that  matter   I 
entertain  some  doubt,  the  impression  on   my  mind 
being,   that    if    they  had  the  charge  before   them^ 
on  which  they  convicted,  whether  there  was  or  was  not 
evidence  of  that  charge  is  a  matter  which  tliey  must 
determine.    They  determined  there  was  sufficient  en- 
dence  for  a  conviction,  and  the  impression  upon  my 
mind  is,  that  we  cannot  review  what  they  have  done. 
Accordingly,  on  that  ground,   I  think   there  was  no 
want  of  jurisdiction  shown,  and  if  the  prisoner  were 
brought  up  he  would  have  to  be  remanded.     I  think 
the  rule  ought  not   to  he  made  absolute,  beoouse  I 
cannot  see  that  there  would  be  a   m"re  solemn  dis- 
cussion upon  the  return  after  the  expense  of  bring- 
ing the  man  up  than  there  has  been  upon  the  present 
occasion.   I  may  say  that  another  thiug  that  infiaenoea 
me  is  this,  that  if  my  opinion  is  not  well  founded,  it 
is  a  satisfaction  to  know  that  a  court  of  co-ordinate 
jurisdiction  has  mianimously  expressed  an  opinion,  and 
I  think  not  an  ill-founded  one,  with  respect  to  the  decisioa 
of  this  particular  matter.    For  fear  I  should  be  mimm- 
derstood — for   fear  it   should  be   supposed    I    think 
the  magistrates  did  right  in  point  of  fact — I  wish  to 
make   this  observation.     I  am  not  going  to  censun 
them— I  dare  say  they  thought  they  were  warranted 
in  doing  what  they  did  in  point  of  law  and  expedient^; 
but  in  my  opinion    they  were  wrong.     I  think  tbej 
were  clearly  so.     One  of  the  effects  of  what  they  have 
done  U   to  pardon   this  man,  for   I   believe  no  fur- 
ther proceedings  could  be  taken  against  him  for  the 
rape. 

Pollock,  C.B.— In  my  opmion,  in  point  of  Jaw, 
that  is  so.  The  statute  expressly  says  no  action  shall 
be  brought,  and  no  further  proceedings  of  any  sort 
taken  in  respect  of  that  assault. 

BttAUWELL,  D. — But  be  that  as  it  may — whether 
it  has  that  effect  or  not,  or  whether  this  m^n  can 
still  be  tried  for  the  offence  of  rape,  is  not  the  qnestion 
before  us  to-^y.    It  is  utterly  impondble  that  they 
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can  haTB  eraditod  the  case  of  the  prosecotrix  without 
thiakbg  that  a  rape,  or  an  indecent  assault,  or  an  at- 
itapt  to  eommit  a  npe,  had  heen  conunitked-^it  is 
athri;^  inponible  they  oonld  have  done  so;  becanse, 
when  one  oomes  to  examine  into  the  evidence,  the 
onMS-ezamraation  of  the  proseentriz  was  not  for  the 
mrposa  of  showing  that  one  of  the  ingredients  of  npo 
had  not  taken  plaee,  and  that  there  was  not 
aa  assanlt  of  such  a  character  as  to  support 
tke  statement  that  penetration  had  taken  place 
•-that  then  had  not  been  an  attempt  to  commit 
a  lape,  or  an  indecent  assault — but  the  cross-examlna- 
tioDwas  solelj  directed  to  show  that  the  thing  was 
iooewith  her  consent  I  should  conceive  upon  the 
cndenee  the  only  doubt  the  magistrates  had,  or  onght 
to  hare  had,  was  not  whether  the  offence  she  staled 
liad  not  been  committed  in  the  other  particnlan,  but 
vketber  she  was  a  consenting  party  to  what  took 
place  or  not  If  that  was  so,  when  they  came  to  decide 
the  ease,  the  first  thing  they  ought  to  have  made  up 
their  minds  to  was,  b  the  defence  a  true  onc'-or  the 
ciae a  true  one  ?  If  the  case  on.the  part  of  the  pro- 
neotriz  is  a  true  one,  namely,  that  she  did  not  consent, 
they  vera  evidently  bound  to  commit  him  for  trial  on 
tlie  f^rsTO  charge  to  which  she  had  sworn,  or,  at  all 
erenta,  for  one  of  the  statutory  assaults,  if  they  had 
any  naaon  for  doubting  that  penetration  hod  taken 
place.  If  on  the  other  hand  they  believed  the  case  of 
tlie  defendant,  that  what  was  done  was  with  the 
eooseot  of  the  woman,  it  is  obvious  they  ought  not  .to 
bire  eonvicted  him  in  the  way  they  hare  done.  The 
oaly  question  really  raised  by  the  parties  is,  whether 
whst  took  place  was  with  or  without  the  con- 
Mot  of  the  prosecutrix.  AnJ,  in  my  opinion,  all 
they  ought  to  have  done,  and  what  in  point  of  law  is 
all  they  could  do,  was  to  determine  that  question  in  their 
ovB  minds ;  and  if  they  came  to  a  conclusion  that  it 
was  with  her  consent,  they  onght  to  have  dismissed  the 
nnmons;  if  it  was  not,  then  they  ought  to  have  sent 
him  for  trial  for  the  offence  with  which  he  was  charged. 
Thst  appean  to  my  mind  plain.  I  really  cannot  un- 
dintand  that  then  la  nny  doubt  about  it.  I  cannot 
refrain  from  saying  that  it  is  an  inexpedient  thing  that 
inagistrat4«  should  take  on  themselves,  from  any 
notion  of  expediency  or  otherwiae,  to  say.  We  will  not 
eommit  this  man  for  trial  for  the  offence  sworn  to 
againat  him,  because  he  may  be  guilty  of  another,  or  per- 
haps it  may  go  off  on  this,  that,  or  the  other;  or  to  save 
expenae,  or  what  not  What  they  ought  to  do,  without 
reference  to  the  consequences,  is  to  adjudicate  on  the 
endeuce  before  them,  and  if  that  satisfies  them  that 
the  offeoce  ehaiged  is  committed,  and  no  other,  they 
ought  to  convict,  m  they  must  have  done  in  this  case ; 
if  they  an  satisfied  a  different  offence  is  com- 
mitted, they  ought  not  to  have  convictod  him  at  all. 
Although  therefore,  I  am  of  opinion  that  the  charge  was 
sneh  that  they  could  convict  of  the  offence  of  which 
they  have  convicted,  and  we  cannot  reverse  what  they 
have  done,  I  also  agree  with  my  Lord— I  repeat,  in 
eider  that  there  may  be  no  mistake  about  it — that  it 
was  dvar  from  this  evidence  that  they  onght  not  in 
point  of  fact  to  have  come  to  the  conclu»ion  they  have 
dene,  but  they  ought  to  have  dbposed  of  the  summons 
or  sent  the  man  for  trial.  Wc  cannot,  however,  inter- 
fere with  their  proceedings,  and  this  being  my  opinion,  I 
thiok  this  rule  should  be  discharged. 

CiuxsKLL,  B. — I  concur  in  the  expression  of  regret 
that  has  fallen  from  the  rest  of  the  court,  that  there 
ihonld  be  a  difference  of  opinion  upon  this  subject, 
particularly  as  the  liberty  of  the  subject  is  concerned. 
After  having  given  the  case  the  best  consideration  I  am 
able,  I  concur  in  the  view  which  my  brother  Bramwell 
has  JQst  sUted,  and  I  think  that  no  rule  should  be 
drawn  np  in  the  nature  of  a  rule  absolnto.  It  seems 
to  me  the  question  is  not  as  put  by  the  Lord  Chief 
B«o&  and  my  brother  Bramwell,  whether  the  magis- 
[iUo.  Cab.] 


trates  acted  wisely  or  discreetly ;  that  is  not  at  all  the 
question.  As  that  is  not  the  question,  I  would  rather 
not  upon  that  point  express  any  opinion.  The  question 
is,  whether  the  magistrates  had  jurisdiction  or  not ; 
if  they  had  jiurisdiction,  I  think  we  ought 
not  to  interfere,  and  say  they  have  come  to 
an  erroneous  conclusion.  Now  I  sgree  as  to  the 
necessity  of  inquiring  into  the  facts  in  some  cases 
in  order  to  ascertain  whether  the  jurisdiction  existo  or 
not ;  but  in  this  case  all  the  facts  sra  proved  which 
give  jurisdiction.  But  it  is  said,  in  course  of  proving 
those  facts  sometliing  else  came  out  in  the  course  of 
the  evidence  which  destroys  the  jurisdiction.  I  do  not 
think  the  magistrates  are  bound  to  credit  the  evidence 
of  witnesses  to  the  full  extent ;  they  were  at  liberty  to 
believe  or  disbelieve  part  of  the  evidence,  and  if 
adopting  the  rest  of  the  evidence  the  case  was  left 
within  their  jurisdiction,  they  bad  a  right  to  exercise 
that  jurisdiction.  And  this  case  difiera  from  Jiax  y. 
Bolton^  in  which  the  complainant  had  himself  done 
something  which  in  terms  destroyed  the  jurisdiction  of 
the  magbtrates.  The  magistrates  who  conricted  under 
the  particular  statute  found  the  fact  to  bo  as  admitted, 
and  by  admitting  the  case  to  be  true  it  took  away  the 
jurisdiction.  The  question  then  is,  what  is  the  juris- 
diction that  arises  under  this  stotute?  The  information 
is  laid  under  the  16  &  17  Vict  c  30,  and  the  objec- 
tion is  not  that  tho  magistrates  have  not  found  in  terms 
that  thore  was  such  an  aggravation  of  tho  assault  that 
it  could  not  be  sufficiently  punished  under  the  9  Geo. 
4,  but  that  they  found  tho  complaint  steted  in  the 
information  to  be  true,  and  it  is  said  the  complaint 
stated  upon  the  information  is  one  that  took  away  the 
jurisdiction  o(  the  magistrates.  The  complaint  is  that 
**  William  Thompson  did  unlawfully  assault  and  abuse 
one  Susannah  Taylor."  I  think  the  word  unlawfully 
may  be  connected  with  the  assault  and  go  to  negative 
any  assault  of  a  felonious  character.  By  the  use  of 
the  word  abuse  it  is  said  that  the  jurisdiction  of  tho 
stotute  given  by  the  16  &  17  Vict  is  taken  away.  I 
confess  I  cannot  come  to  that  conclusion.  I  am  called 
upon  to  put,  if  I  can,  a  constmction  on  tho  word 
"  abuse."  It  may  be  surplusage,  or  it  may  mean 
something.  I  do  not  think  it  can  be  reasonably 
treated  in  the  sense  that  opprobrious  epiiheto  were  used, 
and  that  the  assault  committed  was  the  more  aggra- 
vated bocanso  it  was  so  aooompanied.  I  think  it  must 
bo  treated  as  meaning  some  abuse  of  the  person,  which 
abuse  of  the  person  does  not  amount  to  more  than 
this— there  may  have  been  an  assault  and  some 
indecency  committed  with  regard  to  the  person  of  the 
complainant  I  own  I  am  unable  to  oome  to  the  con- 
clusion that  the  assault  is  not  an  aggravated  assault 
within  the  meaning  of  the  16  &  17  Vict  c.  30,  because 
it  u  also  an  indecent  assault;  it  may  be  the  indecency 
may  be  the  very  aggravation  connected  with  the 
assault  which  gave  the  magistrates  jurisdiction, 
and  yet  stop  short  of  any  statutory  chaige.  If  this 
had  been  a  charge  of  rape,  I  agree  with  the 
rest  of  tho  court  that  the  jurisdiction  is  entirely 
gone ;  but  when  I  say  I  do  so  agree,  I  do  not  pnt 
this  case  on  the  ground  of  any  agreement  to  give  the 
magistrates  jurisdiction.  I  utterly  repudiate  that ;  at 
the  aame  time  I  think,  on  reading  the  affidavit,  that 
was  not  the  agreement  come  to.  The  affidavit  is  drawn 
up  in  a  very  loose  way,  and  the  information  was  framed 
in  a  very  loose  way.  It  appean  to  me  that  the  prac- 
titioner who  framed  the  information  and  the  affidavit 
did  not  rightly  nndentand  what  he  was  about  I 
undentand  the  true  meaning  of  the  affidavit  to  be,  that 
an  objection  was  taken  that  the  magistrates  had  no 
jurisdiction— that  it  was  a  charge  of  rape,  and  that 
was  acquiesced  in.  The  prosecutor  went  on  then  only 
intending  to  prefer  a  chargo  not  commensurate  with  tho 
charge  in  the  information.  The  16  &  17  Vict,  c  30, 
gives  the  magistrates  jurisdiction  in  cases  of  an  assault, 
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if  it  shall  appear  to  be  such  an  aggravated  assault  that 
it  cannot  be  properly  punished  under  the  9  G  jo.  4.  The 
words  are  "  an  assuilt ;"  that  is  the  only  expression  in 
this  statute.  In  the  9  Goo.  4  there  are  the  words 
"  common  "  assault  used ;  but  there  is  no  such  word 
"  common  *'  in  this.  Wliat  is  to  give  the  magistrates 
joiisdiction  ?  Is  it  that  the  assault  is  an  assault  of  an 
aggraTated  character  ?  In  mj  opinion  the  aggravation 
may  consist  of  indecency,  stopping  far  short  of  anything 
like  an  intent  to  abuse  the  person  in  the  sense  in 
which  the  term  is  understood.  For  these  reasons  it 
appears  to  me,  if  I  am  to  consider  the  question  of  juris- 
diction only,  there  is  nothing  in  the  materials  brought 
before  us  that  can  enable  us  to  say  the  magistrates 
have  acted  illegally  and  have  exceeded  their  jurisdic- 
tion. I  distrust  my  own  opinion,  as  being  in  opposition 
to  my  Lord  Chief  Baron  and  my  brother  WUde ;  but 
my  brother  Bramwell  concurs  in  it,  and  I  may  add 
that  it  is  some  consolation  that,  thoagh  the  matter  was 
not  fully  argued  in  the  Q.  B.,  I  find  the  judges  in 
that  court  rrfused  the  application  for  a  rule  ntn. 

WiLDB,  B. — lam  of  opinion  that  ihts  rule  ought  to 
be  made  absolute ;  and  I  may  say  I  entirely  agree 
with  every  word  that  has  fallen  from  the  Lord  Chief 
Baron,  and  if  it  were  not  a  case  of  considerable  im- 
portance in  its  several  bearings,  I  do  not  know  that  I 
should  add  anything  to  what  has  fallen  from  him ; 
but  seeing  that  the  court  is  divided  in  opinion,  and 
seeing  the  question  raised  here  is  one  which  could  not 
be  otherwise  than  of  very  general  interest,  I  propose  to 
add  a  little  to  what  has  been  already  said.  Now,  the 
prisoner  Wul  Thompson  has  been  convicted  before  two 
justices  utting  in  petty  sessions  of  an  aggravated 
assault,  and  sentenced  to  six  calendar  months*  impri- 
sonment The  question  is,  whether  under  the  circum- 
stauoes  the  magistrates  had  jurisdiction  to  deal  with 
him  in  that  manner.  The  first  question  that  arises  is, 
what  is  their  jurisdiction  under  the  Act  of  Parliament 
under  which  done  they  had  power  to  deal  with  this 
matter,  by  the  9  Geo.  4,  c  31,  and  the  subsequent 
sUtnte  of  the  16  &  17  Vict,  c  30  ?  Now,  the  9  Geo.  4, 
c  31,  enumerfites  a  variety  of  assaults  difiering  from 
what  may  be  called  common  assaults.  It  enumerates 
assaults  with  intent  to  conimit  felony ;  assaults  on 
police  officers  or  revenue  officers,  and  any  per- 
son acting  in  aid  of  officers;  assaults  with  in- 
tent to  resist  captore,  or  any  assault  com- 
mitted in  pursuance  of-a  conspiracy.  It  contains 
assaults  of  a  peculiar  character,  for  which  the  court 
before  whom  it  is  tried,  if  they  think  fit,  may  award 
an  imprisonment  for  a  term  not  exceeding  three  months. 
I  merely  mention  that  for  the  purpose  of  pointing  out 
that  what  the  statute  recognised  in  point  of  law  was 
what  may  be  called  an  assault  of  an  aggravated  cha- 
racter, which  was  subject  to  imprisonment  of  a  more 
than  ordinary  character ;  but  no  power  b  given  to  two 
magistrates  sitting  in  petty  sessions  to  deal  with  an 
intent  to  commit  a  fdony.  And,  having  mentioned 
these  assaults,  the  statute  goes  on  in  a  section  further 
to  say  this,  '*  And  whereas  it  is  expedient  that  the 
stmimary  power  of  punishing  persons  guilty  of  common 
assaults  and  batteries  should  be  provided  under  the 
limitations  hereafter  contained."  It  then  goes  on  to 
confine  to  justices  in  petty  sessions  the  power  of  dealing 
with  common  assaults  and  batteries.  And  sect.  29 
says,  in  so  many  words,  in  case  the  justices  shall  find 
the  assault  to  have  been  accompanied  by  any  attempt 
to  commit  a  felony,  then  they  are  not  to  have  the 
jurisdiction  given  before.  Nothing  can  be  plainer  than 
that,  under  this  Act  of  Parliament,  justices  sitting 
in  petty  sessions  have  power  to  determine  summarily 
cases  of  common  assault  and  batteries ;  it  is  not  com- 
petent for  them  to  determine  assaults  of  a  diflerent 
description.  Now  the  jurisdiction  has  been  altered  by 
the  statute  that  follows,  the  16  &  17  Vict  c  30,  and 
it  says,  where  any  person  shall  be  charged  before  two 


justices  of  the  peace  sitting  in  petty  sessions  with  an 
assault  on  any  female  whatever  or  a  male  child,  and  it 
shall  be  of  such  an  aggravated  nature  that  it  cannot  be 
sufficiently  punished  under  the  provisions  of  the  9 
Geo.  4,  then  they  are  to  have  tiie  power,  instead  of 
imprisoning  for  three  months,  which  the  9  Geo.  4 
imposes,  to  imprison  for  six  months.  Now  I 
cannot  read  the  section  as  meaning  anything 
more  than  this,  that  where  a  question  arises  which 
would  be  within  the  jurisdiction  under  the  9  Geo.  4— - 
that  is  to  say,  where  :i  person  is  charged  before  two 
justices  in  petty  sessions  for  haring  committed  an  as- 
sault,  and  it  turns  out  that  the  assault,  though  a  com- 
mon assault,  was  accompanied  with  such  detaib  of 
cruelty  and  violence  as  not  to  be  sufficiently  punished, 
under  the  9  Geo.  4,  by  three  months'  imprisonment-^ 
they  are  to  have  the  power  to  imprison  him  for  six 
months ;  and  this  Act  is  the  Act  commonly  called  the 
Wife  Beating  Act,  which  was  introduced  in  conse- 
quence of  aggravated  assaults  of  violence  and  craelty 
that  were  found  to  exist  Though  the  statute  gives 
jurisdiction,  it  is  a  jurisdiction  given  to  deal  with 
common  assaults  only,  as  I  read  it,  and  to  in- 
crease the  punishment  if  the  common  assault  is 
accompanied  by  circumstances  of  an  aggravated  cha- 
racter. New  that  being  so,  the  next  point  that  arises 
is,whatwasthe  matter  that  was  brought  before  the 
magistrates  on  the  occasion  in  question  ?  Furst,  there  is 
the  information ;  and  then  there  is  the  fact  that  Rex  t. 
00^,  decided  in  the  Q.  B.,  expressly  recognises  the  prin- 
ciple that  in  order  that  the  Superior  Courts  may  judge 
whether  the  magistrates  have  jurisdiction,  they  may 
deal  with  the  facts  of  the  matter  on  affidavit  Now,  as 
to  the  information.  The  charge  is  of  an  assault  and 
abuse ;  and  I  am  certainly  not  prepared  to  say  that  the 
word  ^  abuse  "  must  generally  have  meant  a  charge  of 
violation.  If  it  turned  only  on  the  question  of  the 
meaning  of  the  information,  I  should  have  very  serious 
doubts  about  the  matter,  and  I  should  not,  as  at  pre- 
sent advised,  bo  prepared  to  come  to  the  opinion  that  it 
necessarily  meant  rape.  I  think  it  is  capable  of  the 
meaning  that  the  Lord  Chief  Baron  has  pointed  out 
Wherever  it  has  been  used  in  the  statutes  it  has  had 
reference  to  sexual  connection,  and  nothing  else.  But 
then  there  is  a  great  deal  more  than  the  mere  charge 
in  the  information.  I  consider  the  case  of  Rex  r. 
BoUon  entitles  us  to  look  into  the  facts  and  the  evi- 
dence that  has  been  brought  before  usj  and  the  ma- 
gistrates have  with  great  propriety,  on  the  affidavits  in 
answer  to  this  rule,  brought  the  general  matter  before 
us.  We  are  now  no  longer  at  all  in  the  dark  as  to  how 
it  was  and  of  what  it  was  this  man  was  convicted.  It 
appears  to  me,  without  going  into  the  eridence,  as  my 
Lord  Chief  Baron  has  disposed  of  that — ^it  appears, 
when  the  evidence  was  laid  before  the  magistrates, 
there  really  was  evidence  of  a  rape  or  nothing  at  alL 
The  assault  complained  of  was  preceded  by  some  gross 
langnage,  which  pointed  at  nothing  else  than  an  at- 
tempt to  violate  the  person  of  the  complainant;  the 
assault  which  followed  had  no  connection  with  any- 
thing except  an  attempt  of  that  character.  There  was 
no  beating,  no  violence  beyond  the  violence  that  be- 
longed to  an  attempt  of  the  character  I  have  described. 
That  was  the  nature  of  the  evidence.  Now  what  is 
the  duty  of  the  magistrates  ?  I  do  not  at  all  mean  to 
deny  that,  though  there  may  be  evidence,  and  even 
strong  evidence,  of  one  species  of  ofienoe  over  which  the 
magistrates  havp  no  iurisdiction,  still  that  the  magis- 
trates are  cntiUed,  if  they  please,  to  disbelieve  the 
evidence,  and  come  to  a  bond  fide  conclusion  that  a 
less  offence  is  committed,  namely,  that  with  which 
they  are  charged  to  deal  by  the  statute  of  Geo.  4.  I 
do  not  think  it  is  competent  for  the  Superior  Courts 
to  examine  such  a  decision ;  the  common  sense  of  the 
matter  is,  they  are  to  consider  the  facts,  and  deal  with 
the  case;   and  if  the  court  were  satisfied  that  the 
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ms^fitrates  had  ignored,  in  point  of  fact,  the  fact  of 
rape,  and  the  intent  to  commit  a  rape,  and  bond  fide 
came  to  tlie  oondnsion  tbat  all  that  had  happened 
was  a  common  assault,  I  shoold  then  bo  of  opinion 
that  ihej  had  done  perfectly  right,  and  that 
tliere  is  no  ground  Trhatever  for  this  rule.  But  it  is 
precisely  because  I  am  satisfied  that  that  is  not  the 
case,  that  I  think  the  rule  ought  to  be  made  absolute.  I 
ground  myself  in  this  opinion  on  the  evidence,  and 
after  hearing  the  opinions  of  my  brothers  Bramwell  and 
Channell,  I  agree  in  the  view  the  Lord  Chief  Baron  has 
oomo  to.  In  the  opinion  of  anybody  who  reads  tlie 
eridcnce,  it  clearly  shows  a  charge  of  rape.  But  I  do 
not  ground  myself  on  that  alone.  I  look  to  the  affi- 
davit the  prosecutrix's  attorney  has  made  in  this  case, 
and  in  the  affidavit  we  find  a  perfect  solution  to  my 
piind  of  the  matter — ^showing  how  the  man  has  been 
convicted  of  a  common  assault,  and  sentenced  to 
nz  months*  imprisonment,  when  the  woman  who 
is  said  to  have  been  assaulted  has  received 
no  violttice  whatever.  It  appears  an  objection 
was  made,  when  the  case  came  on,  that  the  magis- 
trates had  not  power  to  deal  with  it,  it  beuig  one  of 
rape  ;  and  the  attorney  says :  "  After  some  argument 
between  the  attorneys  and  the  justices  before  mentioned, 
it  was  agreed  that  the  case  should  be  taken  under  the 
Aggravated  Assanlts  Act.*'  Now  I  cannot  shut  my 
eyes,  when  such  a  statement  is  put  to  me,  to  the  con- 
clusion that  all  parties  are  agreed  to  deal  with  this  as 
an  aggravated  assault .  The  chai^  being  one  of  an 
attempt  to  commit  a  rape,  they  then  determined  to 
deal  with  it  as  an  aggravated  assault,  withdrew  it  from 
the  proper  jurisdiction,  and  turned  it  into  a 
common  assault  of  an  aggravated  nature.  Coming 
as  I  do  to  tliat  oondnsion,  I  think  clearly  the 
magistrates  had  no  jurisdiction,  and  cannot  give  them- 
selves jurisdiction,  by  voluntarily  shutting  their  eyes  to 
pne  part  of  the  charge  and  adapting  it  to  a  charge  of 
some  other  oflTenoe  ;  th^  cannot  give  themselves  juris- 
diction by  the  prisoner  being  charged  with  a  less 
offence.  Consent  does  not  give  jurisdiction  ;  therefore, 
I  say  it  is  impossible  to  come  to  the  conclusion  that  the 
magistrates  have  bona  fide  found  upon  tho  evidence 
that  it  was  a  common  assault  and  nothing  else.  The 
chaige  being  of  the  nature  I  have  stated,  from  the 
passage  I  have  read,  it  appears  that  they  purposely 
ignored  the  rest  of  the  charf^e,  for  tho  purpose  of 
bringing  it  into  their  jurisdiction.  That  seems  to  me  a 
matter  they  had  no  ri^ht  to  do.  The  man  ought  to 
have  been  tried  by  a  jury  for  the  real  offence  with 
which  he  was  chai'ged.  I  may  say,  in  conclusion,  it 
seems  to  me,  if  this  practice  wore  to  be  allowed,  there 
is  not  an  offence  against  the  person,  of  any  description 
however  serioas,  even  up  to  the  crime  of  murder,  that 
xnijiht  not  be  dealt  with  in  the  same  way  before  magis- 
trates by  withdrawing  from  the  proper  tribunal  tho  con- 
sideration of  tho  real  crime,  in  order  to  deal  with  the 
supposed  crime.  That  would  be  a  grave  evil,  and 
makes  it  the  more  necessary  that  in  cases  of  this  sort 
I  should  express  tho  reasons  by  which  I  have  been  led 
to  concur  with  the  Lord  Chi^  Baron,  the  case  being 
heard  at  great  length,  tbat  the  rule  should  bo  made 
absolute. 

The  Court  being  equally  divided,  the 

Bole  vHu  diacharged.{a) 

(a)  Tlie  court  being  equally  dlridcd,  this  canoot  be  eon- 
ridered  a  settled  quettum,  and  Bhould  It  again  arise,  It 
should  be  taken  before  another  court  ^robiibly  a  majority 
of  readers  will  be  Inclined  to  agree  with  tbe  views  of 
Branwell  and  Cbaanel,  BB.,  that  the  charge,  as  It  was  laid, 
and  ultlmalely  heard  and  determined,  was  nut  of  rape,  but 
of  aaMolt.  ThetranMctlonwasthns:— An  Information  for  an 
assault  was  laid :  it  was  then  turned  into  a  charge  of  rape,  and 
tbat  not  being.  In  the  opinion  of  tlic  JaBtlc<^  sustained,  the 
original  charge  ol  asHaolt  xtvla  odjudic^ited  npon,  and  con- 
viction followed.  This  may  not  Ihvo  been  done  wiih  all  the 
forms ;  but  sncta  was  the  substance  of  the  proceeding,  and 
the  form  of  doing  it  wa^  not  in  question  npw  tlio  present 
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(Before  Cromfton,  J.) 

Reg.  9.  The  Justices  of  Sussex. 

He  Ay  Appeal  between  the  Parish  Okpicuhs 
OF  CoXiKMORE  (appellants)  and  the  Parish 
Officers  of  Funtinoton  (respondents). 

Poor-law —Appeal^NotiGe  and  grounda  of  appeal-^ 

Entering  and  respiting — Mandamua. 
An  appeUani  againttan  order  of removaiis  entUledunder 
the  11  ^- 12  Vict,  c.  31,  s.  9,  to  fourteen  dagt  after 
receiving  tlte  depositions^  vnihin  which  to  serve  his 
notice  of  grounds  of  appeal^  and  if  at  the  esgnraiion  qf 
swA  fourteen  days  there  are  not  fourteen  clear  days 
(jts  pi-oeided  for  by  sect,  QloftkeAfb  Will  4, 
c.  7^)  for  giving  his  grounds  of  appeal^  though  by 
the  practice  of  ttte  sessions  there  is  time  suJUcieni 
for  giving  full  notice  of  appeal,  he  is  not  bound  to 
try  at  such  sessions^  but  must  enter  and  respite  his 
oppeaXy  which  appeal  the  sessions  are  bound  to 
receive  accordingly. 
On  the  1st  Sqft,  the  appellants  received  a  copy  of  an 
order  of  removal.  On  the  17  th  they  applied  for  a 
copy  of  the  depositions,  which  tAey  reodoed  on  the 
\^th.  On  tJte  1st  Oct,  they  gave  notice  thai  at  the 
next  sessions  tltey  would  commence  and  enter  their 
appeai  (only  eight  days'  notice  of  appeal  being  re- 
quired), but  they  served  no  grounds  oj  appeal.  On 
the  IM  the  sessions  took  place,  at  which  the  e^pel- 
lants  applied  to  enter  and  respite  their  appeal,  which 
was  refused: 
Held,  that  the  sessions  were  bound  to  have  received  and 
respited  the  appeal. 

This  was  a  rule  calling  upon  the  justices  of  Susses, 
and  also  the  churchwardens  and  overseers  of  tho  parish 
of  Funtington,  to  show  cause  why  a  mandamus  should 
not  issue  commanding  such  justices  to  receive  and  enter 
continuances,  and  hear  the  appeal  of  the  chnrchwardeng 
and  overseers  of  the  poor  of  the  parish  of  Colemoro 
against  an  order  of  removal. 

It  appeared  that  on  the  1st  Sept.  last  an 
order  of  removal  was  received  by  the  parish  officers 
of  Colemoro  from  the  parish  officers  of  Funting- 
ton. On  the  1 7th  application  was  made  for  a  copy  of 
the  depositions.  These  were  sent,  and  received  on  the 
19th  ot  tho  same  month.  On  the  1st  Oct.  the  parish 
officers  of  Colomore  sent  notice  to  the  parish  offioeis  of 
Funtington  that  at  the  ensuing  quarter  sessions  they 
would  commence  and  enter  an  appeal  against  the  said 
order  cf  removal.  The  quarter  sessions  commenced 
on  the  16th  of  tiie  same  month  of  October.  No  grounds 
of  appeal  had  been  delivered.  By  the  rules  of  tho 
Sussex  sessions  eight  days'  notice  of  appeal  are 
required.  At  the  sessions  the  appellants  applied  to 
enter  and  respite  their  appeal,  but  this  was  resisted  by 
the  respondents,  who  urged  that  the  appellants  had 
time  and  ought  to  have  delivered  their  grounds  of 
appeaL  The  sessions  being  of  this  opinion,  refused  to 
permit  the  appeal  to  be  entered. 

By  sect  88  of  the  4  &  5  WiU.  4,c  76,  it  is  enacted 
that'"  the  overseers  or  guardians  of  the  parish  appeal- 
ing against  such  order,  or  any  three  or  more  of  such 
guardians,  shall  with  such  notice,  or  fourteen  days  at 
least  before  the  first  day  of  tbe  sessions  at  which  such 
appeal  is  intended  to  be  tried,  send  or  deliver  to  tho 
overseers  of  the  respondent  parish  a  statement  in 
writing  under  their  hands  of  the  grounds  of  such  ap- 
peal.** By  the  11  &  12  Vict  c.  31,  s.  9,  it  is  enacted 
that  "  DO  appeal  shall  be  allowed  against  any  order  of 

motion.  At  all  events,  the  information  on  which  the  whole 
prooeedinx  w  K'Unded.  htah  for  an  assault  only,  ami  Mirely 
that  oooM  not  bare  been  dismissed  merely  bcciin.-'C  the  cuui4 
plttkBlaltli«lii|»hRg  aggravated  it  into  a  rwyc. 
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removal  if  notice  of  such  appeal  be  not  given,  as  re- 
quired by  law,  within  the  space  of  twenty-one  dajs 
after  the  notice  of  chargeabilitj  and  statement  of  the 
grounds  of  removal  shall  have  been  sent  by  the  over- 
seers or  guardians  of  the  removing  parish  to  the  over- 
seers or  guardians  of  the  parish  to  which  such  oider 
shall  be  directed,  unless  within  such  period  of  twenty- 
one  days  a  copy  of  the  depositions  shall  have  been 
applied  for  as  aforesaid  by  the  last-mentioned  overseers 
or  guardians,  in  which  case  a  further  period  of  four- 
teen days  after  the  sending  of  such  copy  shall  be 
allowed  for  the  giving  of  sndli  notice  of  appenl,**  &c 

t/*.  J,  Johnson  showed  cause,  and  contended  that  as 
the  appellants  had  time  for  giving  fuU  notice  of  appeal, 
and  &d  in  fact  give  it,  they  were  bound  to  have  gone 
to  trial,  having  bad  also  fbll  time  for  giving  fourteen 
days'  notice  of  the  grounds  of  appeal ;  that  the  11  & 
12  Vict  c  81,  s.  9,  which  gives  the  appellants 
fourteen  days  within  which  to  give  notice  of  appeal, 
does  not  apply  to  the  giving  of  the  grounds  of  appeal, 
the  time  for  giving  which  should  be  calculated  from  the 
time  when  the  grounds  of  removal  were  served,  which, 
in  the  present  case,  would  have  given  them  from  the 
19th  Sept.  He  also  contended  that  upon  a  proper 
construction  of  sect.  81  of  the  4  &  5  WilL  4,  c  76, 
the  service  of  the  grounds  of  appeal  would  be  good  if 
served  with  the  notice  of  appeal,  though  this  Utter 
might,  by  the  rules  of  the  sessions,  be  less  than 
fourteen  days :  {R,  v.  SJarcoatt^  28  L.  J.  284,  M.  G. ; 
/?.  V.  Th6  Jtuticet  of  the  WeU  Riding  of  Yorkshire, 
27  L.  J.  269,  M.  G. 

Manisty,  Q.G.  and  71  W,  Savndert  contended  that 
the  appellants  hod  a  right  to  have  th^  appeal  entered 
and  respited  ;  that  the  fourteen  days'  notice  of  grounds 
of  appeal  mentioned  in  sect.  81  of  the  4  &  5  WilL  4,  c. 
76,  means  fourteen  days  at  all  events,  irrespective  of 
what  may  be  the  required  length  of  notice  of 
appeal  (A  v.  The  Jtution  of  Si^foik^  4  Ad. 
&  £11.  319;  R,  V.  Draughionj  8.  L.  J.  92, 
M.  G.);  and  that  the  additional  fourteen  days 
^venby  the  11  &  12  '\^ct  c  31,  s.  9,  for  giving  notice 
of  appeal  after  the  reception  of  the  deposidons,  npply 
as  well  to  the  giving  of  the  grounds  of  appeal,  the  only 
object  of  such  additional  time  being  to  enable  the  ap- 
pellants to  ascerta'm  and  decide  upon  whether  it  is  ad- 
visable to  appeal  or  not ;  and  that  the  rule,  as  to  be 
gathered  firom  the  cases,  and  particularly  from  Reg,  v. 
The  Justices  of  the  West  Riding  of  YorkMre,  1  Ell 
Bl.  &  £11.  713 ;  27  L.  J.  269,  M.  G.,  is,  that  if  at 
the  expiration  of  such  fourteen  days  there  is  time  to 
give  full  notice  of  appeal,  but  not  full  notice  of  the 
grounds  of  appeal,  the  appellants  are  only  bound  to  go 
to  the  next  sessions  to  enter  and  respite  the  appeal. 

GfioUFTOir,  J. — I  feel  that  I  am  bound,  by  the 
authorities  dtcd  of  R,  The  Justices  of  Suffolk  and  R 
T.  Draughton^  to  decide  that  the  grounds  of  appeal 
must  be  delivered  at  least  fourteen  days  before  the 
first  day  of  the  sessions.  It  has  been  contended  that 
it  is  sufficient  if  the  statement  of  the  grounds  of  ap- 
peal is  given  at  the  same  time  as  the  notice  of  appeal, 
and  that  this  is  the  proper  construction  of  the  4  &  5 
Will.  4,  c  76,  s.  81 ;  but  to  decide  so  would  be  to 
overrule  the  authorities ;  and  as  efifective  notice  was 
not  given,  I  think  the  appellants  were  entitied  to  have 
had  their  appeal  entered  and  nspiled.  The  rule 
therefore  must  be  made  absolute.        Rule 
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Reported  by  JoBir  Tsoacpsox,  Esq.,  Barrlstor-at-Ltiw. 

Saturday,  Nov.  10. 

(Before  £rle,  G.J.,  Grosipton,  J.,  Chajxseu^  and 

Bramweli.,  BB.  and  Hill,  J.) 

Reo.  r.  JosEpn  Timmuis. 

Abduction — Taking  away  an  unmarried  girl  out  qfhtr 

faUier^s  possession — ^9  G'eo,  4,  c  31,  t.  20. 


Upon  the  trial  of  an  indictment  under  9  Geo»  4,  c.  31, 
a.  20,  Jbr  taking  an  unmarried  girl  under  sixteen 
out  of  the  possession  of  her  father,  and  against  hie 
will,  it  was  proved  that  the  prisoner  (mth  lehom  the 
girl  had  pi'eviovsly  stayed  outjor  a  night")  met  her 
by  arrangement,  and  stayed  with  her  away  from  her 
father's  house  for  three  days,  slewing  with  her  at 
night  i  (hat  he  took  her  away  without  the  faiher'e 
consent  in  order  to  gratify  his  passions,  and  then 
allow  her  to  return  home,  but  not  with  a  rtew  of 
keeping  her  away  from  her  home  permanently : 
Held,  thai  the  evidence  justified  a  conviction  vmder  the 
above  enactmenL 

Gase  stated  for  the  opinion  of  this  court  by  the 
Gommon  Serjeant  of  the  city  of  London : — 

The  prisoner  was  indicted  at  the  September  sesaioiM 
1860,  holden  for  the  jurisdiction  of  the  Central  Griminal 
Gourt,  under  the  statute  9  Geo.  4,  c.  31,8. 20,  ^  for 
that  be,  on  the  19th  Aug.  1860,  at  the  parish  of  AU 
Samts  Poplar,  did  take  and  cause  to  be  taken  one  Ann 
Butler,  an  unmarried  girl  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  fourteen  years  and  five 
months,  out  of  the  possessbn  and  against  the  will  of 
Isaac  Butler  her  father,  he  the  said  Isaac  Butler  tht-n 
and  there  having  the  lawful  care  and  charge  of  her, 
against  the  form  of  the  statute,  &c.  and  against  the 
peace,"  &c. 

The  statute  enacts  **  that  if  any  person  shall  unlaw- 
fully take,  or  cause  to  be  taken,  any  unmarried  girl  being 
under  the  age  of  sixteen  yean,  out  of  the  possetfsion  and 
against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  diargo  of  her,  every 
such  person  shall  bo  guilty  of  a  misdemeanour.** 

It  was  proved  on  &e  trial  that  on  the  17th  Aug.  tho 
prisoner,  who  is  a  married  man  living  with  his  wife, 
asked  the  girl  Ann  Butler  if  she  would  mind  going  onk 
with  him  on  the  Sunday,  to  which  she  answer^  **  No.** 
He  was  previously  well  known  to  her,  and  she  had  on 
a  former  occasion  stayed  out  and  slept  with  him  for  a 
whole  night  away  from  her  home. 

On  Sunday  the  19th  Aug.,  in  fulfilment  of  her  en- 
gagement, she  went  and  met  the  prisoner  near  Poplar 
Ghnrch.  They  went  to  London  together,  and  spent 
three  days  in  visiting  places  of  public  entenainment, 
sleeping  together  at  night,  and  on  Wednesday  morning, 
the  22nd  Aug.,  on  gettung  up,  the  pri»oner  said  to  her, 
*'  1*11  go  to  work,  and  you  go  home.**  They  then  sepa- 
rated, and  the  girl  went  home. 

The  father  of  the  girl  swore  that  his  ^aof^ter  was 
absent  without  his  knowledge  and  against  hisirill. 

In  answer  to  questions  which  I  left  to  them,  the 
jury  found  that  the  father  did  not  consent,  and  that  tlie 
prisoner  knew  he  did  not  consent,  that  the  prisoner 
took  the  girl  away  from  him  in  order  to  gratify  his 
passions,  and  then  allowed  her  to  return  home,  but  not 
with  a  view  of  keeping  her  away  from  her  home  per- 
manently. Upon  this  finding  I  postponed  the  judg- 
ment., in  order  to  have  the  opinion  of  the  court  on  the 
case,  and  the  question  for  tho  opinion  of  the  court  is, 
whether,  on  the  facts  so  found,  any  offonce  has  been 
committed  under  the  statute. 

The  prisoner  being  unaUe  to  procure  bail,  remains  in 

custody.      Thomas  Guaxbers,  Gommon  Seijeant. 

No  counsel  appeared  for  the  prisoner. 

Sleigh  for  the  prosecution. — ^It  is  submitted  that  the 

conviction  was  proper.  The  20tb  section  of  the  9  Geo.  4, 

c  81,  is  to  be  read  in  connection  with  sects.  19  and  21. 

Sect.  19  provides  for  a  person,  from  motives  of  lucre, 

taking  away,  or  detaining  any  woman  against  her  wOl, 

with  intent  to  many  or  defile  her,  or  to  cause  her  to  be 

married  or  defiled  by  any  other  person.      And  sect  21 

provides  for  the  leading,  taking  away,  decoying,  or 

entidng  away  or  detaining  any  diild  under  the  age  of 

ten  years,  with  intent  to  deprive  the  pftrents  or  lawful 

guardians  of  such  child  of  the  possession  of  such  child, 

,  or  to  steal  any  article  about  the  person  of  the  child.  In 
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sect.  20  the  unlawfal]/  taking  Awaj  any  iminarried 
girl  andcr  sixteen  years  of  age,  out  of  the  possession  and 
against  the  will  of  her  parents,  is  made  an  offence,  and 
the  intent  is  immaterial.  [Cromptox,  J.— Suppose  a 
person  takes  a  girl  away  from  her  parentis  possession 
for  the  parpoae  of  educating  her  in  another  religion, 
does  that  come  within  the  20th  section  ?  Or  if  a  man 
make  a  sign  to  a  girl  in  her  father^s  cottage,  and  she 
eomes  oat  and  goes  away  with  him  for  a  short  time, 
would  that  be  within  the  section  ?  Is  it  not  a  question 
of  degree  ?]  Under  some  circumstances  the  cases  put 
would  fall  within  the  meaning  of  sect  20,  which  was 
passed  to  protect  the  sacred  rights  of  parents  orer  un- 
married girls  under  sixteen.  Any  act  by  which  all 
care  and  control  on  the  part  of  the  father  is  determined 
is  sufficient,  according  to  the  Judgment  in  Heg.  ▼.  Mank- 
khw,  6  Cox.  Grim.  Cas.  143;  22  L.  J.  115,  M.  C. 
In  ^tff.  T.  Meadovt^  1  Car.  &  Kir.  399,  where  one 
gill  persnaded  another  under  sixteen  to  leare  her  home 
and  aooonxpany  her  to  London,  it  was  held  not  to  be  a 
ease  within  the  section,  otherwise  any  two  school  girls 
playing  tmant  in  company  might  haTO  been  indicted 
respectirely  each  for  abducting  the  other.  [Cromp- 
TOR,  J.^ln  Reg.  v.  MankUlow  the  parties  went  away 
without  any  intention  of  returning.]  That  was  so. 
If  the  taking  away  severs  the  possession  of  the  parents, 
that  is  all  the  statute  seems  to  contemplate.  If  the 
giri  was  sixteen  year4  old  all  but  one  day,  and  a  party 
takes  her  out  of  the  possesrion  of  her  parents,  the 
statute  would  certainly  apply.  [Brauwell,  B. — 
What  is  the  meaning  of  '*  possession  of  the  father  ?  ^ 
Where  the  act  is  to  sever  the  possession,  so  that  he  no 
kwgcr  has  the  care  and  control  of  his  daughter,  and  is 
against  the  will  of  the  father,  it  falls  within  the  section. 
It  may  be  that  each  case  must  be  judged  by  its  own 
fiKta,^  and,  if  so,  here  it  is  submitted  the  evidence  was 
sufficient  to  bring  the  case  within  the  enactment 

Erle,  C.J.^*We  are  of  opinion  that  this  oonvio- 
tioQ  ought  to  be  affirmed.  The  statute  was  passed  for 
the  protection  of  the  parental  right  and  for  preventing 
unmarried  girls  from  being  taken  out  of  the  possession 
of  their  parents  against  their  will  It  enacts  that  if 
any  person  shall  milawfully  take,  or  cause  to  be  taken, 
any  unmarried  girl  bdng  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  f^e  will  of  her 
father  or  mother,  or  of  any  other  person  having  the 
lawful  care  or  charge  of  her,  every  such  offender  shall 
be  guilty  of  a  misdemeanor.  It  b  dear  law  that  any 
deception  or  forwardness  on  the  part  of  the  girl  in  such 
cases  will  not  prevent  the  person  taking  her  away  from 
being  guilty  of  the  offence  created  by  this  enactment 
The  difficulty  in  the  construction  of  the  statute  is,  what 
is  meant  by  taking  a  girl  out  of  the  possession  of  her 
father  ?  The  taking  a  girl  away  might  be  consistent 
with  the  possession  of  the  father,  if  &e  girl  goes  away 
with  the  party,  intending  to  return  in  a  short  time ;  but 
where  a  person  takes  a  girl  away  from  the  possession 
of  the  father,  and  keeps  her  away  against  his  will  for 
SQch*A  length  of  time  as  in  this  case,  keeping  her  away 
from  her  home  for  three  nights,  and  cohaUting  with 
her  during  that  time,  we  think  that  the  evidence  jus- 
tified the  jury  in  finding  that  the  prisoner  took 
the  girl  out  of  the  possession  of  the  father  and 
against  his  will  within  the  meaning  of  the  statute. 
The  prisoner  took  the  girl  away  from  under  herfatber*s 
roof,  and  placed  her  in  a  situation  quite  inconsistent 
witii  tiio  existence  of  the  relation  .of  father  and 
dan^iter.  Our  judgment  in  tins  case  is,  that  there 
was  evidence  which  justified  the  conviction— which  we 
oonnder  to  be  the  point  submitted  to  us — although  the 
prisoner  did  not  intend  to  keep  her  away  from  her 
home  permsnentiy,  but  when  liis  lust  was  gratified  to 
cost  her  from  him.  We  limit  our  Judgment  to  the 
facts  in  this  particular  case.  It  may  be  that  a  state 
of  facts  might  arise  upon  which  the  offence  would  be 
complete  in  kiw  when  the  girl  pswed  the  thxe^faold  of 


her  father's  house,  as  when  she  is  taken  away  with  the 
intention  of  keeping  her  away  permanently.  We  do 
not  mean  to  say  that  a  person  would  be  liable  to  a  con- 
viction under  this  section  if  it  should  appear  that 
the  taking  was  intended  to  be  of  a  temporary  nature 
only,  or  for  the  purpose  of  taking  a  girl  and  placing 
her  in  some  atuation  not  inconsistent  with  the  re- 
lation of  father  and  child.  It  is  sufficient  for  us  to 
say  that  there  was  evidence  in  this  case  wliich  justified 
the  conviction. 
The  rest  of  the  Court  concurring, 

^^^    CofuracffOfi  ttffknMn. 

Reo.  v.  James  Toxoue. 
KwbeszUmtmt — Ckrkcr  servant — 8ecrektiy  ofmane^* 
club — Stting  on  note  of  club  in  hu  own  name—Dulg 
—7^8  Geo,  4,  c.  29,  t,  47. 
The  priaoner,  the  tecretarg  of  a  montg-dA^  looi 
directed  bg  tke  dub  to  tue  upon  a  joint  promiseorg 
note,  the  propertg  of  the  dub^  or  get  better  teenrUg, 
and  the  note  wa$  handed  to  him  bg  If.,  the  treaeurer, 
tDho  wat  not  a  member  of  the  dvh,  and  who  at  the 
tame  time  desired  tfiot  his  name  shmtid  not  be  vsed 
in  the  legal  proceedings.  The  prisoner  indorsed 
W.'^s  name  on  the  no'e,  emploged  an  ffttomey,  who 
issued  a  writ,  and  in  consequence  of  the  action 
moneg  was  paid  to  the  prisoner  bg  one  (f  the  joint 
makers,  iduch  the  prisoner  fiwidulenihf  wiihhdd 
from  the  dub  and  appropriated. 
The  duties  of  the  prisoner,  according  to  tfie  rules  of 
the  dub,  were  duties  cognate  to  t/tat  of  receiving 
monMf  for  the  dub,  but  that  dutg  urns  not  expresslg 
fwmied  in  the  rules : 
Held  (Crompton,  J.  dubitaniey,  that  the  prisoner  had 
received  the  moneg  as  servant  for  the  use  of  the 
dub,  and  that  he  was  properfg  convicted  of  embe^^ 
tlemeni: 
Held,  also  (terming  S^eneet'e  ease.  Rums.  4'  -%•  299), 
that  the  emphgment  to  reodve  moneg  on  this  occasion 
was  si^fieient  to  constitute  an  emplogment  within 
the  meaning  qftke7^%  Geo.  4,  c  29,  s.  45,  though 
recdving  mon^  was  not  the  prisoner's  usual  em* 
pU/gm/ent,  and  it  was  the  onfy  instance  in  wAtcA  he 
was  so  engfloged. 

Case  reserved  by  the  Recorder  of  Birmingham  for 
the  consideration  of  the  Court  of  Criminal  Appeal : — 
At   a  court  of  general  quarter   sessions,  held  at 
Bunningham,  on  the  11th  Jan.  18M,  James  Tongue 
wos  charged  before  me,  as  appears  by  the  indictment 
hereto  annexed,  with  embezslement 
The  prisoner  pleaded  not  guilty. 
The  jury  found  their  verdict  against  tiie  prisoner. 
The  facts  were  these: — The  prisoner  was  secretary  to 
a  money-club,  held  at  the  house  of  Joseph  Whiles, 
Johnson*s  Head  Inn,  Birmingham.    The  rules  of  the 
dub,  which  were  printed,  and  a  copy  given  to  each 
member,  were  (as  far  as  they  are  material  to  the 
present  case)  os  follows  :^- 

Rule  2.  That  payment  of  one  night's  instalment 
shall  constitute  any  person  a  member,  approved  of  by 
this  society,  who  may  subscribe  for  one  or  more  shares. 
Club-night  to  mean  every  alternate  Monday. 

Rule  9.  Two  of  the  members  shall  act  as 
stewards  for  one  quarter,  hi  rotation,  as  theur  names 
appear  on  the  books. 

Rule  10.  Three  members  shall  be  appointed  for 
one  quarter  to  make  inquhries  as  to  ths  suffidency  of 
the  securities  proposed,  who  shall  make  their  report  on 
the  following  dub- night  That  the  said  committee 
shall  be  exempt  f^ni  standing  as  stewards  in  rotation. 
Rule  12.  It  shall  be  the  duty  of  the  secretary, 
when  any  important  business  requires  it,  or  the  sodety 
thinks  proper,  to  stnnmon  by  circular  aU  the  memben 
to  a  special  meeting. 

Rule  17.  Tliat  ifr.  Tongue  (tiie  prisoner)  be  on* 
I  pointed  secretary  to  this  sodety,  who  shall  reodve -UNr 


238 


MAGISTRATES'  CASES. 


C.  Cas.  R. 


Risck  tr.  James  Tongue. 


[C.  Cas.  R. 


his  services  a  fair  remnaeration,  to  bo  decided  by  the 
members,  and  sliali  be  exempt  from  paying  the  refresh- 
ment money.  He  shall  make  the  promissory  notes  on 
demand,  and  shall  always  be  one  of  the  committee. 
Should  he  not  attend  or  send  a  proper  person  to  act  for 
him,  he  shall  forfeit  !«.  6dL 

Rale  21.  Mr.  J.  Whiles  shall  act  as  trostoe,  daring 
the  pleasure  of  the  society,  who  shall  sign  all  orders 
upon  the  treasurer  for  payments.  All  cheques  or 
orders  upon  the  treasurer  to  be  countersigned  by  the 
secretary. 

Role  14.  All  moneys  belonging  to  this  society  shall 
be  lodged  in  the  dbtrict  bank,  and  the  proprietor  of 
the  house  be  deputy-treasurer  (during  the  club's 
pleasure),  to  take  all  moneys  amounting  to  ten  pounds 
and  upwards  to  the  said  bank  to  be  deposited  by  him 
thus: — *'Ko.  4.  Fifty  pounds;  society  held  at  Mr. 
J.  Whiles,  Johnson^s  Head  Inn,  Edmund-street."  The 
bank-book  to  be  laid  before  the  society  each  dub- night 

Rule  23.  No  alteration  shall  be  made  to  these 
articles  unless  notice  thereof  be  given  aocordmg  to 
article  12,  and  such  alteration  be  approved  of  by  a 
minority  of  the  members  then  present. 

The  pracUoe  of  the  club  was  for  the  stewards  to 
receive  the  payments  of  members,  and  to  pay  over  such 
moneys  to  the  deputy-treasurer,  J.  Whiles,  and  for 
Whiles  to  retain  in  his  hands  all  the  moneys  and  secu- 
rities belonging  to  the  club,  the  r.otes  being  pasted  in 
the  book  called  the  bond-book,  which  remained  in  the 
custody  of  Whiles. 

In  tile  month  of  April  1857  a  promissory  note  was 
made  by  one  Brongh  as  principal,  and  by  Starkey  and 
Adcock  as  co-sureties,  for  the  sum  of  502.,  payable  to 
the  order  of  J.  Whiles,  which  said  note,  the  property 
of  the  dub,  was  by  order  of  the  club  taken  out  of  the 
bond-book  and  handed  to  the  prisoner  by  Whiles. 

In  consequence  of  doubts  as  to  the  solvency  of  the 
makers  of  the  note  in  question,  the  prisoner  was  directed 
by  the  club  then  in  meeting  assembled  to  sue  upon  the 
note  so  handed  to  him  by  Whiles,  or  to  get  better 
security  for  the  money  which  had  been  advanced 
upon  it. 

At  the  time  when  the  note  was  handed  to  the  pri- 
soner. Whiles  desired  that  his  name  should  not  be 
made  use  of  in  any  legal  proceedings. 

After  receiving  the  note  the  prisoner  indorsed  it  with 
the  name  of  Whiles,  and  employed  an  attorney,  who 
issued  a  writ  against  the  makers  of  the  note,  at  the 
suit  of  the  prisoner. 

In  consequence  of  the  action  so  brought  Adoodc,  one 
of  the  joint  makers  of  the  note,  paid  to  the  prisoner  two 
several  sums  of  302.  and  lo/.,  the  moneys  charged  in 
the  indictment. 

Henry  Jenkins  and  the  other  parties  mentioned  in 
the  indictment,  except  Whiles,  were  members  of  the 
dub.    Whiles  was  net  a  member. 

The  prisoner,  on  several  occasions  after  the  receipt  of 
the  moneys  in  question,  denied  such  receipt,  and  alleged 
in  answer  to  inquiries  made,  that  he  had  not  received 
the  money  on  the  note,  but  had  obtained  a  better  secu- 
rity from  Brough. 

It  was  proved  that  the  prisoner  had  received  these 
several  moneys.  Tlio  prisoner,  after  the  receipt  of  the 
moneys  in  question,  returned  the  note  to  Whiles  as 
unpaid,  and  the  note  was  repasted  in  the  bond-book. 

I  put  the  following  questions  to  the  jury : — 

1.  Did  the  prisoner  receive  the  moneys  in  question  ? 

2.  Ought  he  to  have  paid  them  over  to  the  club  ? 

3.  Did  he  withhold  them  from  the  club  frauduentiy  ? 
The  jury  spedally  found  each  of  such  questions 

against  the  prisoner,  and  also  found  him  guilty 
generally. 

The  court  having  grave  doubts  of  the  validity  of  a 
conviction  on  the  evidence  above  set  forth,  respited 
judgment  and  dischaiged  the  prisoner  upon  bail. 

The  questions  are-* 


1.  Was  the  prisoner  clerk  or  servant  within  the 
meaning  of  the  statute  7  &  8  Geo.  4,  c  29,  s.  47  ?  or, 
was  he  a  person  employed  for  the  purpose  of  receiving 
the  money  in  question  ?  or  was  he  a  person  employed 
in  the  capadty  of  a  derk  or  servant  ? 

2.  Was  the  money  in  question  received  by  the 
prisoner  by  virtue  of  his  employmoit  or  in  his  capadty 
of  derk  or  servant  ? 

3.  Was  the  money  in  question  received  by  the 
prisoner  for  or  in  the  name,  or  on  the  aocotmt  of  his 
master  or  masters  ?  M.  D.  Hill,  Recorder. 

Gibbont  for  the  prisoner. — Tiie  conviction  was 
wrong.  On  the  face  of  the  note  it  appears  that  it  was 
indorsed  to  the  prisoner,  and  the  legal  effect  of  the  in> 
dorsement  was  to  pass  the  property  in  the  note  to  the 
prisoner.  And  this  the  dub  intended  to  do,  so  as  to 
enable  him  to  sue  upon  iL  He  could  only  sue  upon 
the  note  as  attorney  or  as  the  holder.  Not  being  quali* 
fied  to  sue  as  attorney,  he  could  sue  only  as  prindpal 
and  holder  of  the  note.  As  holder,  he  was  legally  ths 
owner,  and  dothed  with  all  the  legal  accessories  to 
ownership.  The  dub  had  divested  themselves  of  all 
legal  proprietorship  in  the  note,  and  only  retuned  an 
equitable  right  to  it,  which  a  court  of  law  can  take  no 
notice  of.  In  respect  of  the  note  and  suing  upon  it,  the 
prisoner  was  not  tiie  servant  of  the  dub  within  the 
meaning  of  the  7  &  8  Geo.  4,  c  29,  s.  47.  He  was 
the  only  person  who  could  have  taken  money  out  of 
court,  or  controlled  the  action,  or  entered  satisfaction 
on  the  roll.  [Hill,  J. — ^W^as  not  Whiles*  indorse- 
ment necessary  to  make  him  owner  ?  The  prisoner 
wrote  ^Vhiles*  name  upon  the  note.]  There  was  n. 
delivery  of  the  note  to  him  by  Whiles,  and  that  most 
be  taken  to  have  been  for  the  purpose  of  passing  the 
property  in  the  note  to  him.  If  he  had  indorsed 
Whiles*  name  fraudulentiy,  it  would  have  been  a  for- 
gery. It  is  not  disputed  that  the  prisoner  had  the 
authority  of  Whiles  to  sue  upon  it.  Then,  having  em- 
ployed an  attorney  to  bring  the  action,  the  prisoner 
became  liable  for  the  costs,  and  that  gave  him  a  pro- 
perty in  the  note  till  the  costs  were  paid.  If  the  pri- 
soner had  given  a  release  in  the  action,  instead  of 
receiving  the  money,  he  could  not  have  been  made  liable 
in  any  way :  (/?^.  v.  Harris^  1  Den.  C.  G.  344.)  The 
most  that  the  prisoner  did  was  to  make  an  impropec 
use  of  liis  position  as  secretary. 

O'Brien  for  the  prosecution.— It  is  an  assumption 
not  wananted  in  law,  that  the  property  in  the  note 
passed  to  the  prisoner  when  it  was  handed  over  to 
him.  The  prisoner  was  the  servant  of  tho  dub ;  he 
was  appointed  by  a  rule  of  the  club  and  reodved  a 
salary.  Halls  case,  1  Moo.  0.  0.  474,  shows  that  the 
prisoner  as  secretary  held  the  note  as  tiie  servant  of  the 
club.  The  dub  and  the  prisoner  stood  and  acted  in 
the  relation  of  master  and  servant  in  this  transaction. 
The  dub  directed  him  to  sue  upon  the  note,  or  get  bet- 
ter security,  and  when  they  asked  him  about  the 
receipt,  the  prisoner  denied  the  recdpt  of  the  money, 
and  said  that  he  had  got  better  security.  If  the  /lote 
had  been  indorsed  with  the  authority  of  the  dub  in 
order  that  the  note  might  be  sued  on,  it  would  still 
have  been  the  property  of  the  dub,  and  he  would  have 
held  it  as  theur  servant.  If  it  was  indorsed  without 
their  authority,  the  prisoner  could  not  by  that  fraudulent 
indorsement  acquire  miy  property  in  the  note.  The 
prisoner  had  no  right  to  employ  an  attorney  to  sue  for 
himsdf,  but  only  for  the  club.  The  note  was  in  his 
possession  as  servant  of  the  dub,  and  that  was  the 
possession  of  the  dub,  and  no  property  passed  to  him 
in  the  note. 

GUfbons  in  reply. 

Erlb,  0.  J.— I  am  of  opinion  that  the  conviction 
ought  to  be  affirmed.  The  6rst  question  is,  whether 
the  prisoner  received  the  money  in  the  character  of  a 
derk  or  servant.  He  was  secretary  to  the  club,  and 
hired  at  a  salary ;  and  his  duties  are  stated  wkh  some 
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Attenbobougii  v.  Page. 


[Abciies. 


detail  in  the  case  sent  to  ns.  It  does  not  appear  to  be 
one  of  his  speciiied  duties  to  receive  monej ;  but  he 
had  several  dudes  to  perform  cognate  to  the  leceiving  of 
money,  viz.,  to  make  applications  for  interest  or  in- 
stalments due,  and  for  better  security  or  part  payment. 
If  the  ordinary  duties  of  a  person  in  tlio  employ  of 
another  are  proximately  connected  with  the  receiving 
of  money,  the  receipt  of  money  for  ))is  employer,  and 
appropriation  of  it  to  his  own  use,  would  make 
him  liable  to  the  charge  of  embezzlement.  It 
was  so  laid  down  in  Spencer'g  case,  Russ.  &  Ry. 
299.  And  it  id  sufficient  if  there  was  a  specific 
employment  to  receive  money  on  one  occasion 
only.  The  ease  seems  to  mo,  therefore,  to  fall 
within  the  statute  as  far  as  the  prisoner's  employ- 
ment as  a  servant  is  concerned.  Then  was  he  within 
the  statute  as  far  as  relates  to  the  receipt  of  the 
money?  Had  he  a  right  to  the  repayment  of 
the  loan,  and  to  hold  the  money  as  collateral 
security  for  the  costs?  If  this  had  been  a 
mere  loan,  and  the  prisoner  had  been  sent  to  apply  for 
the  money,  or  for  better  security,  I  think  there  would 
have  been  no  doubt  that  the  receipt  would  hsve  been 
for  the  use  of  the  club.  The  strength  of  Mr.  Gibbons* 
alignment  waii,  that  the  prisoner  bad  a  cause  of  action 
on  the  promissory  note.  Now  what  passed  between 
the  dub  and  the  secretary  liad  not  the  effect  of  passing 
the  absolute  property  in  the  note  to  hun  as  against  the 
clib  ;  that  gave  only  a  limited  authority,  «'.  e.  to  sue 
upon  it.  As  between  him  and  the  olub,  there  is 
nothing  to  show  that  they  authorised  him  to  receive 
the  money,  and  become  the  absolute  owner  of  the 
note  ;  and  I  take  the  finding  of  the  jury  to  ha\'e 
affirmed  the  question  put  to  na,  *'  Was  the  money 
received  by  the  prisoner  for  or  in  the  name,  or  on  the 
aoconnt,  of  his  master  or  masters  ?"  The  jury  have 
found  that  the  prisoner  had  no  lien  on  the  money  in 
the  capacity  of  plaintiff,  or  as  making  himself  liable  for 
th6  eo«»ts  of  the  action.  The  conduct  of  the  prisoner  is 
clear ;  he  was  acting  frandulently,  for  when  asked  about 
it  he  declared  on  several  occasions  that  he  had  not 
received  the  money  on  the  note. 

Cbohfton,  J. — I  must  own  that  I  am  in  the  same 
position  as  the  recorder  who  has  sent  this  case  to  us,  in 
entertaining  some  doubt  as  to  the  conviction.  The 
prisoner  must  be  made  out  to  be  in  the  capacity  of  a 
clerk  or  servant.  In  the  present  case  it  is  not  con- 
tended that  by  his  general  employment  he  was  autho- 
rised to  receive  money.  The  cases  have  gone  to  a  con- 
siderable length  on  this  point,  and  it  has  been  held  that 
if  a  prisoner  received  money  as  a  cleric  or  servant  on 
one  particular  occasion,  that  would  do.  My  brother 
Erie  has,  I  think,  used  the  rigiit  expression,  that  the 
receipt  of  the  money  must  be  upon  a  duty  eognaU  to 
his  general  duties.  My  doubt  is,  whether  the  money 
was  received  by  virtue  of  any  of  the  duties  for  which 
the  prisoner  was  employed.  There  being  a  discussion 
about  the  payment  of  the  note,  it  was  handed  over  to 
the  prisoner,  and  Whiles  desired  that  his  name  should 
not  be  made  use  of  in  any  legal  proceedings  upon  it 
The  prisoner  then  indorsed  the  note  with  the  name  of 
Whiles.  It  would  be  too  nmch  to  say  that  by  indorsing 
Wliiles'  name  he  was  guilty  of  forgery ;  and  I  think 
that  here  we  ought  to  take  the  note  as  properly  in- 
dorsed to  the  prisoner.  The  prisoner  then  employed  an 
attorney  to  sue  for  him  upon  the  note.  My  doubt  is 
whether  he  was  a  clerk,  or  servant,  or  agent  when  he 
was  suing  in  his  own  name  upon  the  note.  Can  we 
consider  him  as  the  mere  machinery  used  by  the  dub  ? 
The  transaction  was  one  ptr  se,  and  not  of  everj-day 
occurrence,  and  the  law  of  embezzlement  is  not  to  be 
extended  to  eases  not  cognate  to  the  general  employ- 
ment as  derk  or  servant  This  one  particular  drcum- 
stance  of  suing  on  the  note  makes  it  desirable  to  throw 
that  doty  on  the  prisoner  which  he  accepted.  I  also 
hftTewnne  doubt  whether  the  prisoner  cm  be  said  to 


have  received  the  money  for  the  use  of  the  club.  Being 
the  party  in  the  suit,  I  should  have  thought  that  he  re- 
ceived it  for  liimself,  to  hand  over  the  balance  after 
deducting  the  costs  of  the  action. 

Bhauwrll,  B. — I  think  the  conviction  should  bo 
aflRrmed.  The  first  point  is,  whether  the  prisoner 
received  this  money  as  a  clerk  or  servant,  or  by  virtue 
of  an  employment  in  the  nature  of  a  dertc  or  servant. 
Sappose  a  man  hired  for  a  definite  service  as  clerk  or 
servant,  and  employed  to  receive  rent,  it  is  extremely 
improbable  that  be  received  as  clerk  or  servant  If  in 
this  case  there  was  any  finding  or  evidence  of  a  defi- 
nite set  of  duties,  of  which  the  one  in  question  was  not 
one,  I  should  share  the  doubt  of  my  brother  Crompton. 
But  I  doubt,  under  the  circumstances,  whether  that 
can  be  conceded  to  be  so.  The  prisoner  was  appointed 
secretary  to  the  club,  and  I  do  not  find  anywhere  any 
specification  of  his  duties.  The  office  of  secretary 
may  comprise  many  miscellaneous  duties.  I  see  nothing 
inconsistent  with  his  duties  when  he  was  told  by  the 
club  to  receive  the  money  as  their  servant.  I  think  that 
there  was  evidence  that  he  was  so  employed,  and  that  that 
fact  is  concluded  by  the  finding  of  the  jury.  I  cannot 
thuik  that  he  received  the  money  for  himself,  or  that 
the  law  proceedmgs  make  any  difference.  The  bringing 
of  the  action  was  mere  machinery  to  obtun  the  money, 
and  the  money  when  received  was  on  account  of  his 
employers.  He  sued  that  he  might  receive  the  money 
for  his  masters,  and  if  he  made  himself  liable  for  any 
costs,  of  which  I  see  no  evidence  at  all,  he  had  no  right 
to  employ  the  attorney  and  incur  them.  I  therefore 
think  that  the  prisoner  was  made  out  to  be  the  servant 
of  the  prosecutors,  and  that  he  received  the  money  for 
them,  and  that  he  must  be  held  to  have  embezzled  it. 

GiLiXNELL,  B.— I  also  think  that  the  conviction 
must  be  affinned.  Did  the  prisoner  stiuid  in  the  rela- 
tion of  derk  or  secretary  to  the  club  ?  It  may  be  that 
the  office  of  secretary  does  not  necessarily  carry  with 
it  the  duty  of  receiving  money  for  the  club ;  but  here 
it  b  found  that  the  prisoner  was  employed  by  the  club 
to  sue  upon  the  note,  or  get  better  security ;  and  Spm- 
cer'i  case  is  an  authority  to  show  that  a  duty  to  receive 
money  in  a  single  instance  is  suffident  The  suit  waa 
mere  machinery  for  obtaining  the  money  for  the  club. 

HiLi^  J. — I  am  of  the  same  opinion. 

Conviction  afirmied,(a') 


OOXTBT  OF  AKCHBS. 

IFsc/netday,  iVo9.  28. 

(Before  Dr.  LusHiNOTOBr.) 

ATTsaiBOROUGU  V.  Pagb. 

Churck-raie, 

A  vettry  vat  held /or  the  jnarpo$e  of  making  a  c&MreA- 
rate.  An  utimate  wot  prodncid;  obfeetions  were 
made  to  tome  of  the  iUmt^  whkk  were  refected  hy 
a  majority  6f  the  ratejtayert  pretenL  A  poU  ww 
demanded^  and  taken  on  the  following  dag,  when  there 
appeared  to  be  117  votet  for  the  rale  and  twenty^ 
five  againtt  iL 

The  payment^  however^  wot  retitted  by  the  appelUxnt 
on  the  ground  that  the  rale  wot  made  on  the  attett- 
ment  for  the  poor-rate,  which  wat  wtt  a  jutt 
and  equal  rote,  Proqfof  tnequaHty  of  rating  having 
been  produced^  it  was 

Hddt  that  a  ohurch-rate  acquired  no  taUdHy  by  being 
made  according  to  the  attettmenttfor  the  poor-ratetj 
and  that  the  rate  in  quettion  being  upon  the  evidence 
unequafj  it  wat  bad  an4  could  not  ba  enforced. 
Dr.  Deane,  Q.C.  and  Dr.  S^kt  for  the  appdlant. 
Dr.  Ticittf  Q.C.  and  Dr.  Swabey  for  the  nupondont. 
Tlte  facts  are  sufficiently  stated  in  the  head-note  and 

judgment. 

(a)  It  is  not,  therefore,  now  neecnar/  to  prove  that  the 
prisoner  received  the  money  In  his  umat  employment 
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Reo.  v.  Qossb  and  Carter. 


[Q.  B. 


Dr.  LusHiNGTON.— A  chnrch-rate  acquired  no  valid- 
ity by  being  in  conformity  with  tbe  poor-rate.    The 
statate  which  directs  the  mode  in  which  a  poor-rate 
shall  be  made  is  silent  aa  to  a  clmrch-rate.  A  poor-rate 
being  laid  upon  nearly  the    same    properties  as  a 
dmrch-rate,  and  almost  always  for  a  much  larger 
amount^  the  aoquiesccnce  of  a  parish  in  such  a  poor- 
rate  furnished  presumptive  evidence  that  the  rate  had 
been  justly  and  equitably  made,  and  consequently  that 
a  church-rate  made  on  the  same  basis  was  a  just  and 
equal  assessment.    A  poor-rate  may  be  illegal  and  void 
by  the  provisions  of  the  statute,  and  yet  a  church-ntte 
niade  on  the  same  assessment  may  be  valid.     This 
requires  some  explanation.    The  statute  enacts  that  a 
poor-rate  shall  be  made  according  to  the  full  rateable 
value,  and  declares  that  if  not  so  made  such  poor-rate  shall 
bo  null  and  void.    There  is  no  statute  to  govern  chnrdi- 
rates.  If  achnrch-rate  bo  justand  equal,  asupon  a  moiety 
of  the  rental  thronghout  the  parish,  it  would  be  valid, 
though  a  poor-rate  so  made  would  be  by  the  statute 
invalid.     Acquiescence  in  a  poor-rate  furnishes  a  pre- 
sumption in  favour  of  a  chnrch-rate  made  on  the  same 
baas,  and  so  it  does  alao  for  another  reason,  because 
the  presumption  is  that  the  law  haa  been  complied 
with,  and  the  law  requires  an  equal  assessment ;  but 
the  presumption  may   be  rebutted  by  evidence.     A 
statute  is  not,  as  we  all  know,  always  obeyed,  and  in 
the  case    of   poor-rates  very  often  violated.      It  is 
averred  that  the  assessment  is  unequal  and  unjust.   If 
the    assessment  be   substantially    unequal,    it    must 
be    unjust   and    illegaL      That    is    the     issue    the 
oourt  has  to  try.    I  have  used  the  expression  *^  sub- 
stantially unjust  **  because  perfect  equality  is  utterly 
unattainable,  and  the  law  requires  no  such  impoasi- 
bility.     If  there  is  a  substantial  inequality,  it  matters 
not  what  the  cause  of  sneh  inequality  may  be^whether 
the  omission  of  property  that  ought  to  be  rated,  or  tbe 
underrating  some  and  overrating  others.     The  court 
is  bound  to  express  its  opinion  upon  the  validity  of 
the  rate,   and  it   cannot   pronounce  a  rate   to   be 
valid    which    from    any  cause  is  substantially  un- 
equaL    The  issue  is  not  whether  Mr.  Attenborough 
is  correctly  rated  with  regard  to  the  annual  value  of 
the  property  ho  occupies,  but  whether  also  the  other 
parisliioners  are  adequately  rated.    (Ho  then  reviewed 
the  pleadings,  and  the  evidenoe  adduced  on  both  sides, 
as   to  the  value    of    the  properties    on  which  the 
rate  was  made.)     The  oral  testimony  was  very  con« 
flicting,  and  it  was  by  the  documentary  evidence  alone 
that  he  oonld  be  guided  in  his  decision.     The  poor-rate 
assessment  on  the  basis  of  which  the  church-rate  of 
1857  was  made,  appeared  to  have  been  made  ab<mt 
twelve  or  eighteen  years  before  that  time,  and  modified 
according  to  the  altered  value  of  the  properties  as- 
sessed.   It  was  admitted  that  in  1859  a  poor-rate  was 
made,  and  a  church-rate  was  made  unanimously  on  the 
basis  of  that  assessment.    He  then,  after  contrasting 
the  value  of  the  properties  as  assessed  for  the  church- 
rate    in    1857    and    in    1859,     said    the    rates  so 
greatly  differed  that  it  would  be  absurd  to  suppose 
that  the  difference  altogether  arose  from   anything 
that  took   place    between    those    years.    It    clearly 
appeared  from  a  comparison  of  the  two  assessments 
that  the  assessment  of  1 859  had  not  only  altered  the 
ratings  of  1857,  but  had  also  altered  them  in  widely 
different  proportions ;  hence  it  followed  that  the  assess- 
ment of  1859  being  based  on  the  poor-rate,  and  con- 
firmed, and  therefore  bdng  just  and  equal,  it  was 
impossible  that  the  assessment  of  1857  could  have 
been  correct.    The  question  remaining  is,  whether  the 
assessment  of  1857  is  so  unequal  as  to  be  substantially 
unjust,  and  void  the  rate.     It  is  a  question  of  degree. 
This  question  cannot  depend  upon  the  merely  nominal 
amount  of  difference  to  any  individual,  for  that  would 
be  to  make  the  validity  of  a  church-rate  depend  upon 
whether  the  rate  was  large  or  small —whether  the 


parishioner  was  a  large  or  small  occupier.  It  is  rnani- 
fest  that  the  justice  of  a  rate  cannot  depend  on  such 
considerations.  The  errors  must  be  substantial,  and, 
if  snbstnitial,  then  justice  points  out  imperativelj 
the  course  which  must  be  taken.  As  to  the  state 
of  the  Ittw,  I  mny  observe  that  the  Legislature 
has  afforded  every  facility  for  the  poor-rate  being 
made  upon  an  equitable  principle.  Tlie  statute 
directs  upon  wliat  basis  and  according  to  what  rules 
poor-rates  shall  be  made.  The  most  ample  opportu* 
nity  is  given  to  persons  overrated  to  obtain  redr^  and 
the  means  of  collecting  the  rates  are  cortnin  and  speedy. 
Churcli-mtes  have  existed  fr<*m  time  immemorial,  but 
the  circumstances  of  the  country  have  changed,  and  since 
the  53  Geo.  3,  as  to  the  collection  of  the  rates  where 
the  validity  is  not  disputed,  not  one  statute  has  been 
passed  facilitating  the  making  a  rate,  allowing  a  just 
opportunity  to  individuals  to  compUin  and  obtain  re- 
dress for  overrating,  or  affording  any  remedy  for  any  just 
demand,  s:tve  the  cumbrous  and  obsolete  proceedings  of 
the  Ecclesiastical  Court.  It  is  my  opinion  that,  if  church- 
rates  are  to  be  maintained,  the  means  ought  to  be  af- 
forded of  doing  jnstioe.  There  onght  to  bo  a  rule 
on  which  the  assoasmuut  shonld  be  founded,  means  to 
collect  that  assessment,  and  an  e!speditious  and  cheap 
mode  of  recovering  the  rate.  In  this  case  I  am  com- 
pelled to  say  that  I  cannot  pronounce  for  the  rate,  as  it 
is  founded  on  an  erroneous  and  unequal  basis,  not  con- 
sistent with  justice :  but  I  do  not  consider  this  a  cose  In 
which  I  can  give  costs.  Judgment  accordingljf. 


COUBT  07  aXTEEK'S  BENCH. 

Reported  by  Joiiv  Tuowson,  T.  W.  Sauxdbrs.  and  C.  J.  B 
llKKTSLBT,  £iiqr«.,  Uarrlstcrs-at-LttW. 


Monday ^  Ho9.  19. 
Bbo.  v.  Ga^B  AND  Carter  (Justices  of  Siurey). 
Certiorari — Muiittnon  Removal  Ad  1 85.5-— 18  ^19 
VicL  e.  121,  n.  7,  22— Or«fei*  of  jutHcet  for  pay- 
mmd  ofexpeme^for  works  out  of  highway-rate. 
The  powtr  given  iojuttices  by  eeet.  7  of  the  Nmeaneee 
Rtmoval  Ad  \  855,  to  fnake  orders  for  the  payment 
of  expenses  incurred  by  the  load  atUliority  in  exe- 
cuting  the  Ad  is  not  to  be  resorted  to  vntil  the  means 
given  by  the  22nd  sedim  of  the  Ad  for  drfraying 
expenses  for  strudiural  works  have  been  exhausted. 
The  39^  section  of  the  i4c7,  taking  away  the  writ 
of  certiorari,  is  not  applicable  when  the  justices 
have  a^ed  without  juruididion^  and  contrary  to  the 
Ad. 

Gttrth  showed  cause  against  a  rule  for  a  certiorari 
to  bring  up  an  order  of  Mr.  Gosse  and  Mr.  Carter,  two 
of  the  justices  of  Surrey,  in  the  Epsom  division,  made 
on  the  16tli  May  last,  directing  the  surveyor  of 
highways  of  Ewell  to  pay  over  502/.  4s,  3d,  out  of  the 
highway-rates  to  the  local  board  constituted  at  Ewell 
under  the  Nuisances  Removal  Act  1855,  for  England, 
for  sewerage  and  structural  works  done  by  such  board, 
and  which  they  claimed  under  the  7th  section  of  the 
said  Act  to  have  paid  them  out  of  the  highway-rates. 

The  affidavit  of  the  applicant  stated  that  he  was  a 
landowner  and  ratepayer  of  the  parish  of  Ewell,  in  the 
county  of  Surrey.  A  committee  in  the  parish  was 
constituted  in  1856  or  1857  under  the  Nuiaanccs  Re- 
moval Act  for  England  1855,  of  which  James  Josli, 
Blake  was  chainnan,  and  soon  after  they  commenced 
to  make  a  large  drain  or  sewer.  These  works  were 
done  by  order  of  the  chairman  of  the  committee,  with- 
out any  mag'istrates*  order  or  any  order  of  two  justices 
directing  payment  thereof,  and  no  assessment  had  been 
made  on  the  houses  of  parties  benefited  by  tbe  drain. 
The  conunittee  had  expended  on  this  work  between 
500^.  and  600/.  Such  drain  only  benefited  the  pro- 
prietors whose  lands  adjoined  the  same,  and  did  not 
benefit  the  applicant.  The  chainnan  of  the  Nuisances 
Committes  had  given  orders  to  Mr.  Hards,  one  of  tbe 


MAGISTRATES'  CASES. 


241 


G.  B.] 


Leoo  v.  Pardoe. 


[C.  B. 


tunreyon  of  highways,  and  who  was  aUo  one  of  the 
oommittee,  to  pay  a  sum  of  502/.  4s,  Sd,  on  accoimt  of 
the  stmotural  works,  and  Mr.  Hards  had  paid,  at  va> 
rioiis  times,  the  said  sum  out  of  the  money  in  his  hands 
collected  from  the  highway-rates.  The  said  surveyor 
had  attended  before  the  justices  of  Surrey  to  pass  the 
accounts  of  the  surveyor  of  highways  or  waywardens, 
and  on  the  11th  April  last  the  applicant,  Mr.  Hobman, 
attended  as  a  ratepayer,  and  objected  to  the  passing  of 
such  accounts.  On  that  occasion  Mr.  Hards  stated 
that  about  300/.  had  been  expended  on  highway  and 
•boot  500/.  on  sanitary  improvements,  ord^d  by  the 
said  Nniaanoos  Removal  Committee,  but  it  appeared 
that  there  had  been  no  order  of  justices.  And  it  fur- 
ther app<>ared  that  the  said  sum  had  been  discharged 
out  of  the  highway-rates  witliout  any  order  of  justices, 
and  the  justices  struck  out  of  the  surveyors*  aoconnts 
the  said  sum  of  5024  4f .  Sd 

On  the  16th  May  Mr.  Blake,  the  chairman  of  the 
Knisanoes  Removal  Committee,  applied  to  the  magis- 
trates then  present  for  an  order  on  the  surveyor  of  high- 
ways, and  this  order  was  then  made.  The  first  qoes- 
tioa  to  be  considered  is,  whether  tliis  is  such  a  charge 
as  the  committee  have  power  to  impose ;  and  if  that 
be  80,  then  it  is  said  that  there  was  a  means  provided 
for  payment  which  was  to  be  exhausted  before  the 
highway-rate  coul.l  be  r^orted  to.  The  Nuisances 
Removal  Act,  18  &  19  Vict  c.  121,  s.  7,  provides  for 
the  defraying  expenses  of  executing  the  Act ;  and  the 
question  is,  whether  it  was  intended  that  the  higliway- 
rate  should  be  resorted  to  till  other  means  were  ex- 
hausted. The  committee  was  duly  appointed,  and  the 
surveyor  of  highways  constituted  one  of  the  com- 
mittee; and  they  in  truth  have  everything  in  their 
own  control,  and  there  was  no  necessity  to  go  to  the 
justices  to  make  this  order,  in  which  case  it  will  be 
merely  useless,  which  is  no  ground  for  quashing  it ; 
the  only  object  of  making  the  highway  overseer  one  of 
the  oommittee  is  to  give  the  overseers  a  command  over 
money  required  for  contempkted  improvements.    The 

Snestion  is,  whether  the  benefit  derived  is  a  public 
enefit  or  not  [Cockbubn,  C.  J.— A  person  con- 
tributing to  the  highway-rate  may  receive  no  benefit 
from  the  sewerage.]  The  question  of  its  being  a 
general  or  a  special  charge  is  for  the  committee ;  the 
justices  made  this  order  on  the  application  of  the  com- 
mittee, and  they  are  the  proper  persons  to  inqiure 
whether  the  order  wus  proper,  and  if  so,  they  had 
power  to  make  it.  If  their  order  is  merely  ministerial, 
they  are  bound  to  make  it  for  any  amount  for  which  it  is 
asked.  The  writ  of  cerUorari  is  taken  away  by  the 
39th  section. 

BadeUjf  contra. — ^An  order  of  this  sort  cannot 
legally  bo  made  by  the  justices  when  no  resort  has 
been  had  to  the  fund  primarily  provided  by  the  Act 
of  Parliament  The  principle  of  tlie  Act  is  this,  that 
persons  creatiog  nuisances  shall  pay  for  their  removal ; 
and  where  considerable  stractural  works  are  carried 
out,  the  persons  benefited  thereby  are  to  be  assessed  to 
contribute  to  the  expense  of  such  works.  The  22nd  sec- 
tion provides  howthemeansof  payment  are  to  be  obtained 
for  sudi  woriLS,  and  to  such  means  the  committee  is 
bound  first  to  resort ;  and  it  is  the  duty  of  the  justices, 
before  making  such  an  order  as  this,  first  to  ascertain 
that  the  primary  means  pointed  out  by  Uie  Act  have 
been  exhausted.  The  section  referred  to  limits  the  rate 
to  be  made  to  Is.  in  the  pound ;  and  only  when  that 
Is  exhausted  can  the  highway-rate  be  resorted  to. 
(He  was  stopped  by  the  court) 

CocKDURN,  CJ. — I  think  it  is  clear,  looking  at  these 
affidavits,  that  this  improvement  was  within  the  22nd 
section  of  the  Act,  and  that  it  follows  that  the  fhnd 
pointed  out  by  that  section  is  the  one  primarily  liable 
to  meet  the  expenditure.  It  is  not  necessary  to  say 
whether  the  highway-rate  is  to  bo  resorted  to  as  an 
aosiliai^  rate;  it  is  cnoogfa  to  say  that  the  pximaiy 
Mao.  Oas. 


fund  is  liable.  Then  it  is  said  that  the  39th  section 
takes  away  our  jurisdiction ;  but  I  do  not  think  that 
objection  can  avail.  That  section  says  that  no  order 
shall  be  quashed  or  set  aside  for  want  of  form,  nor 
shall  any  order  or  other  proceeding  done  in  relation  to 
the  execution  of  the  Act  be  removed  by  ceriiorari ;  but 
that  only  relate  to  matters  as  to  which  justices  have 
jurisdiction.  Here  it  cannot  be  said  that  the  justices 
have  power  to  make  an  order  directly  contrary  to  tho 
Act  of  Parliament,  and  therefore  this  order  cannot  be 
a  proceeding  within  the  39th  section.  I  think  the 
order  is  bad,  and  that  tho  rule  should  be  absolute. 
Hill  and  Blackbubh,  JJ.  concurred. 
Rule  dbsobUe /or  certiorari  to  istue;  order  to  be 
quathed  on  the  return  thereof,  (a) 


00X7BT  07  OOMMON  BENCH. 

Reported  by  Dasukl  Thohas  Evaks  and  W.  Mayp,  £sar&, 
Baril8tei«-«t-Law. 


Nov,  14  and  22. 
Lego  (appellant)  v.  Pardob  (respondent). 
Appeal  from  jwtieet  under  20  ^  21  Vict,  e,  43 — Game 
Act^l  ^  2  WiU,  4,  e,  S2^Trespasi  inpureuit  of 
game— Claim  of  title  outtinff  jurisdiction. 
Where  an  informatiou  was  laid  against  defendant  for 
trespassing  in  pursuit  of  game^  contrary  ^o  1  ^  2 
WHL  4,  e.  32,  t.  30,  and  the  defendant  set  up  a 
right  to  shoot,  but  offered  no  emdenee  nt  support  of 
his  claim,  the  justices  dismissed  the  information,  on 
the  ground  that  a  question  of  right  was  thus  raised, 
on  which  theg  had  no  power  to  adjudicate.      On 
appeal  under  20  ^  21  Vict,  e,  43 ; 
Held,  that,  as  the  justices  believed  there  was  a  bonafde 
question  qftiUe  in  question,  theg  oame  to  a  proper 
condusion. 

This  was  a  case  stated  for  the  opinion  of  the  court, 
under  the  2nd  section  of  20  &  21  Vict,  c  43.  At  a 
petty  sessions  holden  at  Bridport,  in  and  for  the  division 
of  Bridport,  in  the  county  of  Dorset,  on  the  26th  Sept 
1859,  before  three  justices  of  the  peace  in  and  for  the 
said  county,  an  information  preferred  by  John  Legg, 
hereinafter  called  the  respondent,  under  sect  30  of  the 
statute  1  &  2  Will.  4,  o.  32,  charging  "  for  that  he  the 
said  respondent,  on  tlie  12th  Se{it  then  inst,  at  Hook, 
in  the  said  oounty,  did  oommit  a  trespass  by  entering 
and  being  in  the  daytime  on  land  in  the  occupation  of 
the  said  appellant  in  search  or  pursuit  of  game  or 
rabbits,  oontrary  to  the  statute  in  that  case  made  and 
provided,'*  waa  heard  and  determined  by  the  said  jus- 
tices, and  upon  such  hearing  they  dismissed  the  inifor- 
mation. 

At  the  hearing  of  the  aforesaid  information,  it  waa 
proved  on  the  part  of  the  informant,  the  appellant  in 
this  appeal,  that  he  redded  at  Hook,  in  the  said  county, 
that  he  rented  a  field  called  RaggVdose,  parcel  of  the 
manor  of  Hook,  with  other  lands  there,  of  M.  James 
Mintem ;  that  the  game  and  rabbits  on  such  lands  were 
not  in  any  way  reser\'ed,  and  that  his  landlord,  who 
himself  was  a  lessee  of  the  said  lands,  gave  him  a  right 
over  the  same ;  that  no  one  had  any  right  to  enter  or  be 
on  any  such  lands  in  search  or  pursuit  of  game  or  rab- 
bits without  his  (the  appellant's)  leave ;  that  on  the 
12th  Sept  last  the  respondent  did  enter  and  was  on 
Ragg's-dose  for  that  purpose,  without  the  leave  of 
the  appellant  On  the  part  of  the  defendant,  the 
respondent  in  this  appeal,  it  was  not  denied  that  he 
was  on  Ragg's-dose  for  the  purpose  aforesaid,  but  evi- 
dence was  given  that  he  was  there  by  permisaon  of 
the  Rev.  Paulet  Mildmay  Compton,  who  stated  he  had 
made  a  parol  arrangement  with  Lord  Sandwich  for  the 

(a)  It  Is  important  to  note  the  decision  incidentally  made 

in  this  ease,  th  it  eerttorari  Is  still  a  remedy,  where  josttces 

hare  acted  wltbout  Jurisdiction.     It  had  been  much  qafl»- 

tloned  whether  it  was  not  entirely  taken  away  by  sect  89. 
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shooting  at  Hook,  and  that  he  therefore  claimed  the 
right.  Not  the  lonst  evidenee  was  offered  to  show  that 
I^rd  Sandwich  had  any  right  or  chiim  to  the  shooting 
over  the  lands  in  the  appellant's  oocnpation,  or  that 
the  landlord,  Mr.  Mintcm,  could  not  give  the  game 
and  rabbits  to  the  appellant.  No  evidence  was  given 
that  the  respondent  had  any  game  certificate  or  other 
licence  to  sport. 

It  was  contended  on  behalf  of  the  respondent,  that 
the  Justices  had  no  right  to  adjudicate  on  the  charge, 
for  that  the  respondent  acted  under  a  supposition  that 
he  had  a  right  to  do  the  act  complained  of,  and  that 
the  act  not  being  wilful  and  malidoos,  their  jurisdiction 
was  ousted  under  7  &  8  Geo.  4,  c.  30,  s.  24.  -  The 
justices  being  of  opinion  that  the  respondent  in  com- 
mitting the  said  trespass  on  the  siud  close  did  so  in 
pursuance  of  the  permission  of  the  said  P.  ^l,  Comp- 
ton,  who  he  believed  wns  entitled  to  the  right  of  sport- 
ing thereon,  gave  their  determination  against  the  Ap- 
pellant in  the  manner  before  mentioned,  conceiving  that 
there  was  a  question  of  right  between  the  parties, 
which  they,  as  justices,  had  no  power  to  adjudicate  on. 
The  questions  of  law  arising  out  of  the  above  state- 
ment therefore  were  the  following:  First,  were  the 
justices  empowered  in  law,  and  ought  they  to  have 
convicted  the  respondent  in  respect  of  the  said  tres- 
pass ?  Secondly,  was  their  jurisdiction  taken  away, 
and  were  they  empowered  to  make  the  order  against 
the  appellant  dismissing  the  information;  or  were 
there  no  circumstances  or  evidence  before  them  depriv- 
ing them  of  their  right  to  adjudicate,  and  ought  they 
to  have  exercised  jurisdiction  and  to  have  convicted  the 
respondent  ? 

Kingdon  for  the  appellant. — The  justices  have  de- 
cided erroneously  upon  the  points  reserved  by  the  CAse. 
The  1  &  2  Will.  4,  c.  32,  s.  SO,  recites  that  "  aOer 
the  commencement  of  this  Act,  game  will  become  an 
article  which  may  bo  legally  bought  and  sold,  and  it  is 
therefore  just  and  reasonable  to  provide  some  more 
Bummary  meant  than  now  by  law  exists  for  protecting 
the  some  from  trespassers,**  &c.  It  is  then  enacted 
that  "  if  any  person  whatsoever  shall  commit  any  tres- 
pass by  entering  or  being  in  the  daytime  upon  any  land 
in  search  or  pursuit  of  game,  &c.,  such  person  shall,  on 
conviction  thereof,  before  a  justice  of  the  peace,  forfeit 
and  pay  such  sum  of  money  not  exceeding  2£.,  as  to 
the  justice  shall  seem  meet,  together  with  the  costs  of 
conviction.  Provided  always,  that  any  person  charged 
with  such  trespass  shall  be  at  liberty  to  prove  by  way 
of  defence  any  matter  whidi  could  have  been  a  defence 
to  an  action  at  law  for  such  trespass,"  &c.  The  general 
nilo  that  where  property  or  title  is  in  question  the 
jurisdiction  of  justices  of  tbo  peace  to  hear  and  deter- 
mine in  a  summary  manner  is  ousted,  does  not  apply 
in  the  present  case.  The  Act  empowers  the  justices 
to  decide  the  whole  matter.  [Eri^,  C.J. — The  point 
WAS  considered  in  Jieg*  v.  Cridland,  7  £.  &  B.  853.] 
The  question  is,  whether  a  claim  of  title  is  sniHcient  to 
oust  the  jurisdiction  of  the  justices.  In  the  casementioned 
Krle,  J.  says :  *'  I  strongly  incline  to  the  opinion  that 
the  true  meaning  of  the  statute  is,  that  the  justices 
ought  to  try  whether  the  defendant  entertained  an 
honest  belief  tiint  he  had  a  title ;  and  if  he  had  sndi 
belief  he  ought  not  to  bo  convicted ;  I  think  that  in  a 
criminal  statute  trespass  means  an  intended  trespass." 
(He  referred  to  Morden  v.  Porter,  7  C.  B.,  N.S.,  641.) 
The  principle,  however,  is  laid  down  in  Calcrq/l  v. 
GUfbt,  5  Term  Rep.  19.  That  was  an  action  for 
penalties  under  game  laws,  for  shooting  and  liaving 
no  right ;  and  courts  hare  always  held  that  questions 
of  title  could  not  then  be  entered  into.  Kenyon,  C.  J. 
saying,  that  where  a  party  has  even  a  colourable  title 
only  to  ft  manor,  a  penal  action  is  not  a  mode  of  pro-' 
cceding  by  which  they  will  investigate  it.  "  But  here 
nothing  of  the  sort  is  even  pretended ;  for  it  is  ad- 
mitted on  the  part  of  the  defendant,  that  the  plaintiff 


was  the  lord  of  the  manor.  .  .  •  Bot  it  has  been  said 
that  the  servant  acted  bond  fide,  and  therefore  had  not 
ineaired  the  penalty  of  the  statute.  The  servant,  in- 
deed, chose  to  trust  to  what  his  master  told  him  on  the 
subject;  but  as  the  master  had  no  right,  or  even 
colour  of  title,  it  is  no  justification  to  the  servant.'* 
The  Act  of  Will.  4  is  no  doubt  directed  against 
ordinary  poachers ;  and  here  the  party  is  not  such 
a  person.  It  appears  from  the  case,  however, 
that  the  magistrates  came  to  their  determination  on  the 
proviso  of  the  24th  section  of  7  &  8  Geo.  4,  c  80 
(the  Malicious  Injuries  Act) :  "  Provided  always  that 
nothing  herein  contained  shall  extend  to  any  case  where 
the  party  trespassing  acted  under  a  fair  and  reasonable 
supposition  that  he  had  a  riglit  to  do  the  act  complained 
of,  nor  to  any  trespass  not  being  wilful  and  malicioos, 
committed  in  hunting,  fishing,  or  in  the  pursuit  of  game, 
but  that  every  such  trespass  shall  be  punishable  in  the 
same  manner  as  before  the  pasring  of  tliis  Act**  The 
information  not  bein^  laid  under  that  statute,  bat 
under  the  bte  Act  of  TV  ill.  4,  it  was  manifestly  an 
error  to  dedde  under  the  Act  of  Geo.  4.  The  next 
question  is,  was  there  any  claim  of  title,  supposing 
that  to  be  sufficient,  to  oust  the  juri^ction  of 
the  magistrates?  It  is  submitted  there  was 
not.  The  case  states  that  the  respondent  was 
shooting  by  permission  of  the  Rev.  P.  M.  Compton, 
who  stated  in  'evidence  that  he  had  made  a  parol 
arrangement  with  Ix>rd  Sandwich,  but  no  proof  was 
ofi'ered  tliat  Lord  Sandwich  had  any  right  whatever.  If 
this  is  a  sofficient  ckun  of  title,  any  poacher  may 
come  forward  with  a  like  story.  It  is  not  enough 
to  state  before  the  justices,  **  I  have  a  title ;" 
but  the  justices  must  see  that  there  is  at  least 
a  colourable  title.  Reg.  v.  Burnalif,  2  Ld.  Baym. 
900,  cited  by  Erie.  J.  in  Cridland'e  case,  confirms 
this  view.  Holt,  G  J.  agreed  that  without  doubt,  if 
the  defendant  had  bnt  a  colour  of  title,  the  justices  had 
no  jurisdiction  in  the  cause.  [Btles,  J. — Do  yoa 
contend  that  under  the  30th  section  it  is  not  a  crime  ? 
Williams,  J. — ^The  6th  section  says  that  the  party  is 
liable  to  an  action  for  trespass  by  him  committed  in 
search  or  pursuit  of  game.]  The  46th  section  allows 
civil  actions,  where  no  criminal  proceedings  have  been 
taken  under  the  provisions  of  the  Act  The  37th  and 
38th  sections  contains  provisions  in  regard  to  penalties. 
The  12th  section  makes  the  tenant  liable  to  a  penalty 
for  killing  the  game,  where  the  right  is  in  the  landlord. 
[Williams,  J. — Suppose  the  tenant  is  ignorant  of  the 
clause  in  his  lease  forbidding  the  killing  of  game  ; 
how  then  ?]  It  is  submitted  that  the  rule  still  holds 
good.  Then  the  party  summoned  under  this  Act  is 
bound  to  show  a  defence  which  would  have  been  a 
good  defence  to  an  action  at  law  for  the  trespass,  except 
that  the  leavo  and  licence  of  the  occupiers  shall  not  be 
a  defence  where  the  right  is  in  the  landlord.  Tlie 
object  of  this  Act  is  to  enable  the  justices  to  hear  and 
decide  the  whole  question,  as  appears  from  the  recital 
of  the  30th  section.  This  is  made  clearer  by  the  S5th 
section,  which  shows  who  are  not  included  within  the 
Act.  [Byles,  J. — Suppose  one  shooting  accidentally 
allows  shot  to  go  over  a  neighbour's  property  ?J 
Even  then  the  party  would  be  liable,  as  may  be 
inferred  from  Heg.  v.  Pralty  4  E.  &  B.  860.  But 
even  if  it  had  been  shown  that  Lord  Sandwich  had 
a  title,  it  would  bo  no  answer,  as  the  llth  section  pro- 
vides that  the  party  authorised  to  shoot  shall  have  a 
game  certificate ;  and  here  no  evidence  was  given  of 
such  a  certificate,  whidi  the  42nd  section  shows  it  was 
the  duty  of  Uie  defendant  to  prove,  and  not  of  the 
prosecutor  to  deny.  As  to  innocence  of  intention,  he 
referred  to  Reg,  v.  Woodrmo,  15  M.  &  W.  404. 
[EuLB,  G.  J. — 1  have  always  thouglit  that  in  proceedings 
under  the  exdse  laws,  ni  innocence  of  intention  avaiU. 
Bylbs.  J.  cited  Hearne  v.  Gorton,  28  I^.  J.,  M.  C., 
where  dangerous  goods  had  been  sent  by  raQway,  with* 
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out  giving  notice  of  their  charucter.    Mens  rea  held 
neoessaij  to  oonTiction.] 

Kardak^  for  the  respondent— It  is  contended  on 
the  other  ude  that  the  justices  were  bound  to  enter 
into    the    question  of    respondents    title    to  shoot, 
hj  virtue  of  the  provisions  in  the  30th  section  of  the 
1  &  2  Will.  4,  c  32,  although  it  is  admitted  that  in 
all  other  cases  the  allegation  of  a  bona  fide  right  is 
snffident  to  oust' the  jurisdiction  of  magistrates.     Here 
the   respondent  believed  he  had  a  right  to    shoot. 
[Erlk,  C.J. — Mere  belief  of  a  right  where  there  is  no 
fonndaUon  of  one,  will  not  do.  Mr.  Compton  no  doubt 
(bought  he  had  a   right,  when   there  was  not  the 
shadow  of  a  right]     The  justices  heard  the  reference 
fo  Lord  Sandwich,  whom  they  might  know  to  be  the 
lord  of  the  manor.   Campbell,  C  J.,  in  Reg.  v.  Cndkuyi, 
says:    "Though   no  evidence  of  title  was  actually 
offered,  it  was  quite  clear  that  a  bond  fide  claim  of 
title  was  set  up,  and  when  such  a  claim  is  set  up,  it 
seems  to  me  that  justices  have  no  longer  jurisdiction  to 
proceed   to  a  summary  conviction."      [Erle,  C.J. — 
There  it  was  known,  and  no  evidence  was  necessary.] 
The  question  is,  whether  thero  is  a  band  fide  claim  of 
title,  and  tluit  depends  on  the  evidence  of  the  clergy- 
man, who  stated  that  he  had   made  a  parol  arrange- 
ment with  Lord  Sandwich  for  the  right  of  shooting. 
The  respondent,  therefore,  having  obtained  tho  per- 
mission  of  Mr.   Compton  to  shoot,  had   an    honest 
belief  that  he  had  the   right  to  shoot  accordingly. 
To  show  that  tlie  ordinary  rule  as  to  colour  of  title 
ousting  jurisdiction  does  not  apply,  reference  is  made 
to  the  words  of  the  30th  section  of  the  Act  under 
which  the  information  is  lud,  that  any  person  **  shall 
be  at  liberty  to  ■  prove,  by  way  of  defence,  any  matter 
which  would  have  been  a  defence  to  an  .nction  at  law  for 
such  trespass,  save  and  except,"  &c.   But  this  proviso  is 
disposed  of  in  the  judgment  of  Heg.  v.   Cridland, 
Coleridge,  J.  ssys  that  '*  it  may  be  that  a  defendant 
might,  by  virtue  of  this  provision,  com^iel  justices  to 
try  a  question  of  title ;  but  it  by  no  means  follows  that 
justices,  of  their  own  inclination  and  against  the  will 
of  a  defendant,  may  determine  on  his  title  to  estates. 
If  they  are  not  so  compelled  the  ordinary  rule  must  pro- 
raiL"    Next,  this  b  a  criminal  proceeding :  {Catlel  v. 
Ireton,  1  EL  B.  &  El.  91 :  27  L.  J.  167,  M.  C.)     It 
lies  on  the  other  side  to  show  guilty  knowledge.    The 
case  of  Reg.  t.  Pratt  has  been  mentioned,  and  it  is 
noticed  in  the  judgment  of  Morden  v.  Porter.     It  is, 
no  doubt,  true  that  the  statement  by  the  defendant  in 
that  case,  as  to  his  ignorance  of  the  law,  usually  gives 
no  excuse ;  but  here  a  bond  fiJe  claim  is  set  up.    And 
it  is  submitted  that  a  clnim  of  title  has  been  made  suf- 
fident  to  oust  the  jurisdiction  of  the  justices.    [Erle, 
C.J. — ^Tlio  notion  that  imprisonment  and  hard  labour 
may  posably  ensue  on  disobedience  to  a  statute,  has 
often  caused  that  statute  to  be  held  a  criminal  one,  but 
I  am  not  disposed  to  assent  to  it  entirely.] 

Xingdon  in  reply. — Before  this  statute  thero  was  no 
statute  against  trespassing  in  pursuit  of  game  in  the 
daytime.  The  7  &  8  Vict,  c  30,  s.  24,  punishes 
malicious  trespass,  but  it  contains  a  provision  as  to  the 
party  trespassing  acting  under  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  do  tho  act  complained  of, 
and  also  as  to  a  trespass  in  pursuit  of  game,  which  is 
to  be  dealt  with  as  was  formerly  the  practice.  Then 
comes  the  1  &  2  Will.  4,  c  32,  which,  in  tho  SOth 
section,  recites  that  it  is  just  and  reasonable  to  pro- 
vide some  more  summary  means  than  now  by  law 
exist.  This  Act  abolishes  a  distinction  that  formerly 
existed ;  the  later  Act  makes  it  a  trespass  simpliciterf 
and  it  need  not  be  malicious.  The  justices  carbfully  avoid 
saying  that  tho  defendant  had  a  right,  for  they  state 
that  he  set  up  a  right  from  a  person  who  was  only  sup- 
posed to  have  authority  to  grant  the  right.  It  is  for 
the  other  side  to  show  tiiat  the  jurisdiction  is  ousted. 

Cur.  adc,  vult. 


Nov.  22.— EuLE,  C.J.  delivered  the  judgment  of 
the  court — ^As  wc  understand  the  statement  of  facts 
in  this  case,  the  justices  dismissed  the  summons  be- 
cause, in  their  judgment,  the  qnestion  of  title  was 
raised  bond  fidt^  and  bec^iuse,  under  the  words  of  the 
30th  section  of  the  statute  - 1  &  2  Will.  4,  c  32,  tho 
point  was  not  for  their  determmation,  conceiving  that 
there  was  a  question  of  right  between  the  parties  which 
they  had  no  power  to  adjudicate  on,  on  this  ground  we 
affinn  their  decision.  If  tho  question  of  title  was  bonSL 
fide  raised,  they  took  the  right  course  in  dismissing  the 
complaint  according  to  Ueg.  v.  Cridiand^  7  E.  &  B. ; 
and  Mordm  v.  Porter^  7  C.B.,  N.S.  The  facts  tending 
to  raise  the  question  of  title  arc  extremely  scanty,  and^ 
the  case  would  have  been  more  satisfactory  if  some  fur- 
ther evidence  of  the  titie  supposed  to  bo  in  question 
had  been  given,  so  as  to  ascertain  whether  Lord  Sand- 
wich claimed  in  respect  of  the  land,  or  of  tho  manor,  or 
of  any  other  right,  and  irhether  there  was  a  colour  for  tho 
claim ;  still,  it  is  a  matter  which  the  justices  had  to  de- 
termine, and  we  cannot  say  they  were  wrong.  If  tho 
justices  wished  to  raise  tlie  question  whether  tiie  defen- 
dant ought  to  hare  been  discharged  because  he  believed 
he  had  a  right  to  enter  on  the  land,  and  so  had  no  in- 
tention to  trespass,  wo  have  not  so  understood  tho  case. 

Judgment  for  resp<mdtnt.  (a) 

Nov.  19  and  20. 
Bradshaw  v.  Vauohtox. 

A  certificate  given  vnder  9   Geo.  4,  e.  3,  $t.  27,  28, 
vpon  the  wkhdrawal  (fa  cJiarge  bg  the  complainant, 
it  a  bar  to  an  action. 
The  plaintiff  having  been  astantlted  by  the  dtfendant, 
hid  an  in/brmation  before  a  magiatrate^who granted 
a  tummont  and  fixed  the  hearing  of  the  complaint 
for  a  certain  day ;  btforCf  AoiMver,  the  day  arrived, 
the  plaintiff  gave  notice  to    the  defendant  thai  he 
»hoM  withdraw  the  charge.     On  the  day  appointed 
for  the  hearing  the  dtfendant  appear^  before  the 
magistrate  and  ciaimed  a  certificate  under  the  Act^ 
which  vat  given : 
Held,  that  thit  certificate  was  a  bar  to  an  action  (|/?er- 
uoardt  brought  for  the  attault. 
This  was  an  action  tried  on  the  11th  Aug.  last,  at 
the  County  Gonrt  of  Shropshire,  Madelcy,  braught  by 
the  plaintiff,  who  was  a  minor,  and  who  sought  to  re- 
cover damages  for  an    assault  alleged  to  have  been 
committed  upon  him  by  the  defendant  on  the  13th 
Juno  last. 

Two  defence!  were  relied  upon :  first,  a  justification 
on  the  facts ;  and,  secondly,  a  certificate  of  magistrates 
of  dismissal  nnder  9  Geo.  4,  c  31,  ss.  27,  28.  In 
support  of  the  second  ground  of  defence  the  fcUowing 
facts  were  proved  on  the  part  of  the  defendant : — 

"On  the  18tli  Jime  last  the  plaintiff  went  before  a 
magistrate  for  the  county  of  Salop,  and  on  oath  pre- 
ferred an  information  against  the  defendant,  of  which 
the  following  is  a  copy.  (Here  the  information  is  set 
out.) 

The  summons  was  accordingly  issued  by  the  magis- 
trate to  tho  defendant,  requiring  him  to  appeor  at  the 

(a)  Thii  qnes^on  whether,  In  any  particular  instance  the 
claim  of  title  onats  jcrisdiction  is  extremely  diflicalt  for 
Joatices  to  determine,  and  this  case  does  not  help  them  out 
of  the  difiicnity.  It  does  not  sntBce  that  such  a  claim  be 
set  up,  the  Jostices  must  bo  satisfied  that  it  Is  offered  bona 
fide,  tbouffh  they  are  not  to  ioqulre  if  it  be  a  good  clain,  for 
that  would  be  to  try  the  title  itself.  The  qaestion  they  shtuld 
ask  theiasclres  is  this :  *'  Is  tho  claim  of  titlo  raised  bonajitle, 
or  only  as  a  pretence  to  eocapeour  Jurisdiction  ?"  And  :his  th^y 
may  try  by  inquiring  Into  the  nature  of  the  claim,  for  tbe 
purpoae  oC  satisfying  themselves  if  it  has  a  ital  foundation. 
Bnt  they  should  not  go  beyond  this.  If  satisfied  that  a 
I  ckriff»  rtaUn  exitit,  they  are  bound  to  dlsmlae  Um  qQ9»plaiot 
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public  offioo,  at  Shiffnal,  on  the  5th  Jnly  last,  to 
answer  the  information  and  sammons  serred  on  him  on 
the  20th  Jnne,  and  on  the  3rd  Jnly  a  notice  was  served 
on  the  defendant,  of  which  the  foUowing  is  a  oopjr : — 
"To  Mr.  Thomas  Vaughton. 
"  I  hereby  give  yon  notice,  that  the  snmmons  issned 
against  yon  on  the  complaint  of  Charles  Bradshaw  is 
withdrawn,  and  that  you  need  not  attend  at  the  petty 
sessions  to  be  held  at  Shifihal,  on  Friday  the  6th  of 
July  1860.    Dated,  &c 

"  Thomas  Bradshaw,  the  father  and  next  friend 
of  Charles  Bradshaw.*' 
Charles  Bradshaw  was  a  boy  of  ten  years  of  age,  and 
his  father  acted  for  him  in  the  matter. 

Kotwithstandiog  fhis  notice,  the  defendant  attended 
the  petty  sessions  in  obedience  to  the  summons  with  his 
attorney,  and  requested  the  plaintiff  might  be  called  to 
support  his  complaint. 

The  plaintiff  was  called,  but  did  not  appear  in  per- 
son or  by  attorney. 

The  defendant's  attorney  then  requested  the  magis- 
trates to  grant  the  defendant  a  certificate  of  dismiwal, 
nnder  9  Geo.  4,  c  31,  ss.  27,  28,  on  the  ground  that 
the  offence  had  not  been  proved ;  stating  that  he  be- 
lieved it  was  the  intention  of  the  plaintiff  to  bring  an 
action  against  the  defendant  for  the  assault.  The 
magistrates  objected  to  grant  a  certificate  of  dismissal 
on  that  ground,  as  the  case  had  not  been  heard ;  but, 
at  the  earnest  request  of  the  defendant's  attoi-ney, 
granted  the  following  certificate  stating  the  facts,  to 
enable  the  defendant  to  raise  the  question  as  to  the 
effect  of  such  certificate,  if  it  should  become  necessary 
for  him  to  do  so  i-^ 

"  County  of  Salop,  to  wit — Bo  it  remembered  that 
on  the  I8th  day  of  June  1860  complaint  was  made 
before  J.  L.,  one  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  of  Salop,  by  Charles  Brad- 
shaw, of  the  parish  of  Albrighton,  in  the  oounty  of  Salop, 
for  that,  on  the  13th  day  of  June  1860,  at  the  parish 
of  Boninghall,  in  the  county  of  Salop,  Thomas  Vaugh- 
ton, of  Little  Whiston,  gentleman,  did  unlawfully  assault, 
beat  and  ill-treat  the  said  C.  B.,  and  the  said  justice 
ihereon  issued  his  summons  to  the  said  T.  V.,  requiring 
him  to  appear  before  such  two  or  more  of  her  Majesty's 
Justices  of  the  peace  for  the  said  county  of  Salop  as 
should  be  present  at  the  petty  sessions  to  be  held  at  the 
public  office  in  Shiffnal,  in  the  said  county,  on  Friday, 
the  6th  day  of  July  1860  to  answer  tlie  said  com- 
plaint, and  the  said  summons  so  issued  by  the  said  jus- 
tice was  duly  served  on  the  said  T.  V.  on  the  20th 
day  of  Jnne  last,  requiring  him  to  appear  on  the  day 
last  above  mentioned  to  answer  such  complaint.    And 
whereas,  after  the  issuing  and  service  of  the  said  sum- 
mons, to  wit,  on  the  3rd  day  of  July  1860,  T.  B.,  the 
father  of  the  above-named  C.  B.,  did  cause  a  notice  to 
be  served  upon  Thomas  Vaughton,  of  which  the  foUow- 
ingisacopy : — [Here  the  notice  assiven  above  is  set  out.] 
"  And  now  at  this  day,  to  wit,  on  the  6th  day  of 
July  1860^  the    said    Thomas  Vaughton    appeared 
before  ns,  the  undersigned  justices  present  at  the  said 
petty  sessions ;  but  the  stud  C.  B.,  although  duly  called, 
did  not  appear,  whereupon  the  said  T.  V.  claimed  to 
have  the  said  complaint  dismissed,  and  we  do  therefore 
dismiss  the  same.  (Signed)  "  U.  C. 

"  G.  W." 
No  notice  was  given  by  the  defendant  to  the  plain- 
tiff of  his  intention  to  attend  the  petty  sessions  and 
apply  for  a  certificate,  nor  was  any  application  made  by 
tlie  plaintiff  to  the  magistrate  to  withdraw  the  sum- 
mons, but  notice  was  given  by  the  plamtiff  to  the 
magistrates'  clerk  to  the  said  petty  sessions  that  he  had 
withdrawn  the  summons  and  given  notice  to  the  defen- 
dant to  that  effect. 

In  charging  the  jury  the  judge  told  them  that,  in  his 
opinion,  as  a  matter  of  law,  the  certificate  above  set 
otit,  sad  relied  ojt  by  the  defendant,  was  no  bar  to  the 


action ;  and  that  if  they  thought  that  the  plaintiff  had, 
upon  the  facta  fumbhed  as  to  the  assanlt,  made  out 
a  case  to  their  satisfaction  for  damages,  they  onglit  to 
give  him  such  fair  and  reasonable  damages  as  they 
thought  fit. 

The  jury  fonnd  a  verdict  for  25f.  and  the  defendant 
gave  notice  of  appeal. 

The  question,  therefore,  for  the  opinion  of  the  oomi 
is,  whether  or  not  the  said  certificate  operated  as 
a  bat  to  the  plaintiff's  right  of  action  by  viztne  of  the 
statute. 

Scotland^  for  the  appellant,  dted  7\tmudifi  v.  Tedd^ 
5  C.  B.  530;  R^.  v.  Robinton,  12  Ad.  &  £11.  672  ; 
Coitarv,  Betherington^  5  Jur.  N.  S.  985 :  as  to  costs, 
R.  V.  Stamper,  1  Q.  B.  119.) 

Phipson  for  the  respondent — There  was  no  hesring 
in  this  case — a  hearing  means  when  the  whole  case  is 
heard,  not  one  ude  only. 
Seotkmd  in  reply.  Cur.  adv,  wU, 

Nov.  20.— Erle,  CJ.  now  deliveied  judgment— 
In  this  case,  which  was  aigued  yesterday  by  Mr.  Scot- 
land, the  material  facts  of  this  appeal  are,  that  the 
plaintiff  laid  an  information  for  an  assault  nnder  the 
statute  of  Geo.  4,  and  took  out  a  summons  requiring 
defendant  to  attend  before  the  justices  at  petty  sessions, 
which  was  served  on  him ;  the  plaintiff  afterwards,  and 
before  the  day  of  hearing,  by  bis  agent,  gave  notice  to 
the  defendant  not  to  attend,  and  to  the  magistrates' 
clerk  that  he  should  not  attend ;  that  on  the  day,  the 
defendant  attended  and  claimed  to  have  the  informa- 
tion dismissed,  and  a  certificate  of  dismissal  granted, 
although  the  plaintiff  was    absent;   the  magistrates 
granted  the  certificate  showing  these  facts,  and  the 
question  is,  whether  it  bars  this  action  for  the  same 
assault  ?     The  statute  authorises  the  magistiates  to 
fp\e  a  certificate,  if  on  the  hearing  they  deem  the  charge 
not  proved ;  and  at  first  it  seemed  difficult  to  say  that 
they  had  heard  the  matter  at  all.     But  we  were  pressed 
with  the  case  of  TunnicUffe  v.   Ttdd,  5  C.  B.  558, 
where  this  court  lays  down,  as  principles,  that  the  in- 
formation is  the  commencement  of  a  criminal  proceeding 
analogous  to  an  indictment,  and  the  summons  is  the  actof 
the  magistrates  on  the  behalf  of  the  public;  that  the  party 
who  begins  the  criminal  information  cannot  withdraw 
from  it  leaving  it  pending ;  but,  on  the  contrary,  that 
the  party  charged  has  the  right  to  force  it  on  to  a 
conclusion ;  and  that  if  at  the  time  for  conoluding  the 
case  the  informant  offers  no  evidence  in  support  of  the 
charge,  it  ought  to  be  dismissed,  and  such  dismissal  is 
the  result     In  that  case  the  informant  attended  at  the 
return  of  the  summons,  and  when  it  was  called  on  the 
defendant  pleaded  not  guilty,  and  was  ready  with  his 
witnesses;  and  then  the  informant  said   he  should 
withdraw  from  the  case  and  bring  an  action ;  and  there- 
upon the  magistrates  chose  to  certify.    In  the  argu- 
ment of  the  case  it  is  said  that  the  hearing  begins  when 
the  plea  is  pleaded  and  issue  is  joined ;  and  we  have 
had  to  consider  whether  we  could  distinguish  the  pre- 
sent case  on  the  ground  that  the  infom^ant  did  not 
attend,  though  a  formal  plea  was  not  taken,  and  so  bo 
issue  joined.    After  consideration,  it  seems  to  us  the 
principles  of  the  judgment  above  mentioned  do  not 
authorise  ns  to  rely  on  this  distinction.    It  was  held 
that  the  informant  cannot  withdraw,  and  the  defen- 
dant has  a  right  to  a  dedsion,  and  that  if  the  uiform- 
ant  says  he  witiidraws,  the  case  is  heard,  and  the 
information  dismissed,  and  the  power  to  certify  Is  given, 
if  the  magistrates,  in  thdr  discretion,  choose  to  grant 
it    Here,  although  the  informant  was  not  present  to 
express  or^lyhe  withdrew,  his  writing  was  to  that 
effect ;  and  if  he  absent  himself  with  an  intention  of 
withdrawal,  his  act  ought  to  leave  to  the  defendant  all 
the  rights  which  arise  on    any  withdrawing  of  the 
charge.    In  Rex  v.  Stamper^  a  case  under  the  Bastardy 
Act  then  hi  force,  it  was  dedded  that  an  appfictdon 
did^  entered  with  the  derk  of  the  ooort,  entitled  the 
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a  B.] 


Harris  «.  Jsmca. 


[C.  B.] 


paUtive  fathcTi  when  tba  caM  was  called  on,  to  claim 
a  dumisBal,  and  that  such  a  dismisMl  was  a  heariog 
entitling  him  to  oostS|  althoagh  the  applicant  did  not 
attend  to  snppoit  the  application ;  and  a  certificate 
iNs  granted.  We  feel  bonnd  bj  these  cases  to  hold 
that  It  barred  the  action,  and  oor  judgment  is  there- 
fore for  the  appellant. 

Judj/nwU  ftir  thi  appdbmt,  (a) 
Attorn^  for  the  respmident,  SmaUwootU 


Harris  (appellant)  o.  Jbnrs  (respondent). 

lord's  Lag  OUervtmee  Ad^ll  ^  IS  VieL  e,  49, 
SB,  laiid4^**F8rmmUd9rdi$tilkdliqm>n''--Made 


A  reiaikr  of  BrUUh  or  m&de  wiites^  eompomukd  of 
gwtetiimdaleokoljUlidbietoammetkmwiUrll  ^12 
VieL  c.  49,  Jor  Ming  tmck  artie'ei  to  others  tkan 
bond  JIde  traveUers,  dwisg  the  AoMrs  o/  morning 
semoe  oa  awstutg* 

BgslaLW^X^  Vict  c  49,  s.  l^noliemssdvietvaner 
or  person,  Ueensed  to  sell  beer  bg  retail^  to  be  drunk 
eiiker  on  or  off  the  premises^  or  **  other  person,** 
shall  open  his  kpuse  for  the  seUe  of  wine,  6eer,  *'  or 
other  Jermented  liquors,**  or  sell  the  same,  on  Sun- 
dag,  before  half-past  twelve  p,m,,  exoeptfor  refresh- 
memt  for  traotUers,  Bg  sect  4,  no  person  shall 
cpen  ang  house  or  place  qfpuMic  rtsort  far  the 
sale  of  fermented  or  distilled  liquors,  or  sell  therein 
such  liquors,  btfore  half-past  twelve  p,m,,  except  as 
refreshment  for  travellers, 

7^  ij^jipeUant,  who  is  a  retailer  <^  made  or  British 
wines,  sold  to  respondent,  not  being  then  a  traveller, 
on  Sundag,  at  11.30  ojn,,  a  haffpint  of  made  wine, 
OttUed  ^^port  wine,  which  contained  one  ounce  of 
edoohol  in  four  ouneee  of  the  mixture,  and  which  a 
pnffsssional  chemist,  toAo  was  examined,  declared  to 
be  a  fermented  liquor  **  The  magistrates  convicted 
him  under  tkestatsUe,  and infUeteda  penaltg,  holding 
that,  whether  he  was  within  the  1st  section  or  not,  he 
was  dearlg  wit/tin  the 4th  section: 

Bold,  tAcrf  iha  eontidion  was  right,  the  words  ^  other 
person  **  inthe  414  section  comprehending  all  persons 
other  than  those  specf/led  in  the  first  section, 

7^  17  #  18  Viet,  c  79,  does  not  repeal  (heW  ^12 

Vict,  c  49,  asoppeart  to  have  been  heldbg  two qfthe 

judaes  in  Beg.  v.  Whiteley,  3  ff.^N,  143.    /Vr 

Bgles,  J, :  Thereissome  mistake  inAertpcri  of  that 

law, 

llus  was  a  case  stated  by  way  of  appeal  irom  the 
dedsion  of  magistrates,  under  20  &  21  Vict  c.  43, 
for  the  opinion  of  this  court 

By  Stat  11  &  12  Tict  c.  49,  s.  1,  **Ko  lioensed 
tiotnaller  or  person  licensed  to  sell  beer  by  retail  to  be 
dmnk  on  the  premises,  or  not  to  be  dmnk  on  the  pre- 
tones,  or  other  person,  shall  open  his  house  for  the 
sale  of  wine,  spirits,  beer,  or  other  fermented  or  dis- 
tilled liquors,  er  sell  the  same,  on  Sunday,  before  half- 
past  twelve  p.nL,  except  for  refreshment  for  travellers.** 

"  (a)  It  had  been  long  a  matter  of  doubt  In  msg1strate»* 
eonriB  whether  a  eertlflcate  of  dlsmtaal  eonld  he  claimed, 
aMioagh  the  dmrge  had  not  been  licard,  boom  magistrateB 
nlMag,  and  some  gnrnttag  It  This  esse  has  settled  the 
qpestleu  In  the  aflimetlret  and  It  does  this  hy  establhhing  a 
prloelple  which  umj  beoT  modi  wUar  application,  and  which 
Ihereftore  It  wonld  be  as  well  tor  nagistrstes  tobear  In  nlod, 
vl&,  that  the  Inlbrmatlon  Is  the  commenoeaient  of  a  pro- 
cecdhig  fai  the  nature  of  an  Indictment,  which,  once  krid, 
the  eompfadnant  cennot  withdraw,  and  the  party  charged 
hascoBsequendy  a  right  toa  Ibraal  acfulttal,  and  the 
i  gC  an  acqialttal  both  la  costs  and  eertMenttt 


By  sect  4^  '*  No  person  shall  open  any  house  or 
place  of  public  resort  for  the  sole  of  feimeoted  or 
distilled  liquors,  or  sell  therein  such  liqoorsi  befon  thd 
hour  of  half-past  twelve  p.ni.,  except  as  lefieshiiieiifc 
for  travellers.** 

On  Saturday,  28th  April,  the  appellant  CleotMS 
Harris  was  diarged  before  us  the  undersigned  Justtosi 
of  the  peace  for  the  borough  of  Birmingham,  with 
having,  on  Sunday  the  15th  April,  before  haif-pasl 
twelve  p.nL,  to  wit,  at  half-past  eleven  a.m.«  unlaw 
fully  sold  to  one  George  Jenns  (the  respondent)  a  oertain 
quantity  of  fermented  liquor,  to  wit,  one  half-puit  of 
**  made  wine,*'  in  a  certain  house  and  place  of  public 
resort,  situate,  &c,  the  said  Qeorge  Jenns  not  being 
then  a  traveller,  &e. 

The  evidence  was,  that  on  the  day  and  at  the  hoar 
named  in  the  summons  the  sud  George  Jenns  was  at 
the  shop  of  the  appellant,  who  is  a  retailer  of  made  or 
British  wines,  that  he  asked  appellant,  who  was  serv- 
ing customers  in  the  shop,  for  half  a  pint  of  port 
wine,  and  that  he  thereupon  received  from  him,  and 
paid  for,  the  liquor  produced  before  us;  that  there 
were  above  twenty  persons  in  the  shop  when  he  went 
thers,  that  the  shop  was  open,  and  people  going  in  and 
coming  out 

The  liquor  was  analysed  by  a  professional  chemist| 
who  stated  that  he  had  by  diatillation  extracted  from 
four  ounces  of  it  nearly  one  ounce  of  alcoholic  spirit, 
and  that  he  therefore  considered  it  a  fermented  liquor  { 
that  it  would  doubtless  be  posuble  to  compound  a  mix- 
tore  of  sugar  and  water,  and  colouring  and  other  mat- 
ters, which,  with  the  addition  of  alcohol,  should  re- 
semble in  taste  and  appearance  the  liquid  produced, 
and  yet  not  have  in  itself  undergone  fermentation,  and 
that  the  alcohol  which  had  been  added  might  again  be 
extracted  by  distillation,  but  that  in  his  opinion  the 
liquid  which  had  been  sold  as  wine  was  a  fermented 
liquor. 

It  was  contended  on  the  part  of  the  appellant,  firsti 
that  he  did  not  come  within  the  meaning  of  either  the 
Ist  or  4th  sections  of  the  above  recited  Act ;  and 
secondly,  that  there  was  not  sufficient  evidence  that  the 
liquor  sold  l^  him  was  really  wins  or  a  fermented 
liquor. 

We  are  of  opinion,  that  even  supponng  he  did  nd 
come  within  the  description  of  an  **  other  person  ** 
within  the  1st  section,  he  clearly  was  within  the  words 
and  meaning  of  the  4th  section,  and  as  to  the  second 
objection,  we  found  as  a  fact,  in  doing  which  we  con- 
sidered ourselves  justified  by  the  scientific  evidence  pro- 
duced, as  well  as  by  the  representation  of  the  appellant 
himself  at  the  time  of  sale,  that  the  liquor  was  wine, 
and  therefore  a  fermented  liquor,  and  we  convicted  him 
of  the  ofience  charged,  and  inflicted  a  penalty  accord- 
ingly, whereupon  the  appellant  being  dissatisfied  with 
our  determination,  has  applied  to  us  to  state  and  sign  a 
case  for  the  opinion  of  the  Court  of  C.  P. 

Phipson  for  the  appelhint-^The  question  raised 
before  the  magistrates  lies  m  a  narrow  oompass:  it  was, 
whether  a  sdlerof  made  wines  by  retail  hi  liable  to  be 
convicted  for  selling  half  a  pint  of  made  wine  called 
"  port  wine  *'  at  half-past  eleven  o*cloclc  on  Sunday 
morning ;  and  this  depends  on  the  question,  whether 
such  liquor  is  a  fennented  or  distilled  liquor  within  the 
meanmg  of  the  statute.  It  is  submitted  that  the  words 
"  no  penon  **  m  the  statute  apply  to  licensed  victnallers 
only.  The  sppelUmt  then  is  not  withm  the  1st  seetion 
of  the  Act,  beomse  he  is  not  a  licensed  victualler.  The 
magistratee  held,  that  whether  he  is  or  is  not  within  thst 
section,  he  is  within  the  4tli  section,  and  therefore  con- 
victed him.  It  is  true  that  a  diemist  who  made  analysis 
of  the  liquor,  found  more  than  half  an  once  of  akohel 
in  it,  and  swore  it  was  a  "  fermented  liquor  ;**  aeveiths- 
Itts,  as  it  is  compounded  of  akohol  and  sweets,  it  is 
contended  that  it  is  not  a  fennented  fiqnoc    [ErlK| 


^ 
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CJ. — It  appears  to  bave  contained  one-fourth  of  alco- 
hol ;  it  mnst  thorcfore  have  been  rery  strong,  for  sherry 
has  'bat  one-seventh  of  alcohol.  Byles,  J. — Year 
oHent  insists  it  is  made  wine  only.]  Yes.  [Erlb, 
CJ. — An  expert  and  skilled  chemist  stated  that  it  was 
fennented  liqnor,  and  appellant  being  present  said 
pothbg.]  The  statute  was  only  intended  to  apply  to 
•xciseable  liquors.  [Ekle,  C.J.— The  main  object  of 
the  statute  was  to  enforce  the  observance  of  the 
Lord's  day ;  and  whether  appellant  was  within 
the  1st  section  or  not  is  immaterial,  for  he  was  clearly 
within  the  4th  section.]  Yes ;  bat  I  shall  show  that 
was  wrong,  and  that  the  words  '*  no  person  *^  apply 
only  to  licensed  victuallers  and  persons  licensed  to  sell 
fermented  or  distilled  liqnors.  There  is  a  donbt  whe- 
fcherthis  statute  is  in  force  at  all.  Brarowell,  B.  has 
expressed  an  opinion  that  the  17  &  18  Vict.  c.  79, 
repeals  the  11  os  12  Vict  c.  49,  under  which  this  con- 
viction was  made :  (Reg,  v.  WkiteUy^  3  H.  &  N.  143.) 
[Ekle,  CJ. — Construing  it  by  the  contest,  it  is  im- 
possible the  learned  baron  can  have  meant  to  say  what 
he  is  reported  to  have  said.  It  was  an  oral,  not  a  writ- 
ten judgment.]  I  think  there  is  some  mbtake  as  to 
what  the  learned  baron  meant ;  but,  as  he  is  reported  to 
have  said  that  the  later  repealed  the  earlier  statute,  I 
thought  it  my  duly  to  mention  it.  The  only  statute 
now  in  force  is  the  18  &  19  Vict.  e.  118. 

No  counsel  appeared  for  the  respondent. 
'  Erle,  CJ. — I  am  of  opinion  that  the  magistrates 
decided  right.  The  statute  prohibits  persons  having  an 
excise  licence,  and  persons  having  a  beer  licence,  and 
other  persons,  selling  fermented  liquors  during  the 
hours  of  morning  service.  This  party  is  found  by  the 
magistrates  to  have  sold  fermented  liquors  during  morning 
sesvice,  namely,  port  wine,  which  was  proved  before 
them  to  be  a  fermented  liquor,  containing  a  quantity  of 
alcohol ;  it  was  therefore  a  strongly  operative  liquor  to- 
wards producing  intoxication,  and  he  sold  it  during  divine 
service.  Then  is  he  a  person  other  than  those  licensed  ? 
He  says  the  statute  only  intended  to  comprise  other 
persons  having  licences.  I  am  also  clear  that  the 
Legislature  did  not,  as  I  conceive,  intend  to  limit  the 
very  wide  enactment  that  all  other  persons  besides 
those  having  licences  shall  not  sell  I  see  no  sign  that 
they  intended  so  to  limit  it,  and  therefore  I  am  of 
opinion  that  the  appellant  was  properly  convicted. 

Byles,  J. — I  am  of  the  same  opinion.  The  words 
**  other  person  *'  comprehend  all  the  rest  of  the  world 
except  those  that  are  mentioned  in  the  preceding 
section.  The  expresrion  is  universal,  and  therefore  with 
that  exception,  the  persons  not  fMlling  within  the  excep- 
tion fall  within  the  general  enactment.  There  is 
another  reason.  It  is  clear  on  his  own  showing  this 
mixture  was  either  fermented  or  distilled,  and  a 
scientific  witness  is  called  to  prove  that  in  his  judgment 
it  is  not  distilled,  but  fermented ;  that  was  a  question 
for  them.  With  respect  to  the  statute  being  repealed, 
I  think  it  right  to  say,  onr  attention  having  been  called 
to  the  17  &  18  Tict.  c  79,  and  the  18  &  19  Vict. 
c»  118,  it  seems  there  must  have  been  some  misreport 
of  the  decision  of  those  learned  judges ;  but  nothing 
has  been  brought  before  the  court  to  show  that  there  is 
any  other  legislation  now  in  course  of  operation,  with 
rsspeet  to  the  profanation  of  the  Sabbath  during 
morning  service,  except  the  1!  ft  12  Vict.  c.  49,  the 
other  two  referring  to  a  totally  different  matter. 

Keatino,  J. — I  am  of  the  same  opinion.  I  think 
the  conviction  was  right. 

Jvdfpnent  Jar  re$pondeHt(a) 


(a)  It  should  be  observed  that,  according  to  the  opinion  of 

the  C  B.f  the  reeent  statute  does  not  repeal  the  earlier  one« 

as  was  supposed  to  be  dedded  by  Reff.  v.  WMtekp,    It  would 

be-as  weS  to  make  a  note  of  this  In  tlie  text-bo^k  used  by 

*fhe  clerk  or  JosUcik 


OBOWN  CASES  RESERVED. 

■aport«d  by  Jons  TnoMPSOV,  Ei^.,  Barriitaf^MAW. 

Saturday^  Nov.  10. 

(Before  Eblr,  CJ.,  Cromptox,  J.,  Bbamwell  and 
CiiAivNBLL,  BB.,  and  Hill,  J.) 

BeO  V,  GUBLDBB. 

Embeaulefneni — Atsiitant  oveneer — Sums  received  for 
raiei — Frattdukntlif  obtaining  overweri  vouchers^-' 
8wnt  properly  enttred  in  the  aeshtani  overseer* $ 
boohs. 
It  VMS  (he  assistant  overseer's  duty-to  coUeet  the  rates^ 
and  upon  receipt  to  pay  them  into  a  bank  to  the 
account  qf  the  oeerseerSj  and  then  to  obtain  the 
overseers*  receipts  fur  sums  so  paid  to  their  account  ;• 
it  was  his  duty  alio  to  enter  the  rates^  when  received 
by  him,  in  a  book.  At  the  audit  the  accounts  so 
entered  by  him  wet's  cotUrasied  iviih  the  receipts  given 
to  him  by  the  overseers.  Just  previous  t9  an  audit, 
the  assistant  overseer  fraudulent^  obtained  from  the 
overseers  receipts  for  sums  by  stating  that  he  had 
paid  them  into  the  bank  to  the  overseers*  account, 
vhen  in  truth  he  had  not,  having  previously  mis^ 
appropriated  iliem.  Be  produced  the  receipts  to  the 
auditor,  and  deceived  him  as  to  his  having  handed 
the  moneys  over  to  the  overseers: 
Beld,  that  he  was  properly  convicted  ofemhezzlemenf, 
and  that  the  fact  of  entering  the  sums  when  received 
in  his  book  did  not  alter  the  character  of  the  offence. 
Case  reserved  for  the  opinion  of  this  court  by  Wilde, 
B.,  at  the  last  assizes  for  the  county  of  York: — 

Charles  Guelder  was  tried  before  me,  and  found 
guilty  on  two  counts  charging  him  with  embezzlement. 
For  the  purposes  of  this  case  the  conviction  of 
Charles  Guelder  is  to  bo  deemed  and  taken  to  be  a 
good  conviction,  xmless  the  facts  about  to  be  stated  do 
not  in  law  constitute  the  crime  of  embezzlement. 

The  prisoner  was  assistant  overseer  of  the  township  of 
Bradfield,  and  such  servant  as  stated  in  the  indictment. 
It  was  the  prisoner's  duty,  as  such  servant,  to  col- 
lect the  rates  from  the  ratepayers  of  the  township. 

The  course  was,  for  the  prisoner,  on  receiving  any 
rates,  to  pay  them  into  a  neighbouring  bank  to  the 
account  of  the  overseers,  and  then  to  obtain  from  the 
overseers,  or  one  of  them,  a  receipt  in  a  printed  form 
signed  by  such  overseer  for  such  sum  so  paid  to  th«r 
account 

The  prisoner  also  kept  a  book  in  whksh  it  was  his 
duty  to  enter  from  time  to  time  the  various  sums 
received  by  him. 

At  the  audit,'  which  took  phice  half-yearly,  the 
accounts  thus  entered  as  received  by  the  prisoner  were 
contrasted  with  the  receipts  given  to  him  by  the 
overseers. 

He  charged  himself  by  the  book,  and  diachai^  him- 
self again  by  the  overseers*  receipts. 

The  above  being  the  course  of  business,  the  prisoner 
in  the  month  of  May  in  the  present  year,  on  the 
day  of  ,  and  just  previous  to  the  audit  for  the 

half-year,  went  to  two  of  the  overseers,  and  obtained 
from  them  several  receipts  for  various  sums  stated  in 
the  indictment. 

He  obtained  these  receipts  fraudulently  by  stalmg 
that  he  had  paid  the  said  sums  into  the  bank  to  the 
overseers*  account,  which  in  truth  he  had  not.  He 
had,  in  fact,  previously  appropriated  the  said  sums  to 
his  own  purposes,  and  he  obtained  the  receipts  with 
the  view  of  deceiving  the  auditor  as  to  his  having 
handed  the  moneys  over  to  the  overseers.  He  produced 
the  receipts  at  the  audit,  and  was  successfuL 

But  he  had  duly  and  properly  entered  the  said  sum* 
when  received  in  the  aforesaid  book,  and  had  thus 
openly  charged  himself  with  the  receipt  of  them. 

It  waa  contended  that  having  thus  charged  himself 
with  the  receipt  of  the  money  £o  €oald  not  be  guilty  <ff 
embqiilement. 
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Q.  B.] 


Looms  v,  Bailey. 


[Q.  B. 


The  prisoner  was  oonvicted  and  aentenoedi  bat  I 
iwerred  for  the  consideration  of  this  court  the  follow- 
ing qoestion :  could  the  prisoner,  on  the  above  facts,  be 
lawfull/  convicted  of  the  crime  of  embezzlement. 

James  Wilde. 

No  counsel  appeared  to  argno  tiiis  case  on  the 
prisoncr*8  behalf. 

)iW,  for  the  prosecution,  was  stopped  bjr  the  court. 

£ble,  C.J. — I  am  of  opinion  that  this  conviction 
ought  to  be  affirmed.  It  b  perfectly  dear  that  the 
monej  was  embezzled;  and  tiuit  the  offence  was  com- 
mitted with  one  of  the  ordinary  concomitants  of  fraud, 
fraudulent  accounting.  The  question  submitted  to  us 
is,  whetlier  the  prisoner  is  entitled  to  be  acquitted 
because  he  made  a  true  and  correct  entry  of  the  sums 
when  received  in  his  book.  I  think  not,  fur  those  entries 
-may  probably  have  been  made  with  forethought  and  a 
•view  to  this  defence.  I  therefore  see  no  reason  for 
doubtiiig  the  propriety  of  this  conviction. 

Cbompton,  J. — I  am  of  the  same  opinion.  The 
.crime  of  embezzlement  was  complete  when  the  prisoner 
.appropriated  the  money.  What  took  place  afterwards 
could  not  alter  the  character  of  the  o£fenoe.  His  enter- 
ing in  the  book  the  sums  he  had  received  after  the 
embezzlement  had  taken  place  could  not  purge  the 
prisoner's  guilt  in  any  way. 

The  rest  of  the  Court  concurred. 

Conviction  qfflrmed,(a) 


OOXTBT  07  QXHESEUrS  BEKOH. 

Beportcd  by  Jouh  THoaiMoy.  T.  W.  SAuwDaaa,  and  C.  J.  B. 
llmiLBT,  Kiqn.,  Barrfatera-at-Law. 

WedMiday,  Nov.  28. 

LoouB  (appellant)  v,  Bailey  (respondent). 

Gaate-^D^aler  aeUing  live  g<tme  within  the  prohibited 

season— I  t>2  Will,  4,  c,  32,  s.  4. 
The  \  if  2  Will.  4,  e.  32,  s.  4,  "  i/any  person  licensed 
to  diid.  in  game  shall  bwf  or  sell^  or  knowingly  have 
in  his  housSf  shop,  ifc,  any  hird  ofg€tMe  c^er  the  ex- 
pirtUion  of  ten  days  from  the  respective  days  on  which 
it  shall  become  vnlaw/ul  to  kiU  or  take  such  birds  of 
^aiM«,"  applies  to  live  as  well  as  dead  gmue. 
Case  stated  by  Mr.  Bingham,  a  metropolitan  stipen- 
diary justice,  on  a  refusal  to  convict :  —> 

"  John  Bailey,  of  No.  1 13,  Mount-street,  Grosvenor- 
square,  in  the  county  of  Middlesex,  was  summoned 
before  me,  for  that  he  on  the  29th  day  of  March  1860, 
being  then  and  there  licensed  to  deal  in  game  according 
to  the  statute  1  &  2  WUL  4,  c  32,  s.  19,  did  then  and 
there  unlawfully  sell  certain  birds  of  gome,  to  wit 
three  pheasants,  on  the  day  last  aforesaid,  bmng  after 
the  expiration  of  ten  days  from  the  1st  of  February 
1860,  contrary  to  the  form  of  the  statute  1  &  2  WUL 
.4,  c.  32,  s.  4,  whereby  and  by  force  of  the  statute  the 
said  John  Bailey  hath  forfeited  a  sum  not  exceeding  3/. 
for  the  said  offence. 

**It  was  proved  that  on  the  26th  day  of  March 
I860,  the  defendant  was  a  person  licensed  to  deal  in 
game  under  the  provisions  of  the  Act  1  &  2  Will.  4, 
c  32,  s.  19 ;  and  that  the  witness  in  the  case  called 
at  the  shop  of  the  defendant  and  asked  to  purchase 
some  live  pheasants ;  that  the  defendant  asked  the  wit- 
ness if  he  required  wild  pheasants,  and  that  upon  his 

(a)  The  fact  that  the  prisoner  had  duly  entered  In  his 
account  the  money  he  h«d  Oiobezzled  has  been  hitherto  held 
to  entitle  him  to  an  acquittal,  and  many  unqaeftionable 
thieves  thus  eicapod.  The  Court  of  Appeal  has  now 
decided  in  aooordance  with  common  sense,  that  the 
question  is  not  whether  the  receipt  was  aclcnowledged,  bat 
whether  the  money  was  fraadulentiy  appropriated  by  the 
^Isoaer.  But  an  aceounting  may  be  fairly  urRod  as  an 
jffgumeat  to  support  the  probf^UUty  of  ji.  mistake  rather 
than  a  (rand. 


replying  *  yes,^  the  defendant  said  he  should  have  to 
send  to  Norfolk  for  them,  and  the  witness  must  call  on 
the  Thursday  following,  the  29th  of  March.  That  the 
witness  went  to  the  shop  of  the  defendant  on  the  20tii 
(Thursday)  of  March,  and  again  saw  the  detendant, 
who  gave  him  the  pheasants,  wliicli  he  said  were  wild, 
and  thereupon  the  witness  paid  the  defendant  2L  bs.^ 
taking  away  the  birds. 

*'•  Upon  these  facts  the  counsel  for  the  defendant  suU- 
mitted  that  sect. -4  of  the  1  &  2  Will.  4,  c.  32.  did 
not  apply  to  live  birds  of  game ;  that  it  contemplated 
birds  of  game  which  were  dead  only.  I  was  of  opinion 
that  sect.  4  of  the  1  &  2  Will  4,  c.  32,  did  only  apply 
to  birds  of  game  which  were  dead,  and  dismissed  the 
summons.** 

HaKkita  {Orridge  wiUi  him). — The  only  question  Is, 
whether  or  not  a  person  licensed  to  deal  in  game  may, 
after  the  time  limited  by  the  Act  of  Parliament  for 
killing  game,  sell,  in  the  way  of  his  trade,  live 
pheasants  ?  The  Srd  section  of  the  1  &  2  Will.  4,  c  32, 
enacts  that,  "  if  any  person  whatsoever  shall  kill,  or 
take  any  game,  or  use  any  dog,  gun,  net,  or  other 
engine  or  instrument  for  the  purpose  of  killing  or  taking 
any  game  on  a  Sunday  or  Christmas-day,  such  person 
shall,  on  conviction  thereof  before  two  justices  of  the 
peace,"  pay  a  specified  penalty ;  and  "  if  any  peison 
whatsoever  shall  kill  or  take  any  partridge  between  the 
1st  day  of  February  and  the  1st  day  of  September  in 
any  year,  or  any  pheasant  between  the  let  day  of 
February  and  the  1st  day  of  October  in  any  year,  he 
shall  pay  a  penalty  on  conviction."  The  17  th  and  18th 
sections  authorise  the  justices  to  grant  licences  ^  and 
persons  who  have  obtained  a  licence  may  pmwhase 
game  from  other  persons  licensed  to  kitl  it.  The 
section  on  which  the  case  depends  is  the  4th :  "  If  any 
person  licensed  to  deal  in  game  by  virtue  of  this  Act, 
as  hereinafter  mentioned,  shall  buy  or  sell,  or  knowingly 
have  in  his  house,  shop,  stall,  or  possession,  or  control 
inybird  of  game  after  the  expiration  of 'ten  days  (one 
inclusive  and  the  other  exclusive)  from  the  respective 
days  in  each  year  on  which  it  shall  become  unlawful  to 
kill  or  take  such  birds  of  game  respectively  as 
aforesaid,  or  shall  knowingly  have  in  his  house,  pos- 
session, or  control  any  bird  of  game  (except  birds  of 
game  kept  in  a  mew  or  breeding-place)  after  tlie  ex- 
piration of  forty  days  (one  inclusive  and  the  other  ex- 
clusive) from  the  respective  days  in  eacit  year  on  which 
it  shall  become  unlawful  to  kill  or  take  such  birds  of 
game  respectively  as  afuresaid,  every  such  person  sliall 
on  conviction "  pny  a  penalty  specified  by  the  Act. 
The  conviction  sought  to  bo  obtained  in  this  case  wait 
founded  upon  the  first  pnrt  of  the  section,  and,  when 
the  effect  of  that  section  is  considered,  the  case  comes  pre- 
cisely within  the  mischief  contemplated  by  the  Legist 
latnre,  because  the  defendant  was  clearly  licensetf  to 
deal  in  game.  The  26th  March  was  cleariy  be}ond 
the  ten  days,  and  there  was  no  dtubt  of  the  fact  that 
the  defendant,  being  licenved  to  deal  in  game,  after  the 
expiration  of  the  ten  days  allowed  by  the  Act  did  seU 
three  wild  pheasants,  which,  according  to  the  evidence, 
he  sent  to  Norfolk  for.  Without  reference  to  any 
authority  upon  the  subject  as  to  whether  the  Act  t-f 
Parliament  related  to  Uxe  pheasants  or  not,  according 
to  the  ordinary  construction  of  the  words  of  the  Act 
itself,  a  "  bird  of  game  "  would  include  a  live  as  well  ai 
a  dead  pheasant.  Suppose,  before  the  recent  statute, 
an  indictment  had  been  framed  for  **  stealing  one  tamd 
pheasant,**  that  would  have  been  construed  to  memi  a 
live  tame  pheasant  In  Archbold  on  Crim'nal  Pro* 
ceodings  there  were  several  cases  supporting  that  pro^ 
position  with  reference  to  the  stealing  of  ducks.  It  ia 
clear  that  the  object  of  the  Legislature  was  not  only  to 
prevent  the  killing  and  destruction  of  game  during  tlie 
periods  limited  by  tlie  Act,  but  aim  to  prevent  tlM 
disturbance  of  biids  of  game  in  their  wild  state  during 
the  period  wbea  tkey  ought  to  b»  left  aloae  for  breeds 
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Q.  B.] 


Looms  v,  Bailby. 


[Q.  B. 


ing  porpoBefl ;  and  the  miiehief  oontempUted  by  tho 
Act  woiUd  bardlj  be  provided  for  if  the  oourt  were  to 
bold  tbat  "  birds  of  fi;aine  "  were  to  be  limited  to  doad 
biida.  If  80,  that  would  be  to  open  the  door  to  the 
moat  extensiFe  robberies  upon  thoee  who  had  preserves 
in  the  Tarious  oountics,  and  would  be  A  gveat  enooura^ 
meni  to  poachers ;  and  it  might  tlien  be  contended  that 
if  a  man  tick  a  bird  of  game  alire,  he  would  be  en- 
titled to  escape  by  saying,  ^*I  hare  killed  it**  The 
meaning  of  tho  section  is  made  still  more  clear  by 
reference  to  that  part  of  it  which  relates  to  the  buying 
and  selling,  or  knowingly  having  in  possession  or  con- 
trol, birds  of  game  by  licensed  dealers.  What  is  there 
in  the  Act  of  Parliament  to  limit  the  meaning  of  the 
words  "  bird  of  game  ?**  Clearly  nothing.  In  Rex  t. 
JtflsrfA,  2  B.  &  C.  720,  where  an  information  was 
laid  under  the  statute  of  the  5  Anne,  c  14,  s.  2, 
i^tnst  a  carrier  for  having  game  in  bis  possesnon, 
he  was  held  to  be  brought  within  the  statute,  which 
made  it  an  offence  to  be  possessed  of  game  "  unless 
sent  by  a  qualified  peison,"  and  there  the  general  term 
used  was  "  game.** 

HiLf^  J. — Applying  both  to  live  and  dead  g«me  ? 

HtuchUu. — He  was  fined  for  every  head  of  game. 
JUao,  in  //<^  v.  GUmsUr^  8  Barn.  &  C.  553,  there 
was  a  conviction  under  the  28  Geo.  3,  which  prohi- 
bited the  buying  of  pheasants  in  all  coses.  It  was 
held  that  live  pheasants  came  within  the  meaning  of 
the  term  **  pheasants'*  used  in  the  Act.  As  to  the 
oase  of  PorrtU  v.  Boiber,  relied  upon  by  the  defendant, 
that  really  decided  nothing  upon  the  point  before  the 
courts 

Blackburx,  J.—  In  PorriU  y.  Baker  the  decision 
was  merely  thb :  that,  there  being  a  sale  before  the 
limited  period,  a  subsequent  delivery  was  not  legaL 

Uanekhu. — The  contract  was  made  during  the 
limited  lawful  period.  If  the  Act  applies  only  to  dead 
game,  and  if  a  person  may  have  in  his  possession  or 
control  birds  of  game  alive  within  the  limited  period, 
the  consequence  will  be  that  a  dealer,  supposing  it 
should  hap|ien  that  on  the  31st  Aug.  in  any  year  he 
has  in  his  possesnon  500  live  partridges,  which  he 
•ays  he  does  not  feel  called  upon  to  account  for,  may, 
on  the  1st  Sept,  kill  them;  and  the  eflfect  beyond  all 
doubt  would  be  this,  that  it  would  hold  out  an  encou- 
lagement  to  poachers  to  net  as  much  as  they  could 
befofc  the  1st  Sept.,  and  put  them  in  the  hands  of  a 
iioensed  dealer  to  feed  ;  and  then  any  person  could  say 
to  the  dealer  on  the  31st  Aug.,  **  The  Act  applies  only 
to  dead  and  not  to  live  birds.  I  have  500  partridges ; 
if  you  purchase  them  jou  can  kill  them  to-morrow,  and 
•scape  the  penalty.**  However,  if  the  Act  were  to  be 
eoniirued  as  the  defendant  contends  it  ought  to  be, 
this  consequence  would  follow,  that  though  a  person 
not  licensed  to  deal  in  game  might  not  have  in  his 
possession  any  burds  except  those  kept  in  a  mew  or 
breeding  place,  a  person  licensed  to  deal  in  game  might 
bav*  live  birds  whether  kept  in  a  mew  or  breeding 
place  or  not. 

lAuk  (J.  J,  PaweU  with  him>— It  cannot  bo  odn- 
tmded  that  this  case  was  not  vrithin  the  literal  meaning 
flf  the  words  of  the  4t]i  section.  The  question  is 
whether,  looking  at  the  object  and  intention  of  the 
Aet,  the  words  oi  the  section  are  not  to  have  a  limited 
meaning,  so  as  to  be  confined  to  dead  game.  And  for 
this  purpose  it  is  necessary  to  consider  the  spirit  of 
tho  Act|  by  reference  to  the  decisions  npon  previous 
Game  AetSi  which  throw  some  light  npon  the 
matter.  In  Simpio»  y.  Umnn^  3  £  &  Aid.  134, 
nnder  the  2  Geo«  3,  c.  19,  which  statute  enacted  "  that 
no  person  shall,  under  any  pretence  whatsoever,  have 
in  his  possession  or  oontrd,  or  take,  kUl,  destroy,  sell, 
buy,  or  have  in  his  possession  any  partridge  Iwtween 
the  12th  of  February  and  the  1st  of  September,*'  and 
if  he  did  he  was  to  be  liable  to  a  penalty.  The  d»- 
Cradaiit  htd  a  partridgp  on  tho  9th  Feb.  that  wis, 


killed  befiire  the  1st,  and  the  court  held  in  that  case  he 
might  keep  the  bird  until  it  was  fit  for  food.  It  is  not 
tlie  literal  meaning  alone  that  is  to  be  taken,  but  the 
intention  of  the  Legislature  is  to  be  considered.  In  the 
case  of  Bridger  v.  ^chardenn^  2  M.  &  S.  503,  under 
tho  statute  3  Jac.  1  (a  case  relating  to  the  taxing  of 
the  spawn  of  fish),  it  was  decided  that  the  taking  for 
destruotion  was  alone  prohibitod  by  the  statute-  The 
object  of  the  game  laws  was  undoubtedly  to  prohibit 
the  taking  with  intent  to  destroy,  and  so  to  preserve 
game.  The  meaning  of  ^  taking"  is,  taking  with  intent 
to  destroy.  If  you  put  the  other  constmetion  upon  H, 
you  will  prevent  a  landowner  taking  his  own  pheasants. 

Blackdubst,  J. — In  dose  time ;  and  I  think  that 
was  the  object  of  the  Act  I  thmk  it  was  expressly 
intended  to  do  that 

Zus^^-That  is  the  vary  question.  Many  land- 
owners may  desire  to  increase  their  breed,  or  to  change 
their  breed. 

WiGUTMAM,  J. — They  may  do  all  this  in  season. 

iMth, — Not  during  the  time  of  their  being  killed. 
The  3rd  section  wouM  import  a  taking  for  the  porpoae 
of  destruction. 

WioHTXAKf  J.— They  may  be  taken  in  a  net  for  a 
very  different  purpose. 

BiACKBUBir,  J. — The  language  is  very  superfinoqa 
in  that  case,  if  the  **  taking**  ouly  applies  to  taking  hi 
order  to  kill.  The  man  who  would  take  would  kill, 
and  you  would  catch  him  under  tho  first  words. 

Ltah, — No ;  a  man  may  take  on  a  Sunday,  and  kill 
on  the  Monday.  Tlie  association  of  the  words  "  take  ** 
or  "  kill  **  in  the  Act  of  Parliament  shows  that  that 
meaning  is  to  be  given — taking  fur  the  purpose  of 
killing.  Tho  using  of  a  gun,  a  dog,  or  a  net^  would 
point  to  the  purpose  of  destruction.  The  word  "  take  ** 
is  necessary  to  cover  a  transaction  of  this  kind.  If  any 
penon  used  "  any  dog  for  the  purpose  of  killing  game 
on  a  Sunday,**  that  would  be  within  the  clause. 

WiOHTMAX,  J. — I  doubt  whether  the  LegisUtors 
meant  the  Act  to  apply  to  the  case  of  a  man  eatdung' 
his  game  by  his  own  hand. 

Luek, — ^They  do  not  oouteroplate  the  destmotion  of 
game,  but  the  taking  for  the  purpose  of  destruction. 
If  the  4th  section  of  the  Act  meant  that  no  person 
licensed  to  deal  in  game  shall  buy  or  sell  any  bird  of 
game  after  the  expiration  of  ten  dnys,  it  would  be  un- 
doubtedly incompetent  for  any  landowner  who  wanted 
to  improve  and  increase  his  breed  of  pheasants  to  em- 
ploy the  agency  of  a  licensed  dealer  in  game. 

Hill,  J. — According  to  Parice,  B.*s  judgment  in  the 
case  of  Porritt  v.  Baker,  a  licensed  deaicr  might  supplj 
live  game,  provided  he  caused  them  to  be  delivered  out 
of  a  mew  or  breeding-place^  and  upon  a  contract  made 
during  the  scsson. 

Lmh^ — His  Lordship  expressed  an  opinion  that  a 
licensed  dealer,  if  he  had  them  in  his  possession,  might 
sell  them  afterwards. 

WioiiTMAN,  J.— He  seems  to  consider  they  should 
be  out  of  a  mew. 

/4mA.— In  his  judgment,  he  says,  ^*a  dealer  may 
contract  to  deliver  at  any  time  "  birds  which  he  baf 
obtained  "  during  the  season.** 

Blaokbuux,  J. — That  expression  is  against  yon. 
He  has  carefully  put  it,  that  he  may,  ^*  during  the 
season,  make  a  contract  to  deliver  out  of  a  mew.**  That 
is  not  expressly  a  decision  that  you  cannot  make  a 
contract  after  the  season.  It  is  not  an  authority  for 
yon. 

WiGimiAM,  J.^Do  not  the  words  ^  cot  of  a  mew 
or  bieeding*plaoe**  militate  against  yonr  view  of  the 
statute?  What  effect  do  you  give  to  those  words 
^*  sxeept  burds  of  game  kept  in  a  mew  ?  **  Surely  that 
contemplates  the  sale  of  live  birds. 

Luih. — ^That  belongs  to  the  second  branch  of  the 
section,  and  applies  to  psnons  who  are  not  deakn  in 
game. 
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Blackburn,  J. — By  the  4th  section  a  dealer  is  pro- 
hibited havingin  his  pcssession  or  control  any  birdof  game 
after  Uk  expiration  of  ten  dnjs  firom  the  day  on  which 
it  is  lawfulf  &C.  Then  as  to  an  nnanthorised  person,  it  is 
**esoept  bird4  of  game  kept  in  a  mew  or  breecUng-pliaoe." 
I  confess  I  should  have  thought  the  meaning  was  thb 
<— that  inasmuch  as  licensed  dealers  were  so  extremely 
likely  to  encourage  pnaching,  we  say  positively,  between 
certain  days  mentioned  in  this  Act,  a  licensed  dealer 
shall  not  have  a  bin]  of  game  under  any  pretence,  alive 
or  dead,  but  an  unlicensed  person  may  have  a  burd  in 
a  mew  or  breeding-place. 

iMsk, — The  woida  of  the  statute  need  not  have  a 
literal  meaning  put  upon  them,  but  the  spuit  of  the 
Act  must  be  looked  at 

WioHTMAH,  J. — ^I  certainly  entertain  no  doubt  upon 
this  questkm.  It  appears  to  me  only  to  lum  on  the 
meaning  to  be  given  to  the  words  **  bird  of  game.*' 
Kow,  that  is  to  have  the  same  meaning  throughout  the 
whole  of  the  section ;  and  whatever  doubt  there  may 
have  been  thrown  on  the  question,  tliat  exception  in 
the  middle  of  the  section,  '*  except  bbds  of  game  kept 
in  a  mew  or  breeding-place,"  can  be  only  applicable  to 
live  birds ;  and  it  shows  that  the  Legislature,  in  this 
section,  contemplated  both  live  and  dead  birds.  On 
that  short  gronnd  It  appears  to  me  that  no  lessonable 
doubt  can  exist  in  this  case.  And  with  respect  to  the 
case  in  the  Ex.  iPorritt  v.  Baker),  I  do  not  see  that 
it  amounts  to  any  decision  on  the  point  now  before  ns. 

Hill,  J. — I  am  of  the  same  opinion. 

Blackburn,  J. — I  am  of  the  same  opinion. 

WioHTSL\2c,  J.— The  case  must  go  back,  to  be  re* 
hsaid  upon  the  evidenc&(a) 


Aov.  2)  and  24. 
£x  parte  Libutenaxt  Allen. 

Court-martial — Offence  of  a  civil  nafure-^Place  qf 
impritonment  abroad — Changing  eame^^MfUmy 
Adr^Articht  <if  war^'iQ  ^  21  VicL  e  13. 

Tie  Mutiny  Ad  1857,  s,  88,  emrcte,  that  thephee  of 
impritonment  of  peraont  under  sentence  of  general 
eourta-mariial  $knU  he  appointed  by  the  ofcer  com- 
maading  the  district,  ikcL  40,  that  everg  governor, 
gaoler i  t| e.  of  anif  gad  in  ang  part  of  her  Maje»fg*s 
dominions  shaU  rtceive  into  his  custody  any  nulitary 
e0ender  under  sentence  by  a  court-martial  i^n  an 
order  in  writing  from  the  officer  commanding  the 
corps  to  which  the  offender  bdongs.  Sect.  41  aulho' 
rises  the  officer  commoting  the  district  to  change 
the  place  of  imprisonment, 

A  lieutenant  in  her  Jlajes^'^s  service  was  convicted  of 
manslaughter  by  a  court-martial  in  India,  and 
eentenced  to  four  years*  imprisonment,  and  ordered 
bf  the  officer  commanding  the  corps  to  be  imprisoned 
in  a  place  in  India,  and  he  afterwards  ordered  AJ's 
removal  to  England  to  undergo  the  remainder  of  his 
impritonment.  When  in  England  A,  was  subse* 
quently  lodged  •»  the  Qnoen's  Prison  under  a  war- 
rant from  the  Horse  Guards,  signed  by  the  Adjutant- 
Ceneral: 

Held,  thai  the  lefper  of  the  Queen's  Prison  was  not 
justified  in  detaining  A,  under  that  warrant,  and 
that  he  wtu  entitled  to  his  disc/targe. 
Rule  it»f  i  calling  upon  the  governor  of  the  Queen's 

Prison  to  show  cause  why  a  writ  of  habeas  corptu 

should  not  issue  to  bring  up  the  body  of  William 

(a)  As  a  eoBscqaoncB  of  this  dedatoo*  a  gaase  dealer 
most  not  toy,  keep»  or  sell  live  game,  ezeeptwdnring  the 
aliooting  seaaoa.  It  was  netoriooslj  tlie  praeties  with  many 
of  them  to  bay  a  lot  of  live  game  and  kill  then  on  the 
ereolag  before  the  proper  iey^  so  that  the  hlrds  might  ap- 
pear In  the  diop  wladow  at  the  earliest  period  In  the  nom- 
lag,  haUiro  any  birds  coaM  poMihly  hare  been  shot  sad 
sent  to  then  ftom  the  coontry. 
TMao.  Cas.] 


Henry  CSraven  Allen,  a  lioutcnaat  in  the  82nd  Foot,  in 
order  to  his  discharge,  upon  the  ground  that  he  was 
detained  in  illegal  custody  under  the  sentence  of  a 
oourt-martial. 

The  main  facts  of  the  case  had  been  laid  before  the 
court  in  the  applicant's  affidavit,  and  it  had  been 
agreed  on  both  sides  that  the  argument  should  be  taken 
upon  the  present  rule,  and  if  the  judgment  of  the 
court  should  be  that  his  custody  was  illegnl,  Lieutenant 
Allen  should  be  at  once  discharged. 

On  the  S8th  Feb.  1859  Lieutenant  Allen  was  tried 
by  oomt-martial  at  Shal^ehanpore,  more  than  180 
mUes  from  Fort  William,  for  the  wilful  murder  of  one 
Bidassce.  The  court-martial  acquitted  him  of  the  crime 
of  murder,  but  found  him  guilty  of  manslaughter,  and 
sentenced  him  to  four  yejrs*  imprisonment,  without 
hard  labour.  The  sentence  wnscocfirmed  by  the  Com- 
mander-in-Chief, who  appointed  Agra  Fort  as  the 
place  of  his  imprisonment.  He  was  accordingly  confined 
at  Agra  till  the  20th  Nov.  1859,  when  he|was  removed 
to  Fort  William,  at  Calcutta,  whence  he  was  brou|^t  to 
England,  and  arrived  on  the  20th  June  last.  He  was  at 
first  taken  to  Chatham,  and  on  tlie  28th  June  to  the 
prison  at  Milbank,  where  he  was  treated  as  a  convict, 
and  subjected  to  penal  servitude.  Remonstrances  were 
made,  and  he  was  sent  from  Milbank  to  Weedon,  a  prison 
which  was  used  for  the  custody  of  oommon  soldiers, 
and  there  treated  as  a  common  soMier. 

On  the  16th  July  he  was  removed  to  Newgate,  and 
on  the  24th  July  to  the  Queen's  Prison,  where  he  was 
now  being  treated  as  a  person  whose  sentence  was  one 
of  imprisonment  only.  He  was  there  detained  under 
an  Older  signed  on  Uie  28th  July  1860,  by  the  Adjn* 
tant-Qeneral,  in  execution  of  the  sentence  pronounced 
by  the  court-marUal  in  India. 

The  SoUdtor-Oeneral  end  TTeMy  showed  cause. — 
The  only  question  now  was,  whether  Lieutenant  Allen, 
being  In  enstody  in  the  Qucen*s  Prison  under  a  sentence 
of  court-martial,  was  in  lawful  custody.  Tlie  offence 
with  which  Lieutenant  Allen  was  char{^  was  a  non- 
military  offence  and  one  committed  against  the  ordinary 
criminal  law  of  the  country;  but,  owing  to  the  distance 
at  which  his  regiment  was  stationed  from  Calcutta,  it 
was  necessary  to  have  recourse  to  tlie  provision  which 
had  been  made  by  the  13 1st  of  the  Articles  of  War  fur 
the  trial  of  offences  committed  by  officers  and  oommon 
eoUiers  by  court-martiaL  Those  artkdes  were  made  by 
her  Bfajesty,  under  the  authority  of  the  Mutiny  Act  of 
1857  (20  Vict,  c  13,  s.  1) ;  and  it  wna  by  a  court« 
martial  so  constituted  that  Lieutenant  Allen  was  oon* 
victed  and  sentenced  to  four  years'  imprisonment  It 
was  said  that  tliere  was  no  power  to  imprison  him 
beyond  the  Indian  territories ;  bat  he  (the  Solicitor- 
General)  contended  that  on  a  writ  of  habeas  corpus  the 
court  would  not  consider  the  propriety  of  the  place  of 
punishment,  but  only  whether  he  was  under  a  penal 
sentence  and  in  legal  enstody.  llie  38th  section  of  the 
Mutiny  Act  of  1857  enacted,  "  lliat  the  place  of  im- 
prisonment under  the  sentences  of  general  courts* 
martial  shall  be  appointed  by  the  oflScer  commanding 
the  district,  garrison,  isUnd,  or  colony,  and  under  the 
sentence  of  any  other  court-martial,  shall  be  ap- 
pointed by  the  ofiicer  confirming  tlte  proceedings  of  such 
court-martial,  and  in  default  of  such  appointment,  then 
the  place  of  imprisonment  should  be  appointed  by  the 
officer  commanding  the  regiment  or  corps  to  which  the 
offender  belongs  or  ii  attached.*'  Under  that  section  the 
Fort  of  Agra  was  appointed  as  the  place  of  Lieutenant 
Allen's  imprisonment,  but  there  was  nothing  to  show 
that  that  was  to  be  the  sole  place.  It  might  be  impoe- 
sible  that  he  could  be  imprisoned  there.  The  40th 
section  enacUthat  "every  governor,  provost-marshal, 
gaoler,  or  keeper  of  any  public  prison,  or  of  any  gaol 
or  house  of  correction  in  any  part  of  her  M^es^s  d>- 
roinions,  shall  reoeive  into  his  custody  any  military 
offender  uader  eeoteucc  of  imprisonmettt  by  %  oourtp 
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martuQ,  upon  deUvering  to  him  an  order  in  writing  in 
that  behalf  from  tho  officer  oommanding  the  regiment 
ur  corps  to  which  the  offender  belongs  or  is  attached, 
which  order  shall  specifj  the  period  of  imprisonment 
which  the  offender  is  to  undergo,  and  the  day  and  hour 
of  the  day  on  which  he  is  to  be  released,"  &e.  [Hill, 
J.—- Under  what  statnte  is  Lieutenant  Allen  now  in  cus- 
tody in  £ngUnd  ?J  It  oaght  to  be  shown  on  the  other 
dde  that  the  eostody  is  unlawful 

CocKBUBK,  C.J. — ^It  is  stated,  on  the  part  of 
Lient.  -Allen,  that  he  is  in  illegal  custody  when  it 
is  shown  that  he  is  not  in  the  custody  pointed  out  by 
tho  Act  Where  it  is  said  that  he  shidl  be  confined  in 
such  a  place,  the  words  "  and  in  no  other"  must  bo 
implied.  The  sentence  was  that  he  should  be  impri- 
soned at  Agra,  and  he  is  now  found  in  prison  in 
England*  Uis  Lordship  asked  whether  Lord  Clyde, 
who  had  giTen  the  order  for  the  imprisonment  at  Agra, 
had  given  the  order  for  his  removaL 

The  SoUeitor-Gemeral  said  he  was  unable  to  state 
that  he  had  done  so.  The  only  statement  on  the  sub- 
ject was  oontamed  in  the  letter  of  the  officer  to  Lieut 
Allen,  saying  that  '* instructions  had  been  received" 
to  remove  him  to  this  country. 

Hill,  J. — It  is  veiy  important  to  know  whether 
those  instmcUons  had  been  given  by  Lord  Clyde,  and 
refened  to  the  4l8t  section,  which  enacted  that  **  in 
the  case  of  a  prisoner  undergoing  imprisonment  in  any 
jinblio  prison  other  than  the  miUtary  prison  set  apart 
by  the  authority  under  this  Act,  or  in  any  gaol  or 
house  of  correction  in  any  part  of  her  Majesty's  domi- 
nions, it  shall  be  lawftil  for  the  officer  who  confirmed 
the  proceedings  of  the  court,  or  for  the  officer  com- 
manding the  district,  garrison,  island,  or  colony,  to 
give,  as  often  as  occasion  may  arise,  an  order  in  writing 
directing  that  the  prisoner  be  discharged,  or  be  deli- 
vered over  to  military  custody,  whether  for  the  pur- 
pose of  bebg  removed  to  some  other  prison  or  place, 
there  to  undergo  the  remainder  or  any  part  of  his  sen- 
tence, or  for  the  purpose  of  being  brought  before  a 
court-martial  as  a  witness,  or  for  trial*' 

CocKBURN,  C.  J. — Fower  was  pvm  to  Lord  CSyde 
by  that  section  to  change  the  place  of  imprisonment, 
and  it  was  very  important  to  know  whethw  he  had 
done  so* 

•  Weltby  on  the  same  side.— The  designation  of  the 
place  of  confinement  is  no  part  of  the  sentence  of  the 
court.  That  is  a  mere  direction,  and  is  independent  of 
the  sentence  This  is  the  sentence  of  a  competent 
eourr.  The  order  of  Lotd  Clyde  is  the  order  of  an 
independent  officer :  (The  Canadutn  Pritonen  case,  6 
M.  &  W.  3S.) 

SkeCj  Seijt  (J.  Brown  with  him)  was  stopped  by  the 
court 

CocKBURH,  C.  J.— Upon  thi^  state  of  facts  I 
entertain  no  doubt  that  the  imprisonment  in  England 
is  illegal,  and  that  Lieutenant  Allen  is  enUtled  to  his 
discharge.  The  court  may  regret  that,  in  the  case  of  a 
serious  offence  of  which  be  has  been  found  guilty,  a 
mistake  should  have  occurred  in  carrying  out  the  sen* 
tenoe  passed  upon  him,  so  as  to  eniitle  him  to  be 
liberated  before  the  sentence  has  been  completed.  It 
is,  however,  the  duty  of  the  conit  to  see  whether  the 
imprisonment  is  justifiable  in  point  of  law,  and  the 
conclusion  to  which  we  have  come  is  that  it  was  not 
He  was  tried  for  an  offence  cognisable  only  by  a  civil 
tribunal,  except  by  vurtue  of  the  Mutiny  Act,  and  the 
Articles  of  War  incorporated  with  it  But  the  powers 
given  by  the  Mutiny  Act  to  a  court-martial  to  try  civil 
offences  are  limited*  The  Act  does  not  confer  on  the 
court-martial  power  to  declare  where  the  sentence  sliall 
be  carried  into  effect ;  and  after  a  court-martial  has 
found  the  accused  guilty  it  is  for  the  officer  com'> 
manding  the  district  to  appoint  the  place  of  his  im- 
prisonment In  this  case  the  commanding  officer 
app^Moted.  Agra {    biit.it  is  now  found  that   the 


prisoner,  instead  of  undergoing  his  imprisonment 
in  accordance  with  his  sentence,  is  in  prison 
in  this  country.  That  is  not  in  accordance  with  the 
sentence  passed  by  the  judges,  by  authority  of  the  Act 
of  Parliament  The  comt  has  therefore  to  inquire 
whether  the  change  m  the  place  of  imprisonment  haa 
been  made  by  a  person  authorised  to  do  it  under  any 
Act  of  Parliament  The  only  power  under  the  Mutiny 
Act  and  Articles  of  War  to  change  his  place  of  im- 
prisonment is  given  by  the  41st  section,  which 
enables  the  commanding  officer,  the  officer  appomted  by 
the  S8th  section  to  appoint  the  place  of  his  imprison- 
ment, by  order  in  writing,  to  change  it  In  the  present 
case  there  is  nothmg  to  show  that  Lord  Clyile,  who 
appointed  the  place  of  his  imprisonment  at  Agra,  has. 
done  anything  under  the  41st  section  to  change  the 
place  of  hb  imprisonment ;  and  therefore,  his  sentence 
being  that  he  should  be  imprisoned  at  Agra,  and  being 
in  prison  in  this  oountiy,  the  court  thinks  he  is 
entitied  to  be  discharged.  If  before  to-morrow  the 
Solicitor-General  upon  inquiry  shall  be  led  to  enter- 
tain that  there  is  a  ressonable  belief  that  there  was 
any  order  in  existence  to  change  the  place  of  his  im- 
prisonment, the  court  will  pause  before  ordering  the 
discharge  of  the  prisoner,  and  will  give  an  opportu* 
nity  for  the  parties  before  the  court  bdng  heard,  other- 
wise tiie  prisoner  will  be  discharged. 

Hill  and  Blackburn,  JJ.  concnnvd. 

On  the  following  day  the  SoUdior-GtMral  produced 
an  affidavit  which  made  it  probable  that  Lord  Clyde 
had  ordered  lieutenant  Allen  to  be  removed  to  England 
to  undergo  the  remainder  of  his  sentence,  but  the 
warrant  to  the  keeper  of  the  Qiieen*s  prison  was  upon 
an  order  issued  from  the  Horse  Guards,  signed  by  the 
Adjutant-General. 

Shee^  Serjt  (J,  Browm  with  him)  was  then  called 
upon  to  support  tiie  rule.-*This  offence  does  not  fall 
witbhi  sect  41.  He  was  tried  by  a  court-martial  for 
an  offence  not  of  a  military  character,  at  a  place  withm 
the  jurisdiction  of  the  Supreme  Court  of  Judicature  at 
Bengal  There  is  no  authority  for  trying  him  for  this* 
offence  by  a  court  martial  Tlien,  Lord  Clyde  having 
once  exercised  his  discretion  and  ordered  the  imprison- 
ment to  be  at  Agra,  he  had  no  power  change  it  The 
statnte  spplies  only  to  military  prisons,  and  to  persons 
in  custody  for  military  offences.  The  fort  of  Agra  is 
not  a  public  prison  within  the  meaning  of  the  Act 
Sects.  40  and  41  of  the  Mutiny  Act  were  referred  to, 
and  sect  147  of  the  Articles  of  War. 

CocKBViui,  C J. — ^I  thmk,  assumbg  all  the  facts 
now  suggested  on  the  new  affidavit,  that  the  result 
would  be  that  this  rule  must  be  made  absolute.  It  is 
not  necessary  to  determine  the  preliminary  qucsthm 
whether  this  case  falls  within  sect  4 1.  Even  if  it  does, 
it  is  clear  that  the  proriskms  of  the  Act  have  not  hern 
complied  with,  and,  as  the  case  standa,  there  is  no  legal 
warrant  by  which  the  keeper  of  the  Queen*a  Prison 
can  hold  Lient  Allen.  Sects.  40  and  41  seem  some- 
what at  variance.  The  one  section  makes  the  order  of 
the  officer  commanding  the  regiment  to  which  the 
offender  belongs  necessary  as  a  condition  to  tho  gaoler's 
receiving  a  prisoner  into  custody,  and  the  other  makes 
the  order  of  the  officer  commanding  the  district  neces- 
sary M  the  condition  of  the  offendw^s  being  taken  from 
one  gaol  to  anotiier.  Even  then  it  might  be  a  ques- 
tion whether  the  order  of  the  officer  commanduig  the 
regunent  was  not  necessary.  However  that  may  be, 
there  was  no  order  in  writing  under  which  the  keeper 
of  the  Queen's  Piison  wss  authorised  to  receive  Lieut 
Allen.  AU  that  Lord  Clyde  did  in  the  first  ittstaaoe 
was  to  order  the  defendant  to  be  imprisoned  at  Agra, 
and  I  will  assume  that  he  afterwards  made  an  order 
dkecting  him  to  be  sent  te  this  country;  but  is  there 
any  order  to  the  keeper  of  the  Queen's  Prison  from 
Lwd  Clyde,  or  the  officer  commaoding  the  re^^ment 
to  which  Lieut  Allen  belonged  ?    ThatominMiiaeema 
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to  have  been  attempted  to  bo  supplied  hj  an  order  of 
the  Adjntant-Gencral  as  representing  the  Commandfer- 
in'Chiof.  It  follows,  therefore,  that  the  costodj  in  the 
Qiieen*8  Prison  is  nnlawftil,  because  there  is  no  proper 
warrant.  In  the  Caneuiian  Prisoners  case,  the  pri- 
Boners  were  liable  to  be  tried  for  high  treason,  and  the 
eoort,  therefiire,  would  not  set  them  free. 

Hill,  J. — The  only  order  of  Lord  Clyde  is  for  the 
purpose  of  the  offender  being  removed  to  England, 
there  to  undergo  the  remainder  of  his  sentence.  The 
prisoner  being  fonnd  in  England  in  the  custody  of  the 
kireper  of  the  Queen*9  Prison,  what  is  the  authority  un- 
der which  he  mnains  there  ?  The  only  warrant  is  frum 
the  Horse  Guards.  There  is  nothing  in  the  Act  which 
authorises  such  an  order,  and  there  is  therefore  no  legal 
warrant. 

Blackburit,  J.  —  In  the  Canadian  Prisoners  case 
there  was  nothing  to  prevent  the  prisoners  from  being 
tried  fur  high  treason  in  this  country,  and  for  that  rea- 
■pn  they  were  not  dischai^ged,  and  the  court  was  autho- 
rised to  detain  them  for  that  purpose  by  the  common 
law.  Here  Lieutenant  Allen  has  been  tried  and  impri- 
soned at  Agra,  and  he  was  sent  to  England  to  undergo 
the  remainder  of  his  sentence,  and  he  is  detained  in  the 
Queen's  Prison.  That  is  not  a  detention  at  common 
law ;  it  is  necessary  to  show  some  statutable  authority 
authorising  his  detention  there.  For  the  reasons 
already  stated,  I  am  of  opinion  that  the  case  is  not 
brought  within  any  stata'.able  provinon.   Jiule  absolute. 

Friday,  Nov,  23. 

Ex  parte  Barford. 

Parent  and  t^ld^Father's  right  to  eustody^Ckild 

under  sixteen'^IIabeas  corpus, 
A  Jktker,  if  there  be  no  dViquatififing  cause,  has  a 

right  to  the  eustody  of  a  female  child  up  to  the  age 

of  sixteen,  although  she  he  unwilling  to  Uee  under 
-  his  care  and  control. 

In  this  ease  the  court  had  granted  writs  of  habeas 
carpus  directed  to  John  Howse  and  Rachael  Hopkins 
to  bring  up  the  body  of  Charlotte  Barford,  a  young 
lady  aged  lifteen  years,  in  order  to  her  being  delivered 
op  to  her  father,  who  obtained  the  writs.  The 
young  lady  was  this  day  produced  on  return  to  the 
writs,  and  the  question  was  then  raised  as  to  whether 
she  was  of  an  age  to  exercise  a  discretion  as  to  whether 
she  would  return  home  to  her  father,  or  whether  the 
father  had  not  an  absolute  right  to  have  his  child  de- 
livered up  to  htm  by  the  order  of  the  court. 

Sleigh,  on  the  part  of  the  father,  moved  that  the 
young  lady  now  in  court  should  be  delivered  up  to  her 
father,  and  read  an  affidavit  in  which  the  father  stated 
all  the  circumstances  under  which  his  danghter  had 
been  withdrawn  from  his  ruof,  and  taken  to  London  by 
Howse,  and  sent  about  to  various  places  after  the  writ 
of  habeas  corpus  was  granted.  The  affidavit  concluded 
with  a  statement  that  the  applicant  had  always  treated 
his  daughter  with  the  greatest  kindness,  and  that  his 
object  was  to  save  his  daughter  from  the  improper 
hands  and  society  into  which  she  had  fallen. 
'  D,  Seymour  said  ho  had  not  had  an  opportunity  of 
answering  the  affidavit ;  and  as  to  the  motion  made 
that  the  girl  should  be  delivered  up,  he  submitted  she 
was  quite  of  age  to  speak  for  herself. 

CocKBURX,  C.J.  then  directed  that  the  giri  should 
betaken  into  hb  private  room,  and  said  the  counsel  on 
both  sides  might  accompany  her  if  they  wished. 

The  parties  then  all  witlidrew,  and  were  absent  from 
the  court  for  some  time.     Upon  their  lordship's  return, 

CocKBURX,  C.J.  said  he  wished  to  hear  oounsel 
upon  the  question  of  law,  whether  the  father  was  en- 
titled to  hnve  the  child  delivered  up  to  him. 

Sltigh  then  referred  to  the  repealed  statute,  4  &  5 
Phill.  &  M  c.  8,  which  enacted  that  ''Kobody 
shall  take  away  any  maid  or  woman  child  un- 
iBiitfried,  being  withio  the  age  of  sixteen  years,  oat 


of  or  from  the  possession,  custody,  or  governance,  and 
against  the  will  of  the  father  of  such  maid  or  woman 
child,  or  of  such  persons  to  whom  the  father  of  such 
maid  or  woman  child  by  his  last  will  and  testament,  or 
by  any  other  act  in  his  lifetime,  hath  or  shall  appoint, 
assign,  bequeath,  give,  or  grant  the  order,  keeping, 
education,  and  governance  of  such  maid  or  woman 
child."  That  statute  was  in  substance  re-enacted 
by  the  20th  section  of  the  9  Geo.  4,  c.  31,  now 
in  force,  which  enacted  that,  "  If  any  person  shall' 
unlawfully  take,  or  cause  to  be  taken,  any  unmarried' 
girl,  being  under  the  age  of  sixteen,  out  of  the  pos-' 
session,  and  against  the  will  of  the  father  or  mother, 
or  of  any  other  person  having  the  lawful  care  or  charge' 
of  her,  every  such  offender  shall  be  guilty  of  a  misde- 
meanour, and,  being  convicted  thereof,  shall  be  liable  to 
suffer  such  punishment,  by  fine  or  imprisonment,  or 
both,  as  the  court  shall  award.**  The  learned  counsel 
contended  that  this  statute  assumed  and  reoognhted  the 
right  of  the  father  to  have  the  custody  of  his  daughter 
up  to  sixteen  years  of  age ;  but  he  went  further,  and 
contended  that,  under  the  12  Car.  2,  c.  24,  the  father 
had  the  right  to  the  ca^ttody  of  his  children  until  they 
were  of  the  full  age  of  twenty-one  years.  The  words 
of  the  statute  were,  **  That  where  any  iierson  hath  or 
shall  have  any  child  or  children  under  the  age  of 
twenty-one  years,  and  not  married  at  the  time  of  his 
death,  it  shall  and  may  be  lawful  to  and  for  the  father 
of  such  child,  or  children,  whether  bom  at  the  time  of 
the  decease  of  the  father  or  at  that  time  en  ventre  de 
sa  mere,  or  whether  such  father  be  within  the  age  of 
twenty-one  years  or  of  full  age,  by  his  deed  executed 
in  his  lifetime,  or  by  his  last  will  and  testament  ui 
writing,  in  the  presence  of  two  or  more  credible  wit- 
nesses, to  dispose  of  the  custody  and  tuition  of  such 
child  or  children  for  and  during  such  time  as  he  or  they 
shall  respectively  remain  under  the  age  of  twenty-one 
years,  or  any  lesser  time,  to  any  person  or  persons  in 
possession,  or  remainder,  other  than  Popish  recusants,** 
&C.  He  also  referred  to  the  case  of  H,  v.  Greenhill 
4  Ad.  &  Ell.  624.) 

CocKBURN,  C. J.  said  the  difficulty  was  in  fixing  thtf 
age  at  which  the  diild  was  too  young  to  exercise  a 
choice. 

HiLT^  J.  said  the  law  was  no#  settled  that,  though 
the  girl  was  a  consenUng  party,  and  left  her  father  of 
her  own  free  will,  she  had  no  mind  or  will  of  her  own 
that  could  infringe  on  her  father*s  parental  right  His 
Lordship  referred  to  the  case  of  Reg.  v.  Manthehno. 

CocKBURN,  C.J.  said  the  court  had  examined  the 
person  herself,  and  she  had  had  every  opportunity  of 
explaining;  but  the  resnlt  of  the  examination  was 
that  she  could  not  suggest  any  misconduct  on  the  part 
of  her  father  which  would  justify  her  in  leaving  his 
house. 

Hill,  J.  said  the  question  was,  whether,  if  the  girl 
chose  to  set  her  father's  authority  at  defiance,  she 
could  do  so  ? 

Seymour  said  he  appeared  for  Howse,  and  also  for 
Miss  Hopkins,  and  that,  if  he  had  the  opportunity,  he 
thought  he  could  answer  the  father's  affidavit,  and  show 
that  his  was  not  the  proper  custody. 

CocfCBURX,  C.J.  said  that  ought  to  have  been  done 
on  the  return  to  the  writ,  and  he  should  be  very  reluc- 
Mnt  to  give  an  opportunity  of  stathig  in  an  affidarit 
charges  which  the  girl  herself  when  examined  had  not 
preferred. 

Seymour  referred  to  the  authorities,  and  contended 
that  the  girl  was  old  enough  to  exercise  her  choice,  and 
that  the  court  would  not  control  her. 

Blackburn,  J.  referred  to  Butdijfe^s  case,  3  Co. 
39  a,  and  Frascr*s  note  thereon. 
,  CocKBURX,  C.J.  also  referred  to  the  recent  case  of 
Jteg,  v.  Timmins,  3  L.  T.  Rep.  K.  S.  337,  and,  after 
consulting  with  the  other  judges,  said  no  case  had  been 
4nade  out  on  the.  put  of  tbMe  who.  resisted  the  ap- 
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plication  to  the  coart  that  the  child  should  he  de- 
Bvered  up  to  the  care  of  her  father.  It  was  for  them 
to  show  that,  though  entitled  in  point  of  law  to  the 
cnatodjT  of  the  child,  the  father  onght  not,  in  regard  to 
the  interesta  of  the  child,  to  have  that  cnstody.  The 
question  was,  therefore,  a  simple  question  of  law, 
whether  the  father  was  entitled  to  the  custodj  of  the 
child,  she  being  fifteen  years  of  age,  when  that 
daughter,  without  any  adequate  or  jns'ifying  canse, 
desired  to  withdraw  herself  from  his  parentnl  care  and 
control,  for,  unhappily,  it  was  not  to  be  disgnised  tliat 
ihe  nnfortonate  girl  was,  he  feared,  influenced  by  evil 
eonnsels  and  evil  examples,  and  was  desirous,  without 
adequate  motive,  to  withdraw  heraclf  from  the  care 
and  affeetionate  control  of  her  father,  and  cast  herself 
on  those  bj  whom  she  was  likely  to  be  misled  to,  per- 
haps, her  eventual  destruction,  and  if  the  court  could 
save  her  from  what  her  folly  would  lead  her  into,  they 
would  rejoice.  The  cases  go  to  this  length,  that, 
though  the  father  is  entitled  to  the  custody  of  his  child 
np  to  twenty-one  years  of  age,  the  courts  will  not  in- 
terfere summarily,  by  writ  of  habeoi  corpuM^  to  with- 
draw the  child  from  the  cnstody  in  which  she  happens 
to  be,  if  the  child  has  anrived  at  the  age  of  discretion 
at  which  ahe  can  exercise  a  choice.  The  question  is, 
what  was  the  age  at  which  the  child  atUined  that 
diseretioD  ?  He  (Cockbum,  GJ.)  wholly  lepndiated, 
as  fraught  with  the  most  dangerous  consequences,  the 
doctrine  that  mental  intellectual  precocity  would  give 
it  the  right,  if  the  child  had  not  arrived  at  the  age  of  die* 
oretion  which  the  law  recognised,  for  that  very  pre- 
eodty  might  bo  the  thing  uf  all  others  to  lead  a  young 
g^  into  misery  and  danger.  The  court  must  lay  down 
a  general  rule  as  to  the  age  when  the  minor  might  be 
left  to  freedom  of  choice.  The  LegisUture  had  thrown 
light  on  this  subject,  by  which  the  court  might  be 
safely  guided.  The  age  of  sixteen  had  been  pointed 
out  as  the  age  np  to  which  the  consent  of  a  female 
child  should  not  justify  her  withdrawal  from  the 
father's  roof  without  its  being  considered  a  roiademea- 
nor.  We  may  therefore  safely  act  upon  the  rule  that 
the  age  of  sixteen  is  that  up  to  which  a  female  child 
ought  to  bo  subject  to  parental  control.  Up  to  that 
period  no  encouragement  was  afforded  by  the  law,  any 
more  than  by  public  opinion,  to  induce  a  young  woman 
to  withdraw  berBelf  from  the  parental  controL  In 
the  present  case  there  was  nothing  to  justify  that  with- 
drawal, and  the  result  was,  tliat  the  court  would  order 
that  the  girl  be  delivered  up  to  her  father.  His  Lord- 
ship would  also  add,  that  if  the  persons  who  had  done 
thdr  best  to  baffle  the  exertions  of  this  court  had  been 
indicted  under  the  statute  9  Geo.  4,  c.  31,  no 
one  could  doubt  that  tliey  would  have  been  liable 
to  be  convicted  of  the  oflence.  How,  then,  could 
the  court  alk)w  the  girl  to  remain  in  their  cus- 
tody? The  order,  therefore,  would  be  that  she 
should  be  restored  to  her  father;  but  his  I^rd- 
ehip  warned  the  parties  to  take  care  for  the  future, 
lest  they  should  bring  tbemselres  within  the  law.  His 
lordship  concluded  by  observing  that  the  court  had  not 
come  to  this  conclusion  without  great  consideration,  nor 
without  consulting  with  the  judges  of  the  other  amrts, 
all  of  whom  were  unanimous  in  opinion  with  the  judges 
of  this  court. 
The  rest  of  the  Coubt  concurred. 
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BuutBB  (appellant)  v,  Nobbis  (respondent> 

AcLAMD  (appellant)  v.  Lkwis  (respondent). 

ComUy  voU^  QiaiiJIcatioa'^Jiiffhi  of  member  of  cor- 

foraiion  aggrtgate  to  vote  in  raptot  of  Marsf^ 


Joint-ttoek  company^l9  4'  20  Via,  e.  47—  20  tf  21 
Via.  c.  14. 
Members  of  a  corporation  aggregate  kafing  a  per- 
petwd  meceseum  and  a  common  eeal,  under  the 
Jointr-Stoch  Companiee  Acts  1856  and  1857,  vith 
power  to  hold  IcmdSf  are  not  entitled  to  vote  ai 
elections  m  respect  q/*  the  shares  thtg  hold  in  the 
eompang. 
The  claimant  was  a  shareholder  in  a  joint-stock  com- 
jMmy,  incorporated  under  19  ^  20  Vict^  c  47,  atut 
20  ^  21  Vict,  0.  14,  having  power  to  hold  lands, 
and  holding  a  freehold  mill  and  premises,  and  had 
40s.  a-gear  in  respect  of  shares  arising  out  if  the 
saidftiehold  premisis  : 
Held,  that  he  was  not  entitled  to  vote,  f^  thai,  as  a 
shareholder,  he  had  no  freehold  estate,  legal  or 
equitable,  in  the  land  held  by  the  eompang ;  but  onlg 
a  right  to  partioipate  in  the  profi*s  made  bg  the 
eompang. 

Case.— At  a  court  held  at  Otley,  in  the  West  Riding 
of  the  county  of  York,  before  me,  one  of  the  revising 
barristers  for  the  said  riding,  Thomas  Brown  claimed  to 
vote  in  respect  of  certain  freehold  mill  and  preinises 
situate  in  the  township  of  Yeadon,  in  the  polling  dis- 
trict of  Otley  aforesaid,  m  the  said  ridmg,  in  the  fol- 
lowing form  :— 


Nama. 


Brown,  Thona> 


AlMdSL 


West  Hall, 
Yeadoo. 


Nature  of  Qanlifl* 
calloii,  Ac. 


Where 
SUoate,  Ac. 


Share  in  Freihold 
mill  and  teiiemettu. 


Albert  UlU* 


The  freehold  premises  in  respect  of  which  the  said 
Thomas  Brown  claimed  to  vote  were  the  property  of  a 
joint-stock  company  incorporated  under  the  provisions 
of  the  Joint-Stock  Companies  Acta  1656  and  1857. 

The  claimant  was  a  shareholder  in  the  said  com- 
pany, and  had  forty  shillings  a  year  in  respect  of  his 
shares  ariong  out  of  the  said  freehold  premises. 

On  the  part  of  the  respondent  it  was  contended, 
that  members  of  a  corporation  aggregste,  or  of  any 
association  of  persons  incorporated,  having  a  perpetual 
succession  and  a  common  seal,  with  power  to  hold 
lands  under  the  provisions  of  the  Joint-Stock  Com- 
panies Acta  1856  and  1857,  are  necessarily  ineapaei* 
tatedYrom  voting  at  eiections,  and  that  the  naue  of 
the  said  Thomas  Brown  must  therefore  be  expunged. 

Being  of  the  same  opinion  I  disallowed  the  daim, 
and  the  said  James  Edward  Korris,  who  appeared  oa 
behalf  of  the  objector,  consented  to  be  namcid  r»ipon- 
dent  in  this  appeal. 

West  for  the  appellant.^Two  questions  arise  m  this 
case :  the  first  is,  whether  members  of  a  corporation  ag- 
gregate have  a  right  to  vote  in  respect  of  the  corporation 
property;  secondly,  if  so,  have  sharehulders  in  the 
present  case  such  an  interest  in  the  realty  hell  by  the 
corporation  as  to  give  them  a  right  to  vote.  I  contend 
for  the  affirmative  on  both  points.  The  statutes  re- 
ferred to  in  the  case  are  the  19  &  20  Vict.  c.  47,  and 
20  &  21  Vict  c  14  (the  Joint>Stock  Companies  Acts). 
Sect  7  of  19  &  20  Vict  c.  47,  provides  the  form  of 
memorandum  of  association,  and  sect  13  shows  the 
effect  of  registration,  and  provides  that,  upon  the 
memorandum  of  association  being  registei-ed,  the  re- 
gistrar is  to  certify  that  the  company  is  incorporated , 
and,  in  case  of  a  limited  company,  that  the  company 
is  Iiinite<l.  The  subscribers  of  the  memorandum,  to- 
gether with  such  other  persons  as  may  from  time  to 
time  become  shareholders,  shall  thereu)Miu  become  a  body 
corporate,  by  the  name,  &c,  having  a  perpetual  succes- 
sion and  a  common  seal,  with  power  to  hold  lands,  but 
with  such  pecuniary  liability  as  is  thereinafter  mentioned. 
It  is  not  denied  that  the  general  proposition  is  that 
which  has  been  acted  upon  by  the  revising  barrister  in 
the  present  case,  but  here  it  is  not  applicable.  At 
conunon  law  there  waa  a  general  right  of  the  in^ 
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bolder  to  vote,  and  such  rights  must  be  maintmned 
unless  taken  away  bj  express  enactment  of  the  Legis- 
lature. The  foundation  of  the  decision  of  tlie  revising 
barrister  is  to  be  found,  no  doubt,  in  three  resolutions 
in  the  House  of  Commons  in  1624:  (House  of  Com. 
Joor.  398.)  But  it  will  not  be  denied  that  these  have 
been  in  some  instances  departed  from,  as,  for  example, 
in  the  case  of  corporations  sole,  such  as  rectors,  or 
parsons  and  vicars :  (Dalton  on  Law  of  Sheriff ;  Mld- 
dliM*  Electum  case,  2  Peckwell,  113.)  There  have  been 
decisions  of  the  Hou^se  of  Commonss  but  none  of  this  court, 
on  such  a  question  as  this.  It  is  laid  down  in  Rogers  on 
Elections,  136,  that  corporations  sole  vote.  The  author 
proceeds  to  saj,  '*  It  is  difficult  to  understand  the  prin- 
ciple a|ion  which  individuals  who  are  members  of  cor- 
porations aggregate  are  disabled  from  voting  in  respect 
of  the  interest  they  possess  as  membei-s  of  a  corporate 
lodyT  (KUiott,  16,  17  and  18.)  But  though  there 
has  been  no  case  where  a  decision  has  been  given  on 
this  point,  there  are  cases  where  the  question  has  been 
discussed.  Rtg,y,  Rchton^  1  K.&G.  141,  will  be  cited  as 
au  authority  in  their  favour  by  the  other  sMe,  but  in 
reality  it  is  not  so,  for  the  ground  of  the  decision  there  was 
that  the  Fellows  bad  not  a  40«.  holding  between  them : 
(//eeUA  V.  IJajfHei,  I  K.  &  G.  99  ;  Simpson  v.  Wiikinion, 
14  L.  J.  49,  C.  P.;  Baxter  v.  Brown,  7  M.  &  G.  198.) 
This  case  is  not  distinguisliable  from  what  that  case 
would  have  been  if  the  company  had  been  registered 
under  7  &  8  Vict  c.  110.  The  resolutions  of  the 
House  of  Commons  have  been  mnch  shaken  and 
damaged,  and  the  third  altsolutely  negatived,  by  sub- 
sequent Acta  of  Parliament  and  subs«)nent  decisions. 
For  this  reason  the  appeal  should  be  allowed. 

Afaniity,  Q.G.  for  the  respondent. — It  has  been  con- 
ceded by  my  learned  friend  that  the  general  proposition 
is  against  him,  and  he  has  not  anc^eded  in  showing 
that  the  case  Aoes  not  come  within  it.  The  court 
is  here  called  on.  to  depart  from  first  prin- 
ciple't,.  which  it  will  not  do.  It  is  contended  that 
the  sepante  entity  of  the  shareholdei's  is  merged  in 
the  body  corporate  which  they  became,  with  all  the 
incidents  thereto  belonging.  In  Grant  on  Corporations, 
pp.  53-45,  are  admirably  collected  and  clearly 
stated  all  the  characteristics  and  incidents  of  bodies 
corporate :  **  A  corporation  is  in  fact  an  abstraction  of 
law,  having  no  existence  or  power  of  action  but  what 
the  law  gives  it,"  &c  Also  ^  a  ooi*ponition  is  something 
of  an  abstract  nature,  having  a  metaphysical  exijitence 
only,  and  therefore  not  tangible,  visible,  or  the  object 
of  the  senses.**  The  shareholders  of  a  joint-stock 
company  are  not  directly  interested  in  the  land  it  may 
hold,  they  are  only  interested  in  the  property  by  enj-fy- 
ment  of  the  profits.  They  have  no  individual  seisin 
divided  or  undivided.  There  is  no  resulting  trust — 
there  is  no  conveyance,  and  the  shares  in  it  pass  by 
simi'le  transfer.  IamIs.  at  railway  companies  witich  hold 
land,  and  see  what  inconvenience  it  would  lead  to  if 
the  court  should  hold  that  a  right  to  vote  was  incident 
to  tiie  holding  of  »hares ;  you  must  in  such  event  ascer- 
tain the  value  which  the  shareholder  held  in  the  land 
occupied  by  the  company  in  each  oounty ;  the  compli- 
catiou  and  diiiiculty  would  be  immense  and  insuper- 
able. Sect.  15  of  19  St  20  Vict,  c  47,  enacts  that 
shares  in  registered  companies  *' shall  be  personal 
estate,  und  not  of  the  nature  of  real  estate.**  In  Blit/h 
v.  Bi-ent,  2  Y.  &  Coll.  268,  Ex.  Eq.,  the  court  held  tliat 
real  property  held  for  the  purposes  of  a  trading  com- 
pany is  in  equity  to  be  deemed  of  the  nature  of  per- 
sonal estate,  although  the  company  is  a  corporation. 
On  that  case  we  rely.  The  shareholders  of  a  public 
company  nre  a  vast  shifting  mass,  and  have  no  interest 
in  the  property  beyond  the  enjoyment  of  its  profits ; 
and  if  the  court  should  hold  otherwise,  the  consequence 
would  be  to  create  vast  inconvenience.  The  judgment 
of  the  court  sliould  therefore  be  for  the  respondent. 

Wesi  in  reply.— My  learned  friend  has  laid  down 


no  first  principle  which  will  deprive  the  shareholders 
of  their  right  to  vote.  .  As  to  the  inconvenience  antici- 
pated in  working  out  the  law  if  aliareholdera  should  be 
held  entitled  to  vote,  that  cannot  arise,  for  the  shsue- 
holder  must  be  possessed  of  his  right  on  tlie  3l8t  Jan. 
in  the  year  for  whicli  he  claims.  Cur.  ad»,  vulU 

Nov,  26. — Kbatixo,  J. — In  this  case  Thomas 
Buhner  claimed  to  vote  for  the  West  Biding  of  the 
county  of  York,  in  respect  of  a  qualification  described 
as  a  share  in  a  freehold  mill  and  tenement.  The  re- 
vising barrister  found  that  it  was  a  share  in  a  joint- 
stock  company  incorporated  under  the  Joint-^tock 
Companies  Acts  1856  and  1857,  and  paying  40#.  a* 
year  in  respect  of  his  share  arising  ont  of  a  share  in 
respect  of  certain  fi-eehold  premises.  It  was  objected 
that  the  shart«  in  a  company  incorporated  under  the 
provisions  of  the  Joint-Stock  Companies  Act  did  not 
confer  on  the  holder  the  right  to  vote  in  respect  of 
the  land  of  the  corporation,  and  the  revising  barrister 
decided  against  the  claim.  We  think  he  was  right. 
The  Joint-Stock  Companies  Act  of  tlie  19  &  20  Met. 
c.  47,  s.  13,  provides  that  on  incorporation  (if  a  com- 
pany being  certified  by  the  registrar,  the  sliare- 
holdera  sliall  be  a  body  corporate  by  a  name  described 
in  the  memorandum  of  association,  having  a  perpetual 
succession  and  common  seal,  with  power  to  hold  land, 
but  with  such  peculiar  liability  on  the  part  of  the 
shareholders  as  Is  hereinafter  mentioned ;  and  by  the 
15th  section  it  is  enacted  that  the  shares  so 
issued  shall  be  personal  estate,  and  not  be  in 
the  native  of  real  estate,  it  being  thus  pro- 
vided that  the  land  shall  be  held  by  the  ooiw 
poration,  and  the  shares  shall  be  personal  property, 
and  not  in  the  nature  of  real  property.  We  are  of 
opinion  that  a  shareholder,  as  such,  can  have  no  free- 
hold estate,  legal  or  eqiiitable,  in  land  so  held  by  the 
corporation  ;  it  is  rather  confined  to  his  proportionate 
share  of  the  profits  of  the  company.  This  opinion, 
whicli  seems  to  us  so  entirely  consistent  with  tlie  1^1 
constitution  of  the  corporation,  as  to  the  distinction  be- 
tween a  corporate  body  and  its  individual  members,  is 
fully  sustained  by  the  authorities  on  the  sul^ect.  In 
BUyh  V.  Brad,  %X.H  C.  294,  it  was  dearly  laid 
down  that  in  a  joint-stock  company,  incorporated  by 
Act  of  Parliaxent,  tlio  shiureholders  are  entitled  to  no 
direct  interest  in  the  land  held  by  the  corporation  ;  but 
no  part  of  the  realty  is  held  in  trust  for  ihem,  and  nil 
that  they  are  entitled  to  is,  that  the  property  held  by 
the  corporation  shall  create  profits  in  which  they  have 
a  right  to  participate,  according  to  the  nnmber  of  theur 
shares.  This  case  was  recignised,  and  the  principle  of 
this  decision  acted  upon,  in  the  case  IJiUoH  v. 
Giraud,  1  De  G.  &  Sm.  187,  and  has  never  beea 
dissented  from  in  any  of  the  subsequent  cases.  The 
decision  under  the  Mortmain  Acts  also  proceeds  on 
similar  principles.   See  the  case  of  Sparluig  v.  Parker, 

9  Beav.  450;  and  Walker  v.  Alilne,  11  Beav. 
518.  In  Myere  v.  Pt^^igaly  U  C.  B.  90,  tli'is 
court  held  Uiat  shares  in  a  banking  company 
where  the  real  estate  vested  in  trustees,  and  the 
shareholders  were  entitled  to  profits  only,  were 
not  within  the  Mortmain  Act ;  and  that  deci^ion  was 
acted  npon  by  Lord  St.  I^oonards  and  reported  in 
2  De  G.  M.  &   G.   599.     In   Wateon  v.  SpraiUjf^ 

10  £xch.  222,  a  question  arose  whether  shares  in  a 
mine  conducted  by  a  joint-stock  company  on  the 
oost-book  principlo  were  an  interest  in  hmd,  and 
although  the  court  were  divided  as  to  whether  tlie 
opinion  of  the  jury  should  have  been  taken  on  the  facts 
of  the  case,  yet  all  the  judges  agreed  that  the  distinc- 
tion above  referred  to  as  between  the  corporation  and 
its  members,  and  a  j  int-stock  company  incorporated 
by  Act  of  Patliament,  with  respect  to  land  held  by  the 
cor^ration,  was  well  established.  We  were  pressed 
dunng  the  argument  by  the  case  of  Baxter  t.  Brown, 
7  ^L  ^  G.  198|  where  partnership  property,  including 
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land,  was  conveyed  to  tbo  nae  of  tnietees,  and  the  deed 
of  partnerahip  provided  that  thej  should  stand  seised 
and  possessed  thereof,  and  interested  therein,  on  trust 
for  the  bene6t  of  Uiemselves  and  their  partners  in 
the  joint  oonoeni,  as  part  of  the  partnership,  and  the 
joint  stoelc-in-trade.  There  can  be  little  doubt  ihat 
the  partners  who  are  not  trustees,  would  still 
take  an  interest  in  the  land;  but  it  was  insisted 
that  as  it  was  by  the  same  deed  provided  that 
the  property  inclnding  land  should  be  deemed  and 
considered  as  in  the  nature  of  personal  estate,  and 
not  real  estate— that  the  partners  had  not  sucli  an 
interest  as  entitled  them  to  vote  under  any  of  the  statutes 
which  conferred  the  right  upon  them.  This  conit 
held  that  they  were  so  entitled,  notwithstanding  the 
clauMC  in  the  partnership  deed  above  leferred  to,  which, 
as  a  voluntary  agreement  under  a  partnership  inter  m, 
might  regulate  the  mode  of  enjoyment,  but  could  not 
change  the  nature  and  quality  of  the  estate.  The 
Lord  Chief  Justice,  in  giving  judgment,  carefully  dis- 
tingtiishes  that  case  from  one  in  which  a  corporation  is 
established  by  Act  of  Parliament,  that  the  shares  shall 
be  oonridered  personalty,  and  not  in  the  nature  of  real 
estate.  In  that  latter  case  there  can  be  no  real  in- 
terest in  the  several  shareholders  so  as  to  entitle  them 
to  vote.  The  resolution  of  the  House  of  Commons  in 
1624,  cited  in  ailment  before  us,  cannot  confer  on 
the  party  the  right  of  voting  conferred  by  tlie  statute ; 
but  in  this  case  it  appears,  so  far  as  it  is  applied  to  a 
corporation  aggregate,  to  be  a  sound  principle  of  law, 
and  the  fact  that  members  of  such  corporation  have 
not  been  in  the  habit  of  voting  in  respect  of  land 
held  by  a  corporate  body  is  strong  to  show  that  the 
opinion  we  express  ie  that  which  has  been  long  enter- 
tinned.    The  judgment,  therefore,  will  be  affirmed. 

Jvdffmehtjar  retponiietii, 

AcLAiTD  (appellant)  v»  Lrwis  (respondent). 
CotaUjfnoie — QiitUiJioaiuM-^Corporaium  aggregate. 

This  was  likewise  a  consolidated  appeal.  It  came 
before  the  court  from  the  dedsion  of  the  revising 
barrister  for  the  eastern  division  of  the  county 
of  Kent.  All  that  b  material  of  the  case  is  given 
in  the  Judgment,  and  as  the  decision  followed  that 
of  the  case  reported  above,  it  is  needless  to  state  the 
facts  and  arguments. 

6.  OennuM  argued  for  the  appellant,  Jfaenamara 
for  the  respondent  Cur.  adv.  vuU, 

Kbatino,  J. — ^This  was  a  consolidated  appeal  against 
the  decision  of  the  revising  barrister  for  the  eastern  divi- 
sien  of  the  connty  of  Ken*.  It  appears  that  one  Thomas 
AeUnd,  with  a  number  of  other  pei'sons,  a  list  of  whom 
was  handed  to  the  court,  claimed  to  have  their  names 
added  to  the  list  of  voters  as  members  of  a  corporation 
calletl  the  company  of  Free  Fishers  and  Dredgers 
of  Wbitstable,  in  the  connty  of  Kent  The  re- 
vising barrister  disallowed  the  claim  so  made,  and  we 
think  be  was  right  in  so  doing.  The  corporation,  of 
which  the  claimants  were  members,  was  cicated  by  an 
Act  of  the  33  Geo.  3,  c.  42,  which,  after  reciting  that 
a  certain  company  called  the  Wliiti»table  Company  of 
Dredgers,  had,  from  time  out  of  mind,  held  and  carried 
on,  under  certain  regulations,  a  certain  oyster  fishery 
as  tenants  of  the  lords  of  the  manor,  on  payment  of 
the  rent,  and  that  It  was  desirable  that  tlie  company 
should  be  allowe  t  to  purcliase  the  whole  of  the  said 
manor,  but  that  they  were  disabled  from  so  doing  on 
account  of  the  debts,  wliether  they  were  a  corp  'ra- 
tion in  law,  or  whether  they  were  under  the  Statute  of 
Mortmain,  proceeded  to  enact,  that  the  corporation 
should  be  incorporated  by  the  name  of  thn  Company 
of :  Free  Fishers  and  Drvdjrers  of  Whitttable,  in  the 
connty  of  Kent,  with  perpetual  succession  nnder  the 
common  seal,  and  the  curporation  should  exercise  all 
the  powers  of  the  old  company,  and  have  power  to 
pocphaae,  tak«    «lid  eigoy  the  manors  and  realty 


when  purchased,  and  the  power,  when  purchased,  to 
sell  and  mortgage  the  same,  and  under  certain  regnla- 
tiims  to  borrow  money,  to  be  secured  by  bond  under 
the  common  seal  of  the  corporation.  In  pursuance  of 
the  powers  thus  given,  part  of  the  said  manor  and 
royalty  was,  soon  after  the  passing  of  the  Act,  pur- 
chased by  and  duly  conveyed  to,  the  corporation,  their 
successors  and  assigns,  to  the  only  proper  use  and  behoof 
of  the  corporation,  their  snecessorv  and  assigns.  That 
appears  to  us  t'3  be  clearly  the  effect  of  the  Act  of  Par- 
liament, and  the  conveyance  in  pursuance  thereof  was 
to  vest  the  property  in  the  corporation,  and  the  mem- 
bers individually  had  no  seisin  legally  or  equitably  of 
the  land  so  held,  nor  of  any  frvehold  interest,  so  as  to 
enable  them  to  vote  under  the  Act  of  Henry  VI.,  or 
any  of  the  more  recent  statutes.  The  legal  estate  was 
undoubtedly  in  the  corporation,  and  although  the  profits 
realised  by  the  corporation  were  divisible  among  the 
members  rateably,  yet  it  appears  to  us,  looking  at 
the  Act  of  Parlisment,  and  the  finding  of  the  re- 
vising barrister,  that  the  right  of  the  individual  mem- 
bers was  confined  to  a  share  in  the  profits  when 
ascertainc'l  by  a  dednction  of  the  expenses,  and  did  not 
extend  to  a  legal  or  equitable  interest  in  the  land  itself. 
The  case,  therefore,  comes  within  the  principle  of  the 
division  in  Bnlmer  v.  JVorm,  and  the  authorities  there 
cited,  and  therefore  the  decision  of  the  reviang  bar- 
rister will  be  confirmed.      Judgment  Jbr  retpondenf. 


C0T7BT  OF  EZCHEaXJER. 

BqH>rted  by  F.  Bailst,  and  S.  M'Cduocb,  EsqrtL,  Barrbten* 

at- Law. 

Friday  t  Juhf  6. 

Alkxaxder  r.  WORMAN. 

Building  eocietg — Surwegor — Payment  <ntt  of/undt^- 

10  Geo.  4,  e.  56,  a.  SI. 
The  plaintiff  wa§  the  ewrvegnr  of  a  buUding  toeietg, 
the  object  of  toAiicA  teas  to  adeance  monty  to  its 
members  to  euable  them  to  buy  or  build  houses^  hui 
not  itself  to  buy  nor  build.    By  one  of  the  rules  of 
the  society^  the  surveyor  toas  to  look  only  to  the 
fundi  of  the  society  for  his  compensation.    JE^  resotu" 
tions  at  general  meetings,  at  which  the  defendtMt,  as 
one  of  Me  directors^  was  present,  the  plaintiff  wiis 
directed  to  prepare  phsns^  ^.,  ftjr  houses  which  the 
soeiHy  wits  building,  the  compensation  being  a  per^ 
centage  upon  the  outlay.  Upon  the  society  bectrming  in- 
solvent, the  plaintiff  tued  the  defendant,  as  one  vf 
the  diredorSyfor  this  percentage : 
Heid  (Bramwell,  B.  dissentiente),  that  the  plaintiff  was 
bound  by  the  ru'es  of  the  society  to  seek  his  com- 
pensationfrom  the  funds  of  the  society  solely. 
This  was  a  case  tried  at  Croydon,  before  Black* 
bum  J.,  at  the  summer  assires  1859.    The  facts  of 
the  case  are  sufficiently  stated  in  the  judgment 

At  the  trial  the  learned  judge  directed  a  nonsuit, 
with  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 
The  plaintiif  accordingly  obtained  a  rule  nisi. 

JIawkins,  Q.C.  {t^Jhsre  with  bun)  now  showed 
cause. 

I'arry,  Serjt.  {Laxton  with  hun)  supported  the  rule. 

Cur.  adv.  vult. 
July  6. — Martin,  B. — In  this  case  I  am  sorry  to 
say  there  is  a  diflTerencs  of  opinion  between  the  judges. 
The  I/)rd  Chief  Baron,  my  brother  Channel!  and  ray- 
elf,  are  of  opinion  that  the  rule  ought  to  be  discliarged, 
nd  my  brother  Bramtvell   is  of  opinion  that  it  should 
be  made  absolute.     I  will  read  my  own  judgment,  in 
which  the  Lord  Chief  Baron  and  my  brotlier  Channell 
concur,  because  the  facts  are  there  stated.     The  plain- 
tifi*  in  this  cjise  was  the  surveyor  to  a  building  society. 
He  was  an  ofi:cer  named  in  the  rules,  and  by  one  of 
them  hb  compensation  was  to  be  paid  out  of  the  funds 
of  tlie  sodety.    Tiie  object  of  the  society  was  to  ad- 
vance money  to  its  members  to  enable  them^  to  buy  or 
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build  houses.    The  directors,  of  whom  the  defendant 
was  one,  le:ised  a  piece  of  land  npon  which  they  pro- 
posed to  build.    At  one  of  the  regular  meetings  of  the 
socioty,  the  plaintiff  was  directed  to  prepare  plans,  Scc^ 
and  a  rasolutioa  was  entered  in  a  book  of  the  society 
to    this    eflecL      At    another    meeting  a    resolution 
was  made  and  duly  entered  that  the  compensation 
to    the    plaintiff  sliould    be  3/.    per    cent,   on     the 
outlay,  for  which  poroentago  the  action  was  broughL 
The  plaintiff  made  the  plans  and  superintended  the 
boUduig  for  some  time,   but  ultimately  the   society 
became  insolrent.    The  plaintiff  made  several  applica- 
tions for  payment,  but  always  to  the  secretary,  and 
until  the  society  was  broken  up  he  made  no  demand 
upon  the  defendant  or  any  other  of  the  directors  that 
they  should  pay  him  out  of  their  own  funds.    By  a 
section  in  one  of  the  Acts  of  Parliament  regulating 
such  societies,  the  sunreyor  is  to  be  deemed  to  have 
notice  of  the  rules.    These  being  the  circumstances  of 
the  case,  the  Lord  Chief  Baron,  my  brother  Chauncll 
and  myself  think  this  rule  ought  to  be  discharged. 
The  question  is  much  more  one  of  fact  than  of  law ; 
and  the  reasons  for  our  judgment  are  these.    Wo  think 
the  onus  of  proof  in  tliis,  as  in  everj  other  case  for 
work  and  labour,  is  upon  the  plaintiff,  and  that  he  is 
bound  to  satisfy  the  jury,  either,  first,  that  the  defendant 
oontracted  to  pay,  by  which  we  mean  that  he  understood 
that  he  himself,  or  that  he  in  conjunction  with  the  other 
directors,  was  to  pay  the  plaintiff  fur  bis  labour,  and 
sudi  a  contract  might  have  been  proved  in  an  infinite 
variety  of  ways ;  but  we  think  it  clear  upon  the  evi« 
dence  in  this  case  that  the  defendant  thought  he  was 
dialing  with  an  ofiioer  of  the  society,  and  not  with  a 
surv^or  whom  he  was  to  pay  out  of  his  own  private 
funds^  either  solely  or  in  conjunction  with  others.     By 
the  rul«  the  surveyor  was  to  be  paid  out  of  the  funds 
of  the  society,  and  although  the  building  of  houses  was 
not  within  the  object  of  the  society  as  stated  in  the 
rules,  it  seems  to  us  that  both  the  plaintiff  and  the 
defendant  and  his  co-directors  acted  as  if  it  was;  and 
in  our  opinion  the  plaintiff  failed  to  prove  that  the 
defendant  oontracted  to  pay  him  in  the  sense  above 
mentioned.    But,  secondly,  we  quite  agree  that  if  the 
defendant  had  so  conducted  himself  as  reasonably  to 
create  in  the  plaintiff^s  mind  the  belief  that  he  was  to 
be  paid  by  the  defendant  for  his  labour  ~  it  is  quite  im- 
material whether  the  defendant  himself  understood 
that  he  was  to  pay.     To  create  «  Imbility  of  the  kind, 
however,  it  is  of  the  very  essence  of  it  to  establish  that 
the  plaintiff  himself  understood  and  believed  that  he 
was  to  be  paid  by  the  defendant.    But  the  evidence 
satisfies  us  that  he  had  no  such  beiief,  and  that  until 
the  society  was  broken  up  he  looked  to  the  funds  of  the 
society  for  payment  and  not  to  the  defendant  or  his  co- 
directors  at  alL    We  think  it  a  mistake  to  suppose 
that  in  societies  of  this  kind  the  surveyor  or  secretary, 
or  the  officer,  do  work  and  labour  upon  the  same  terms 
as  professional  men  of  their  class  ordinarily  do.    They 
generally  have  a  much  greater  interest  in  these  socie- 
ties than  the  directors,  and  in  the  great  majority  of 
cases  are  the  individuals  who  get  them  up,  and  at  whose 
request  tlie  directors  consent  to  accept  the  office,  and 
take  upon  themselves  the  liabilities  and  duties  of  theur 
situation  $  and  it  is  to  us  very  clear  that  such  officers 
discharge  duties  and  perform  services  with  the  under- 
standing on  all  hands  tliat  they  are  to  be  remunerated 
out  of  the  funds,  and  that  if  the  funds  fail  the  officer 
must  remain  unpaid. 

BuAXWELL,  B. — ^There  arc,  it  appears  to  me,  three 
qnestwns  in  this  case.  Finst,  did  the  plaintiff  enter 
into  any  contract;  secondly,  if  he  did,  was  it 
with  the  defendant?  thirdly,  if  so,  what  was  it?  Now, 
the  plaintiff  b  an  architect ;  he  was  ordered  to  do  work 
in  the  way  of  his  profession,  and  he  did  it;  pre- 
sumably, therefore,  he  is  to  be  paid  for  it,  which  in* 
Tolvcs  tile  extstenoe  of  some  contract  with  some  one. 


But  it  U  said, "  No ;  he  trusted  the  society  which  was 
interested  in  the  work  (a  building  society),  or  their 
funds."     But  I  know  no  way  in  which  a  society,  not  a 
corporation,  and  not  having  an  officer  to  be  sued  for  it, 
can  be  got  at  or  sued,  nor  how  its  funds  cm  be  reached, 
except  by  a  contract  with  one  or  two  individuals,  upon 
which  the  individual  or  individuals  is  or  are  absolutely 
or  contingently  liable.     Now  this  society  is  not  a  cor- 
poration, and  has  no  public  officer.    There  is  no  pre- 
tence for  saying  that  an  action  can  be  maintained  under 
sect.  21  of  the  10  Geo.  4,  c.  56,  which  obviously  re* 
lates  to  the  property  of  the  society,  and  not  to  con- 
tracts which  its  members  may  tliink  fit  to  enter  into. 
Of  course  it  was  competent  for  the  plaintiff  to  agree  to 
do  tliis  work  gratis,  or  without  any  legal  claim  to  re- 
muneration ;  but  I  see  no  evidence  that  he  did  so,  and 
that  will  be  the  result,  and  would  bo  the  result  what- 
ever might  be  the  state  of  the  funds  of  the  society,  if 
he  can  in  no  event  maintain  an   action  against  on 
individual.    It   is   a   mistake  to   s»j  the  defendant 
is  not   liable   because  he   did  not  intend  to  bd  so. 
The  question  is,  what  his  conduct  rcas(»nably  gave 
the  plaintiff  to  understand ;  and  I  see  nothing  to  pre- 
vent the  plaintiff  entertaining  an  ordinary  and  very 
reasonable  bcUef  that  if  he  was  ordered  to  im  work  in 
the  way  of  his  profesinon,  and  did  it,  he  was  to  be  ^id 
for  it.     On  the  contrary  the  evidence  is  express  that  he 
was,  nor  is  it  material  that  the  reports  and   bills  are 
addressed  to  the  building  society.  Sending  in  a  bill  to  a 
rifie  corps  would  not  show  that  the  creditor  had  per- 
fonncd  the  impossibility  of  trusting  a  non-existing  legfd 
abstraction.     Then,  if  the  plaintiff  made  snne  contract 
with  some  one  or  more  persons,  was  the  defendant  the 
person  or  one  of  the  persons  he  contracted  with  ?     It  is 
obvious  he  was.    Wliatever  would  point  to  any  member 
of  the  society  as  being  liable  would  point  to  the  de- 
fendant.   He  was  a  member  of  the  society.    Ho  was  a 
director,  and  he  gave  the  order,  and  had  a  personal 
interest  under  his  covenants  as  lessee  of  the  land  in  the 
doing  of  the  work.     If  any  reason  can  bo  given  to 
show  that  he  was  not  a  contracting  party,  ii  can  be 
given  with  at  least  equal  strength  to  show  no  one  else  was. 
It  is  to  my  mind  a  demonstration  that  some  contract  was 
made,  and  made  with  the  defendant,  by  which  in  some 
way,  in  some  event,  absolutely  or  conditionally,  the 
plaintiff  could  enforce  a  reward  for  the  work  he  had. 
performed.     It  remains  to  consider  what  that  contraot. 
was.      Pritnd  facie,  it  is  tlie  ordinary  one,  namely, 
that  the  work  done,  he  should  be  paid  for  it  the  agreed 
price,  or  a  quantum  meruil ;  and  it  is  for  the  defendant 
to  show  that  it  is  not  so  here.     The  defendant  then 
relies  on  the  following  matters.    As  I  have  mentioned, 
this  was  a  building  society ;  the  defendant  a  director ; 
as  such  he  gave  the  order.     The  phiintiff  was  ap* 
pointed  surveyor,  and  accepted  the  office.     By  the 
10  Geo.  4,  c.  56,  s.  8,  which  by  the  6  &  7  WiU.  4, 
c  33,  regulates  these  societies,  all  officers  are  deemed 
to  have  notice  of  the  rules  of  the  society,  and  by  one  of 
the  rules  the  surveyor  is  to  be  paid  out  of  the  funds* 
Thmi  there  being  no  funds,  the  plaintiff  is  not  to  be 
paid.     Now  I  think  the  first  answer  to  this  is  that 
given  by  my  brother  Parry,  namely,  that  this  rule  is  a 
rule  not  affecting  the  surveyor,  but  a  rule  of  the  mem* 
hers  authorising  such  an  application  of  the  funds* 
However,  it  may  be  otherwlie.     But  there  is  another 
answer.     This  work  was  not  done  by  the  plaintiff  sg 
surveyor ;  not  done  by  him  as  an  officer  of  the  society* 
The  society  had  no  authority  to  build ;  that  is  deavi 
and  has  been  decided.    The  surveyor*s  business  is  that 
which  his  name  indicates;   he  is    to   survey    thoM 
buildings  which  are  to  be  the  security  of  the  society, 
a  work  which  is  wholly  different  from  that  of  an 
architect,  making  drawings,  plans,  elevatwns  and  speet- 
ficstions.     It  could  not  be  done  by  him  as  thdr 
officer,  if  they  could  not  as  a  sodety  do  that  on  which 
they  employed  him.    Therefore  the  rule  does  not  app^ 
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to  tlili  work.  The  ordering  of  it  was  ultra  rire*,  and  if 
the  pliintiff* sought  to  enfotx»  a  claim  on  the  societj,  or 
fnndi!  of  the  society,  sapiMsitij;  by  some  contrivanco  he 
could  do  80,  be  mi^iit  be  met  by  this  objection.  Bnt  it 
ii>  said,  ho  ma.st  bo  taken  to  do  thia  work  on  the  same 
terms  as  he  worked  as  surveyor,  and  if  he  had  actnal 
notice  of  the  rule  that  might  be ;  but  he  had  not.  The 
statute  only  means  that  he  shnll  be  deemed,  as  such 
officer,  to  hare  notice ;  and  it  seems  to  me  that  to  hold 
he  is  bound  by  the  rule  would  be  to  hold  that  he 
had  supplied  bricks  for  the  building.  I  cannot  but 
think,  therefore,  tliat  this  is  the  common  case  of  work 
ordered  by  the  defendant  of  the  plaintiff  in  the  way  of 
his  profession,  and  done  by  him,  and  that,  therefore,  he 
is  entitled  to  be  paid  for  it.  In  fact,  it  is  the  case  of 
BraUAwatte  r.  Skofidd^  9  B.  &  G.  401,  only  stronger. 
It  is  true  that  case  was  before  the  6  &  7  WU1.  4,  e.  32, 
but  what  difference  does  that  statute  make  ?  it  neither 
gives  a  right  nor  takes  one  away.  The  opinions  ex- 
pressed in  Bwionr,  Tanmthilt^  5  E.  &  Bl.  797,  are  to 
the  same  effect.  I  think,  thereforoi  the  rule  should  be 
mode  absolute.  /2ti/€  dUchargtti. 


V.  0.  WOOD'S  COUBT. 

Iteportsd  by  W.  II.  UaarxKr,  Esq.,  Darrlster-At-Law. 

Xoc.  7,  9  onJ  23. 
HoLDKX  r.  Wkrkes. 
inettmbeni  of  Uvlng^Glthe  loikdt—Highi  to  open  for 
mints  and  mineralt — ConttiU  by  patron  cmd   or- 
dmary — Necestify  of, 
Hy  an  agrtemetU  in  VBrlttng^  not  wider  seal,  between 
the  jtatron  and  ineutnbeni  of  a  living^  to  open  beds 
of  gypsum  and  alabaster  under  the  glebe  lands,  ii 
was  provided  that   one-third  of  the  net  jtroceeds 
should  be  laid  out  in  buildings  upon  the  glebe  as 
should  be  mutually  agreed  upon;  the  other  two- 
thirds  to  be  received  by  the  rector  fir  his  own  use. 
This  agreesnent  had  been  acted  upon  for  ten  years.    It 
had  not,  howerer,  been  directly  sanctioned  by  the 
ordinttry,  the  bishop. 
On  bill  fled  by  the  owner  of  the  living  to  restrain  the 
reetorfrom  further  cotnmitting  waste  on  the  gM>e, 
and  for  an  aoeouni  of  past  workings: 
ffeld,  that  the  owner  was  not  entitled  to  the  account : 
ffeid,  oho,   that  inquiries  would  be  directed  by  the 
eourt  to  ascertain  what  would  be  the  necessary  steps 
to  be  inken  to  enable  the  incumbent  to  carry  on 
the  worLings,  and  for  a  proper  appropriation  of  the 
proceeds. 

This  was  a  bill  filed  by  the  owner  of  the  advowson 
and  patttin  of  the  rectory  of  Ashton-upon-Trent,  in 
Derbyshire,  to  restrain  the  defendant,  the  rector  and 
his  sub-lessee,  from  working  mines  of  gypsum  and 
alabaster  under  the  glebe  lands  of  the  rectory,  and  to 
set  aside  as  null  and  void  an  agreement  of  the  25tb 
March  1851  purporting  to  convey  a  licence  to  the  de- 
fendant the  rector  to  work  such  mines,  on  the  ground 
of  its  not  having  been  sanctioned  by  the  patron  the 
bisbop,  and  on  other  grounds. 

The  agreement  in  qncstbn,  after  reciting  that  it  had 
baen  agr«pd  between  the  parties  that  the  mines  should 
be  opened  by  the  rector,  contained  a  provision  that  ono- 
ihird  of  the  sale  of  the  produce  was  to  be  laid  out  and 
invested  by  the  rector  towards  the  erection  of  necessary 
buildings  upon  the  glebe  land,  and  subject  to  such  ont- 
lay  any  sni^lus  was  to  be  applied  as  the  rector  and 
patron  should  mntaally  agree  upon,  or  be  invested,  and 
the  interest  thereof  paid  to  tbo  rector  for  his  own 
benefit.  Tbo  remaining  two-thirds  were  to  be  received 
bj  the  defendant  the  rector,  so  long  as  he  continued 
Boeh,  for  his  own  abeolnte  use  and  benefit. 

It  was  alleged  by  the  bill  that  the  agreement  had 
been  signed  by  the  plaintiff*  at  the  instance  and  on  the 
rqpraentations  of  the  defendant,  and  with  his  having 


had  tiic  opportunity  of  obtaining  legitl  advice  upon  its 
provisions. 

It,  however,  appeared  by  the  defendant's  answer  that 
this  was  not  so,  as  a  case  had  been  laid  before  Dr. 
.\ddams.  who  had  averred  that  such  an  agreement  waa 
legal,  with  the  concurrence  of  the  patron  of  the  living. 
It  was  also  stated  that  the  Bishop  of  Litchffeid,  as 
patron,  was  applied  to,  and  that  a  rrply  was  received 
from  ium  to  the  effect  that  he  should  leave  the  matter 
to  be  arranged  between  the  parties  tliemsclvcs. 

This  agreement  had  been  acted  upon  by  the  parties 
from  its  date  (nearly  ten  years)  up  to  ^lay  1860,  and 
the  plaintiff  having  been  then  advised  that  the  concur- 
rence and  consent  of  the  ordinary  or  of  the  Ecclesi- 
astical Commissioners  was  necessary,  now  sought  bj 
his  bill  to  set  the  agreement  aside,  and  fbr  an  account 
of  the  profits  which  had  accrued  from  tlie  sale  of  the 
produce  of  the  mines  daring  the  agreement 

YKm.  James,  Q.O.  and  Druce,  for  the  plaintiff",  con- 
tended that  the  questions  were  whether  the  patron  had 
any  right  to  restrain  waste ;  and  secondly,  whether,  if 
he  bad,  such  right  had  not  l*cen  taken  away  from  him  by 
the  agreement.   The  licence  given  by  this  agreement  to 
open  and  work  minerals,  for  which  the  consent  of  the  ordi- 
nary or  the  Ecclesiastical  Commissioners  was  necessary, 
was  invalid,  where  such  consent  had  liot  been,  as  in  the 
]iresent  case,  obtained :    {Knight  v.  Hfozeley,  1  Amb. 
185;  Duke  of  Marlborough  v.  St,  John,  5  De  G.  & 
Sm.  174  ;    Barton  v.  PhU/ips,  lately  before  the  Lords 
Justices,  not  yet  reported).    This  was  no  more  than  a 
parol  licence.     There  was  no  contract  that  the  patron 
was  only  entitled  to  restrain  such  act  of  waste.      The 
licence  was  granted  in  ignorance  of  its  illegality,  which 
was,  in  fact,  a  fraud  on  the  rights  of  the  church : 
(Bishop  of  tierefcrdx.  Storey,  Cro.  Eliz.  185;  B/tmo/ST 
V.  Collins,  7  Q.  B.  Rep.  952.)      Tliey  also  cited  Co. 
Litt.44  b  ;  5  &  6  Vict.  c.  108,  and  21  &  22  Vict, 
c.  57. 

Little  (Ao/e,  Q  C.  with  him),  for  the  defendant  the 
incumltent,  urged  that  the  agreement  was  valid  to  all 
intents  and  purposes,  and  the  plaintiff*  must  be  held  to 
be  bound  by  its  prorisions.  It  was  a  clearly  legal 
transaction :  (Co.  Litt.  341  a  and  b.)  That  it  had 
been  communicated  to  the  ordinary,  the  bishop,  who 
had  not  objected,  and  his  assent  must  therefore  be 
assumed ;  this,  in  fact,  might  be  now  obtained.  After 
allowing  the  licence  to  be  acted  upon  for  ten  years,  and 
considerable  outlay  upon  it,  if  there  had  been  a  mis- 
take as  to  the  strict  law,  it  was  one  in  which  both 
parties  had  partioip:ited.  It  was  clear,  therefore,  he 
was  entitled  to  no  account.  He  also  cited  The  Earl  <f 
Butlands  case,  1  Lev.  107  ;  Co.  Litt.  45  b ;  4  Bac.  Abr. 
760 ;  PuUen  v.  Beady,  2  Atk.  587 ;  Duke  of  Btvun- 
shire  v.  Elf/in,  14  Beav.  530.  In  the  cases  cited  on 
the  other  side,  the  patron  had  not  assented  to  the  con- 
templated Act. 

JMniel,  Q.C.  and  Betheringon,  for  the  snb-lcasee 
Pegg,  supported  the  defendants  the  incnmbenfs  title. 

James  in  reply. 

The  V1CK-C11ANCET.LOB  took  tune  to  consider  his 
judgment,  ami  on  Nov.  23  said : — That  any  working 
of  minerals  under  the  glebe  of  an  incumbency  most  bo 
sanctioned  by  the  bishop  as  orditiary.  The  bill  prayed 
that  a  certain  agreement  of  March  1851  might  be  set 
aside  as  null  and  void,  to  obtain  an  account  of  part 
workings  under  the  agreement,  and  for  an  injunction 
to  restrain  the  incumbent  and  his  aub-lcasee  from  further 
working.  He  had  early  in  the  argument  come  to  the 
determination  that  the  working  of  these  mines  was 
illegal,  and  the  question  was,  whether  or  not  such 
workinff  could  be  made  lawful  by  the  ooncurrence  of 
the  ordinary.  Any  working  of  this  kind  must  at 
least  be  sanctioned  by  the  ordinary.  Ho  (the  V.  C.) 
had  not  been  able  to  nattsfy  himself  whether  even  that 
sanction  had  been  sufficient.  As  to  authorities  upon 
the    power  of  an    iiu-uaibent  to  open  mines,   there 
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was  no  dedsion  on  the  point.  The  case  of  the  J)uke 
ofMarlhoroughv,  3L  John  had  heen  cited,  and  he  should 
haTe  been  extremelj  giad  to  have  had  the  assistance  of 
a  decision  of  so  able  a  jndge  as  Sir  James  Parker,  V.C. 
Bat  that  cause  had  not  any  material  bearing  upon  the 
present  question.  There  the  acts  sought  to  be  asoer> 
tained  were  with  respect  to  felling  timber  beyond  what 
was  necessary  for  repairs.  This  passage  occurred  in 
the  judgment  in  that  case.  [The  V.  C.  read  the  judg- 
ment.] His  Honour  then  referred  to  the  Dean  and 
ChapUr  of  Woreeater's  case,  6  Rep.  37  a,  and  to  the 
Earl  of  Jiuikmd'$  case,  and  said  that,  looldng  through 
the  subsequent  cases,  thus  mnch  appeared  to  be 
established,  first,  that  the  incumbent  could  not  open 
nines  without  the  concurrence  of  the  ordinary  and 
patron ;  secondly,  that  the  patron  was  the  proper  per- 
son to  institute  a  suit  to  restrain  such  working.  A 
MS.  report  of  BartkU  t.  PkUlipt  (ante),  hud  been 
handed  to  his  Honour,  and  he  said  that  it  appeared 
from  this  report  that  Knight  Bruce,  LJ,  had  guarded 
himself  very  carefully  in  his  expressions — but  clearly 
indicated  that  he  had  not  made  up  his  mind  that  con- 
sent nught  not  be  giren  by  the  patron  and  ordinary. 
The  question  now  was,  what  was  pniper  to  be  done  to 
make  the  suit  available  for  effecting  what  was  neces- 
sary in  justice  to  all  parties.  As  to  the  relief  prayed, 
the  patron  had  no  right  to  come'  to  the  conrt  for  an 
account  of  past  profits ;  his  only  right  was  to  the  injunc- 
tion. No  agreement  would  bo  made  as  to  the  agreement 
being  null  aud  void.  The  decree  would  be : — Declare 
that  the  workings  of  the  mines  in  question  by  the 
defendant  Weekes  and  his  lessee,  in  pursuance  of  the 
agreement  of  the  25th  March  1851,  were  not  lawful, 
but  the  court  being  of  opinion  that  the  working  of  the 
mines,  &c.,  if  duly  authorised,  will  be  of  benefit  to  the 
rectory,  direct  an  inquiry  as  to  what  steps  are  necessary 
and  proper  to  carry  out  such  working.  Direct  that  the 
agreement  between  the  defendants  Weekes  and  Pegg 
be  delivered — and  an  account  of  the  working  of  Pegg 
pursuant  to  his  undertaking  (with  all  just  allowances) ; 
and  declare  that  what  shall  be  found  due  from  Pegg  on 
taking  snch  account  onght  to  be  laid  out  for  the  per- 
manent benefit  of  the  rectory,  subject  to  any  future 
dnrection. 

The  coiue  was  qftenoardt  spoken  toonthe  merits, 

but  the  judgment,  in  sidutance,  remained  as 

above. 


C0T7BT  OF  dXTEEN'S  BENCH. 

Reported  by  Johw  Thompson,  T.  W.  SAUNonw,  and  G.  J.  B. 
HsBTSLn',  Kiqra.,  BarristersaktrLaw. 

Tvesdag,  Nov,  6. 

Reo.  v.  Leatham. 

Corrupt  Praetioes  Prevention  Act — Bribertf — 

Limitation  of  proee^tings — Evidence. 

7^  17  ^  18  VicL  0,  102,  s.  14  (the  Corrupt  Practices 
Prevention  Act)  enacts  that  no  person  i^iaU  be  Ucdile 
to  any  penaiiy  orforftitwre  hereby  enacted  or  im- 
posed, unless  some  prosecution,  action^  or  suit  for 
the  offence  Committed  shall  be  commenced  against 
such  person  within  the  space  of  one  year  next  qfter 
such  offence  against  this  Act  tiall  be  committed,  and 
unless  such  person  shall  be  summoned  or  otherwise 
served  with  a  writ  or  process  within  the  same  space 
qftime, 

Qfusre,  whether  this  action  applies  to  an  information 
for  a  misdemeanor,  and  not  for  a  penalty  or  for- 
future. 

The  defendanl  was  indieted  in  the  first  count  ofanit^ 
dictinent  for  having  paid  a  sum  qf  money  to  A., 
with  the  intent  that  it  should  be  expended  in  bribery 
at  an  election,  €tnd  he  was  indicted  in  the  others 
with  having  bribed  different  voters,  when  he  was 
found  gtuky  tqfon  tdl  the  counts.  The  evidence  was 
that  he  pmd  the  money  to  W.,  who  paid  it  to  A,, 
[Mag.  Cas.] 


with  the  intent  as  stated  m  the  first  count,  and  that 
A,,  and  not  the  defendant,  personally  bribed  the  diffe- 
rent electors : 
ffeld,  that  this  was  ground  only  for  an  application  to 
the  court  at  the  trial  thai  the  prosecutor  should  be 
compelled  to  elect  upon  which  of  the  charges  he 
wotud  proceed,  that  of  having  advanced  money  far 
the  purpose  of  bribery,  or  for  each  distinct  ad  of 
bribery  committed  by  the  agent,  he  being  liable  as  a 
principal  to  be  found  guilty  of  the  misdemeanor, 
Informatioii,   dated  22nd  May  1860,  states  : — Be 
it    remembered  that    Sir  Richard    Bethell,   Knight, 
Attorney-General  of  our  Sovereign  Lady  the  Queen, 
who   for   our    said  Lady  the  Queen  prosecutes   in 
this  behalf  in  his  proper  person,  comes  into  the  court 
of  our  said  Lady  the  Queen,  before  the  Queen  herself 
at  Westminster,  on  the  22nd  May  in  this  same  term, 
and  for  our  said  Lady  the  Queen  gives  tlie  ooort  here 
to  understand  and  be  informed  that  heretofore,  to  wit, 
on  the  29th  April  1859,  at  the  borough  of  Wakefield, 
in  the  county  of  York,  a  certain  election  was  duly  had 
and  held  for  the  electing  of  a  burgess  to  serve  in  this 
present  Parliament  for  the  said  borough  of  Wakefield, 
and  that  before  and  at  the  time  of  the  committing  of 
the    several  offences  hereinafter  mentioned,    William 
Henry  Leatham  was  a  candidate  to  be  elected  and 
returned  at  the  said  election  as  a  burgess  so  to  serve  in 
Parliament  for  the  said  borough   of  Wakefield.     And 
the  said  Attorney-General  for  our  said  Lady  the  Queen 
further  gives  the  conrt  here  to  understand  and  be  in- 
formed, that  heretofore  and  before  the  said  election  was 
so  had  and  held  as  aforesaid,  to  wit,  on  the  26th 
April  in  the   year  aforesaid,    the  said  AVilliam    H. 
Leatham,  so  then  being  such  candidate  as  aforesaid, 
unlawfully,  wilfully  and  corruptly  did  advance  and  pay 
to  one  Thomas  Field  Gilbert  certain  money,  to  wit,  the 
sum  of  2000/.,  with  the  intent  that  such  money  or 
some  part  thereof  should  be  expended  in  bribery  at 
the  said  election,  in  contempt  of  our  Lady  the  Qiueen 
and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

Second  count — And  the  said  Attorney-General  for  our 
said  Lady  the  Queen  further  gives  the  said  court  here  to 
understand  and  be  informed,  that  heretofore  and  before 
the  said  election  in  the  first  count  of  this  information 
mentioned  was  so  had  and  held  as  therein  mentioned, 
to  wit,  on  the  day  and  year  last  aforesaid,  the  stud 
W.  H.  Leatham,  so  then  being  snch  candidate  as  therein 
mentioned,  unlawfully,  wilfully  and  corruptly  did  give 
and  cause  to  be  given  to  Samuel  Croft,  he  the  said 
Samuel  Croft  then  being  a  person  entitled  to  vote  at 
the  said  election  for  &e  said  borough  of  Wakefield, 
certain  money,  to  wit,  the  sum  of  30/.,  in  order  thereby 
to  induce  the  said  Samuel  Crofib  to  vote  at  the  said 
election  for  him  the  said  W.  H.  Leatham,  to  be  thereat 
elected  and  returned  a  burgess  to  serve  in  Parliament 
for  the  said  borough  of  Wi3[efield  as  aforesaid ;  and  so 
the  said  Attorney-General  for  our  said  Lady  the  Queen 
gives  the  said  court  here  to  understand  and  be  informed, 
that  the  said  W.  H.  Leatham,  in  manner  and  by  the 
means  last  aforesaid,  unlawfully,  wilfully  and  corruptly 
did  bribe  the  said  Samuel  Croft,  so  then  being  such 
person  entitled  to  vote  at  the  said  election  as  aforesaid, 
to  give  his  vote  at  the  said  election  for  him  the  stud 
W.  H.  Leatham,  to  be  so  thereat  elected  and  returned 
i£s  aforesaid,  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  evil  example  of  all  others  In  the 
like  case  offending,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown  and  dignity. 

Third  count — ^And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  further  gives  the  said  court 
here  to  understand  and  be  informed,  that  heretofore 
and  before  the  said  election  in  the  first  count  of  this 
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information  mentkmod  wu  bo  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  W.  H.  Leatham,  so  then  being  snch  candidate 
as  therein  mentioned,  nnlawfnUj,  wilfoUj  and  corrnptlj 
did  give  and  cause  to  be  ^Ten  to  John  Barton, 
Rhodes,  he  the  said  John  Borton  Rhodes  then 
being  a  person  entitled  to  vote  at  the  election 
for  the  said  borongh  of  Wakefield,  certain  money, 
to  wit,  the  sum  of  40/.,  in  order  thereby  to  in- 
duce the  said  J.  B.  Rhodes  to  vote  at  the  said  election 
for  him  the  said  W.  H.  Leatham  to  be  thereat  elected 
and  returned  a  burgess  to  serve  in  Parliament  for  the 
$«id  borough  of  Wakefield  as  aforesaid ;  and  so  the 
said  Attorney-General  for  our  said  Lady  the  Queen 
gives^the  said  court  here  to  understand  and  be  informed, 
that  the  said  W.  H.  Leatham,  in  manner  and  by  the 
means  last  aforesaid,  unlawfully,  wilfully  and  corruptly 
did  bribe  the  said  J.  B.  Rhodes,  so  then  being  sudi 
person  entitled  to  vote  at  the  said  election  aforesaid, 
to  give  his  vote  at  the  said  election  for  him  the  said 
W.  H.  Leatham  to  be  so  thereat  elected  and  returned 
as  aforesaid,  in  contempt  of  our  said  Lady  the  Queen 
and  her  laws,  to  the  evil  example  of  all  others 
\a  the  like  case  offending,  against  Uie  form  of  the 
statute  in  such  case  mode  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Fourth  count. — And  the  said  Attorney-Genera]  for 
our  sud  Lady  the  Queen  fnrther  gives  tiie  said  court 
here  to  understand  and  be  informed,  that  heretofore  and 
before  the  said  election  in  the  first  count  of  this  in- 
formation mentioned  was  so  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  W.  H.  Leatham,  so  then  being  such  candidate 
as  therein  mentioned,  unlawfully,  wilftilly  and  corruptly 
did  ^re  and  cause  to  be  given,  to  wit,  by  one  Robert 
Sharpley  on  his  behalf,  to  John  Firman  Tower,  he  then 
being  a  person  entitled  to  vote  at  the  said  election  for 
the  said  borough  of  Wakefield,  certain  money,  to  wit, 
the  sum  of  AOL^  in  order  thereby  to  induce  the  said  J. 
F.  Tower  to  vote  nt  the  said  election  for  him  the  said 
W.  H.  Leatham  to  be  thereat  elected  and  returned  a 
burgess  to  serve  in  Parliament  for  the  said  borough  of 
Wakefield  as  aforesaid;  and  so  the  said  Attomey-G«ne- 
ral  for  our  said  Lady  the  Queen  gives  the  court  here  to 
understand  and  be  informed,  that  the  said  W.  H. 
Leatham,  in  manner  and  by  means  last  aforesaid,  un- 
lawfully, wilfully  and  comptly  did  bribe  the  said  J. 
F.  Tower,  so  then  being  such  person  entitled  to  vote  at 
the  said  election  as  aforesaid,  to  give  his  vote  at  the 
said  election  for  him  the  said  W.  H.  Leatham  to  be  so 
thereat  elected  and  returned  as  aforesaid,  in  contempt 
of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others  in  the  like  cose  offending,  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vieded,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

FifUi  count. — And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  farther  gives  the  said  court 
here  to  understand  and  be  informed,  that  heretofore 
and  before  tlie  said  election  in  the  first  connt  of  this 
information  mentioned  was  so  had  and  held  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  said  W.  H.  Leatham,  so  then  being  such  candidate 
as  therein  mentioned,  unlawfully,  mlfnlly  and  cor- 
raptly  did  give  and  cause  to  be  given  to  George  Wain* 
Wright,  he  the  said  G.  Wainwright  then  being  a  person 
entitled  to  vote  at  the  said  election  for  the  said  borough 
of  Wakefield,  certain  money,  to  wit,  20L,  in  order 
thereby  to  induce  the  said  G.  Wainwright  to  vote  at 
the  said  election  for  him  the  said  W.  H.  Leatham  to 
be  thereat  elected  and  returned  a  burgess  to  serve  in 
Parliament  for  the  sidd  borough  of  Wakefield  as  afore- 
said; and  so  the  said  Attorney-General  for  our  Lady 
the  Queen  gives  the  court  here  to  understand  and  be 
pifonned,  that  the  said  W.  H.  Leatham,  in  manner  and 


by  the  means  last  afosesaid,  unlawfully,  wilfully  an<l 
corruptly  did  bribe  the  said  G.  Wainwright,  so  thea 
being  such  person  entitled  to  vote  at  the  said  electbn 
aforesaid,  to  give  his  vote  at  the  said  election  for  him 
the  said  W.  H.  Leathttm  to  be  so  thereat  elected  and 
returned  as  aforesaid,,  in  oooterapt  of  our  said  Lady  the 
Queen  and  her  laws,  to  the  evil  example  of  all  others 
in  the  like  case  offendmg,  against  tile  form  of  the- 
statnte  in  such  case  mode  and  provided,  against  thv 
peace  of  our  said.  Lady  the  Queen,  her  crown  and 
dignity. 

Sixth  count.— And  the  said  Attorney-General  for  our 
said  Lady  the  Queen  further  gives  the  said  court  her» 
to  understand  and  be  informed,  that  heretofore  and 
before  the  said  election  in  the  first  coont  of  this  infer* 
mation  mentioned  was  so  hod  and  hehi  as  therein 
mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  H.  Leatluun,  so  then  being  such  candidate  aB 
therein  mentioned,  unlawfnlly,wilfully  and  corruptly  did 
give  and  cause  ta  be  given,  to  wit,  by  one  WnuWoodhead 
on  his  behalf,  to  Wm.  Cheeseborough,  he  the  said 
W.  Cheeseboroagh  then  being  a  person  entitled  to  vot» 
at  the  said  election  for  the  said  borough  of  Wakefield, 
certain  money,  to  wit,  the  sum  of  3.5(.,  in  order  thereby 
to  induce  the  said  W.  Cheeseborough  to  vote  at  the 
said  election  for  him  the  said  W.  H.  Leatham  to  b» 
thereat  elected  and  "returned  a  burgess  to  serve  in  Par* 
liament  for  the  said  borongh  of  Wakefield  as  aforesaid; 
and  so  the  said  Attorney-General  for  our  said  Lady 
the  Queen  gives  the  said  court  here  to  understand  and 
be  informed,  that  the  said  W.  H.  Leatham,  in  manner 
and  by  the  means  last  aforesud,  unlawfully,  wilfully 
and  corruptly  did  bribe  the  said  W.  Cheeseborough,  so 
then  being  such  person  entitled  to  vote  at  tlie  said 
election  as  aforesaid,  to  give  his  vote  at  the  said  eleo- 
tion  for  him  the  said  W.  H.  Jjcatham  to  be  so  thereat 
elected  and  returned  as  aforesaid,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Seventh  count — ^And  the  said  Attorney-General  for 
our  said  Lady  the  Queen  further  gives  the  said  court 
here  to  undostand  and  be  informed,  that  heretofore- 
and  before  the  said  election  in  the  first  count  of  this 
information  mentioned  was  so  had  and  held  as  afore- 
said, to  wit,  on  the  day  and  year  last  aforesaid,  the 
said  W.  H.  Leatham,  so  then  being  such  candidate  as 
in  the  said  first  count  mentioned,  unlawfully,  wilfully 
and  corruptly   did  give  and  cause  to   be  given  to 
Charles  Claricson,  he  the  said  Charles  Clarion  then 
being  a  person  entitled  to  vote  at  the  said  election, 
certain  money,  to  wit,  the  sum  of  SOL,  in  order  thereby 
to  induce  the  said  C.  Clarkson  to  give  his  vote  at  the 
said;  election  for  him  the  said  W.  H.  Leatham  to  be- 
thereat  elected  and  returned  a  burgess  to  serve  in  Par- 
liament for  the  said  borough  of  WiJcefield  as  aforesaid  f 
and  80  the  Attorney-General  for  our  said  Lady  the 
Queen  gives  the  said  court  here  to  understand  and  be 
informed,  that  the  said  W.  H.  Leatham,  in  manner  and 
by  the  means  aforesaid,  unlawfully,  wilfully  and  cor- 
ruptly did  bribe  the  said  C.  doricaon  so  then  bemg 
such  person  entitled  to  vote  at  the  said  election  as 
aforesaid,  to  give  his  vote  at  the  said  election  for  him- 
the  said  W.  H.  Leatham  to  be  so  thereat  elected  and. 
returned  as  aforesaid,  in  contempt  of  our  said  Lady 
the  Queen  and  her  laws,  to  the  evil  example  of  all 
others  in  like  case  offending,  against  the  form  of  the- 
statute  in  such  ease  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity.    And  therefore  the  said  Attorney-General  of 
our  said  Lady  the  Queen  prays  the  consideration  of  the 
said  oourt  hero  in  tiM  premises,  and  that  due  process- 
of  law  mar  be  awarded  against  him  the  said  W.  H. 
,  Leatham  in  his  behalf  to  make  liim  answer  to  our  said« 
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Ladj  the  Qaem  ioochiDg  and  eonoomuig  the  premiMs 
aforaBaad*  Richabd  Bbtkell. 

Plea,  not  goiltf .    Imie  tlMreon. 
.  The  indicteiant  was  triad  at  York  sanuner  attizw 
I860,  before  Kartin,  B^  and  a  verdict  found  for  the 
Gfown. 

.  Sir  F.  KOtg  {Edward  Jatm^  MOitk  and  Qumn 
with  him)  mored  for  a  new  trial  on  the  ground  of  mia- 
direotimk—Firrt,  uder  the  17  &  18  Vict  c.  103, 
a.  14,  the  proaeontion  should  have  been  oommenoed 
within  one  year  of  the  offence  being  committed.  Here 
the  infonmation  waa  filed  on  the  22nd  Maj  1869,  and 
the  lateet  of  the  offences  charged  was  committed  on 
the  2€th  April  1858.  This  infbination  therefore  was 
not  filed  IB  time.  Secondly,  the  defendant  waa  not 
liable  to  be  convicted  both  upon  the  first  count  and  the 
aereral  other  ooonta.  The  only  act  the  defendant  was 
proved  to  have  done  was,  that  he  gave  2000i!.  to  Wain- 
Wright  for  the  purposes  of  the  Action.  Wainwrigbt 
employed  Gilbert,  who  was  the  agent  who  bribed  the 
aeveral  persona  mentioDed  in  the  second,  third,  fourth, 
fifth  and  sixth  connta  of  the  indictment  There  is  no 
instance  of  a  perwn  haTing  been  convicted  of  two 
offences  created  by  the  same  section  of  a  statute  for  one 
act  only  done  by  him.  There  was  no  evidence  of  any 
spedfic  anthority  to  Wainwright  to  bribe  at  all,  still  less 
to  put  mansy  into  the  hands  of  Gilbert  or  Sharpley  for 
that  purpose.  Thirdly,  there  waa  no  eridence  of  the 
defendant  having  bribed  the  voters  himself,  as  charged  in 
the  second,  third,  fourth,  fifth,  sixth  and  seventh  counts 
of  the  indictment.  Fourthly,  the  giving  of  the  money  to 
Wainwright  was  not  the  giving  of  it  to  Gilbert,  as 
chargedin  the  firat  count.  Fllthly,  inadmissible  evi- 
dence was  received.  Certain  letters  which  passed  between 
Wainwright  and  I^eatham  were  put  in  evidence  oompul- 
sorily  befoie  the  commission  to  inquire  into  corrupt 
practices  at  the  Wakefield  election  under  the  15  &  16 
Viet.  0.  57,  a.  8.  These  letters  are  now  exempted 
from  being  admitted  as  evidence  for  any  purpose  what- 
ever :  (sect.  9.)  Ctrr.  adv.  viift. 

CSocKBUBN,  CJ.— In  this  case  the  Attorney- 
General,  on  the  22nd  May  last,  filed  an  information 
against  the  defendant,  charging  him,  in  the  first  count, 
with  having,  on  the  26th  April  1859,  paid  to  one 
Thomas  Fi&  GUbert  money  with  intent  that  it  should 
be  applied  in  bribery  at  an  election  for  a  member  of 
Parliament  for  Wakefield.  There  were  several  other 
counts,  in  which  the  defendant  was  charged  with  actual 
bribery  i  of  several  persons  who  were  respectively 
named  in  those  counts.  The  defendant  was  found 
guilty  generally.  Sir  F.  Kelly,  on  behalf  of  the 
defendant,  on  Uie  first  day  of  term,  took  several  ob- 
jections to  the  proceedings.  The  first  objection 
was  that  the  prosecution  was  out  of  time,  as  the 
ofience  in  each  count  was  laid,  and  by  the  evi- 
dence was  committed,  if  at  all,  more  than  a  year  before 
the  filing  the  information  and  issuing  the  process  upon 
it.  The  second  gronnd  of  objection,  as  we  understood 
it,  was,  that  as  the  defendant  was  found  guilty  upon 
tho  first  count,  he  ought  not  to  have  been  found  guilty 
upon  the  other  counts,  it  appearing  that  there 
was  but  one  act,  namely,  that  of  paying  money 
by  him  to  an  agent,  so  that  the  actual  bribery  was  by  the 
agent  without  commnnicatbn  with  the  defendant  as  to  the 
individuals  whom  he  was  said  to  have  bribed ;  and  that 
if  the  present  proceedings  were  good,  a  man  might  be 
prosecuted,  convicted  and  punished  more  than  once 
for  what  was,  in  fact,  but  one  act  actually  done  by  him. 
The  third  ground  of  objection  was,  that  the  case  for 
the  prosecution  being  that  the  defendant  had  employed 
subordinate  agents  by  whom  the  biibes  were  given,  the 
defendant  could  not  be  found  guilty  of  having  bribed 
the  voters  himself.  The  fourth  ground  of  objection 
was,  that  the  defendant  was  stated  in  the  first  count  to 
have  pud  money  to  one  Gilbert,  whereas  the  evidence 
was  that  he  had  paid  it  to  one  Wainwright,  who  had 


afterwards  paid  it  to  Gilbert  but  without  any  direction 
or  interference  by  the  defendant  The  fifth  ground  of 
objection  was,  that  a  document  produced  compulsorilv 
upon  the  inquiry  of  the  commissioners  under  the  15  & 
16  Vict  c  57,  was  received  in  evidence  against  the  de~ 
fendant  at  the  trial  With  respect  to  the  first  of 
these  objections,  if  it  be  one,  it  appears  upon  the  record 
and  may  be  taken  advantage  of  in  arrest  of  judgment  or 
writ  of  error,  and  it  is  therefore  unnecessary  for  the  court 
to  interfere  on  motion.  But  we  are  strongly  disposed 
to  think  that  the  objection  is  untenable,  and  that  the 
limitation  applies  only  to  proceedings  for  penalties  or  for- 
feitures given  by  the  statute.  The  words  are, "  No  person 
shaU  be  liable  to  any  penalty  or  forfeiture  hereby  enacted 
or  imposed  unless  some  proeecution,  action,  or  suit  for  the 
offence  committed  shall  be  commenced  against  such  person 
within  the  space  of  one  year  next  after  such  offence 
against  this  Act  shall  be  committed,  and  unless  such 
person  shall  be  somrooned  or  otherwiie  served  with  a 
writ  or  process  within  the  same  space  of  time."  The 
present  ia  not  a  proceeding  for  a  penalty  or  forfeiture, 
but  it  is  an  information  for  a  misdemeanor,  and  is,  it 
seems  to  us,  not  within  the  terms  of  the  14th  section 
of  the  17  &  18  Vict  c  102.  This  view  becomes 
strongly  confirmed  when  it  is  borne  in  mind  that  the 
Act  we  are  considering  refers  specifically  to  process  ap- 
plicable only  to  civil  proceedings,  and  not  to  an  in« 
dictment  for  misdemeanor.  With  respect  to  the  second 
objeetioB  it  appears  to  ua  that  it  is  now  too  late  to 
make  it,  and  that,  if  available  at  all,  it  would  only  be 
by  application  at  the  trial  that  the  prosecutor  should  bo 
compelled  to  dect  upon  which  of  the  charges  laid  in 
the  information  he  would  proceed.  Upon  the  face  of 
the  information  each  count  contains  a  charge  of  a 
separate  offence,  and,  in  point  of  law,  there  is  no 
objection  to  any  number  of  misdemeanors,  nor  even  of 
felonies,  being  chaiged  in  separate  counts  in  ono  indict- 
ment, provided  the  judgment  be  the  same  for  each. 
There  is  no  doubt  that  a  man  by  one  and  the  same  act 
may  commit  two  or  more  several  and  dbtinct  ofienoes.  A 
man  wrongfully  intending  to  kill  A.  fires  a  gun  at  him,  but 
misses  him,  and  tolls,  without  intending  it,  B.  and  G. 
There  is  but  one  act,  but  he  would  be  liable  to  be  in- 
dicted three  times :  for  the  homicide  of  £.,  for  that  of 
G.,  and  for  shooting  at  A  with  intent  to  kill  him.  By 
the  17  &  18  Vict  c.  102,  s.  2,  art  5,  paymg  money 
to  any  person  with  intent  that  such  person  should  use 
it  to  bibe  electors,  is  declared  to  be  equivalent  to 
bribery,  and,  as  such,  a  misdemeanor,  though  no 
person  was  actually  bribed ;  and  by  article  first  the 
giving  money  to  an  elector  to  induce  him  to  vote  is 
declared  to  be  bril)ery,  and  as  such  a  misdemeanor. 
But  the  offences  are  not  the  same,  though  it  may  be 
said  that  they  arise  from  one  and  the  same  act  If, 
however,  they  were  in  law  the  same,  a  conviction  or 
acquittal  upon  a  cliarge  founded  upon  the  fifth  article 
might,  with  proper  averments,  be  pleaded  to  another 
indictment  founded  upon  the  first;  and  if,  as  in  the 
present  case,  both  charges  were  included  in  one  in- 
dictment, the  court  before  whom  the  case  was  tried 
might,  in  its  discretion,  put  the  prosecutor  to  his 
election  upon  the  applicatiim  of  the  defendant ;  but,  as 
no  such  application  was  made  in  the  present  case,  we 
do  not  see  upon  what  ground  we  can  interfere.  With 
respect  to  the  third  objection,  we  are  of  opinion  that  if  a 
man  employs  an  agent  to  corrupt  voters,  and  that  agent 
in  carrying  such  general  instructions  into  effect  employs 
subordinate  agents  within  the  scope  of  the  authority 
received  from  the  prindpal,  such  principal,  with  re« 
ference  to  the  express  terms  of  this  statute,  as  well  as 
upon  general  principles  of  law,  will  be  gtiilty  of  a  mia« 
demeanor  as  a  principal  in  the  transaction.  TIm 
fourth  ground  of  objection  appears  to  be  a  serious  one^ 
and  upon  that  we  think  there  should  be  a  rule.  ^  With 
respect  to  the  filth  objection,  we  are  strongly  disposed 
to  think  that  the  proviso  to  the  8th  section  of  th«i 
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15  &  16  Vict-c.  57,  only  applies  to  ^*  statements*' 
properly  so  called,  made  by  any  person  in  answer  to 
questions  pat  to  him,  and  not  to  doooments  prodnced 
hy  sach  persons.  As,  however,  this  is  a  point  not  free 
from  doubt,  and  of  general  importanoe,  we  think  there 
should  be  a  rule  as  to  that  We  think,  therefore,  that 
there  should  be  a  role  upon  the  fourth  and  fifth  ob- 
jections, and  DQiM  upon  the  first,  second  and  third. 


CBOWN   CASES 

Beported  hj  Jomr  THOXi'soir,  Esq. 


Barri«ter-at-Law. 


SaUtrda^^  Nov.  10. 
(Before  Eblb,  G  J.,  Gromfton,  J.,  BR.\>nyELL  and 
GHAmiEiii^  BB.  and  Hill,  J.) 
Beg.  v.  James  Grawsixatv. 
LoUerie$ — Etfidenee  of  keepirtff — Indidment —  Verdiet 
aayjmpanM  with  a  recommendation— 'Iffnonmee  qf 
law. 
By  the  10  <l^n  Will  3,  c.  17,  e.  1,   lotteries  are  de- 
dared  common  arndpubhc  mtieanoes.    SecL  2,  which 
came  into  operation  on  a  eubeeqiieni  day,  rendered 
pereone  hetping  hUerieiUable  to  apenalfy  to  he  sued 
for  hy  infarmai^ion  or  action.     The  42  Geo.  3,  c. 
1 19,  contiadned  tkmlar  onaetmenti : 
Heldy  that  the  heqnng  a  lottery  was  an  indietabie  of" 

fence. 
The  defendant  kept  an  eatinff-houH,  and  add  iideetefor 
what  wa$  called  ^  The  Great  Eastern  Money  Chub,'' 
m  reepeet  of  whidi  prizee  were  drawn,  and  the 
holders  of  the  Hdcets  whose  numbers  were  drawn  for 
prizes  received  the  same ;  and  the  dejenehnt  delivered 
out  the  prizes  to  such  ticket-holders : 
Held,  that  this  evidence  was  suffident  to  support  a  con- 
viction ayainst  the  dejkndant  ofleepiny  a  lottery,  but 
not  sufficient  to  support  a  ehalrge  of  keeping  a  house 
for  bettiny  t^pon  horse-radny,  under  the  16  if  17 
Vict.c  119. 
The  jury  returned  a  verdiet  of  guilty,  but  recommended 
the  prisoner  to  mercy,  on  thegnnmd  that  perhe^s  he 
did  not  know  that  hewas  acting  contrary  to  law: 
Held,  that  the  conviction  was  not  invalidated  by  the 
addiUon  to  the  verdict. 

Gase  reserved  for  the  opinion  of  this  court  by  the 
chairman  at  the  general  quarter  sessions  of  the  peace 
for  the  county  of  Lancaster,  holden  by  adjournment  at 
Salford,  in  the  said  county,  on  the  27th,  28th  and  29th 
days  of  Aug.  1860. 

James  Grawshaw  was  tried  on  the  following  in- 
dictment:— 

Gounty  of  Lancaster,  to  wit. — The  jurors  for  our 
Lady  the  Queen,  upon  their  oath  present,  that  J. 
Grawshaw,  on  the  28th  July  1860,  and  on  divers 
other  days  and  times  between  that  day  and  the  taking 
of  this  inquisition,  at  the  borough  of  Aahton-under- 
Lyne,  in  the  county  of  Lancaster,  unlawfully  did  set 
up,  keep  and  maintam  a  certain  lottery,  to  wit,  a  little- 
go,  to  the  great  damage  and  common  nuisance  of  all 
the  liege  subjects  of  our  said  Lady  the  Queen  there 
inhabiting  and  reading,  and  to  the  evil  example  of  all 
others  in  the  like  case  ofiending,  and  against  the  fonu 
of  the  statutes  in  such  case  nuide  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Second  count — And  the  jurors  aforesaid,  upon  their 
oath  aforesaid  do  further  present,  that  the  said  J. 
GriiWBhaw  on  the  said  28th  July  1860,  and  on  divers 
other  days  and  times  between  that  day  and  the  taking 
of  this  inquisition,  at  the  borough  of  Ashton  under- 
Lyne  aforesaid,  unlawfully  did  set  up,  conduct  and 
maintain  a  certain  lottery  not  authorised  by  Parlia- 
ment, in  which  sud  lottery  prizes  were  awarded  to  the 
subscribers  thereto,  for  whom  certain  numbers  were 
drawn,  to  tiie  great  damage  and  common  nui.sance  of 
all  the  liege  subjects  of  our  Lady  the  Queen  there  in- 1 


habiting  and  being,  and  to  the  evil  example  of  all' 
others  in  like  case  offending,  and  i^punst  the  form  of 
the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  erown 
and  dignity. 

Third  count. ~- And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J. 
Grawhaw,  on  the  said  28th  July  I86O1,  and  on  divenr 
other  days  and  times  between  that  dty  and  the  taking* 
of  this  inquisition,  at  the  borough  of  Aahton^under* 
Lyne  aforesaid,  did  unlawfully  open,  keep  and  use  a 
certain  room  in  a  certain  house,  to  wit,  ahouie  in  Old- 
street,  in  the  said  borough,  which  said  room  and  house- 
were  then  occupied  by  him  the  said  J.  Grawshaw  for 
the  purpose  of  money  being  received  by  the  said  J. 
Grawshaw,  then  being  the  occupier  of  such  room  a» 
aforesaid,  as  the  consideration  for  securing  the  paying 
by  some  other  persons,  to  wit,  the  Great  Eastern  Money 
Glub,  of  money  on  the  event  of  a  certain  hone-race^ 
to  the  great  damage  and  common  nuisance  of  all  the* 
liege  subjects  of  our  Lady  the  Queen  there  inhabit- 
ing, being,  residing,  and  passing,  to  the  evil  example- 
of  all  others  in  like  case  offending,  against  the  form  of 
tlie  statute  in  such  case  made  and  provided,  and  agunst 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fourth  count. — ^And  the  juiors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  J. 
Grawshaw,  on  the  said  28th  July  1860,  did  unlawfully 
open,  keep  and  use  a  certain  room  in  a  certain  house,  to 
wit,  a  house  in  Old-street,  in  the  said  borough,  which 
said  room  and  house  were  then  occupied  by  him  tbo- 
said  J.  Grawshaw  for  the  purpose  of  money  being 
received  by  the  said  J.  Grawshaw,  then  being  the 
occupier  of  sudi  room  as  aforesaid,  as  the  consideration 
for  an  undertaking  by  him  the  said  J.  Grawshaw  to  pay 
money  on  the  contingency  of  horse-races,  to  the  great 
damage  and  conmion  nuisance  of  all  the  liege  subjects 
of  our  Lady  the  Queen  there  inhabiting,  being,  re- 
siding and  passing,  to  the  evil  example  Of  all  others 
in  like  case  offen£ng,  against  the  form  of  the  statute  iu' 
such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 

Fifth  count — ^And  the  jurors  aforesMd,upon  their  oath 
aforesaid,do  further  present,  that  the  said  J.  Grawshaw,  on 
the  said  28th  July  1860,  and  on  divers  other  days  and 
times  between  that  day  and  the  taking  of  this  inquisi- 
tion, did  unlawfully  set  up,  keep,  maintain  and  conduct 
a  lottery  not  authorised  by  Parliament,  to  the  com- 
mon nuisance  of  all  the  liege  subjects  of  our  Lady  the- 
Queen,  and  to  the  evil  example  of  all  others  in  like  case- 
offending,  oontraty  to  the  form  of  the  statute  in  that 
case  made  and  provided,  and  against  the  peace  of  our 
said  Lady  the  Queenj  her  crown  and  dignity. 

The  fint  witness  who  was  called  was  John  Preston. 
His  evidence  was  as  follows : — I  am  a  police  consta- 
ble of  the  parish  of  Asbton-under-L3me.  1  know  the 
defendant ;  he  lives  in  Old-street,  Ashton-under-Lyne, 
and  keeps  an  eating-house  there.  On  the  28th  July 
last  I  saw  in  his  window  a  placard— a  large  one. 
After  seeing  it  I  went  into  the  house;  his 
wife  was  &ere,  and  the  defendant  was  in  the 
shop-place  also.  I  said  **I  want  a  horse-ticket** 
I  was  not  in  uniform.  His  wife  gave  me  one- 
out  of  a  dnwer.  I  paid  sixpence  for  it  I  asked  her 
"  When  and  where  do  they  draw  ?  "  She  said, ''  It  wUl 
be  drawn  on  Monday  night,  where  I  do  not  know  ;  it 
is  not  drawn  regularly  at  the  same  place."  I  then 
came  away.  Defendant  was  present  at  the  time.  Oa 
Monday  the  30th  July  I  went  a^ain ;  defendant  and  bis 
wife  were  in.  I  bought  another  horse-ticket  The  defen- 
dant's wife  served  me  from  the  same  drawer.  I  paid 
sixpence  for  it  I  asked  when  and  where  it  would  be 
drawn.  Defendant's  wife  said,  " To-night;  but  I  do  not 
know  where."  I  purohased  the  same  day  a  list.  This 
is  it  (the  list  is  annexed,  marked  B).  I  paid  a  half- 
penny for  it.    I  examined  it  to  look  whether  my  ticket 
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purchased  on  the  first  occasion  was  a  prize.  In  con- 
seqaence  of  what  I  saw  there,  I  went  the  next  morning, 
Tuesdaj  the  Slst,  to  the  defendant's  house,  and  took 
with  me  the  first  ticket  I  had  bonght.  I  gave  it  to  the 
defendant,  and  said  there  is  a  prize  for  this,  and  gave 
it  to  him.  He  went  into  the  kitchen,  as  if  to  look 
whether  it  was  so,  and  rctnrned  and  gave  me  4s.  lOd, 
I  asked  him  why  he  did  not  give  me  the  5s.  He  only 
laughed.  My  other  ticket  was  not  a  prize.  I  afterwards 
gave  it  to  chief  constable  Dalgleish.  This  is  it  (this 
ticked  is  annexed,  marked  A).  Both  the  tickets  were 
for  the  same  drawing. 

Cross-examined. —  I  went  to  defendant's  by  direc- 
tion of  my  superintendent.  I  went  alone.  I  can't  say 
whether  defendant  knew  mc.  I  had  then  been  a  police 
constable  at  Ashton-under-Lyne  but  a  few  weeks.  The 
first  time  I  went  was  at  half-past  four  p.m.  on  the 
Saturday.  I  saw  no  one  there  tlio  first  time  but  defen- 
dant  and  his  wife. 

The  next  witness  called  was  William  Chadwick, 
whose  evidence  was  as  follows: — I  am  an  inspector  of 
police  at  Ashton-under-Lyme.  On  Timrsday  the  2nd 
Aug.  last  I  apprehended  the  prisoner  under  a  warrant. 
I  went  to  his  place  and  found  there  four  placards  stuck 
up  in  the  window  (the  four  placards  arc  annexed  and 
marked  respectively  with  the  letters  C,  D,  E,  F).  I 
asked  defendant  to  hand  me  what  tickets  he  had,  and 
his  wife  handed  me  from  a  drawer  in  the  counter  these 
tickets  now  produced.  (The  tickets  taken  from  the 
drawer  and  now  produced  in  court  purported  to  be  tickets 
in  two  difiercnt  money  dubs,  White  South  Union 
Weekly  Money  Club,  and  the  Great  Eastern  Money 
Club.  These  tickets  were  not  each  on  separate  pieces 
of  paper,  but  a  number  printed  in  succession  on  the 
same  slip  of  paper,  but  so  as  to  be  easily  separated  one 
from  the  other.  There  were  seventy-six  in  all  produced, 
fifty-six  in  the  first  above-mentioned,  and  twenty  in 
the  last  above-mentioned  club.  A  few  tickets  of  each  are 
annexed,  marked  respectively  with  tlie  letters  H  and  I.) 

This,  with  some  formal  evidence,  closed  the  case  for 
the  prosecution. 

The  counsel  for  Uie  defendant  contended  that  the  first, 
second  and  fifth  counts  of  the  indictment  were  bad  in 
substance ;  that  an  indictment  did  not  lie,  either  under 
the  statute  10  &  11  Will.  3,  c  17,  or  under  the  statute 
42  Geo.  3,  c.  119;  that  in  the  case  of  both  these 
statutes  an  offender  could  not  be  proceeded  against 
under  the  1st  section  taken  by  itself,  hut  must  be  pro- 
ceeded against,  if  at  all,  under  the  2nd  and  3rd  sections. 

They  also  contended  that  the  tliird  and  fourth  counts 
of  the  indictment  were  bad  in  substance;  that  the 
statute  16  &  17  Vict.  c.  119,  did  not  apply  at  all  to  the 
case ;  that  there  was  no  proof  ot  the  defendant's  house 
being  a  betting-house  witliin  the  meaning  of  that 
statute;  that  there  was  no  proof  of  the  event  or 
contingency  here  being  such  a  one  as  is  provided  for 
in  that  statute. 

The  Court  oveiTuled  these  objections. 

The  counsel  for  the  defence  then  submitted  that 
there  was  no  evidence  for  the  jury  in  support  of  the 
first,  second  and  fifth  counts. 

The  Court  decided  that  there  was. 

The  counsel  for  the  defendant  then  addressed  the 
jury,  who  found  the  defendant  guilty  on  each  count  of 
the  indictment,  but  recommended  him  to  mercy,  on  the 
ground  '*  that  perhaps  he  did  not  know  he  was  acting 
contrary  to  law." 

The  counsel  for  the  defendant  submitted  that  this 
was  a  verdict  for  the  defendant. 

The  Court  ruled  otherwise,  but  allowed  the  defeu< 
dant  to  go  out  on  bail  until  tlie  next  Hilary  .sessions, 
and  now  submit  the  case  for  the  opinion  of  this  court, 
as  to  whether  the  objections  taken  by  the  counsel  for  the 
defendant,  or  any  and  which  of  them,  are  well-founded 
and  ought  to  prevail.  E.  0\'ens, 

Obairman  of  the  above  Court  of  Quarter  Sessions. 
[Hag.  Ca3.] 


.    Copy  of  Exhibit  A, 

A.     The  Great  Eastern  Money  Club. 

Four  t^iousand  prints  at  sixpence  each. 

The  23rd  ballot  will  take  place  on  Monday, 

July  30th,  1860. 

Copy  of  Exhibit  B. 

No.  1787.    B.     A.shton-under-Lyne.  7. 

Great  Eastern  Money  Club. 

4000  shares  issued. 

The  23rd  ballot  published  on  Monday  the  30th  July, 

1860. 

First  prize,  33,  10/. ;  second,  2267,  52. ;  third, 

1830,  2/.  109. 

Then  followed  a  series  of  numbers  for  prizes  of  t0#. 

and  5j.  each. 

Copy  of  Exhibit  C. 

The  Great  Eastern  Weekly  Ballot 

4000  shares  or  more. 

The  meetings  take  place  every  Monday  evening. 

Shares : — First  prize,  10/. ;  second  ditto,  5/. ;  third 

ditto,  2/.  lOf. 

The  remainder  divided  into  shares  of  IQs,  each. 

Shares  6d,  each. — May  bo  had  here. 

Copy  of  Exhibit  D, 
White's  Race  Club  for  the  Radcliffe  Cup. 

3000  shares  at  1«.  each. 

To  be  drawn  on  Saturday,  Aug.  11,  1860. 

First  prize,  10/. ;  second  ditto,  5/. ;  third  ditto,  2/. 

Starters  and  non-starters,  1/.  each. 

Remainder  in  10«.  prizes. 

Tickets  \s,  each. — Sold  here. 

Copy  of  Exhibit  E, 

Wlute's  South  Union  Weekly  Money  Club. 

2000  subscribers  at  6</.  each. 

First  prize,  10/. ;  seoond  ditto,  5/. ;  third  ditto,  2/. 

5  at  one  pound  each ;  21  at  ten  shillmgs  each ; 

60  at  five  shillings  each. 

Distributed  every  Tuesday  evening  at  Eight  o'clock. 

Tickets  6<i  each. — Sold  here. 

Copy  of  Exhibit  F, 

North-Westem  Weekly  Money  Club. 

Published  every  Wednesday  evening  at  Seven  o'clock. 

Tickets  6(2.  each. — May  be  had  here. 

Copy  of  one  of  the  Exhibits  J7. 

1908.    White's  South  Union  Money  aab. 

[No.  48.] 

2000  subscribers  at  6d,  each. 

First  prize,  10/. ;  second  ditto,  5/. ;  third  ditto,  2/. 

Five  at  one  pound  each ;  sixty  at  five  shillings  each. 

To  be  drawn  Aug.  7th,  1860,  at  8  p.m. 

Copy  of  one  of  the  Exhibits  /. 

No.  481.    The  Great  Eastern  Money  Club.  I 

Four  thousand  prints  at  id,  each. 
The  24th  ballot  will  take  place  on  Monday, 
Aug.  6th,  1860. 

Dr.  Wheeler  (Kaye  with  him)  for  the  prisoner. — 
This  is  not  an  indictable  offence  under  either  of  the 
statutes,  10  &  11  W^ill.  3,  c  17,  s.  1,  or  the  42  Geo.  3, 
c.  119.  If  an  offence  has  been  committed  against 
those  statutes  the  remedy  is  by  proceedings  ac- 
cording to  the  statutes.  Though  the  1st  section 
of  10  &  11  Will.  3  contains  a  prohibition,  and,  under 
ordinary  circumstances  an  indictment  would  lie  for  an 
infringement  of  it,  yet  in  the  second  section  the  remedy 
is  provided,  and  that  is  the  proper  course  of  proceeding. 
The  2nd  section  enacts,  that  from  and  after  the  29th 
Dec.  1699  these  offences  shall  be  punishable  by  a 
penalty,  to  be  recovered  by  information,  bill,  plaint,  or 
action  at  law.  The  1st  section  came  into  operation 
at  an  earlier  date  than  the  second  one,  and  therefore,  if 
the  1st  section  gave  a  separate  and  independent 
remedy,  the  result  would  be  that,  under  the  1st  sec- 
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tion,  an  offender  was  liable  to  an  indictment  and  a 
severer  penaltj  than  he  would  be  under  sect  2.  It  is 
submitted  that  these  are  not  cumnlatiye  proTunons, 
and  that  the  statute  which  creates  the  offence  also 
prorides  the  remedy.  Moreover,  there  wonld  have  been 
no  object  in  the  2nd  section,  if  a  remedy  by  indict- 
ment had  been  provided  by  the  1st.  The  reason  for 
postponing  the  operation  of  sect.  2  was  probably  that 
the  1st  section  created  the  prohibition,  and  it  was 
desirable  to  grant  time  by  way  of  warning  the  public 
before  making  the  penalty  attach. 

Erlb,  G.J. — Is  not  sect.  2  a  power  to  common 
informers  to  sue  for  penalties  ? 

Crompton,  J. — How  does  this  point  arise  ?  Is  this 
a  proceeding  in  arrest  of  judgment  ? 

Wheeler, — The  objection  was  taken  in  the  ordinary 
way  at  the  close  of  the  case  for  the  prosecution. 

Erle,  O.J. — ^We  will  treat  this  case  as  a  motion  in 
arrest  of  judgment. 

Wkeeier, — The  object  tiien  was  to  give  warning  that 
a  lottery  was  a  common  and  public  nuisance.  Before 
thopassmg  of  the  statute  of  10  &  11  Will.  8,  lotteries 
were  common  all  over  England.  The  same  argument 
applies  to  the  counts  framed  upon  the  42  Geo.  3,  c.  1 19, 
the  Ist  section  of  which  enacts  that  from  and  after 
the  passing  of  that  Act,  lotteries  and  little-goes  shall 
be  deemed  a  public  nuisance,  and  in  the  same  manner 
as  ths  statute  of  Will.  3,  the  2nd  section  enacts  that 
from  the  1st  July  1802  persons  keeping  lottery  offices 
shall  be  liable  to  a  penalty,  and  be  deemed  rogues  and 
vagabonds. 

CBoaorrox,  J. — Blackstone  ranks  lotteries  among 
common  nuisances,  though  he  does  not  say  so  in  so 
many  words. 

Wheeler, — ^The  1st  section  speaks  of  the  thing  as  a 
nuisance,  and  the  2nd  deals  with  the  persons  practis- 
ing it  The  cases  of  Hex  v.  Gregory,  5  B.  &  Ad.  555, 
and  Mex  v.  Harris,  4  T.  B.  205,  and  Dwarris  on 
Statutes  were  then  cited  as  to  the  construction  of 
sections  like  these.  Secondly,  supposing  this  to  have 
been  an  indictable  offiince,  there  was  no  evidence  for 
the  jury  on  which  they  were  justified  in  finding  the 
defendant  guilty.  There  ought  to  bo  evidence  of  a 
lottery  or  a  determination  by  lot  brought  home  to  the 
defendant  There  was  no  evidence  that  the  place  was 
a  place,  or  the  game  a  game,  within  the  mischief  of  the 
Act,  or  to  connect  the  defendant  with  the  distribution 
of  prizes.  An  agency  should  have  been  proved  against 
the  defendant.  The  distribution  of  prizes  may  have 
been  in  some  other  manner  than  by  lot.  The  thurd  and 
fourth  counts  are  not  made  out.  There  was  no  proof  that 
this  was  a  betting-house  within  the  Act  16  &  17  Vict 
c  119.  There  must  be  evidence  of  a  lottery  to  make 
an  offence ;  but  what  evidence  is  there  of  the  defendants 
setting  up,  keeping  and  maintaining  a  lottery  ?  The 
case  of  Ryder  v.  Wood,  29  L.  J.  1,  M.  C,  was  then 
dted. 

No  counsel  appeared  to  argue  on  behalf  of  the  pro- 
secution. 

Eble,  C.J. — ^We  have  conmdercd  this  case,  and  are 
of  opinion  that  the  evidence  bearing  on  the  counts 
relating  to  horse-radng  was  not  sufiicient  to  sup- 
port those  counts.  With  respect  to  the  counts  on  the 
Lottery  Acts,  we  are  of  opinion  that  there  was  evidence 
for  the  jury  which  justified  them  in  coming  to  the  con- 
clusion they  did.  This  was  virtually  the  purchase  of  a 
ticket  in  a  lottery,  in  the  expectation  of  drawing  a 
prize.  The  defendant  was  concerned  both  in  selling 
the  ticket  and  delivering  out  the  prizes  to  the  purchaser, 
and  the  jury  were  well  justified  in  inferring  that  he 
was  intamately  connected  with  the  lottery.  The  objec- 
tion that  there  was  no  evidence  to  support  those 
counts  therefore  fails.  We  have  looked  at  the  verdict 
of  the  jury  recommending  the  defendant  to  mercy,  as 
perhaps  he  was  not  acquainted  with  the  law,  and  we 
ure,  nevertheless,  of  opinion  that  the  conviction  is  Talid. 


Ignorance  of  the  statute  is  no  excuse  for  the  violation 
<tf  its  provisions.  That  ground  does  not  annul  the  ver- 
dict The  great  point  in  Mr.  Wheeler*8  argument  is 
really  one  in  arrest  of  judgment  The  defendant  was 
indicted  for  a  misdemeanor  supposed  to  have  been 
created  by  the  10  &  11  Will.  3,  which  in  the  Ist 
section  declares  that  the  keeping  of  a  lottery  shall  be 
a  common  and  public  nuisance,  and  in  the  2nd  section 
prohibits  all  persons  from  keeping  lotteries,  under  a 
penalty  of  500/.,  at  the  suit  of  a  common  informer,  or 
if  not  so  prosecuted,  makes  them  liable  as  vagrants  or 
rogues ;  and  the  second  part  of  the  Act  came  into  opera- 
tion at  a  different  time  to  the  first.  It  was  contended  that 
that  was  a  declaration  that  it  was  not  intended  that 
the  first  enactment  should  bo  the  subject  of  an  indict- 
ment, and  that  the  proper  remedy  was  under  the 
2nd  section,  and  therefore  that  this  indictment  could 
not  be  sustiuned.  We  have  attended  to  that  argument, 
but  we  find  a  prhiciple  to  have  prevailed  for  a  long 
time,  that  where  the  Legislature  declares  a  thing  to  be 
a  common  and  public  nuisance,  the  person  who  does  the 
act  renders  himself  liable  to  an  indictment  I  take  the 
case  of  jRex  v.  Gregory  to  be  an  application  of  that 
principle  by  a  court  of  very  great  authority.  That 
principle  is  an  answer  to  the  objection.  We  therefore 
hold  that  those  counts  which  are  iramed  on  the 
Lottery  Acts  are  not  bad  in  point  of  law.  The  result 
will  be,  that  the  conviction  will  bo  affirmed  on  these 
counts. 
The  rest  of  the  Court  concurring, 

ConoictUm  affirmed. 


00T7B.T  OF  aUEEN'S  BENCH. 

Reported  by  Johk  Thompson,  T.  W.  Saukdsbs,  and  G.J.  B. 
Hestslst,  Esqn.,  BarrUters^t-Law. 

Saturday,  Nov,  24. 

COBBETT  V  WhEBLEB  AKD  ANOTHEB. 

lament — Turnpike — Mortgage  of  toBs — Cottt   of 

notuuii — LwbiHty  to. 
Plaintijf,  as  personal  r^preserUaUve  of  a  deceased 
mortgagee  of  turnpike  tolls,  sued  the  lessees  of  ike 
ioUs  as  tenants  in  possession  of  the  toll-house,  to 
recover  possession  of  them,    A  trustee  was  let  into 
defend  as  landlord,  and  at  the  tried  the  plaintiff  was 
nonsuited.    Defendants  <i/lerwards  signed  judgment 
and  arrested  the  plaintiff  for  the  costs  of  the 
nonsuit: 
Held,  that  the  plaintiff  was  liable  for  such  costs  under 
the  Stat,  of  4  Jae,  1,  c.  3. 

Ejectment  by  the  plaintiff  as  the  personal  represen- 
tative of  a  mortgagee  of  the  tolls  of  a  turnpike-road,  in 
the  county  of  Hants,  to  recover  the  toll-gates.  The 
action  was  brought  against  the  defendants  as  the 
tenants  in  possession,  being  the  lessees  of  the  tolls. 
Subsequently  one  of  the  turnpike  trustees  named  Jen- 
kins was  admitted  to  defend  as  landlord,  under  the 
C.  L.  P.  A.,  15  &  16  Vict  c  76,  s.  172. 

The  action  was  tried  at  the  spring  assizes  1856,  for 
the  county  of  Hampshire,  before  Growder,  J.,  when  the 
plaintiff,  failing  to  give  sufficient  evidence  of  tlie 
existence  of  tlie  mortgage,  was  nonsuited. 

Subsequently  the  defendants  signed  judgment,  and 
took  the  plaintiff  in  execution  for  the  costs  of  the  non- 
suit. 

On  a  former  day  in  this  term  the  plaintiff  obtained  a 
rule  nisi  to  set  aside  the  judgment,  so  far  as  related  to 
costs,  on  the  ground  that  the  statute  of  4  Jac.  1 ,  c  3, 
giving  defendants  costs  in  cases  of  nonsuit,  did  not 
apply  to  the  case  of  the  defendants,  who  are  sued  under 
the  General  Turnpike  Act  in  respect  of  m.atters  relating 
to  the  tirnst 

Lush  and  Thring  showed  cause. — On  the  part  of  the 
plaintiff  it  is  said  that  no  costs  are  payable  in  case  of  a 
plaintiff  suing  turnpike  trustees.  [Hill,  J. — It  was 
said  that  the  defendants,  as  trustees,  were  not  liable  to 
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OQsts,  and  that  therefore  the  plaintiff  was  not]  The 
case  of  Wormwett  ▼.  HaiUUme,  6  Bing.  658,  which  was 
cited  for  that  proposition,  was  a  case  where  the  trostees 
of  a  turnpike-road  were  sued  in  the  name  of  the  defen- 
dant their  deris:,  according  to  the  3  Geo.  4,  c.  126, 8.74, 
which  enacts  that  the  trustees  may  sue  and  be  saed  in 
the  name  of  their  clerk,  and  it  was  held  that  the  pro- 
perty of  the  clerk  was  not  liable  to  be  taken  in 
execution  to  satisfy  the  judgment.  That  was  so 
held  upon  a  proviso  in  sect.  74  in  these  words: — 
**  Prorided  always,  that  every  trustee,  commissioner, 
clerk  or  clerks,  shall  be  reimbursed  and  paid  out  of 
moneys  belon^g  to  the  turnpike-road  for  which  he  or 
they  shall  act,  all  such  charges,  costs  and  expenses  as 
he  or  they  shall  be  put  unt^)  or  become  chargeable  with, 
or  liable  to  by  reason  of  his  or  their  being  so  made 
plaintiff  or  plaintiffs,  defendant  or  defendants."  The 
present  case  is  distinguishable.  This  action  is  brought 
against  the  lessees  of  the  tolls,  and  necessarily  so, 
because  they  are  the  tenants  in  possession ;  and  if  the 
trustee  had  not  come  in .  to  defend,  there  could  be  no 
doubt  but  that  the  defendants  would  be  entitled  to  then: 
costs.  Then  why  are  they  to  be  deprived  of  them, 
because  it  happens  that  another  person  is  let  in  to 
defend?  But  sects.  186  and  187  of  the  C.  L.  P.  A. 
1852,  seem  to  provide  for  the  defendant*s  costs  in 
ejectment  in  such  a  case  as  this.  This  case,  however, 
is  oertamly  not  withm  that  of  WonmoeUy.  HaUttont, 
Then,  as  to  the  statute  of  4  Jac.  1,  c.  3,  it  is  submitted 
that  this  case  falls  within  it,  and  that  the  defendants 
are  entitled  to  their  costs  of  nonsuit  m  pursuance  of  iu 
The  provision  in  the  statuteof  Jac  1  is,  that  if  any  person 
shall  commence  or  sue  in  any  court  of  record,  or  in  any 
other  court,  any  action,  bill,  or  plaint  of  trespass,  or 
^eetiione  firmtz^  or  any  other  action  whatsoever, 
wherein  the  plaintiff  or  defendant  might  have  costs  (in 
case  judgment  should  be  given  for  him),  and  the  plain- 
tiff is  nonsuited,  or  the  defendant  has  a  verdict,  the 
defendant  is  to  be  entitled  to  his  costs.  This  statute 
only  defines  the  class  of  actions  in  which  defendants 
shall  be  entitled  to  their  costs,  and  does  not  limit  that 
right  in  the  way  contended  for  by  the  plaintiff. 

The  plaintiff  in  person  supported  the  rule. 

GocKBUBN,  C.J. — I  am  of  opinion  this  rule  ought 
to  be  discharged.  Several  questions  arise :  fint, 
whether  the  case  is  within  the  statute  4  Jac  1,  c  3, 
which  gives  costs  to  a  defendant  on  the  nonsuit  of 
the  plaintiff?  Whether  the  words  "any  other  action 
wherein  the  plaintiff  or  the  demandant  might  have  lus 
costs  in  case  judgment  should  be  given  for  him"'apply 
only  to  the  class  of  actions  immediately  before  referred 
to,  or  only  serve  to  define  another  class  of  actions  to 
which  the  statute  of  Henry  the  Eighth  is  extended.  It 
is  a  grave  question  whether  Mr.  Lush's  construction  of 
the  statute  is  not  the  right  one;  but  1  will  assume  that 
Mr.  Cobbett's  aigument  is  right.  Then  arises  the 
question  upon  sect.  74  of  the  General  Turnpike  Act. 
Does  that  give  immunity^for  costs  to  the  defendants  ? 
Mr.  Cobbed  relies  on  the  case  of  Wormwelly,  HaUatone, 
If  it  were  necessary  to  decide  this  case  on  the  words  of 
the  proviso  at  the  end  of  sect.  74, 1  should  consider  it 
incumbent  to  reoonuder  the  case  of  WomnoeU  v.  Mail- 
sione.  I  own  it  appears  to  me  that  the  effect  of  the 
proviso  is  not  to  divest  the  adverse  party  of  his  right  to 
look  to  the  other  party,  whoever  he  may  be,  for  his  costs, 
but  merely  to  g^ve  that  party,  when  the  costs  have  been 
paid,  an  indefeaable  ri^t  to  compensation  for  them  out 
of  the  funds  of  the  turnpike  trust.  I  will  assume, 
however,  that  the  effect  of  the  proviso  is  to  com- 
pel the  plaintiff  suing  a  person  who  defends  on  behalf 
of  the  trustees  to  resort  to  the  trust-funds  to  recover 
his  costs.  Still,  to  bring  the  case  within  the  statute  of 
James,  the  condition  is,  that  the  action  must  be  one 
wherein  the  plaintiff  or  demandant  might  have  costs 
in  case  judgment  is  given  for  him.  That  brin^  us  to 
the  qiiMtioD,  whether  fhe  plaintiff  m  this  case,  if  sac- 


cessful,  might  have  had  his  costs.  Turning  to  sect.  48 
of  the  General  Turnpike  Act,  it  is  dear  that  Mr. 
Cobbett,  if  he  had  l^n  successful,  would  have  been 
entitled  to  his  costs,  and  he  would  have  been  entitled 
to  sign  judgment  and  take  out  execution  for  his  costs ; 
and  the  trustees  must  have  satisfied  them  before  he 
would  have  been  bound  to  give  up  possession  of  the 
toll-houses.  There  is  another  serious  difficulty  in  the 
way  of  the  plaintiff;  that  is,  in  this  case  there  are  two 
other  defendants  necessarily  made  defendants — the 
lessees  of  the  tolls,  who  were  entiUed  to  have  execution 
for  their  costs.  They  would  have  been  liable  to  Mr. 
Cobbett  in  costs  if  he  had  succeeded,  and  therefore,  on 
the  other  hand,  they  are  entitied  to  execution  for 
theircosts,  he  having  fuled.  This  rule  must  be  discharged. 
Hill,  J. — I  am  of  the  same  opinion.  Assuming 
Mr.  Gobbett*8  argument  on  the  statute  of  James  to  be 
right,  still  the  ground  of  his  motion  whoUy  fails,  for 
if  he  had  succeeded  he  would  have  been  entitled  to  sign 
judgnient  for  recovering  possession  of  the  toll-gates, 
and  also  for  his  costs  of  suit ;  and  therefore  the  defen- 
dants are  entitled  to  the  costs  of  the  nonsuit. 

_^_^         Rule  discharged, 

Wednesday^  Nov,  28. 

SiBBET  (appellant)  v.  Ainslbt  (respondent). 

Father    neglecting    to    maintain    diild  —  Patendtg 

demed — Evidence — 5  Geo,  4,  c.  83,  s.  3. 
A,  woi  summoned  before  jiutices,  under  5  Geo,  4,  c.  83, 
«.  3,  Jbr  wU/uUg  refuting  to  m/ovnUnn  his  chUd,  He 
and  Ms  wife  had  lived  separate  for  dbout  ihree 
years  before  the  birth  of  the  child  tn  <iuestiony  though 
in  the  same  town :    she   led  a  disrqnUable  and 
froJligcUe  Ufcy  and  he  ahoags  avoided  her^   and 
she  had  been  seen  as  a  prostitute  in  compang  wiUi 
several  men,  and  the  child  toas  bom  in  a  gaol    The 
justices  dismissed  the  sumTnons,  holding  that  the 
legal  presumption  that  the  husband  was  the  father  of 
thechild  toas  rebutted  bg  this  evidence : 
Held,  that  the  justices  came  to  a  right  conclusion. 
Case  stated  under  the  20  &  21  Vict  c  43. 
The  respondent  was  charged  before  a  justice  of  the 
peace    at    the   petty  sessions,  Newcastle-upon-Tyne 
(11th  May,  1860),  by  the  overseer  of  the  chapdry  of 
St.  John  in  that  town,  with  neglecting  to  support  his 
child,  which  became  chargeable  to  the  said  chapdry. 
The  justice  dismissed  the  summons,  and  stated  the  fol- 
lowing case  for  the  opinion  of  this  court : — 

At  the  hearing  of  the  information  it  was  admitted 
that  the  respondent  had  been  duly  married  to  his  pre- 
sent wife  Sarah ;  that  three  years  ago  they  had  sepa- 
rated, and  that  since  such  separation  the  respondent' 
had  resided  in  Newcastie-upon-Tyne,  and  it  was  proved 
to  my  satisfaction  that  they  had  not  since  lived  toge- 
ther ;  that  the  child  in  question  was  the  child  of  th  e 
wife  of  the  respondent ;  that  it  was  bom  in  Durham 
Gaol  on  the  23rd  Aug.  last,  that  on  the  20th  April 
last  it  became  and  still  is  chargeable  to  the  parish  or 
parochial  chapeh7  of  SL  John ;  that  the  respondent  i  a 
able  to  work  and  mdntain  himself  and  his  family ;  an  d 
that  since  the  separation  of  the  respondent  and  his  wif  e 
she  had  lived  in  NewcasUe,  except  for  short  periods  of 
time.    It  was  proved  by  the  evidence  of  four  poli  ce 
officers,  that  during  the  last  two  years  the  wife  of  the 
respondent  had  led  a  very  disreputable  and  profligate 
life ;  that  during  that  period  she  had  been  seen  fre- 
quentiy  at  all  hours  of  the  night  in  company  with  men 
other  than  her  husband,  alone  in  passages,  lanes,  and 
retired  places,  and  that  she  had  been  seen  in  brothels. 
(Two  specific  instances  of  adultery  were  then  stated  as 
proved.) 

That  on  another  occadon  within  the  last  two  years 
she  was  found  one  night  in  a  passage  alone  with  a  man, 
not  her  husband,  by  a  police  officer,  other  than  the  last 
two  mentioned,  and  was  token  out  of  it  by  him  and 
sent  away.     It  was  also  proved  before  mc,  that  the^ 
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respondent  has  been  perfectly  well  aware  of  the  sort  of 
life  his  wife  has  been  leading  during  the  last  two  jears. 
■  That  in  consequence  he  had  most  anxiously  and  con- 
stantly avoided  her.  That  during  that  period  she  had 
very  frequently  annoyed  him  by  hanging  about  the 
outside  of  his  house,  and  shouting  at  and  abusing  him. 
That  he  has  always  done  his  utmost  to  keep  her  away 
from  him,  and  has  frequently  sent  for  the  police  and 
ordered  them  to  remove  her,  which  they  have  done. 

It  was  contended  on  behalf  of  the  appellant  that,  as 
'  tie  respondent  had  since  his  separtition  from  his  wife 
lived  in  the  same  town  as  that  in  which  she  had  re- 
sided for  the  most  part  during  that  period,  access 
between  them  being  possible  must  be  presumed,  and 
that  any  child  she  might  have  whilst  they  were  so 
living  must  be  considered  to  be  the  child  of  the  respon- 
-  dent  and  legitimate.  And  the  case  of  A  v.  Mansfield, 
1  Q.  B.  144,  was  relied  on. 

I,  the  undersigned,  being  of  opinion  that  access 
between  a  man  and  his  wife  when  living  separate, 
though  both  residing  in  the  same  town,  at  the  same 
time,  need  not  necessarily  be  presumed,  even  in  cases 
where  the  same  is  possible,  where  circumstances  are 
proved  tending  to  the  infeFcnce  that  no  such  inter- 
course in  fact  took  place,  and  being  also  of  opinion 
upon  the  foregoing  facts  that  the  respondent,  though 
he  has  been  living  in  the  same  town  as  his  wife  since 
their  separation,  had  not  had  access  to  her  during  tliat 
period,  and  that  her  child,  born  on  the  23rd  of  August 
last,  was  not  the  child  of  the  respondent,  but  an  ille- 
gitimate child,  considered  that  he  was  not  liable 
to  maintain  it,  and  that  he  ought  not  to  be  punished 
nnder  the  5  Geo.  4,  c  83,  s.  3,  for  neglecting  to  do  so. 
And  I  dismissed  the  information,  and  tho  respondent 
was  discharged. 

The  opinion  of  the  Court  of  Q.  B,  is  desired  as  to 
whether  I  was  right  in  point  of  law. 

,  C.  F.  Hammond. 

Davison  for  the  appellant.— The  decision  of  the 
magistrate  was  wrong.  Tho  presumption  of  law  is, 
that  where  a  man  and  his  wife  live  in  such  circum- 
stances that  access  is  possible,  and  a  child  is  bom,  he 
is  to  be  taken  to  be  the  father.  The  reasons  given  are 
not  sufficient  to  warrant  the  magistrate  in  finding  tluit 
the  husband  had  not  access  to  his  wife  during  the  ne- 
cessary period.  It  is  not  enough  to  rebut  the  presump- 
tion to  show  that  the  wife  has  been  guilty  of  adultery 
during  the  time :  (Banbury  Peerage  case,  1  Sim.  &  Stu. 
155;  Hargreave  v.  Earareave^  9  Bcav.  552.)  In 
Morris  V.  Morris,  5  CI.  &  Fin.  163,  it  was  laid  down 
that  the  evidence  must  be  such  as  to  leave  no  rcason- 
able  doubt  that  the  husband  is  not  the  father  of  the 
child.     So  in  Goodright  v.  Saul,  4  T.  R.  356. 

lAddeU,  contra,  was  not  called  upon. 

WiGHTMAN,  J. — There  is  no  doubt  about  the  rule  of 
law,  that  when  a  child  is  born  of  a  married  woman 
during  wedlock,  and  tho  parties  aro  so  situated  that 
the  husband  might  have  had  access  to  his  wife  during 
the  necessary  period,  the  husband  is  presumed  to  be 
the  father  of  the  child.  But  that  presumption  may  be 
rebutted  by  other  evidence,  showing  that  access  has 
not  in  fact  taken  pkce.  The  question  therefore  is, 
whether  there  was  such  evidence  to  rebut  the  presump- 
tion. [His  Lordship  then  recapitulated  the  facts.] 
These  circumstances  satisfactorily  prove  that  intercourse 
did  not  take  place  between  the  husband  and  wife  during 
the  time.  I  therefore  think  the  magistrate  came  to  a 
right  conclusion,  and  I  should  have  come  to  the  same 
conclusion  mysdf. 

Hii,L  and  Blackbukk,  JJ.  concurred. 

Judgment  for  the  respondent. 

Tuesday,  Jan,  15. 

Ex  parte  Anderson. 

Babeas  corpus-^Colonies— Jurisdiction  of  Superior 

Courts  in  England. 


The  Supe7*ior  Courts  in  England  have  a  right  to  issue 

writs  of  habeas  into  the  colonies,  to  bring  «/>  persons 

iUegaily  imprisoned,  unless  their  jurisdiction  is  taken 

away    by  statute.     This  court  thertfore  issued  a 

writ  of  habeas  corpus  to  Canada,  its  Jurisdiction  to 

do  so  not  being  taken  away  by  statute. 

Edwin  James  (Flood  and  Gordon  Allen  with  him). 

moved  for  a  wiit  of  habeas  corpus,  to  be  directed  to  the 

governor  of  the  province  of  Canada,  to  the  sheriff  of 

Toronto,  and  the  keeper  of  the  gaol  there,  to  bring  up 

the  body  of  one  Jolm  Anderson,  together  with  the 

cause  of  his  detention. 

CocKJiURN,  C  J. — Why  is  the  name  of  the  governor 
introduced  ? 

Jaines,  Q.C. — The    reason  is,  becauso  in  the   St. 
Helena  case  the  name  of  the  governor  was  introduced 
as  well  as  that  of  the  keeper  of  the  gaol.      The  affi- 
davit is  made  in  the  following  terms : — "I,  Louis  Alejus 
Chamorovzow,  of  No.  27,  New  Broad-street,  in    the 
city  of  London,  Secretary  of  the  British  and  Foreign 
Anti-Slavery    Society    make  oath    and  say:  I   say, 
1 .  That  John  Anderson,  of  the  city  of  Toronto,  in  her 
Majesty's  province  of  Canada,  a  British  subject  domi- 
ciled there,  now  is,  as  I  verily  believe,  illegally  detauied 
in  the  criminal  gaol  of  the  said  city  there,  against  his 
will,  not  having  been  legally  accused,  or  chained  with, 
or  legally  tried,  or  sentenced  for  the  commission  of  any 
crime,  or  for  any  offence  against,  or  recognised  by  the 
laws  in  force  in  the  s;ud  province,  or  in  any  other  part 
of  her  Majesty's  dominions,  or  not  being  othcrwiso 
liiU)Ic  to  be  imprisoned,  or  detained,  nnder  or  by  virtue 
of  any  such  laws.     2.  I  verily  believe  that,  unless  a 
peremptory  writ  of  lutbeas  corpus  shall  unmediately 
issue    by    this    honourable    court,     the    life    of    the 
said    John    Anderson    is    exposed    to    tho    greatest 
and     to      immediate     danger."       The     Crown     has 
power     to     issue   the    writ   of    Jiabeas  corpus    into 
any  part  of   her  Majesty's    possessions.     Canada   is 
a  part  of  the  possessions  of  the  British  Crown ;  and,  in 
the  language  adopted  in  these  cases,  her  Majesty  has  a 
right  to  have  an  account  of  the   inipiisonmcnt  of  all 
her  subjects  in  all  her  dominions.     This  court   has  as 
much  right  to  issue  this  prerogative  writ  into  Canada 
as  a  possession  of  the  British  Crown,  as  into  the  Isle 
of  "Wight  or  Yorkshire.     Writs  of  habeas  corpus  went 
to  Calais,  when  a  possession  of  the  British  Crown,  and 
have  also  gono  to  Ireland,  and  Canada  st^inds  in  pre- 
cisely the  same   position,    being  a  possession  of  the 
British  Crown.     Canada  was  colonised  in  the  reign  of 
Jame^   I.,   and  tho  first  charter  was  grafted  in  the 
13th  of  James  I.     At  that  time  (and  the   expression 
was  material)  the  whole  of  that  portion  of  America  was 
called  tho   "  Plantations,"  and   the   Board   of  Trade 
was  called  the  '^  Board  of  Trade  and  Plantations." 
Canada  belonged  to  the  British  Crown  till  the  year 
1633,  when  it  was  ceded  to  France  ;  and  it  was  held 
by  the  Crown  of  France  till  the  year  1759,  when  it  was 
retaken,  and  ceded  to  the  British  Crown.     The  statute 
of  the   14  Geo.  3,  c.  83,  treats  Lower  Canada  as  a 
colony  in  possession  of  England. 

CocKBURN,  C.  J.— In  Lower  Canada  the  French 
law  prevailed ;  but  Toronto  was  an  English  colony 
in  Upper  Canada. 

Hill,  J. — The  14  Geo.  3,  c.  83,  recites  that  it  was 
ceded  to  this  country  by  the  Treaty  of  Paris  in  1763. 
The  8th  section  reserves  civil  matters  for  the  old  law ; 
but,  by  the  11th  section,  the  criminal  law  of  Engjland 
prevailed  through  the  whole  of  Canada. 

James,  Q.  C. — In  the  case  of  The  Canadian  Pri- 
soners,  9  A.  &  E.  782,  Lord  Denman  said :  **  The 
difficult  questions  that  may  arise  touching  the  enforce- 
ment in  England  of  foreign  laws  are  excluded  from 
this  case  entirely;  for  Upper  Canada  is  neither  ft 
foreign  State,  nor  a  colony  with  any  peculiar  customs. 
Here  are  no  *  mala  prohibita  *  by  virtue  of  arbitrary 
enactments ;  the  relation  of  master  and  slave  ia  not 
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recognised  as  legal ;  bat  Acts  of  Parliament  have  de- 
clared that  the  law  of  England,  and  none  other,  shall 
there  prevail."    By  the  11th  section  of  the  statute 
tho  14  Geo.   3,  c.  83,  the  criminal  law  of  England 
is  in  foiTo  through  the  whole  of  Canada,  and,  beyond 
all  question,  a  British  subject  in  Canada  is  within  a 
portion  of  her  Majesty's  dominions.     It  b  matter  of 
right  and  clear  law  that,  as  soon  as  a  country  becomes 
a  portion  of  her  Majesty's  dominions,  more  especially 
if,  like  Canada,  it  becomes  so  by  conquest  or  cession, 
the   writ  of  habeas  corpus  issnes  into  it,  upon   the 
ground  that  her  Majesty  has  a  right  to  know  what  has 
become  of  any  one  of  her  subjects.     No  instance  can 
be  found  of  the  writ  going  into  Canada,  and  Uierefore 
it  is  necessary  to  rely  upon  analogous  cases.     That  the 
writ  lies  and  runs  into  every  part  of  her  Majesty's 
dominions    is  laid  down  in  Bac.  Abr.  tit.   "  Habeas 
Corpus  "  (B),  in  these  terms  : — "  2.  To  what  places 
it  may  be  granted.      It  hath  been  already  obser- 
ved that  the  writ  of  habtas  corpus  is  a  prerogative 
writ,  and  that  therefore,  by  the  common  law,  it  lies  to 
any  part  of  the  King's  dominions ;  for  the  King  ought 
to  have  an  account  why  any  of  his  subjects  are  im- 
prisoned, and  thei*erore  no  answer  will  satisfy  the  wiit, 
but  to  return  Uie  cause  with  paratwn  luibto  corpus^ 
4'c.     Hence  it  was  holden  that  the  writ  lay  to  Calais 
at  the  time  it  was  subject  to  the  King  of  England." 
In  Cowle's  case,  2  Burrow's  Bep.  834,  Lord  Mansiield 
said :     '*  Writs  not  ministerially  directed  (sometunes 
called  prerogative  writs  because  they  are  ^supposed  to 
issue  on  the  part  of  the  King),  such  as  writs  of  man- 
damuSf  prohibition^  liabeas  corpus^  certiorcwi^  are  ra- 
stricted  by  no  clause  in  the  constitution  giv6n  to  Ber- 
wick ;  upon  a  proper  case  they  may  issue  to  every 
dominion  of  the   Crown  of  England.      There  is  no 
doubt  of  the  power  of  this  court  where  the  place  is 
under  the  subjection  of  the  Crown  of  England ;  the 
only  question  is  as  to  tho  propriety.     To  foreign  do- 
minions whicli  belong  to  a  prince  who  succeeds  to  the 
throne  of  England  this  court  has  no  power  to  send  any- 
writ  of  any  kind.     We  cannot  send  a  habeas  corpus  to 
Scotland,  or  to  the  Electorate  ;  but  to  Ireland,  the  Isle 
of  Man,  the  Plantations  and  (as  since  the  loss  of  tho 
duchy   of    Normandy  they  have  been   considered  as 
annexed  to  the  Crown  in  some  respects)  to  Guernsey 
and  Jersey  we  may,  and  formerly  it  lay  to  Calais,  which 
was  a  conquest,  and  yielded  to  the  Crown  of  England 
by  the  treaty  of  Bretigny."  Copies  of  the  writs  which  have 
been  issued  to  Calais  in  1387  and  1389  may  be  seen  in 
8  Rymer's  Foedcra,  15.     Thei-e  was  a  writ  issued  from 
the  Crown  of  Enghiud  to  Calais  to  bring  up  the  body 
of  Thomas,  Duke  of  Gloucester,  who   was   banished 
for  treason  to  Ricliard  II.     The  writ  was  attested  at 
Westminster  in  1389,  and  was  issued  by  the  H.  of  L., 
sitting  as  a  court  of  judicature, 

Blackbukn,  J. — It  was  not  effectual,  for  the  duke 
was  put  to  death. 

James,  Q.C. — Yes;  and  afterwards  a  writ  issued 
against  Halle  (the  governor  of  Calais-castle  and  the 
xnurderer  of  the  duke),  who  was  brought  over  to  Eng- 
land, tried  and  beheaded,  and  his  head  was  sent  back 
to  Calais  and  exhibited  there  to  the  people.  Writs 
down  to  a  much  later  period  have  been  issued  to  places 
subject  to  the  Crown  of  England,  and  with  regai'd  to 
Canada,  which  was  called  the  "  Plantations,"  they  were 
held  as  of  the  manor  of  East  Greenwich,  of  Windsor- 
castle  and  Hampton-court,  and  so  on,  which  gave  rise 
to  the  argument  used  on  a  former  occasion  in  the  House 
of  Commons,  that  there  was  representation  as  well  as 
taxation  of  the  Canadians  in  the  British  Parliament. 
Lord  Mansfield,  in  Cowl^s  case,  said  that  the 
writ  would  isjue  to  "every  dominion  of  the  Crown 
or  England ;"  and  that  this  court  could  send  the  writ 
to  Ireland,  to  the  Isle  of  Man  and,  to  the  "  Planta- 
tions.'* VattePs  Law  of  .Nations,.b.  1,  c  18.  s.  210, 
is  an  Bulhoriiy  for  the  position  that  where  a  uatiou  took 


possession  of  a  distant  country,  and  settled  in  it,  it 
became  a  part  of  the  parent  State ;  and  Grotins  do 
Jure  Belli  ac  Pacis,  b.  2,  c.  9,  is  to  the  same  effect.  In 
2  Peere  William's  Rep.  74,  75,  it  is  said  :  "  Memo- 
randum, tlic  9th  of  August  1722. — It  was  said  by  the 
Master  of  tho  Rolls  to  have  been  determined  by  the 
Lords  of  the  Privy  Council,  upon  the  appeal  to  the 
King  in  Council  from  the  foreign  plantations,  *  That  if 
there  be  a  new  and  uninhabited  country  found  out  by 
British  subjects,  as  the  law  is  the  birthright  of  every 
subject,  so  wherever  they  go  they  carry  their  laws  with 
them,  and  therefore  such  new  found  country  is  to  be 
governed  by  the  law  of  England.' "  Reg.  v,  Crawford, 
13  Q.  B.  613,  was  an  appUcotion  for  a  writ  of  habeas 
corpus  ad  subjiciendum  to  the  Isle  of  Man,  in  which  it 
Was  held  that  the  writ  would  run  into  that  island  unoe 
the  5  Geo.  3,  by  which  the  island  was  vested  in  tlie 
Crown,  and  formed  part  of  its  dominions.  Campbell  v. 
Hall,  Cowp.  204,  was  then  cited.  Various  writs 
issued  from  tliis  country  to  Calais;  in  1363  a  writ  of 
amoveas  issued  to  that  place ;  in  1364  a  writ  of  attach- 
ment against  the  mayor  of  Calab,  and  ui  1374,  a  writ 
of  inquisition  respecting  tho  goods  of  a  felon. 

Crompton,  J.  —  Tho  question  is,  whether  the 
courts  in  Westminster-hall  have  now  a  concurrent 
jurisdiction  with  the  local  courts  in  granting  this  writ. 

GocKBURN,  C.J.  —  In  tlie  Berwick  case,  Ber- 
wick was  not  subject  to  the  law  of  Scotland,  and 
therefore  thcro  was  no  superior  court  which  could  send 
a  habeas  cojpus  to  prevent  an  illegal  impzisonmeut, 
unless  this  court  took  upon  itself  jurisdiction.  But 
is  that  the  tasc  in  Canada  ? 

James,  Q.C. — Tho  fact  Uiat  Canada  has  both  a 
separate  legislature  and  judicature  makes  no  difference. 
The  Superior  Courts  in  England  have  a  ooncuri-ent  juris- 
diction with  the  courts  in  Canada  as  to  issuing  writs 
of  liabeas  corpus. 

Crompton,  J. — ^You  may  contend  that  this  is  a 
right  of  tho  Crown. 

James,  Q.C. — The  affidavit  shows  tliat  this  is  the 
case  of  a  subject  who  is  illegally  in  custody,  and  who 
has  never  been  tried;  it  is  not  the  case  of  a  man  who 
has  been  tried  in  Canada,  or  who  is  under  the  sen- 
tence of  a  court  which  has  power  to  sentence  him. 
Tho  mere  institution  of  a  local  jurisdiction  will  not 
oust  the  Queen  of  the  right  which  she  has  to  ascertain 
whether  any  of  her  subjects  ai-e  illegally  impri- 
soned. In  the  case  of  the  Isle  of  Man,  there  are  local 
courts  which  have  the  power  to  issue  writs  of  habeeu 
cotpus,  and  so  also  in  the  St.  Helena  case  {E» 
parte  Lees,  Ell.  Bl.  &  EIL,  28).  In  thb  case 
a  writ  of  habeas  cotpus  was  very  recently  granted, 
after  a  writ  of  en*or  had  issued. 

Crompton,  J. — I  issued  the  writ  as  ancillary  to  the 
writ  of  error,  it  being  necessary  that  the  party  should 
be  here  when  the  writ  of  error  was  dbposed  of. 

James,  Q.  C. — If  this  court  refuses  a  writ  of  habeas 
corpus  the  party  has  a  right  to  go  in  succession  to  each 
of  the  Superior  Courts,  and  to  the  Court  of  Chancery ; 
and  if  this  court  should  refuse  their  writ,  ho  would 
have  a  right  to  go  to  every  court  in  W^cstminster- 
hall,  and  it  would  be  no  answer  in  the  other  courts  to 
say  that  tho  writ  had  been  refused  by  a  court  of  co- 
ordinate jurisdiction,  lliat  is  a  strong  argument  to  show 
that  this  court  has  a  concurrent  jurisdiction  with  the 
Canadian  courts. 

CocicBURx,  C.J. — The  question  is,  whether  it  is 
within  the  ambit  of  this  court's  jurisdiction,  or  whether 
the  power  of  granting  the  writ  is  not  vested  by  the 
Crown  in  another  jurisdiction. 

James,  Q.  C— The  right  is  in  the  Crown,  and  the 
mere  establishment  of  such  a  jurisdiction  in  a  local 
court  cannot  limit  the  rights  of  tlie  Crown  without  the 
authority  of  an  Act  of  Parliament. 

CociqiURN,  C.  J.T-jBy  the  oonqnest  or  cession  of 
Canada  the  law  of  England  attached,  and  this  court 
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has  the  potrer  to  iasae  writs  of  habeas  corpus  into  tbat 
ooQiitry,  unless  the  Crown  has  either  expressly  or  by 
implication  taken  away  that  power.  The  question  is, 
whether  by  the  establishment  of  a  local  judicature, 
and  committing  to  it  the  duty  of  protecting  the 
subject  by  issuing  writs  of  habeas  corpus^  the  Crown 
has  not  by  implication  taken  away  the  jurisdiction  of 
this  court. 

Cbomfton,  J.— The  Legislature  may  do  that. 

James^  Q.  C. — It  is  open  to  a  party  in  this  country 
to  apply  for  the  writ  of  habeas  corpus  to  any  court  of 
oo-ordinate  jurisdiction.  That  is  by  the  common  law, 
and  is  peculiar  to  the  writ  of  habeas  corpus. 

Hill,  J. — ^There  is  one  other  case  in  which  the 
subject  has  a  similar  right,  that  of  prohibition. 

Jamesy  Q.  C. — It  is  a  common  law  right  of  the 
subject  to  go  to  erery  tribunal  for  this  writ,  and,  a 
foriUH%  the  courts  in  this  country  must  have  a  con- 
current jurisdiction  with  the  colonial  courts,  unless  it 
it  taken  away  by  an  Act  of  Parliament. 

CoGKBURN,  C.  J. — Has  not  the  right  to  go  to  every 
one  of  the  courts  arisen  from  the  Habeas  Corpus  Act  ? 

JameSf  Q.  C. — It  is  by  the  common  law.  This  court 
is  asked  not  to  interfere  with  any  judgment,  but  to 
grant  a  habeas  corpus  to  liberate  a  man  who  is  in 
illegal  custody.  He  is  not  in  custody  under  the  com- 
mitment of  any  local  court  which  has  the  power  to 
tiy  him ;  there  is  no  judgment  to  set  aside ;  but  it  is 
shown  to  the  court  that  he  is  detained  for  no  crime 
cognisable  by  the  law  of  England.  The  learned  coun- 
sel then  referred  to  Cams  WilsotCs  case,  7,Q.  B.  984; 
and  Dodds  case,  2  De  G.  &  John.,  in  wliich  the  writ 
had  issued  into  the  isle  of  Jersey.  The  case  may 
arise  when  the  courts  in  Canada  might  be  unable  to 
discharge  their  duUes ;  that  is  a  reason  why  this  court 
should  sdli  retain  the  power  of  granting  these  writs. 

CocKBURy,  C.J. — Supposing  the  writ  should  go, 
what  means  has  the  court  of  enforcing  it  ? 

James,  Q.C. — ^The  court  can  enforce  the  writ  by 
attachment;  but  it  cannot  be  assumed  that  the 
QueeB*8  writ  will  not  be  obeyed.  The  court  can 
send  its  own  ofScer  to  execute  the  writ.  The  same 
objection  might  be  made  in  the  case  of  the  Isle  of  Man. 
Canada  is  a  British  possession,  and  a  British  colony ; 
and  the  sheriff  of  Toronto  and  other  officials  are  as 
much  British  subjects  as  if  they  were  living  in  York- 
shire. An  application  has  been  made  to  the  local 
court  for  a  writ  of  habeas  corpus^  and  refused ;  and  it 
is  now  shown  to  this  court  that  John  Anderson,  a 
British  subject,  is  illegally  detained  in  prison,  having 
been  guilty  of  no  crime  cognisable  by  the  law  of  Eng- 
land. There  are  precedents  for  this  application,  and 
the  mere  fact  that  there  are  other  courts  which  have 
A  concurrent  jurisdiction  will  not  deprive  the  appli- 
cant of  that  protection  for  which  he  now  prays  the 
court. 

Their  Lordships  then  retired  to  consider  their 
dedsion. 

CocKBURir,  C.J.  said  t— We  have  considered  this 
matter,  and  the  result  of  our  anxious  deliberations  is, 
that  WQ  are  of  opinion  that  the  writ  ought  to  issue. 
We  are,  at  the  same  time,  sensible  of  the  inconveniences 
that  may  result  from  the  exerdse  of  such  a  jurisdic- 
tion. We  are  quite  senmble  that  it  may  be  said  to  be 
inconsistent  with  that  high  degree  of  colonial  indepen- 
dence, both  in  legislation  and  judicature,  which  has 
been  carried  into  effect  in  modem  times.  At  the  same 
time,  in  establishing  local  legudation  and  judicial 
authority,  the  LegisUture  of  thb  country  has  not  gone 
so  far  as  expressly  to  abrogate  any  jurisdiction  which 
the  courts  in  Westminster-hall  might  possess  as  to 
issuing  writs  of  habeas  corpus  to  any  parts  of  her 
Majesty's  dominions.  We  find  the  existence  of  that 
jniLsdiction  in  these  courts  asserted  in  the  earliest  times, 
and  sxflnised  down  to  the  most  recent.  We  have  it 
on  the  anthorify  of  the  most  eminent  Judges— Lord 


Coke,  Lord  MansBeld,  Blackstone,  J.,  and  Bacon*s 
Abridgment — that  these  writs  of  habeas  corpus  have 
been  issued,  and  are  to  be  issued  into  all  the  domi- 
nions of  the  Crown  of  England  wherever  it  is  sug- 
gested to  this  court  that  one  of  the  Queen^s  subjects  is 
illegally  imprisoned.  Not  only  have  we  these  aftitho- 
rative  dicta  of  the  most  eminent  judges,  and  assertions 
of  text  writers,  but  we  have  the  practical  exercise  of 
this  prerogative  from  the  earliest  period  down  to 
modem  times.  The  most  remarkable  cases  are  those 
where  the  writ  was  issued  to  the  Island  of  Jersey,  to 
the  Isle  of  Man,  and  to  St.  Helena,  and  all  these  in 
very  modem  times.  When  we  find  that,  upon  these 
authorities,  the  power  has  been  not  only  asserted  but 
carried  into  effect  as  a  matter  of  practice,  even  where 
a  local  legislature  and  judicature  were  established, 
nothing  short  of  a  legislative  enactment  expressly  de- 
priving us  of  this  jurisdiction  would  warrant  us  in 
omitting  to  carry  it  into  effect,  when  called  upon  to  do 
so  for  the  protection  of  personal  liberty.  It  may  be 
that  the  Legislature  has  thought  proper  to  leave  this 
concurrent  jurisdiction  in  our  courts,  in  this  respect, 
even  where  local  jurisdictions  are  established,  to  be 
exercised  in  the  same  way  as  it  is  exercised  in  the 
various  courts  of  Westmmster-hall.  We  can  only  act 
on  the  authorities,  and  we  feel  that  we  should  not  be 
doing  our  duty,  under  the  autiiority  of  the  precedents 
to  which  our  attention  has  been  called,  if  we  did  not 
issue  this  writ ;  therefore  the  writ  must  go. 

^___^  WritgranUd, 

Wednesday^  Jan,  16. 
Emfsok  (appellant)  v.  The  METROPOLrrAy  Board 

OF  Works  (respondents). 
Metropolis  Local  Management  Ad— -19  (f  20  VkL  c. 
120,  ss,  161, 168— A^A<  of  appeal— What  olffec- 
tions  can  onjffbe  taken  upon  op^peal—'PublicaHon  qf 
rate. 
There  is  an  appeal  to  the  quarter  sessions  against  an 
assessment  made  by  assessors  appointed  under  sect* 
les  qf  the  19  ^20  Vict,  c,  120  (the  Metropolis 
Local  Management  Act),  in  the  same  wag  as  against 
a  rate  made  by  overseers  under  sect,  161  o/the  same 
Act, 
Where  there  is  a  rate  good  upon  its  face,  and  du^ 
allowed  and  published,  a  justice  who  is  called  fqton 
to  enforce  it  cannot  go  inio  any  questions  affecting 
its  wUidity,  whu^  are  matters  of  appeoL 
The  question  of  whether  or  not  a  rcUe  has  been  duly 
published  is  one  of  fact,  and  \f  there  be  any  evidence 
to  svqtport  the  decision  of  the  justice  below,  this  court 
will  not  interfere. 

This  was  a  case  stated  under  the  provisions  of  the 
20  &  21  Vict.  c.  43,  by  the  metropolitan  police  magis- 
trate for  Greenwich,  upon  a  complaint  by  the  Metro- 
politan Board  of  Works  against  James  Empson  for 
nonpayment  of  a  rate. 

The  case  stated  that  the  complainants  are  the  as- 
sessors appointed  by  the  Metropolitan  Board  of  Works 
under  the  provisions  of  the  168th  section  of  the  Metro- 
polis Local  Management  Act,  18  &  19  Vict  c  120, 
to  levy  the  sum  of  9073^  10s.,  being  the  amount 
neglected  to  be  paid  by  the  Greenwich  Board  of  Works, 
in  pursuance  of  a  precept  requiring  payment  thereof  by 
them  under  the  provisions  of  the  172nd  section  of  the 
said  Act. 

The  defendant  is  one  of  the  ratepayers  in  the  parish 
of  St  Nicholas,  Deptford,  in  the  county  of  Kent,  and 
the  complaint  was  for  neglecting  to  pay  the  sum  of  1  Of., 
being  the  amount  due  by  him  on  the  rate  made  by  the 
said  assessors,  llie  facts  proved  before  the  magis- 
trates were  the  following : — llie  Metropolitan  Board  of 
Works,  on  the  3rd  March  1857,  made  an  assessment 
upon  the  Greenwich  district  board,  amounting  to  the 
sum  of  10,723/.  \As,  8d,  for  defiraying  the  annual  ex- 
penses of  tbe  DstropQlltan  bowd,  and  for  payment  of 
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the  loans,  mortgages,  debts  and  liabilitiea  of  the  late 
Metropolitan  C^mmissionerfi  of  Sewers  for  the  year 
ending  1856.  That  a  precept  was  issaed,  dated  the 
13th  March  1857,  to  the  Greenwich  district  board, 
and  duly  served  on  the  14th  March  1857,  requiring 
payment  of  the  said  sam  on  or  before  the  30th  May 
1857,  and  that  the  Greenwich  district  board  made  cer- 
tain payments  in  respect  of  the  said  precept,  amounting 
in  the  whole  to  1650A  13$,  lOd,  leaving  a  balance  of 
907SA  10<.  That  on  the  24th  June  1859  the  Metro- 
politan Board  of  Works,  by  appointment  under  the 
seal  of  the  board,  appointed  the  complainants  to  assess 
ond  levy  the  said  sum  of  9073/.  lOt.  so  remaining 
unpaid,  lliat  on  the  Srd  Aug.  1859  the  comphunants 
maide  an  assessment  after  the  rate  of  4d.'ia,  the  pound 
upon  the  net  annual  value  of  the  property  rateable 
witliin  the  said  parislij  which  was  allowed  by  one  of  the 
magistrates  of  the  Greenwich  police  court.  That  the  de- 
fendant was  assessed  in  the  said  rate  for  the  sum  of  10s. 
for  a  hoose  and  premises  occupied  by  him  within  the  said 
pnrish  at  the  time  of  the  making  of  the  rate,  and  that 
on  the  8rd  Oct.  last  demand  was  made  of  the 
sum  8o  dqe,  and  on  his  neglect  to  pay  the  same  the 
summons  in  this  ease  was  issued.  The  following  ob- 
jections to  the  rate  were  then  offered  on  the  part  of 
the  defendant :  First,  that  the  Metropolitan  Board  of 
Works  had  no  power  to  issue  the  precept  of  the 
13th  March  1857,  and  to  demand  the  full  sum  of 
10,723^  14s.  Sd.^  inasmuch  as  6375/.  18s.  7<£  was 
for  payment  of  the  loans,  mortgages,  debts  and  liabil- 
ities of  the  late  Metropolitan  Commissioners  of 
Sewers,  under  the  11  &  12  Viot.  c  112,  of  which 
the  district  of  Greenwich  was  not  liable  to  pay  any 
portion  ;  secondly,  that  nothing  was  now  due  under 
the  said  precept,  the  Greenwich  district  board  having 
paid  the  sum  of  1650/.  15«.  lOrf.,  which  was  more 
than  the  metropolitan  board  could  legally  demand  of 
them;  thirdly,  that  consequently  the  assessment  of  the 
the  said  assessors  wa^  invalid,  and  the  rate  made  by 
them  illegal;  fonithly,  that  the  assessment  made  by 
the  said  assesson  was  not  estimated  according  to  the 
estimate  or  basis  on  which  the  county  rate  was  assessed 
in  1857,  the  county-rate  of  1850  having  been 
adopted  instead  of  the  oounty-rate  of  1856  ;  fifthly, 
that  the  defendant  was  not  liable  to  pay  the  demand 
claimed,  which  it  was  contended  was  due,  if  at  all,  on 
the  issningof  the  precept  of  the  13th  March  1857,  at 
whicli  time  the  defendant  was  not,  nor  until  tlie  month 
of  March  1859  did  he  become,  an  occupier  of  rateable 
property,  nor  liable  to  pay  rates  in  the  said  parish  of 
St  Nicholas,  Deptford. 

The  magistrate  declined  to  entertain  these  five  oh- 
jecUons,  considering  that  they  were  matters  for  appeal 
to  the  court  of  quarter  sessions  against  the  rate,  and 
the  rate  not  having  been  appealed  against  by  the  de- 
fendant, it  was  not  competent  to  him  to  receive  them 
at  that  stage  of  the  proceeding. 

With  respect  to  the  notices  affixed  on  or  near  the 
doors  of  the  parish  church  of  St  Nicholas,  Deptford, 
it  was  proved  that  there  were  two  entrance  gates  into 
the  churchyard,  leading  to  the  church,  one  gate  more 
distant  than  the  other  from  the  church.  This  gate 
was  found  locked,  and  the  notices  were  a&ed 
on  the  outside  pillars  of  this  gate.  The  party 
posting  the  notices  was  not  cognisant  <^  the 
existence  of  the  other  gate  which  was  nearest  the 
church-door,  and  did  not  consequently  go  to  it  Whether 
tills  gate  was  or  was  not  locked  did  not  appear.  On 
the  church-door  leading  from  the  latter  gate  was  placed 
a  board  for  notices  to  be  aiBxed,  and  on  which  all 
notices  are  usually  affixed.  On  the  church-door  lead- 
ing from  the  other  gate  no  such  notice  board  lb  placed. 
The  ma^trnto  overruled  the  objection,  considering 
that  the  notice  so  affixed  was  a  sufficient  compliance 
with  the  statute  requiring  the  notice  to  be  affixed  "  on 
or  near  the  doois,"  &c     The  magistrate  therea^n 


ordered  and  acQudged  the  amount  so  claimed  to  be  paid 
to  the  said  complainants  by  the  said  defendant. 

By  sect.  170  of  the  before-mentioned  Act,  the  Metro- 
politan Board  of  Works  are  from  time  to  time  to  assess 
upon  the  different  ports  of  the  metropolis  the  sums 
which  in  their  judgment  ought  to  be  charged  npon 
them  for  defraying  tiie  expenses  of  the  said  board  in 
the  execution  of  the  Act,  &c. ;  the  annual  value  of  the 
property  to  be  estunated  acooiding  to  the  estimate  or 
basis  on  which  the  oounty-rate  is  assessed,  &c. 

By  sect  172  the  board  are  to  issue  precepts  requir- 
ing payment,  to  be  directed  (itUer  dtid)  to  the  board  of 
works  for  a  district 

By  sect  158  tiic  district  boards  are  to  require  the 
overseers  of  their  parish  to  levy  and  pay  over  to  such 
board  the  sums  whicli  the  board  may  reqinre. 

By  sect.  161  the  overseers  are  to  levy  the  amount, 
and  to  make  an  equal  pound-rate  on  those  who  are 
assessed  to  the  relief  of  the  poor ;  and  such  rates  are 
to  be  allowed  in  the  same  manner  and  be  subject  to 
all  the  same  provisions  in  relation  to  appeal,  &&,  as 
the  rate  for  the  relief  of  the  poor  in  the  same  parish. 

By  sect.  168  the  district  board  may,  in  case  of 
default  or  neglect  ot  any  overseers  to  pay  the  amount 
required  by  any  such  order,  and  the  metropolitan 
board  may,  in  case  of  any  default  or  neglect  of  any 
district  board  to  pay  the  amount  required  by  any 
precept  of  the  said  metropolitan  board  within  such 
time  and  in  such  manner  as  may  be  therein  mentioned, 
appoint  persons  to  levy  any  money  required  by  such 
board  for  the  purposes  of  this  Act  in  any  parish  or 
district, ''  and  such  persons  shall  proceed  in  the  same 
manner,  and  have  the  same  powers,  remedies  and 
privileges,  and  be  subject  to  the  same  regulations  and 
penalties  with  reference  to  the  levying  of  such  money, 
as  any  overseers  would  have  had  or  been  subject  to 
with  reference  to  levying  any  such  money  in  pursuance 
of  an  order  of  the  vestry  or  district  board,  or  where 
the  same  might  be  levied  by  the  vestry  under  this  Act, 
as  such  vestry  would  have  had  or  been  subject  to  with 
reference  to  levying  the  same.** 

The  district  board  having  dedioed  to  enforce  the 
precept  of  the  metropolitan  board  (except  as  to  the 
sam  of  1650/.  13s.  10</.),  the  latter  board  acted  upon 
the  168th  section,  and  appointed  assessors  to  levy  and 
collect  the  rate  for  raising  the  amount  mentioned  in 
their  precept. 

E,  H,  Woohyck  now  appeared  in  support  of  the 
order  of  the  magistrate,  and  contended  that  none  of 
the  objections  taken  before  the  magistrate  were  avail> 
able  upon  such  a  proceeding,  for  that  the  rate  being 
good  upon  its  face,  the  magistrate  was  bound  to 
enforce  it,  there  having  been  no  appeal  against  the  rata 
itself. 

ZttfA,  Q.C.  was  here  called  npon  by  the  court,  'and 
he  argued  that  the  rate  was  bad  in  its  origin,  for  that 
a  liability  was  cast  upon  Greenwich,  which,  in  law,  it 
was  not  liable  to  bear,  the  rate  being  in  part  for  debts 
to  which  Greenwich  was  not  liable  to  contribute. 
[GocKBUKN,  C.J. — ^We  have  more  than  once  laid  it 
down  that  all  which  the  magistrate  has  to  do  upon 
such  an  application  is  to  see  that  the  rate  is  good  upon 
its  face.  If  you  object  that  the  rate  b  made  for  an 
improper  purpose  you  should  appeal  to  the  sessions.] 
There  is  no  appeal  under  the  1 68th  section,  under 
which  this  rate  has  been  made.  If  overteers  levy  a 
rate  under  sect  161,  there  is  an  appeal ;  but  where  the 
rate  is  levied  by  assessors  under  sect  168  no  appeal 
appears  to  be  given.  [Cockbuon,  CJT. — The  words 
of  sect  168  involve  an  appeal.]  The  words  of  that 
section  only  refer  to  the  ""  powers,  remedies  and  privi- 
leges" of  the  overseers ;  nothing  is  sold  about  a  right  of 
an  individual  to  appeal  [CocKnuBK,  C.J. — The 
object  is  to  place  the  persons  who  are  specially 
appointed  in  the  same  position  as  the  overseers. 
Qromtton,  J. — Th»  168th  section,   instead  of  re- 
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peating  all  the  words  of  the  161st  section,  uses  general 
words  to  express  the  same  meaning.]  The  rate  was 
had  in  its  origin,  and  therefore  the  magistrate 
had  jurisdiction  to  inquire  into  the  ohjection.  [Cociv- 
nuRN,  C.J. — In  the  case  of  The  Luton  Board 
ofllealtli  V.  Davies,  29  L.  J.  173,  M.  C,  an  objection 
was  there  taken  to  the  mei-its  of  the  rate,  and  we  said 
that  where  the  rate  is  good  upon  its  face,  the  remedy 
should  be  by  appeal,  and  not  by  an  objection  before 
jostices  when  it  is  attempted  to  enforce  it.  Cromptox, 
J. — If  the  objection  is  a  matter  of  appeal  it  cannot  be 
urged  before  the  justices.  Cockburn,  C.J. —  The 
principle  upon  which  we  have  acted  is  a  very  clear  one. 
\Miere  there  is  a  rate  good  upon  its  faoa,  it  is  not 
for  the  justice  to  go  into  questions  which  are  matters 
for  appeal.  Cromptox,  J. — We  have  gone  so  far  as 
to  say  that  under  the  statute  of  Elizabeth,  where  the 
party  assessed  has  no  land  in  the  parish,  that  may  be 
urged  as  an  objection  before  the  justice ;  but  that  is 
upon  the  peculiar  wording  of  the  statute,  which  directs 
the  occupiers  of  lands  in  the  pcuridi  to  be  assessed.] 
Then  there  is  another  question,  namely,  that  the  rate 
was  not  duly  published.  The  7  Will.  4  &  1  Vict. 
c.  45,  8.  2,  with  leference  to  poor-rates,  and  which 
therefore  applies  to  this  rate,  enacts  that  "  the  notice 
is  to  be  affixed  on  or  near  to  the  doors  of  all  tlie 
churches  and  chapels  within  snch  parish  or  place."  In 
the  present  case  the  facts  show  that  the  notice  was 
not  affixed  on  or  near  to  the  door  of  the  church. 
[Hill,  J. — All  that  is  required  is,  that  it  shot  Id  be 
affixed  on  or  near  to  the  door.  This  was  a  question 
of  fact  for  the  magistrate.] 

Cock liURX,  C. J.— There  is  nothing  in  this  objec- 
tion, unless  you  can  show  thai  there  was  no  evidence 
before  the  magistrate.  He  has,  however,  found  the 
fact  against  you.         Judgment  for  the  respondents. 


C0X7BT  OF  COMDION  BENCH. 

Beported  by  Daxisl  Thouas  Evaits  and  W.  Matd,  Eaqrs., 

BarrUters-at-Law. 


Nov.  8  and  22. 
Backhouse  v.  The  Churghwardests  of 

BiSHOPWEARMOUTH. 

Appeal  bff  Quaker  against  an  order  for  pagmmU  of 
churdtr-rates — Power  of  justices  of  the  peace  to  make 
such  order  J  the  validitg  of  the  rate  being  in  dispute. 
A  quaher  having  refused  to  pay  chwrch-n^ates,  a  com- 
plaint was  made  to  the  justices  of  the  peacCj  who 
made  an  order  of  payment  upon  him^  upon  which  he 
appealed  to  this  courts  and  disputed  tJie  validUy  of 
the  rates : 
lleld^  that^  as  tlie  dispute  in  question  imu  as  to  tlie  va- 
lidity of  the  rates,  tite  justices  hadno  power  to  make 
Vie  oi*der. 

case. 
Edward  Backhouse,  a  Quaker,  was  summoned  under 
sect.  4  of  7  &  8  Will.  3,  c.  34,  before  the  justices  of 
the  peace  fur  the  county  of  Durham,  on  the  11th  Feb. 
1860,  to  answer  the  complaints  made  by  the  church- 
wardens of  the  parish  of  Bishopwearmonth,  in  the  said 
county  of  Durham,  and  severally  dated  the  2 1st  Jan. 
1860,  for  that  he,  having  been  duly  rated  and  taxed  in 
and  by  a  certain  church-rate  for  the  said  parish,  made 
on  the  1 5th  July  185A,  and  in  and  by  a  certain  other 
church-rate  for  the  said  parish,  made  the  said 
1 5th  July  1858,  and  in  and  by  a  certain  other 
church-rate  for  the  said  parish,  made  the  7th  May 
1859,  had  refused  and  neglected  to  pay  such  rates 
within  six  ailendar  months  then  last  past,  on  demand 
duly  made.  As  to  the  two  rates  of  the  15th  July  1858, 
it  was  proved  on  behalf  of  the  respondents 
that  on  the  15tH  Jan.  1860  Edmund  Gray,  one 
of  the  churchwardens,  had  demanded  these  two 
rates  from  the  appellant,  who  refused  to  pay 
them.     It  was  proved  that  on  the  drd  Feb.  1859 


(more  than  six  months  previous  to  the  date  of  tlie  com- 
plaint) the  collector  had  called,  at  the  house,  of  the 
appellant  and  saw  and  asked  a  servant  for  the  two 
rates.  It  was  not  proved,  however,  that  the  appel- 
lant's servant  had  ever  communicated  to  him  such  ap- 
plication, or  that  he  had  ever  authorised  her  to  refuse 
payment.  It  was  urg(»d  that  a  sufficient  demand  had 
been  made  on  the  3rd  Feb.  1859,  but  the  justices  did 
not  consider  that  there  had  been  a  sufficient  demand 
and  refusal  previous  to  six  calendar  months  before  the 
date  of  the  complaint,  so  as  to  oust  them  of  jurisdic- 
tion under  11  &  12  Vict.  c.  4.*),  s.  11,  as  to  all  the 
three  rates.  The  appellant  was  then  Ciilled  upon  to 
answer  the  matter  of  the  complaints,  whereupon  he 
disputed  the  validity  of  all  the  r.itcs  under  the  following 
circumstances : — 

The  affairs  of  the  parish  of  Bishopwcarmouth  have 
from  time  immemorial  been  mannged  by  a  vestry, 
called  "the  ancient  select  vestry"  of  the  parish  of 
Bishopwcarmouth,  consisting  of  the  rector  (who  is 
ex  officio  the  chairman)  and  of  twelve  ratepayers^  It 
was  not  proved  that  the  churchwardens  were  membeni 
of  the  vestry  ex  officio^  but  by  the  minute-book  of  the 
proceedings  of  the  vestry,  which  was  produced  and 
given  in  evidence,  it  appeared  that  the  churchwardens 
had  usually  attended  the  meetings  of  the  vestry.  The 
parish  of  Bishopwearmonth  whs  formerly  very  exten- 
sive, and  comprised  certain  townships,  ami  also  the 
hamlet  of  Sunderland.  In  1 7 1 9  the  hamlet  of  Sunder- 
land was  severed  from  it,  and  created  a  distinct  parish  by 
an  Act  of  Parliament  passed  for  that  purpose.  Pi-evious 
to  the  year  1844  several  district  churches  had  been  built, 
and  on  the  1 1th  Nov.  1856,  by  an  order  in  council,  sepa- 
rate districts  were  can'ed  out  of  the  original  parish  of 
Bishopweannouth,  and  assigned  to  these  new  churches 
by  the  names  of  St.  Thomas,  St.  Andrew,  St.  Paul, 
Hytton  and  Ryhope,  and  by  the  operation  of  19  &  20 
Vict  c.  104,  s.  14,  and  the  Acts  incorporated  there- 
with, these  several  districts  became  on  the  passing  of 
that  Act  separate  and  distinct  parishes,  and  as  such 
authorised  and  required  to  hold  distinct  vestries,  elect 
their  own  churchwardens  and  levy  their  own  church- 
rates.  In  Feb.  1850,  600/  was  borrowed  by  the  ancient 
select  vestry,  with  the  consent  of  the  bishop  of  the 
diocese,  and  for  the  purposes  contemplated  by  the  Act,  by 
way  of  mortgage  of  the  church-rates  of  the  then  whole 
pariah  under  the  Act  of  59  Geo.  3,  c.  134.  From  the 
29th  July  1856  the  parish  hereinafter  called  Bishop- 
weannouth proper  has  comprised  part  of  the  township 
of  Bishopwcarmouth,  the  township  of  Bishopwear- 
month Panns,  and  the  township  of  Silksworth,  hot  not 
St  Thomas,  Ryhope  and  Hytton,  or  St.  Andrew. 

The  names,  with  the  residences  of  the  ancient  select 
▼estry  in  1850,  were  set  out  in  the  mortgage*  deed  as 
parties  thereto  of  the  second  part. 

In  April  1858  the  respondents  were  elected  church- 
wardens, and  at  that  tinSe  and  after  the  15th  Jnly 
1858  the  following  persons,  together  with  the  rector, 
constituted  the  ancient  select  vestry,  and  either  retdded 
or  had  places  of  business,  and  were  occupiers  and  rUe- 
payers  in  such  one  of  the  several  parishes.  (Here 
follow  the  names  of  the  vestrymen,  seven  of  whom 
belonged  to  the  parish  of  Bishopwcarmouth  proper, 
one  to  St  Thomas,  one  to  Hytton,  and  one  to  Byliope.) 

The  respondents  Edwin  Gray  and  John  James  Kayll, 
both  of  whom  reside  in  the  parish  of  Bisliopwear- 
mouth  proper,  were  elected  cliurchwardcns  at  a  meeting 
of  the  vestry  on  the  6th  April  1858,  at  which  were 
present  the  rector  and  six  members  of  the  "  ancient 
select  vestry,'*  and  the  churchwardens  Robert  Sharp 
and  Edwin  Gray. 

On  the  15th  July  1858  a  meeting  of  the  vestry  was 
held,  at  which  were  present  the  rector  and  five  other 
members  of  the  veetry,  and  also  the  same  church- 
wardens. At  this  meeting  two  rates  were  levied,  one 
of  }</.  in  the  pound  and  the  other  of  l^    The 
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rasolatioD  m  to  the  j<i.  stAted  that  tbh  rate  wns 
laid  upon  the  entire  parish  of  Bishopwearroouth  as  it 
existed  in  1860  at  the  date  of  the  mortgage,  and  before 
anj  of  ihe  new  parishes  or  districtSi  except  Sunderland, 
had  been  severed,  for  satisfjlng  the  balance  still  re- 
maining due  to  Christopher  Bramwell,  the  mortgagee, 
and  the  interest  and  expenses  thereon. 

The  rate  was  headed  as  follows : — 

"  An  assessment  for  a  church-rate  of  the  parish  of 
Bishopwearmonth,  in  the  eounty  of  Durham,  and  for 
the  porpoiss  ohatgeabls-  thereon  aeooiding  to  law,  made 
this  15th  day  of  July  1858,  after  the  rate  of  jdL 
in  the  pound  by  the  ancient  select  vestry  of  the  said 
farisb.  "John  J.  Katll,  Churchwarden." 

The  following  memomndum  was  subscribed  at  the 
end  of  it  :— 

"  We,  the  undersigned,  being  the  major  part  of  the 
members  composing  the  ancient  select  vestry  of  and 
for  tbe  parish  of  Bishopwearmonth  in  the  county  of 
Durham,  do  this  day,  15th  day  of  July  1858,  at  our 
vestry  meeting  for  that  purpose  duly  and  legally 
convened  and  assembled,  rate  and  tax  all  and  every 
the  inhabitants  and  parishioners  of  the  parish  of 
Biibopwearmouth  aforesaid,  liable  to  contribute  to  a 
church-rate  for  and  towards  the  necessary  repairs  of 
the  church  of  the  parish,  and  for  and  towards  the 
providing  the  necessaries  for  tbe  decent  celebration  of 
divica  service  and  offices  therein,  and  for  and  towards 
the  other  expenses  necessaiy  and  legally  incident  to 
the  ofilce  of  churchwardens  for  tlie  current  year,  the 
several  sums  of  money  hereinbefore  mentioned  being  a 
rate  or  assessment  of  }(2.  in  the  pound  on  the  annual 
value  of  all  rateable  messuages,  lands,  tenements  and 
hereditaments. 

•*  J.  P.  Edks,  "  J.  J.  Kayli^  } 

"Natbak  Horn,  ^  Edwin  Gray./ 

"  J.  S.  RoBJNSON,  Churchwardens." 

Ab  to  the  rate  of  1^  in  the  pound  for  a  chnrch- 
rate,  it  was  resolved  t^  the  imte  should  be  laid  upon 
all  parties  within  the  district  of  the  parish  rematniug 
attached  to  the  parish  churdi. 

The  amount  on  the  face  of  this  fate  was  240/.  Is.  8^., 
and  tho  rate  was  headed  as  follows  :— 

**  An  assessment  for  a  church-rate  of  the  parish  of 
Bishopweannouth,  in  the  county  of  Durham,  and  for 
the  purposes  chargeable  thereon  according  to  law, 
made  this  15th  July  1858,  after  the  rate  of  1^  in 
the  pound,  by  the  ancient  select  vestiy  by  the  s^id 
pai-i&.  "  JoHM  J.  Kayll,  Churchwarden." 

And  at  the  end  of  it  is  subscribed  the  same  memo- 
nndum  as  that  on  the  rate  for  jd ;  but  having  three 
additional  signatures,  viz.,  those  of  Anthony  Ettrick 
and  Robert  Fenwick,  and  Mattliew  Lee,  as  church- 
warden. 

As  to  the  rate  of  2dL  in  the  pound  made  on  the  7th 
May  1859. 

On  the  26th  April  1859  a  meeting  of  the  select 
vestry,  duly  convened,  was  held,  at  which  the  rector 
and  five  others  were  present,  and  also  the  church- 
wardens Edwin  Gray  and  John  J.  Kayll,  who  were 
re-elected  as  churchwardens  for  the  ensuing  year. 

On  the  7th  May  1859  a  meeting  of  the  select  vestry 
was  held,  when  a  rate  of  2dL  in  the  pound  was  levied 
on  the  then  pari^  of  Bishopwearmonth  proper  ;  lAie 
rate  had  the  same  memorandum  subscribed  to  it  as 
the  others. 

All  the  above  three  rates  were  duly  allowed  and 
confirmed  by  the  Conastorial  Court  of  the  Bishop  of 
Durham. 

Under  the  circumstances,  it  was  contended  by  the  ap- 
pellant that  if  the  said  ancient  select  vestry  ever  had  a 
legal  existence,  it  had  become  defnnct  by  the  severance 
of  the  parish,  and  that  it  was  not  a  legally  constittlted 
vestry  when  the  said  rates  or  any  of  them  were  levied, 
because  many  of  the  vestrymen  were  not  parishioners  of 


acted  at  the  time  the  rates  were  made.  It  was  farther 
ohjeoted  that  the  churchwardens  were  not  elected  nor 
the  rates  granted  by  a  legal  majority  of  the  select 
vestry.  It  was  also  objected  that  the  Jd.  rate  was 
excessive,  and  that  the  l^  rate  incloded  items  not 
chargeable  upon  the  ohprch-rate.  It  was  also  urf^ 
that  the  mortgage-debt  ought  to  ^ve  been  paid  olt'  in 
185fi. 

The  justices  being  of  opinion  that  the  three  rates 
were  valid  upon  the  face  of  them,  made  an  order  upon 
the  appellant  to  pay  the  same  on  the  terms  of  the  7  & 
8  Will  8,  c.  84,  s.  4;  but  they  stated  that  they  declined 
to  enter  into  the  question  as  to  the  invalidity  of  tha 
rates  by  reason  of' the  alleged  illegal  constitution  of  the 
ancient  select  vestiy,  either  originally  or  by  reason  of 
the  severance  of  the  parish  of  Bishopwearmonth  as  set 
out  in  the  case. 

The  question  for  the  opinion  of  the  court  is,  whether, 
under  the  eircumstanoes,  the  appellant  is  liable  to  pay 
tiie  first  three  several  rates,  or  any  one  or  any  more  of 
them,  and,  if  so,  which  of  them. 

After  the  case  had  been  argued  at  some  length  by 
WiUe$  for  tbe  appellant,  and  Coteridffe  for  the  respon- 
dents, in  which  the  following  cases  were  cited — R.  v. 
The  Ckmvkwttrdens  of  Dvnlmf^  5  A.  &  £.  10 ;  J?. 
V.  8L  MtckaeTi,  Pembroke,  5  A.  &  £.  603  ;  B.  v. 
Carpemier  and  others,  6  A.  &  E.  794  ;  Reg,  v.  Abney, 

3  E.  &  B.  779  ;  Reg,  v.,  Bgrotn,  12  Q.B.  321  ; 
BittcheU  V.  BUzard  and  another,  9  B.  &  C,  851  ; 
Waihme  v.  Seaman^  2  Lntw.  435 ;  Ptgott  v.  Bearhloeky 

4  Moore,  399— the  Court  said  that  they  would  consider 
the  preliminary  point  raised  for  the  appellant,  viz., 
whether,  as  the  validity  of  the  rate  was  in  dispute,  the 
justices  had  such  jurisdiction  as  would  enable  tliem  to 
enforce  the  order,  and  if  they  decided  that  they  had 
not,  then  they  would  not  have  to  give  judgment  on  the 
other  points.  Cur,  adv.  vuU. 

Nov.  22.— Erle,  C.J.  now  delivered  the  judgment 
of  the  court.  —  In  this  case  three  church-rates  had 
been  made  upon  the  appellant,  and  he,  being  a  Quaker, 
had  been  summoned  to  appear  before  two  justices' for 
nonpayment  under  the  7  &  8  WilL  3,  c.  34,  s.  4,  and 
had  otfered,  bond  fide,  several  serious  objections  to 
the  validity  of  the  rates.  The  magistrates  were  of 
opinion  that  the  rates  were  valid  on  the  face  of  them, 
and  therefore  made  an  order  to  pay,  and  declined  to 
enter  mto  the  question  of  the  invalidity  of  the  rates  by 
reason  of  the  idleged  illegal  constitution  of  the  vestry ; 
and  they  have  stated  the  facts  given  in  evidence  before 
them,  and  have  sent  to  us  the  question,  under  the 
20  &  21  Vict,  c  43,  s.  2,  whether  the  appellant  is 
liable  to  pay  all  or  any  of  these  rates.  The  respondent 
alleges  that  the  7  &  8  Will.  3,  c  84,  gives  jurisdiction 
to  the  justices,  and  creates  a  duty  in  them  to  make  the 
order  under  these  circumstances.  That  statute  recites 
that  Quakers,  by  a  pretended  scruple  of  conscience,  i^e- 
fused  to  pay  tithes  and  church-rates,  and  enacts  that 
two  justices  may,  on  complaint  of  a  refusal  to  pay, 
examine  the  truth  and  justice  of  such  complaint,  and 
ascertain  and  state  what  is  due  and  payable  by  such 
Quaker  to  the  party  complaining,  and  enforce  payment; 
and  then  pves  an  appeal  to  the  quarter  sessions,  and 
takes  away  the  oerfiorart  unless  the  title  of  such  tithes, 
omitting  chureh-rates,  shall  be  in  question.  This  Act, 
and  some  othera  which  follow,  were  temporary  Acts ; 
but  these  provisions  were  made  perpctaal  by  the  1  Geo. 
1,  c.  6,  and  were  extended  to  other  dues  and  payments 
of  like  nature  with  tithes  and  chnreh-rates ;  and  tbe 
clause  taking  away  the  certiorari,  unless  the  title  to 
tithes  is  in  question  is  materially  altered  by  leaving  it 
in  all  cases  where  the  title  to  such  tithes,  dues,  or 
payments  shall  be  in  question.  The  reiipondent's  con- 
struction is  said  to  be  confirmed  by  the  53  Geo.  4,  c. 
127,  s.  6,  which  extends  the  provisions  of  tlie  last- 
mentioned  statute  to  any  value  not  exceeding  50/.,  and 


the  parish   for  which  the  vestry  was  constituted  and  |  makes  no  provision  for  taking  awny  the  jari.sdiction  of 
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the  justices  in  case  there  sHonld  be  an  objeotion  to  the 
Talidity  of  a  charch-mte  ;  whereas,  in  sect.  7  imme- 
diately following,  giving  jurisdiction  to  twojostioes 
over  persons  not  Qiuikers,  np  to  10^ ,  there  is  snob  a 
provision,  and  so  the  respondent  contends  that  Quaken 
were  intentionally  left  to  the  deoisioa  of  two  justices, 
while  the  rest  of  th{  oommnnitj  were  to  have  reoourse 
to  a  tribnnal  more  conversant  with  ecclesiastical  law. 
On  the  other  hand,  it  seems  extremely  improbable  that 
the  Legislature  should  intend  to  deprive  Quaken  of  any 
legal  protection  which  other  persons  are  entitled 
to.  Also  the  context  of  the  first  enactment, 
giving  power  to  the  justices  to  examine  the 
truth  and  justice  of  the  complaint  and  the  refusal  on 
account  of  a  pretended  scruple  of  conscience,  indicates 
an  intention  that  the  compulsion  of  the  justices  should 
bo  used  to  overcome  the  pretended  scruple,  and  to  pro- 
ceed, and  if  there  should  be  a  real  objection  to  the 
validity  of  the  rate  the  justices  would  not  act  in  accord- 
ance with  truth  and  justice  if  they  compelled  payment 
of  an  invalid  rate  without  being  able  to  decide  the  true 
liability  of  the  party.  The  statute  declares  the 
intention  of  the  Legislature  to  be  so  in  respect  of 
tithes,  by  leaving  the  osKiorort  to  move  the  proceedings 
when  the  title  comes  in  question ;  the  reason  of  this 
extends  equally  to  rates  and  dues.  The  Act  5  &  6 
'Will.  4,  c.  74,  tends  to  support  the  appellant*s  views  of 
the  intention  of  the  Legislature,  and  enacts  that  a 
Quaker  who  is  sued  for  any  tithes  or  ecdesiastiod  rate 
under  50/.  in  any  case  shall  be  subject  to  the  summary 
juHsdiction  of  two  justices,  and  further  provides 
that  nothing  therein  contained  shall  extend  to  a  case 
where  the  title  to  any  tithes,  or  a  rote  or  any  mio^  or 
composition  shall  be  bond  fiie  in  question.  This  sta- 
tute confines  the  summary  jurisdiction  over  tithes 
where  the  title  is  not  in  question,  and  there  are  expres- 
sions indicating  the  same  intention,  although  imper- 
fectly expressed  in  respect  of  chnreh-ntes.  An 
examination  of  the  statute  doea  not  lead  to  a  dear 
decision  of  the  case  now  before  us;  but  we  find  nothing 
in  it  to  exclude  the  operation  of  the  general  rule  that  the 
summary  jurisdiction  of  justices  ceases  when  a  matter  of 
title  comes  into  question  bona  fidt  before  them.  Our 
answer  is  founded  on  the  application  of  that  principle, 
and  for  so  doing  there  is  considerable  authority.  In 
iis  Fvonu%^  cited  by  Denison,  J.  in  Rtx  v.  Wahffitld^ 
1  Burr.  486,  Pratt,  CJ.  declared  hit  opinion  that, 
where  the  right  was  in  question,  such  cases  were  not 
intended  to  be  within  the  statute  then  before  the  court, 
giving  the  jnstices  jurisdiction  in  respect  of  small  tithes. 
In  iis  Wakefitld  (nipra),  an  order  upon  a  Qnaker  for 
payment  of  dues  other  than  tithes,  being  of  the  same 
nature  aschureh-rates,hadbeen  removed  by  oerttomrion 
this  ground,  that  the  title  was  in  question,  and  therefore 
that  the  justices  had  no  jurisdiction.  The  affidavits  in 
answer  showed  the  title  was  not  really  in  question,  but 
was  disputed  by  a  Quaker  on  a  mere  pretence.  Lord 
Mansfield  declared  the  Act  was  passed  for  the  ease  and 
benefit  of  Quakers,  and  that  jurisdiction  was  given  to 
the  jnstices  where  the  dues  were  withheld  from  obsti- 
nacy or  mere  scruple,  but  not  when  the  legal  right  and 
title  was  in  dispute.  The  court  said,  disputes  of  title 
must  be  contraverted  ftoni  fid/t  before  the  jurisdiction 
is  ousted,  and  as  that  was  not  the  case  there,  the  osr- 
tUn-ari  was  quashed,  and  the  order  of  the  justices  for 
levying  the  rate  was  sent  back  to  be  executed.  The 
court  therefore  by  implication  declared,  if  there  had 
been  a  real  dispute  about  the  tiUe  to  dues,  it  would 
have  been  the  duty  of  the  jnstices  to  refuse  to  make 
the  order.  In  tlie  present  case,  where  the  validity  of 
the  rate  is  bond  Jide  put  into  question,  we  think  the 
jnstices  should  not  have  proceeded,  and  therefore  the 
order  against  the  appellant  to  pay  was  improperiy 
made.  It  follows,  the  question  of  title  submitted  to  us 
on  the  facts  here  stated  was  not  for  the  decision  of  the 
justices,  and  that  we  could  not  properly  give  any 


further  judicial  answer.    The  appeal,  therefore,  mustr 
be  allowed.  Appeal  allowed. 

Attorneys  for  appellant,  Bkkin  and  J#otf. 

Attorneys  for  respondent,  Ctarhe  and  MorioB. 
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Nob,  21  amd  /am,  IS. 
Rbad  (appellant)  v,  Stobbt  (respondeot). 
Beerkomm — Aer  \^d.  a  quart'-^LiUmce  for  §ale  of, 
A  Uoetiee  i»  reqmnio  for  ths  §aU  of  bo&r,  wketkar 
$old  at  a  price  noi  exoeeding  l^  a  qnart^  or  any 
other  price;  ^3^4  Viat  c.  61,  «.  13. 
The  following  case  was  stated  for  the  opinion  of  the 
Court  of  Ex.,  punnant  to  the  SO  &  81  Vict.  c.  43, 
upon  a  conviction  of  the  appellant  at  the  petty  ses- 
sions held  at  Winoanton,  in  Uie  oonnty  of  Somerset,  on 
the  27th  Aug.  1860,  and  a4Jonmed  to  the  22th  of  the 
same  month,  for  selling  beer  without  a  licence. 

CASB. 

At  a  petty  session  holden  aC  tlie  Town-hall  ii» 
Wincanton,  in  and  for  the  division  of  Winoanton,  in 
the  county  of  Somerset,  on  the  27  th  Aug.  1860{ 
before  us  the  undersigned  Henry  Hobhouse  and  Richani 
Phelips,  Esquires,  two  of  her  Majesty's  justices  of  thr 
peace,  in  and  for  the  said  oonnty,  a  complaint  preferred 
by  William  Storey,  a  seijeant  of  polioe  (hereinafter 
called  the  respondent),  against  Bichard  Read  (herein- 
after called  the  appdlant),  under  sect.  13  of  the  Act 
3  &  4  Vict,  c  61,  charging  for  that  the  said  appellant 
"  did,  on  the  25th  JiUy  last,  at  Wincanton,  sell  beer 
by  retail  without  a  licence,"  was  heard  by  us  the  said 
justices,  and  acUoumed  to  the  29th  Aug.  1860,  and 
then  determined,  the  said  parties  respectively  being: 
present,  when  the  appellant  was  duly  convicted  before- 
us  of  the  said  offence,  and  we  adjudged  him  to  pay  a 
penalty  of  !«.,  to  be  applied  according  to  law,  and  aJsO' 
to  pay  the  respondent  the  sum  of  As.  6d'.  for  his  costs* 
in  that  behalf. 

And  whereas  the  appellant,  being  dissatisfied  with 
our  determination  upon  the  hearing  and  determinationi 
of  the  said  complaint,  as  being  erroneous  in  point  of 
law,  hath,  punuant  to  sect.  2  oS  the  statute  20  &  21 
Vict  0.  43,  applied  to  us  in  writing  within  three  days 
after  the  said  determination,  to  state  and  sign  a  case 
seeing  forth  the  facts  and  the  grounds  of  such  our  de- 
termination as  aforesaid,  for  the  opinion  thereon  of  her 
Majesty's  Court  of  Ex.  at  Westminster. 

Now  tliereftNre  we,  the  said  justices,  in  oompUanct 
with  the  said  applicatbn  of  the  appellant,  and  the  pro- 
visions of  the  statute  aforesjiid,  do  hereby  state  and 
sign  such  case  as  follows: — 

At  the  bearing  of  the  aforesaid  complaint  it  was 
proved  by  the  complainant,  the  respondent  in  this 
appeal,  that  on  the  25th  July  1860  he  went  to  the 
appellant's  house,  and  called  for  a  pint  of  beer,  with 
which  he  was  served,  and  that  he  paid  }dL  for  it,  and 
further,  that  the  appellant  had  not  a  Ucenoe  to  sell  beer, 
but  that  he  bad  a  board  up  with  an  inscription  on  it^. 
"Table  beer  sold  here." 

The  defendant,  being  the  appellant  in  this  appeal,  dlA 
not  deny  that  on  the  25th  July  he  sold  beer  of.  tho 
denomination  mentioned  in  the  statute  42.(jSeo.  3,^38^ 
s.  18,  namely,  beer  at  and  after  tho  rate  of  1^  a 
quart.  He  submits  that  by  sect.  18  of  that  statute  ho 
was  allowed  to  retail  such  beer  at  no  greater  or  higher- 
price  than  at  and  aflcc  the  rate  of  \^  the.  quart, 
without  obtaining  a  licence  aa  a  comnion  alehouse 
keeper.  That  the  stat.  3  &  4  Vict,  c  61,  s.  12,  re- 
cognises this  Act,  by  authorising  excise  officers  to  enter 
houses  kept  open  for  the  sale  of  beer  of  that  descrip- 
tion, and  that  in  that  section  the  word  **  liGen.«ed  ^  is^ 
not  used,  although  in  the  preceding  w^tion  conferrin|pL 
a  similar  authority  in  r^rd  to  licensed  beerhouses,  tho- 
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word  is  there  used.  He  submits,  further,  that  the  1 3th 
flection  of  3  &  4  Vict  c.  61,  docs  Qot  spply  to  beer  not 
eKoeediiig  1^.  a  quart,  inasmuch  as  the- interpretation 
clause  in  1  Will.  4,  c.  64,  referred  to  bj  the  20th 
flection  of  the  3  &  4  Vict.,  does  not  mention  such 
beer. 

'We,  however,  being  of  opinion  that  a  licence  is  neces- 
flaxy  for  the  sale  of  beer  at  l^  a  quart,  and  that  by 
the  21st  section  of  3  &  4  Vict,  c  61,  all  the  prorisions 
of  I  Will.  4,  c.  64,  and  4  &  5  Will.  4,  c  85,  are  made 
applicable  to  that  Aet,  and,  moreoTer,  that  the  iutor- 
pretAtion  clause,  sect.  32,  is  also  applicable  to  it,  and 
which  enacts  that  the  word  "  beer "  shall  be  deemed 
to  include  "  beer,  ale  and  porter,*'  without  any  refe- 
rence to  price  or  quality,  and  seeing  also  that  the  17th 
section  of  4  &  5  Will.  4,  c  85,  imposes  a  penalty  upon  all 
persons  selling  beer  without  a  lioenoe,  wholly  irrespective 
of  price  or  quality,  and  thereby  virtuaUy  repealing  the 
18th  section  of  42  Goo.  3,  e.  sis,  we  are  decidedly  of 
opinion  that  a  licence  was  necessaiy,  and  that  the  evi^ 
deuce  given  before  us  brought  tlic  case  within  the  opera- 
tion of  the  said  Idth  section  of  the  Aet  3  &  4  Vict, 
c  61,  and  accordingly  give  our  determinatioji  against 
4he  appellant  in  the  manner  before  stated. 

The  question  of  law  arising  from  the  above  state- 
ment, therefore,  is  whether  upon  the  true  construction 
of  the  several  Acts  of  Parliament  hereinbefore  referred 
;to,  a  licence  was  requisite  for  the  sale  of  beer  at  a  price 
not  exceeding  1^  a  quart.  * 

Whereupon-  the  opinion  of  the  Court  of  Ex.  is  asked 
upon  the  said  question  of  law,  whether  or  not  we,  the 
4Mtd  justices,  were  correct  in  our  determination  as  afore- 
flaid.  And  as  to  what  further  should  be  done  or  ordered 
by  tiie  said  court  in  the  premises. 

Given  under  our  hands  this  2nd  day  of  November,  in 
the  year  of  our  Lord  1860. 

(Signed)     H.  Hobiiouse, 
U.  Phklips. 

T,  ThriHff  aligned  for  the  respondent,  contending 
that  it  was  not  lawful  for  any  person  (not  being  the 
keeper  of  an  inn,  alehouse,  or  victualling- house),  under 
the  provisioDS  of  any  of  the  Acts  of  Parliament  men- 
tioned in  the  body  of  the  case  [and  which  he  referred  to], 
to  sell  any  beer  by  retail  at  a  price  not  exceeding  Hd.  the 
quart,  wkhout  having  an  excise  licence  authorising  him 
80  to  do.  By  3  &  4  Vict.  c.  61,  s.  11,  it  isenacted  that 
''  It  sliall  be  lawful  for  any  officer  of  excise  at  all 
times  during  the  hours  in  which  any  house  licensed  for 
the  retail  of  beer  or  cider  may  be  kept  open,  to  enter 
into  every  house,  cellar,  room,  or  place  enuired  for  the 
storing,  keeping,  or  retailing  of  beer  or  cider,  and  to 
make  search  for  and  seise  all  wine  and  spirits,  and 
sweets,  which  may  be  found  in  any  such  house,  cellar, 
room,  or  pboe,  and  to  examine  all  beer  or  cider  kept 
thereiu."  SecL  12.  **  That  it  shall  be  lawful  for  any 
officer  of  excise  during  the  hours  ^in  which  any  house  is 
Icept  open  for  the  sale  of  beer  alter  the  rate  of  1^.  or 
af&r  a  less  .rate  the  quart,  to  enter  into  every  such 
liouse,  cellar,  room,  or  pbu:e  for  the  keeping  or  retail^ 
ingsucli  beer,  and  to  make  search  for  and  seize  all 
wines,  spirits,  sweets,  and  all  beer  whicli  by  law  they 
.are  not  entitled  to  sell."  Sect.  13.  "  If  any  person  not 
bemg  duly  .licensed  to  sell  beer  or  cider,  shall  retail 
any. beer  or  cider,  either  to  be  consumed  in  or  upon  the 
lioase  m  premises,  or  off  the  premises  where  sold, 
or  if  any  penon  shall  sell  any  beer  or  cider  to  be 
consumed  in  or  upon  the  house  or  .premises  where 
sold,  without  being  duly  licensed  so  to  do,  such  person 
shall  in  addition  to  any  excise  penalty  to  which  he 
inay  thereby  become  subject  forfeit  &L,  such  penalty  to 
be  recovered  hi  .the  same  manner  as  any  other, penalty, 
{not  being  excise  penaltiea)  are  by  the  said  recited  Acts 
<11  Geo.  4  &  1  WiU.  4,  s.  64,  and  4  &  5  WUl.  4, 
c  82;),  or  this  Act,  to  be. recovered,  levied,  and  applied. 
Provided  always,  .that  no.infonnation  or  other  proceed- 
ing for  the  .recovery  of  the  said  penalty  shaUbe  ex- 


hibited or  commenced,  except  by  and  in  the  name  of  a 
constable  or  other  officer  of  the  place." 

Scotland,  for  the  appellant,  contended  that  the  appel- 
lant was  not  guilty  of  any  offence  within  tlie  13th 
section  of  3  &  4  Vict.  c.  61.  That  the  said  section 
only  applied  to  the  sale  of  beer  in  respect  of  which  an 
excise  licence  was  required  at  the  time  the  said  Act 
came  into  operation,  and  that  neither  by  the  said  Act 
nor  any  former  Act  was  a  licence  required  for  the  sale 
of  beer  at  1^.  or  a  less  rate  the  quart.  That  the  said 
Act  expressly  recognised  the  lawful  sale  of  beer  at  1^ 
or  a  less  rate  the  quart  in  unlicensed  houses.  That  the 
former  Acts  1  WilL  4,  c  64,  and  4  &  5  Will.  4,  c  85, 
did  not  take  away  the  previously  existing  right  to  sell 
such  beer  without  a  licence,  but  only  extend,  subject 
to  certain  amendments,  the  granting  of  the  licences 
before  required  to  other  persons  than  those  before 
capable  of  holding  such  licences  be  also  referred  to  the 
several  Acts  of  Parliament  relating  to  the  sale  of  beer. 
The  following  is  a  copy  of  a  general  order  issued  by  the 
Board  of  Excise  iu  reference  to  the  sale  of  table-beer 
at  the  rate  of  l^d  per  quart ; — "  General^order.  Excise 
Office,  London,  16th  Nov.  1830.  In'punuanoe  of 
dunections  from  the  Right  Honourable  the  Lords  Com- 
missioneni  of  his  Majesty's  Treasury,  signified  by  letter 
from  one  of  theur  Lordship's  Secretaries,  dated  the  9th 
inst. :  Ordered,  that  no  objection  be  made  by  the 
officers  of  this  revenue  to  the  sale  of  table-beer  only,  by 
retail,  by  persons  not  licensed  in  tho  same  manner  as 
before  the  passing  of  the  Act  1  Will.  4,  c.  64,  provided 
such  beer  be  not  sold  at  a  higher  price  than  l^dL  per 
quart     By  the  board,  Charlks  Browne." 

T/tritig  in  reply.  Cur.  adv.  vulL 

Jan.  12. —  Pollock,  C.B.  delivered  judgment  — 
This  Was  an  appeal  from  the  decision  of  the  magis- 
trates who  had  convicted  the  defendant  fur  selling 
beer  without  a  licence  to  sell,  although  the  beer 
was  of  the  price  of  1^  a  quart  We  are  of 
opinion  that  the  conviction  should  be  affirmed. 
The  case  is  clearly  within  tlie  IStli  section  of  the 
3  &  4  Vict  c.  61 ;  that  is  to  say,  the  defendant  has 
sold  beer  without  a  licence  for  so  doing.  It  is  there- 
fore for  him  to  sliow  some  exception  in  the  Act  of 
Parliament,  or  some  qualification  of  the  enactments  in 
that  section,  which  will  exempt  him  from  its  operation. 
Now,  he  relies  on  the  preceding  section,  which  speaks 
of  houses  kept  for  the  sale  of  beer  at  l^d.  or  less  the 
quart,  and  of  the  seizure  of  beer  they  are  not  entitled 
to  selL  Certainly  the  section  is  not  well  drawn.  With 
reference  to  a  beerhouse  the  law  in  that  clause  in  the 
Act  of  Parliament  will  not  bear  a  very  nice  gramma- 
tical ^Construction  to  be  pot  upon  it  This,  it  is  said, 
assumes  there  is  some  beer  they  are  not  entitled  to  sell, 
and  as  the  previous  section  applies  to  licensed  beer- 
houses, sect  12  must  be  taken  to  apply  to  unlicensed 
houses ;  and  so  it  appears  such  houses  may  sell  some 
beer,  which  can  only  mean  beer  of  the  price  at  which 
the  defendant  sold  his.  The  section  will  not  bear 
a  critical  examination;  but  probably  does  mean 
to  relate  to  liouses  not  licensed  to  sell — not 
licensed  at  all — but  kept  for  the  sale  of  beer 
at  the  rate  of  1^  or  less  a  quart,  and  no  other, 
and  to  authorise  the  seizure  of  some  quality  of  beer. 
But,  assmning  that  to  be  the  case,  we  think  it  is 
enough  to  control  the  express  words  of  the  next  clause, 
which  in  terms  comprehends  all  beer  of  every  descrip- 
tion. There  is  no  enactment  like  that  in  sect 
12  in  the  original  sUtute  of  the  11  Geo.  4  &  1  WilL 
4,  and  the  succeeding  Sale  of  Beer  Jtcts.  It  is  clear 
therefore  that,  before  the  3  &  4  Vict,  persons  selling 
beer  at  1^  or  less  a  quart,  and  not  licensed,  may  be 
subject  to  a  penalty  under  the  1 1  Geo.  4  &  1  WilL  4. 
The  assumption,  therefore,  in  the  12th  section  of  the 
3  &  4  Vict,  that  there  is  beer  which  a  person  may  be 
entitled  to  sell,  though  not  licensed  (if  there  is  any 
such  assumption),  is  erroneous,  and  the  section  cannot 
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be  treated  as  an  enactment  that  sach  beer  may  be  sold. 
Sect.  12  was  probably  introduced  in  relation  to  the 
then  known  state  of  things,  namely,  there  were  places 
not  licensed  at  which  beer  was  sold  at  the  rate  of  \^d. 
or  less  a  quart,  and  it  was  necessary  to  give  a  right  to 
the  excise  officers  to  enter  and  search  there  as  in 
licensed  houses.  It  was  argued  that  the  42  Geo.  3, 
c.  38,  s.  18,  which  prohibits  every  person  not  being  a 
common  brewer,  nor  licensed  alehouse-keeper,  from 
selhng  beer  **  at  any  higher  rate  than  1^  a  quart,"  in 
eifect  legalised  the  sale  of  cheap  beer  without  any 
liceiiae.  It  is  to  be  observed  that  all  that  that  section 
does  is,  not  to  permit  such  sale  without  a  licence,  but 
to  except  it  from  the  additional  penalty  there  mentioned. 
Even  if  legalised  by  the  42  Geo.  3,  it  really  may  have 
been  intended  by  the  11  Geo.  4  &  1  Will.  4,  and 
subsequent  Acts,  including  the  3  &  4  Vict,  to  apply 
their  enactments  to  all  beer,  strong  and  weak,  there 
being  on  their  passuig  less  need  to  facilitate  the  sale  of 
cheap  beer,  and  possibly  it  being  thought  right  that  the 
new  class  of  beersellers  paying  a  licence  should  be  pro- 
tected from  the  competition  of  table-beer  sellers.  But 
we  need  not  speculate  on  the  obj^ta  of  the  L^;islatnre. 
The  enactment  prohibiting  the  sale  of  beer  without  a 
licence  is  plain,  and  no  ezoeptbn  ought  to  be  applied  to 
it  without  strong  reasons,  and  we  see  none.  We  are 
therefore  of  opinion  that  the  conviction  was  right. 

Convictum  of  justioea  affirmed,    JMd^meni  for 
the  reepondeni. 

Attorneys  for  the  respondent,  Messrs.  Dynet  and 
Harvt^y  Linooln^s-inn-fields. 

Attorney  for  the  appeUant,  Mr.  Cooper,  Wineanton. 


OOTTBT  OF  QTTEEN'S  BEKCH. 

Reported  by  John  Thoxpsoit,  T.  W.  Saundbbs,  and  C.  J.  B. 
Hkbtblbt,  EsqriL,  Barristers-at-Law. 

SaJturdayy  Nov.  19. 
Dixon  (appellant)  v.  Doubleday  (respondent). 

County  rale — CommitUe  ofjuetieea  to  prqtare  a  batU 
' — Their  powers  to  require  the  aCtendamse  of  parties 
and  the  production  of  docMmenU-^lS  cf  16  Vict, 
e.  81. 

By  the  15  4: 16  Vict.  c.  81  (An  Act  to  consolidate  attd 
amend  the  slaUdes  relating  to  the  assessment 
and  cottectioH  of  innaUy  rates  in  Englatui  and 
Wales)  the  justices  at  quarter  sessions  may,  from 
time  to  time,  appoint  a  comtniUee  of  their  body  fur 
the  purpose  of  preparing  a  basis  or  standard  for 
fair  and  equal  couiUy  rates  {  and  by  secL  7  tite  com' 
miltee  may  require  the  overseers  of  the  poor,  oonsta" 
bles,  assessors,  collators,  "  and  any  ot/ter  persons 
whomsoever,^  to  appear  before  them,  and  to  produce 
all  parochial  <ind  other  rates,assessments,  valuations, 
apportionments  and  other  documents  in  their  custody 
or  power  relating  to  the  vtthte  of  or  assessment  on 
all  or  any  of  the  property  within  the  several  parishes 
and  places  which  may  be  liable  to  be  assess^  to- 
wards t/ie  county  rate,  and  to  be  examined  on  oaUi 
and  answer  sach  questions  as  Uie  said  committee  may 
put  to  them  towhing  the  said  rates,  assessments, 
valuations,  or  apportionmenls,  or  the  vaiue  of  the 
.  property  oforesaid : 

Eeld,  that  the  oommittte  haxe,  under  this  section,  power 
to  swnmon,  and  examine  on  oatli  any  person  whom- 
.  soever,  though  he  occupies  no  official  posiUon,  and  to 
require  him  to  produce  any  documents  in  his  pos- 
session wldch  (ire  necessary  to  enable  them  to  ascer- 
tain the  value  of  the  properly. 

Where,  Vierejcre,  the  respondent  was  connected  with 
collieries,  and  Juui  in  his  possession  documents  showing 
the  value  of  the  property,  a$ul  he  was  summoned  by 
a  eommiUee  under  the  Act  to  attend  and  produce  all 
<MCcuunis  of  receipts  and  expenditure,  and  all  other 
documents  in  his  cusbjdy  or  power,  rdating  to  the 


value  of  the  said  collieries,  and  he  r^ftised  to  conyaly  - 

with  such  sununons : 
Held,  that  he  was  bottnd  to  have  eompUed  with  such 

sutnmons,  and  that  in  not  having  done  so  he  hsui 

rendered  himself  liable  to  the  penalty  under  the  Act. 

This  was  a  case  stated  under  the  20  &  21  Vict,  c 
43,  upon  tlie  dismissal  of  an  information.  The  following 
was  the  information  :^ 

"  Northumberland  to  wit  — ^The  information  of  William 
Dixon,  of  Alnwick  in  the  county  of  Northumberland, 
clerk  to  the  committee  of  justices  of  the  peace  for  the 
said  county,  appointed  under  the  Ast  of  Parliament 
15  &  16  Vict  c.  81,  for  the  purpoq^  of  preparing  n 
basis  or  standard  for  fur  and  equal  county  rates  in  the 
said  county,  duly  authotised  in  that  behalf  and  acting 
by  the  order  and  for  and  on  behalf  of  the  said  com- 
mittee, made  before  me  Hugh  Moises,  Esq.,  one  of 
her  Majesty *s  justices  of  the  peace  lu  and  for  the  said 
county,  at  Alnwick,  in  the  said  county,  this  26tli  day 
of  May  in  the  year  of  our  Lord  1860,  who  aaith  that 
Thomas  Doubleday,  of  Newcastie-upon-Tyne,  Esq., 
having  been  required  by  an  order  in  writing  of  the  said 
committee,  signed  by  the  said  William  Dixon  as  their 
clerk,  and  by  their  order  and  duly  served  upon  him,  to 
appear  before  the  said  committee  on  the  4th  day  ot 
April  instant,  at  the  court-house,  at  Morpeth  in  the 
said  county,  at  twelve  o^olock  at  noon,  and  then  and  there 
to  produce  before  them  all  accounts  of  receipts  and 
expenditure  and  all  other  documents  in  his  custody  or 
power  relating  to  the  value  of  certun  collieries  and  coal- 
mines m  the  east  division  of  Castleward  in  the  said 
county,  to  wit,  Backworth  Colliery  and  Bnrradoii 
Colliery,  such  collieries  and  coal-mines  being  property^ 
in  the  several  parishes  within  the  said  division  liable 
to  be  assessed  towards  the  county  rate,  and  to  be  ex- 
amined on  oath,  and  answer  such  questions  as  the  said, 
committee  might  put  to  him  respecting  the  said  several 
collieries  and  coal-mines,  so  that  with  the  aid  of  the 
returns  from  the  parochial  and  other  rates  then  in  the 
custody  of  the  sud  committee,  they  might  be  enabled 
more  correctly  to  arrive  at  the  true  rateable  value  of 
such  collieries  and  coal-mines,  did  unlawfully  and  with- 
out any  reasonable  excuse,  neglect  to  i4>pear  before 
the  said  committee  accordingly,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided. 

"  W.  Diciuox. 

*^  Taken  before  me  at  the  time  '\ 
first  above  mentioned,  at  Alnwick  >Hugh  Moisbs." 
in  the  said  county.  J 

The  information  was  laid  under  the  15  &  16  Vict 
c.  81,  s.  8. 

On  the  day  of  hearing  all  parties  attended.  The 
facts  were  admitted  by  the  defendant  to  be  correctiy 
laid  in  the  information.  It  was  also  admitted  by  him 
that  he  had  in  his  possession  private  aooonnts  and  dooi- 
ments  relating  to  the  annual  value  of  the  collieries  and 
coal-mines  in  the  information  mentioned,  and  that  he 
was  able  to  give  evidoioe  touching  the  net  annual  value, 
but  he  declined  to  produce  the  said  documents,  or  to 
give  the  required  evidence.  It  was  admitted  by  the 
prosecutor:)  that  the  defendant  was  not  overseer  of  the 
poor,  a  constable,  an  assessor,  a  collector  of  publio 
rates  of  or  for  any  parisli,  township,  borough,  or  place, 
within  the  county,  and  that  he  was  not  a  person  having 
the  custody  or  management  of  any  public  or  parochial 
rates  or  valuations  of  any  such  parish,  township, 
borough,  or  place,  within  the  county.  It  was  also  ad- 
mitted by  the  prosecutors  that  the  defendant  had  not 
in  his  custody  or  power  any  parochial  or  other  i-ates,  or 
assessments,  valuations,  apportionments,  or  other  docu- 
ments relating  to  the  value  or  assessment  on  all  or  any 
of  the  property  with  respect  to  which  he  was  required 
to  give  evidence ;  and,  further,  that  any  document  in 
the  defendant's  possession,  or  information  ralating  to 
the  subject-matter  of  the  inquiry,  wero  so  solely  in  his 
private  capacity 
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Q.  B.] 


Dixon  v,  Doubuidat. 


[Q.  B. 


On  the  |Murl  of  the  ssid  committee  it  was  contended 
that  they  have  the  power  to  require  the  owners  and  les> 
ceesof  ooUieriesandhtnds,  and  any  other  person  or  persons 
whomsoever,  to  appear  before  them,  and  to  prodti^'c 
their  private  accounts  or  other  documents  ,of  a  Uke 
nature  in  theur  custody  or  power  relating  to  (that  is, 
^cnlated  to  show)  the  net  annual  value  of  any  pro- 
{wrty  in  the  county  rateable  to  the  relief  of  th«  p<j.'r, 
and  that  the  expression  "  any  other  persons  whomso- 
ever **  in  the  Tth  section  of  the  Act  is  not  oonSned  or 
limited  to  persons  being  public  officers  having  the 
•coatody  of  parochial  and  such  like  documents.  That  the 
primary  object  of  the  statute  is  to  enable  the  committee 
to  prepare  a  basis  or  standard  for  fan:  and  equal 
county  rates,  the  same  to  be  prepared  rateably'and 
equally  according  to  the  full  and  fair  annual  value  of 
ibe  property  rateable  to  the  relief  of  the  poor.  That 
by  sect.  6  the  words  **  full  and  fair  annual  value  "  are 
to  be  taken  to  mean  the  net  annual  value  of  the 
property.  That  to  enable  the  committee  to  arrive  at 
and  ascertain  that  value  very  extensive  powers  are 
.^Toi  to  them  by  sects.  5  and  7,  including  the  power 
to  call  before  them  ^*any  perwns  whomsoever"  to  pro- 
duce documents,  and  to  be  examined  upCu  oath  touching 
the  value  of  Uie  property  to  be  assessed.  That  if  it  be 
■said  that  the  expression  **  any  person  whomsoever  "  in 
sect  7  must  be  construed  to  mean  any  persons  of  a 
public  or  quoii  public  character,  such  as  constables  and 
•others  mentioned  in  the  Act,  the  answer  to  that  argu- 
ment is  twofold :  firstly,  the  object  of  the  Le^latare 
nqnires  a  more  liberal  construction  of  the  woi^ ;  and 
secondly,  the  marked  differ^'uce  between  the  language 
used  in  the  5th  section  (which  is  confined  to  persons  of  a 
public  or  quati  public  cliaracter)and  that  used  in  the  7th 
section,  clearly  shows  that  the  intention  of  the  Legislature 
was  to  confer  upon  the  committee  the  power  of  celling 
for  private  accounts  and  examining  private  individuals 
with  reference  to  the  net  annual  value  of  any  of  the 
rateable  property  in  tlie  county.  It  was  alao  contended 
by  the  said  eonmuttee  that  in  the  case  of  collieries  the 
overseeiB  have  no  means  of  ascertaining  the  rents  paid 
by  the  lessees,  or  of  ascertaining  what  additional 
•annual  value  should  be  put  upon  the  collieries  in  respect 
of  things  affixed  and  givmg  additional  value  to  the 
freehold  (such  as  waggon  ways,  &&),  and  such  in- 
formation can  only  be  obtained  by  the  examination  of 
the  owners  or  lessees  of  the  collieries  or  their  agents, 
and  by  compelling  them  to  produce  such  documents  as 
are  in  their  possession  or  power  relating  to  the  net 
jumual  value  of  the  property  in  question. 

On  the  other  hand  it  was  contended,  on  the  part  of 
the  defendant,  that  the  committee  have  not  the  power 
to  require  him  to  appear  before  them,  and  produce  his 
private  accounts,  or  other  documents  of  a  like  nature 
nlating  to  the  value  of  any  property  liable  to  be 
assessed  to  the  county  rate,  and  to  examine  him  on 
oath,  and  compel  him  to  answer  questions  touching  the 
yaloe  of  propeity. 

The  view  of  the  justices  coinciding  with  that  ot  the 
defendant,  they  dismissed  the  information. 

By  the  15  &  16  Vict.  c.  81  (An  Act  to  consolidate 
nod  amend  the  statutes  relating  to  the  assessment  and 
collection  of  county  rates  in  England  Wales),  s.  2, 
it  is  enacted  that  it  shall  be  lawful  for  the  justices  of 
overy  county,  at  their  general  or  quarter  sessions,  from 
time  to  time  to  appoint  any  number  of  justices,  not 
exceeding  eleven  nor  less  than  five,  to  be  a  committee 
for  tiie  purpose  of  preparing  a  basis  or  standard  for 
fair  and  equal  county  rates,  such  basis  or  standard  to 
be  founded  and  prepared  rateably  and  equally  accord- 
ing to  the  full  and  fair  annual  value  of  the  proper^, 
xnessnages,  lands^  tenements  and  hefsditaments  rate- 
able to  the  relief  of  the  poor  in  every  parish,  &c. 

By  sect.  5  it  is  enacted  that,  **¥or  the  purpose  of 
preparing  such  basis  or  standard  ...  the  said 
•committee  by  tlieir  order  in  writing,  to*  be  signed  by 


their  clerk,  may  from  time  to  time  .  .  .  direct  the 
overseen  of  the  poor,  constables,  assessors,  and  collec- 
tors of  public  rates  of  or  for  any  parish  .  .  .  and 
all  other  persons  having  the  custody  or  management  of 
any  public  or  parochial  rates  or  valuations  of  any  such 
parii^  ...  to  make  returns  in  writing  to  the 
said  committee  ...  of  the  amoimt  of  the  full 
and  fair  annual  value  of  the  whole  or  any  part  of  the 
property  within  the  parish  .  .  .  liiU>le  to  be  as- 
sessed towards  the  county  rate,  together  with  the  date 
of  the  last  valuation  for  the  assessment  of  such  parish, 
and  the  name  of  the  surveyor,  or  if  no  surveyor,  then 
the  name  or  names  of  the  person  or  persons  by  whom, 
and  the  manner  in  which  the  said  valuation  was 
made,"  &c 

By  sect.  7  it  is  enacted,  that  "  the  said  committee  . 
may  from  time  to  time,  as  often  as  they  may  deem  it 
necessary  .  •  .  requue  the  said  overseers  of  the 
poor,  constables,  assessors,  collectors,  and  any  other 
persons  whomsoever,  to  appear  before  them  when  and  ■ 
whera  and  as  often  as  the  said  committee  may  deem 
expedient,  and  to  produce  all  parochial  and  other  rates, 
assessments,  valuations,  apportionments  and  other- 
documents  in  their  custody  or  power,  relating  to  the  . 
value  of  or  assessment  on  all  or  any  of  the  property 
within  the  several  parishes  and  places  aforesaid,  whidi 
may  be  liable  to  be  assessed  towards  the  county  rate, 
and  to  be  examined  on  oath  and  answer  such  questions 
as  the  said  committee  may  put  to  them  touching  the 
said  rates,  sssessmeots,  valuations,  or  apportionments, 
or  the  value  of  the  property  aforesud,"  &o. 

By  sect.  8  it  is  enacted,  that  "  every  overseer  of  the 
poor,  constable,  assessor,  collector,  or  other  person  so 
required  to  make  returns,  or  to  appear  as  aforesaid,  who 
shall  without  any  reasonable  excuse  neglect  to  make 
such  returns  in  writing  as  aforesaid,  or  wilfully  make 
any  false  return,  and  eveiy  person  who  shall  neglect  or 
refuse  to  appear  when  required  to  do  so  as  aforesaid,  or 
to  be  sworn  or  examined,  or  to  produce  such  documents 
as  herainbefore  provided,  shall  forfeit  a  sum  not  ex- 
ceeding 20^,  to  be  prosecuted  for  and  recovered  by  order 
of  the  said  committee,  before  any  two  of  her  Majesty's 
justices  of  the  peace." 

ManiiUf^  Q.C.  {LiddeU  with  him)  now  appeared  for 
the  appellant ;  and 

MeiUsh  (^fkuoidton  with  him)  for  the  respondent. 
The  arguments  were  similar  to  those  used  in  the 
court  below,  and  stated  in  the  case. 

Cromptov,  J. — ^The  statute  gives  powers  to  the 
justices  to  make  a  standard  for  the  county  rate  which 
is  to  be  a  lasting  one,  the  parishes  having  a  power  of 
appeal.  It  is  a  very  important  matter  to  be  adjusted, 
and  therefore  a  committee  is  to  be  appointed  to  carry 
it  out.  I  agree  with  Mr.  Mellish  as  to  what  is  the 
object  of  the  Act,  namely,  to  ascertsin  whether  or  not 
the  parishes  sre  fairly  ratied  upon  the  rental  and  not  a 
merely  arbitrary  rating.  Now  they  can,  by  sect.  5, 
get  the  exact  rating  under  the  poor-rate.  But  I  do 
not  see  how  the  committee  aro  to  get  at  the  real 
value  of  the  parish  unless  they  get  at  the  parts  of  it. 
They  might  get  from  the  overseen  the  fact  that  the 
parish  is  not  assessed  on  its  fair  annual  value,  and 
therefore  it  seems  to  me  to  be  very  necessary  that  there 
should  be  a  power  to  ascertain  the  real  value.  That 
being  the  object  of  the  Act,  the  words  used  aro  very- 
strong,  and  seem  to  give  the  power  to  get  at  it  by  sum- 
moning befora  them  all  persons  who  can  furnish  them 
with  the  necessary  information.  This  may  be  an  in- 
quisitorial proceeding,  and  be  liable  to  abuse,  but  it  is  a 
very  necessary  power,  and  I  do  not  see  how  the  com- 
mittee could  get  on  without  it.  It  seems  to  me 
that  the  persons  to  be  summoned  are  not  confined  * 
to  overseers  of  the  poor,  constables,  assesson  and  col- 
lectors, but  extend  to  all  other  persons.  The  words  * 
sre  extremely  strong,  and  ^viog  them  their  ordinary 
meaning,  it  cannot  be  held  that  "  any  other  person  . 
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Beg.  v.  Bkhtbii. 


[Q.B. 


Tivhonisoevcr  ^  means  only  any  other  person  of  the  like 
nature  as  those  previously  mentioned.  Then  the  words 
as  to  the  docnmenti}  are  very  strong ;  they  are,  ^*  all 
parochial  and  other  rates,  assessments,  valoations, 
apportionments  and  other  dactunenis  in  their  custody  or 
power  relating  to  the  value  of  or  assessment  on  all  or 
any  of  the  property.'*  Kotlung  can  he  stronger.  I 
think  the  words  give  the  power  to  summon  any  persoiis 
whom  they  may  think  necessary  for  the  purpose  of 
affording  them  the  necessary  information.  It  is  a 
power  given  to  a  body  of  gentlemen  in  the  belief  that 
they  will  not  exercise  it  vexatiously.  I  think  the  jus- 
tioes  came  to  a  wrong  conclusion. 

Hill,  J. — I  am  of  tlie  same  opinion.  The  question 
is  whether  the  words  ^*any  other  persons  whom- 
soever" must  be  construed  aooording  to  their  plain  and 
grammatical  meaning,  or  are  to  be  restrained  to  mean 
only  those  persons  mentioned  in  the  5th  section  ?  And 
on  full  consideration  I  think  the  words  are  to  be  con- 
strued according  to  their  natural  meaning.  The  rule 
in  such  ciuses  is,  that  tlio  intenUcm  of  the  Legislature 
must  be  gathered  from  the  object  it  had  in  view.  The 
object  here  is  very  plain.  Seeing  then  what  was  the 
object  of  the  Legislature,  it  is  of  importance  that  all 
the  requirements  of  the  Act  should  be  construed  with 
reference  to  that  object.  One  of  the  duties  imposed  by 
the  5th  section  is  that  of  giving  the  date  of  the  last 
▼alnation  and  the  name  of  the  surveyor.  Now  it  was 
clearly  the  intention  of  the  Act  to  give  the  committee  a 
power  to  refer  to  the  surveyor,  but  if  the  limitation  is 
put  upon  the  words  that  is  contended  for,  the 
committee  would  have  no  power  to  have  the 
surveyor  who  made  the  survey  before  thtikn.  Then 
the  7th  section  gives  power  not  only  to  have  before 
them  the  overseers,  constablesi,  assessors  and  col- 
lectors, but  "any  other  persons  whomsoever.** 
There  is  no  power  for  the  committee  to  call  for  any 
document,  except  such  as  has  reference  to  the  value  of 
the  property.  Now  it  may  be  said  that  this  power  is  ' 
inquisitorial,  and  so  it  may  be ;  but  there  is  nothing 
onfair  in  giving  the  committee  a  power  to  make  this 
inquiry.  Looking  at  the  whole  Act  of  Parliament,  I 
see  nothing  unfsur,  unjust,  or  improper,  in  holding  that 
the  words  used  are  applicable  to  this  person,  and  I 
therefore  think  that  the  magistrates  came  to  an  erro- 
neous determination,  (a) 

C<U6  to  go  back  to  the  JuHioei. 

Wedneadoffj  Jan.  16. 
fiKO.  V,  Bkster. 
Mwdeipai  corporation — Election  of  coundllar—  />if- 
qualification  of  ctitulidnie — Notioe  thereqf  to  voters 
— Time  for  fresh  election. 
Wften  a  part§f  seeks  to  invalidate  an  election  vpon  the 
ground  that  votes  given  were  thrown  away  bg  reason 
of  the  jMrtg  for  whom  they  were  given  being  die- 
gualifieti,  it  wtusi  be  shown  that  suck  a  wumber 
of  voters  as  are  sufficient  to  turn  the  election  had 
notice  of  tJie  distiaalifoalion  b^ore  voting,  and  it  is 
not  sufiaeni  to  allege  iheU  the  fact  uf  disqualifiear 
Uon  **  was  generaUg  and  notoriouslg  kmnon  in  and 
through  the  said  borough  at  and  before  the  said 
nomination,*^  4'c 
Where  a  party  has  been  elected  a  tovmnoounallor  ^f  a 
vswUcipal  borough,  and  he  resigns  his  office,  the 
election  to  supply  his  place  is  well  held,  if  it  takes 
place  within  ten  days  after  notice  is  given  of  the 
vacancy  by  two  burgesses,  as  provided  for  by  secL 
11  of  the  16^  17  VicLc.79. 
iMsfi,  Q.  C.  {Newton  with  him)  moved  for  a  rule 
calling  upon  a  Mr.  Bester  to  show  cause  by  what  right 
he  exercised  the  office  of  town-councillor  of  the  borough 
«f  Godmanchester.      It  appeared  that*  at    the  last 

(a)  Cockharn.    C.J.  was  In  the  conrt  fbr  Grown  Case 
Beserved,  and  Wightman,  J.  was  at  obambera 


general  election,  on  the  1st  Nov.,  four  connciUorB  were 
to  be  elected,  upon  which  occasion  there  was  a  contest, 
and  ultimately  a  Mr.  Bates  was  dedarsd  to  be  dected 
as  one  of  the  candidates  (the  lowest  of  the  fonr) 
who    had    the   greatest   number  of   votes  — a   Mr. 
Custanee  being  tiie  next  highest.    At  the  tune  of  the 
election  it  was  said  that  Mr.  Bates  was  disqualified, 
and  upon  this  point  the  affidavit  used  upon  this  motion 
stated  that  he  was  not  duly  rated,    &&,  ''and  not 
living  and  never  having  been  a  householder  witiiin  the 
said  borough  or  withui  seven  miles  thereof,  which 
latter  fact  was  generally  and  notoriously  known  in  and 
throughout  the  said  borough  at  and  before  the  said 
nomination  of  the  said  Robert  Bates.**    Proceedings 
were  afterwards  taken  by  quo  warranto  against  Mr. 
Bates,  whereupon  he  resigned  his  office.    Mr.  Custanee 
thereupon  claimed  the  seat,  but  the  town    council 
declined    to  admit    him,    and   they  proceeded  to  a 
fresh  election,   upon  which  Mr.  Bester  was  elected. 
tCnoMPToif,    J.  —  Are   your   affidavits    sufficiently 
strong  that    it  was   notoriously    known    that    Mr. 
Bates    was    disqualified?      You    only    say    that   it 
was    generally     and     notoriously    known    in    and 
throughout    the    said    borough.      This   is    a   rerf 
general   statement.]       The    defendant    will    not   be 
precluded  by  the  granting  ot  this  application.  Tliere  is 
another  objection.    By  the  5  &  6  WilL  4,  c  76,  s.  47, 
it  is  enacted  that  if  any  extraordinary  vacancy  shall 
be  occasioned  in  the  office  of  councillor,  the  burgesses 
entitled  to  vote  shall  on  a  day  to  be  fixed  by  the  mayor 
of  such  borough  (such  day  not  to  be  later  than  ten 
days  after  such  vacancy)  elect  from  the  persons  quali- 
fied to  be  councillors  another  burgess  to  supply  sudi 
vacancy.    And  by  the  16  &  17  Vict,  c  79,  s.  11,  it  Is 
enacted  that  *^  if  any  extraordinary  vacancy  shall  hap- 
pen in  the  office  of  oonndllor,  the  election  to  supply 
such  vacancy  shall  take  place  not  later  than  ten  days 
after  notice  shall  have  been  given  to  the  mayor  or 
town-derk  by  any  two  burgesses,  anything  to  the  con- 
trary notwithstandbg.*'  In  the  present  eeae  the  election 
had  not  taken  place  within  ten  days  after  the  vacancy, 
though  it  had  taken  place  within  ten  days  after  notice 
having  been  given  by  two  burgesses.   The  47th  section 
of  the  5  &  6  Will.  4,  c  76,  is  not  repealed  by  the  11th 
section  of  the  16  &  17  Vict,  c  79,  and  both  sections 
may  therefore  stand  together,  and  as  the  town-derk 
was  aware  of   the  vacancy  by   Bates's  resignatkm, 
because  he  prepared  it,  the  new  election  ought  to  have 
taken  place  within  ten  days  of  that  time.    The  mean- 
ing of  the  16  &  17  Vict,  c-  79,  is,  that  when  tlie  town 
council  themselves  have  no  knowledge  of  the  fact,  then 
the  time  is  to  run  from  the  date  when  they  have  notioe 
from  two  burgesses.    [Hill,  J. — ^This  would  seem  to 
be  sufficient] 

Cbompton,  J. — I  think  there  should  be  no  rule  in 
this  cose.  It  b  no  doubt  a  part  of  corporation  law, 
that  if  voters  are  made  aware  of  the  disqualification  of 
a  candidate,  thdr  votes  for  hun  are  thrown  away.  No 
doubt  this  rule  operates  hanhly  sometimes,  as  it  may 
have  the  effect  of  putting  into  office  a  person  who  has 
a  very  inconsiderable  number  of  votes.  If  the  appli- 
cant had  come  forward  and  stated  that  such  and  such 
voters,  who  knew  of  the  disqualification,  voted  for  the 
party,  and  thereby  gave  him  the  majority,  that  woold 
have  been  a  different  matter ;  but  here  he  comes  and 
asks  us  to  draw  an  inference  whidi,  m  fact,  he  htmselt 
has  not  drawn. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that  Mr. 
Lush*s  affidavit  is  insufficient.  In  order  to  sustaun  his 
case,  he  ought  to  have  given  proof  that  a  certain 
number  of  doctors  suffldent  to  turn  the  dection  knew 
of  the  disqualification.  The  mode  of  swearing  in  the 
present  case  ought  not  to  be  enoounged.  (a) 

Jiulerefksed, 

(a)  Cockbam,  C.J.  hud  left  the  oourt ;  Wightman,  J.  had 
gone  to  chambera 
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RbG  V,   MOUBILYAX  AN1>  ANOTHER— EVBRBTT  V.   GrAPES. 


[Q.  a 


BbO.  V,  MOUBCLTAII  AND  AMOTUKB. 

The  MetropoUtan  BuUding  Aei-^l^  f  19  Vict,  c.  182, 
M.  3,  69,  72,  73— £ji7»eiMa#  re&ilMW  to  a  dantftrotu 
abructwn'-^From  yfkom  r^overoble. 

Where  a  chapel  wat  leased  by  A,  B.  to  C,  />.  Jor 
Iwenif-one  yean,  and  expenses  were  tncttrred  by  the 
commissioners  voider  sect,  73  of  the\^  ^  \9  Viet, 
c  122  (the  MetropotiUm,  BuUding  Act),  such  ex- 
penses were  held  to  be  recoverable  from  C,  2>.,  who 
was  the  owner  as  designated  by  sect.  3,  and  not  from 
A.B. 

This  was  a  case  stated  for  the  opinion  of  the  court 
npon  an  order  made  bj  a  metropolitan  police  magistrate 
upon  the  defendants  as  owners  of  a  dan(;erous  stnic- 
ture,  for  the  payment  of  the  sum  of  36/L  9#.  8dl,  the 
expense  incnired  by  the  commissioners  under  the 
18  ^  19  Vict,  c  122,  s.  173  (the  Metropolitan 
Building  Act)  in  respect  of  such  dangerous  struc- 
ture. 

By  sect.  69  the  oommissioners  may  cause  a  sun'ey 
to  be  made  of  a  dangerous  structure,  and  by  sect.  71 
the  surveyor  is  to  give  a  certificate,  and  if  he  finds  the 
structure  to  be  dangerous,  the  oommissioners  are,  by 
sect.  72,  to  require  the  owner  or  occupier  to  take  down, 
secure,  or  repair  the  same.  By  sect.  73,  if  the  owner 
or  occupier  fails  to  comply  with  the  notice,  the  oommis- 
sioners may  (after  certain  proceedings)  cause  such 
istnicture  to  be  taken  down,  &c,  "  and  all  expenses 
incurred  by  the  said  oommissioners  in  respect  of  any 
tlangerons  structure  by  virtue*  of  the  second  part  of  this 
Act  shall  be  paid  by  the  owner  of  such  structure,  but 
without  prejudice  to  his  right  to  recover  the  same  from 
any  lessee  or  other  person  liable  to  the  expenses  of 
repairs," 

By  the  interpretation  clause,  sect  3,  it  is  enacted 
that  the  word  "  owner"  shall  apply  to  every  person  in 
possession  or  receipt,  either  of  tlie  whole,  or  of  any 
part  of  tho  rents  or  profits,  of  any  land  or  tenement,  or 
in  the  oocupation  of  such  land  or  tenement,  other  than 
as  a  tenant  from  year,  to  year,  or  for  any  less  term,  or 
as  a  tenant  at  will.  The  premises  in  question  consisted 
of  a  chapel  at  Bermoudsey,  called  Bethesda  Chapel, 
used  for  divine  service  only  on  Sundays,  of  which 
property  the  defendants  were  the  freeholders,  but  who 
bad  leased  the  same  for  twenty-one  years  to  a  Mr.  Neil, 
and  the  question  was,  whether  the  defendants  were  the 
parties  upon  whom  the  order  should  be  made,  or  the 
said  Mr.  Neil.  • 

EUis  appeared  in  support  of  the  order,  and 

Mtmisty,  Q.  C  fCoxon  with  him)  contra. 

CocKBUBH,  G.  J.— I  am  of  opinion  that  the  order 
of  the  magistrate  was  wrong,  on  the  ground  that  the 
appellants  were  not  the  owners  oi  the  chapel,  and 
consequently  not  liable  to  bear  these  expenses.  It  all 
turns  upon  the  constmction  to  be  put  upon  the 
72nd  and  73rd  sectbns;  these  provide  that* 
when  premises  are  in  a  certain  state,  then  tbd  proper 
parties  shall  cause  ihe  same  to  be  shored  up,  and  notice 
is  to  be  given  to  the  owner  or  occupier  to  take  down, 
secure,  or  repair  the  same.  The  7drd  section 
goes  on  to  provide  how  an  order  of  justices  is  to  be 
obtained  requiring  the  owner  or  occupier  to  secure,  &e. 
the  premises ;  then,  if  this  is  not  complied  with,  the 
oommissioners  may  do  it  themselves  and  recover  the 
expenses  from  the  owner.  Now  the  ownor  is  the  party 
primarily  liable,  and  upon  his  default  the  oocupier  is 
liable.  In  this  case  the  appellants  are  the  lessors  of 
premises  to  a  person  of  the  name  of  Neil,  and  be  is 
lessee  for  a  term  of  twenty-one  years.  It  is  plain  that 
Mr.  Neil  being  the  lessee  of  the  tenement,  he  b  the 
owner  of  it.  But  it  is  said  he  is  not  liable  because  he 
is  not  in  the  occupation  of  it.  The  tenement  is  a 
chapel  used  on  Sundays,  and  on  other  days  it  is  shut 
up.  The  occupation  must  be  taken  subject  to  the 
•  nature  of  the  premises.     He  is  an  occupier  with  a 


greater  interest  than  from  year  to  year.    The  order 
would  have  been  good  as  acj^inst  him. 
CROMPToai  and  Hu.i^  JJ.  concurred. 

Order  quashed, 

Wednesday,  Jan.  23. 

EvsBEiT  (appellant)  v.  Grapes  (respondent)* 

Bye-laws— Not  to  keqf  fngs—Bad^^  cj-  6  WUL  4^ 

G.  76,  s,  90. 
A  bye4aw,  made  hy  a  town  council,  under  the  pro- 
visionsofsecL90<ifthe5^6  WiiL4,c,76{Mmd~ 
cipal  Corporation  Act),  ia^osed  a  fine  upon  ever^ 
person  "  who  shall  keep,  or  suffer  to  be  kept,  any 
swine  within  the  said  borough f-om  the  \st  day  of 
May  to  the  Zlsl  day  of  October  inclusive  in  any 
year:" 
Held,  that  such  a  bye-law  is  bad. 

This  was  a  case  stated  under  the  20  &  21  Vict, 
c  43,  upon  a  con\iction  by  justices,  for  an  ofii$nc» 
against  a  bye-law  made  by  the  town  council  of  New- 
port, Isle  d  l^glht 

The  esse  stated  that  on  the  12th  Deo.  1859  th* 
town  council  of  the  borough  of  Newport,  in  the  Isle  ot 
Wight,  under  the  powers  conferred  by  the  Act  b  &  ^ 
WiU.  4,  e.  76,  s.  90,  made  a  bye-law,  of  which  the 
following  is  a  copy  :— 

*'  Eveiy  person  who  shall  keep,  or  suffer  to  be  kept^ 
any  swine  within  the  said  borough  from  the  1st  da^ 
of  Bfay  to  the  3  let  day  of  October  inclusive  in  any 
year,  shall  for  every  such  offence  forfeit  and  pay  thd 
sum  of  As.,  and  the  further  sum  of  2s.  6d.  for  every 
day  the  same  shall  continue.*' 

This  bye-law  was  duly  allowed  pursuant  to  the 
statute. 

The  appellant  William  James  Everett,  who  is  a 
butcher  and  a  pork  butcher,  residing  and  carrying  on 
business  in  tho  said  borough  of  Newport,  was  sum- 
moned upon  the  information  and  complaint  of  the  re- 
spondent Geoige  Grapes,  the  superintendent  of  police 
for  the  said  borough,  for  having  on  the  5th  June 
1860  kept  certain  swine  within  the  said  borough,  in 
breach  of  the  said  bjre-law.  The  summons  came  on 
for  hearing  on  the  18th  June  1860,  and  it  wa» 
proved  that  on  the  day  named  in  the  summons  the 
appellant  bad  in  his  slaughter-house  within  the 
borough  a  large  sow,  and  ten  small  pigs  about  three 
weeks  old,  and  that  he  had  slso  in  the  slaughter-house 
at  the  same  time  a  large  hog,  the  latter  of  which  he 
said  be  was  going  to  slaughter,  but  it  was  not  proved 
that  the  keeping  of  the  said  swine  was  a  nuisance,  or 
that  they  were  kept  on  any  other  day  than  the  Said 
5th  June.  The  appellant*s  attorney  contended  that 
the  bye-law  in  question  was  not  for  the  regulation 
merely,  but  was  in  restraint  of  trade,  and  was 
therefore  iUegal ;  and  further,  that  the  said  town 
council  had  exceeded  their  authority  in  making 
it,  as  by  the  90th  section  of  the  said  Act  they 
were  only  authorised  to  make  such  bye-laws  as  to  theni 
should  seem  meet  for  the  prevention  and  suppression 
of  all  such  nuisances  as  were  not  already  punishable  in 
a  summary  manner  by  virtue  of  any  Act  in  force 
thnm^MMit  such  borough,  whereas  the  bye-law  in 
question  prohibited  the  keeping  of  swine  absolutely, 
inespective  of  the  questbn  of  whether  they  were  kept 
in  such  manner  as  to  be  a  nuisance.  The  justices  were 
of  opinion  that  the  said  bye^law  having  been  made 
with  all  the  formalities  prescribed  by  the  90th  section 
of  the  5  &  6  WilL  4,  c  76,  and  not  having  been  dis- 
allowed by  her  Majesty  in  Council,  they  were  bound  to 
enforce  it  without  reference  to  the  question  aa  to 
whether  it  was  reasonable  or  unreasonable  ;  but  as- 
suming they  could  entertain  that  question,  they  consi- 
deredSiat  the  bye-law  was  a  "  regulation,"  and  not  a 
^  restraint "  of  trade,  and  was  therefore  valid.  They 
therefore  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  pay  a  penalty  of  five  shillings. 
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[Q.  B. 


By  sect  90  of  the  5  &  6  Win.  4,  c  76,  it  is 
•enacted,  "  That  it  shall  be  lawful  for  the  oonncil  of 
taaj  borough  to  make  each  bye-laws  as  to  thorn  shall 
seem  meet  for  the  good  rule  and  gorenunent  of  the 
borough,  and  for  the  prevention  and  suppression  of  all 
such  nuisances  as  are  not  already  punishable  in  a  sum- 
maxy  manner  by  virtue  of  any  Act  in  force  throughout 
such  borough,  and  to  appoint  by  such  hye-lftws  such 
fines  as  they  shall  deem  necessary  for  the  prevention 
and  suppression  of  such  offences,**  &c. 

Bert  appeared  in  support  of  the  conviction,  and 

contended  that  the  bye-law  was  valid.  '[Cromfton,  J. 

,  —Bye-laws  of  this  kind  always  have  the  qualification 

'*  so   as   to  be  a  nuisance."    Wiohtmax,  J. — Here 

the  bye-law  is  generally  against  the  keeping  of  pigs.] 

Dowdetwdlf  for  the  appellant,  was  not  called  upon. 

The  Court  thought  the  bye-law  bad.(a) 

Judgment  Jor  the  appellant. 


Monday  Nov,  26. 

JIbg^  on  the  profleeation  of  the  Parish  Ovpicbbs  of 

RusBTozr. 
Spxnceb  9.  The  North  Staffokdshirb  Railway 

COMPASY. 

Raihoay — AeMtament  to  poor-rate. 
The  percentage  a$noiuU  to  be  allowed  on  the  capital 
and  tenants' profits,  it  to  be  calcmluted  on  theroUing 
etock  of  a  raUwag  eompanjfy  with  r^erence  to  tltt 
vaJue  which  an  incoming  tmuuU  would  gice  f^r  it 
at  the  time  foAeti  the  rate  m  vuide,  and  not  wtili  re- 
ference to  its  cost  price  to  the  oompang, 
A  railway  oompcmy  is  entitled  to  a  deduction  in  respect 
qfcapitiU  invested  in  moveable  tilings,  such  as  offiu 
and   station    fumityTe,    buit   not  in    respect    of 
things  so  attadied  to  the  frenikM  as  to    become 
part  of  iL 
Things  capable  of  being  removed,  but  so  far  attached 
to  the  raUway  as  to  be  intended  to  remain  perma- 
nently  connected  with  it  as  permanont  appendages 
to  it,  and  essential  to  its  working,  are  to  be  included 
in  estimating  the  rateable  valm  of  the  company's 
premises. 
The    deduction  to  be  allowed  in  respect  of  stations, 
buiUUngs  and  sidings  is  to  be  calcult^ed  on  the 
actual  value,  and  noton  the  originalcosL 
Whether  a  raUway  oompany  is  entitled  to  a  deduction 
for  interest  and  tenants*  pnffits  upon  its  footing 
capital  depends  upon  this,  viz,^  whether  there  is  any 
delay  in  realising  the  profits  betjond  what  is  neoes- 
sarHy  incident    to   the  ordinary    es^floyment    qf 
capitaL 

Upon  appeals  by  the  North  Stafibrdshira  Railway 
Company  against  two  rates  made  for  the  relief  of  the 
poor  of  the  township  of  RushtonSpenoer,  in  the  county 
«f  Stafford,  the  following  case  was  by  consent  and  by 
order  .of  Hill,  J.,  stated  for  the  opinion  of  this  court, 
imder  12  &  IS  Vict.  c.  45. 

The  North  Staffordahire  Railway  paases  through  the 
township  of  Rushton  Spencer,  for  a  distance  of  104 
chains,  and  in  respect  of  this  portion  of  their  line  of 
railway,  and  the  stations,  buildings  and  sidings  within 
the  said  township,  the  appellimts  are  assessed  in 
each  of  the  said  rates  upon  a  net  rateable  value  of 
219L 

The  appellants  and  respondents  are  agreed  to  take 
as  the  gross  earnings  in  the  said  township  of  Rushton 
Spencer  for  one  year  the  sum  of  176 W. 

The  total  working  expenses  of  the  line  for  one  year 
ending  the  30th  June  1858,  including  rates,  taxes, 
and  Government  duty  and  certain  tolls  payable  to  the 
Midland  Railway  Company,  amounted  to  132,290^, 
of  which  sum  it  has  also  been  agreed  that  965/L  is  tlie 
fair  portion  chargeable  to  the  said  township  of  Rush- 
ton  Spencer,  and  to  be  deducted  from  the  said  gross 

(a)  Cockbam,  CJ.  vraa  absent  from  Indisposition. 


earnings  in  ascertaining  the  net  rateable  value  of  the- 
said  line  in  the  said  township. 

The  appellants  and  respondents  differ  as  to  oertaio 
other  items  of  dedootibii,  hereinafler  mentioiied. 

The  rolling  stock  of  the  company,  which  indndes  sD 
the '  locomotive  engines,  tenders,  passenger  osrriages, 
horse-boxes,  carriage  -  trucks,  luggage  -  vans,  goods, 
cattle  and  mineral  waggons,  and  all  othei;  of 
every  kind  for  the  conveyance  of  persons,  cattle,  ani- 
mals, goods,  wares,  minerals,  merchandise,  or  other 
articles,  matters,  or  things  whatsoever  on  the  rulway 
cost  the  sum  of  356,6431,  and  for  the  purposes  of  this 
cose  it  admitted  that  this  was  a  fair  price  at  the 
time  the  articles  constituting  the  railway  stock  wers 
purchased,  and  also  that  similar  articles  would  at  the 
time  of  levying  the  mte  have  cost  as  much. 

In  addition  to  this  stock  the  company  has  been 
obliged  to  provide,  at  a  cost  of  52,950/.,  turn-tables, 
cranes,  weighing-machines,  stationary  steam-engines^ 
lathes,  electric  telegraph  and  apparatus  ofiice  and 
station,  furniture  and  gas  works.  The  turn-tables  and 
some  of  the  weighing-machiufs  are  affixed  to  the  fres- 
hold  by  means  of  an  iron  hand  inserted  in  a  large  stone 
sunk  in  the  land.  The  lathes  and  steam-en^ncs  ars 
connected  with  the  buildings  in  which  they  are  placed 
by  means  of  iron  bolts.  The  electric  telegraph  con- 
sists, firat,  of  posts  driven  into  the  ground ;  second,  of 
wires  passed  through  the  sockets  of  such  posts,  but 
which  wires  may  be  disconnected  from  the  posts  with- 
out injury  or  displacing  them ;  thirdly,  of  the  electrify- 
ing machines,  which  are  in  no  way  affixed  to  the  free- 
hold. The  gasworks  oonnst  partly  of  buildings  and 
partly  of  gasometers,  and  the  other  usual  plant  for 
making  gas,  and  of  the  pipes  for  conveying  the  same 
from  the  works  to  the  railway-stations;  the 
other  weighing  machines,  which  are  all  used  fir 
the  purposes  of  the  traffic  on  the  line,  and  the 
office  and  station  furniture  are  unconnected  with  the 
freehold. 

The  company  allege,  and  for  the  purposes  of  this  case 
it  may  be  admitted  to  be  the  fact,  that  it  has  been 
found  necessaxy,  in  carrying  on  the  traffic  and 
business  of  the  railway,  that  the  company  should  have 
in  hand  at  command  a  sum  of  money  by  way  of  float- 
ing capital,  for  the  purpose  of  providing  surplus  stores, 
such  OS  rails,  sleepere,  &c.,  to  be  used  in  case  of  acci- 
dents on  the  line  or  other  emergency,  and  partly  in 
paying  the  wages  of  porters,  pointsmen  and  other 
servants  of  the  company,  and  in  the  cur^nt  expenses  of 
the  line,  which  are  for  the  most  part  paid  weekly,  or  at 
other  short  periods. 

The  traffic  over  the  whole  of  the  oorapany^s  line  of 
railway  is  woiked  under  a  contract,  which  contract  it 
has  been  agreed  shall  form  part  of  this  case. 

The  total  amount  of  deductions  made  by  the  oompany 
from  the  contractora  at  the  time  when  the  rates  were 
made  in  respect  df  the  depreciation  of  the  rolling  stock 
and  plant  in  the  hands  of  the  contractora  was  71,000^^ 
which  sum  would  not  be  more  than  sufficient  to  restore 
the  said  rolling  stock  and  plant  to  its  original  value,  but 
which  sum  it  is  admitted  has  not  been  expended  in  such 
restoration.  The  oompany  have  also  expended  in  the 
erection  of  their  stations,  tmildings  and  sidings  the  sum 
of  360,000il 

The  respondents  contended  that  the  deduction  to  be 
allowed  in  respect  of  interest  on  capital  and  tenants* 
profits  ought  to  be  ascertamed  by  taking  as  the  capital 
sum  upon  which  such  interest  and  profits  onght  -to  be 
calculated,  the  actual  or  depreciated  value  of  the  rolling 
stock  at  the  time  tlte  rates  were  made,  and  that  no 
allowance  for  interest  and  tenants*  profits  should  be 
made  in  respect  of  a  floating  capital.  The  respondents 
also  contend  that  the  deduction  to  be  allowed  in  respect 
of  the  turn-tables,  cranes,  wdghing-mnchines,  stationary 
steam-engines,  lathes,  electric  telegraph  apparatus,  gas- 
works, stations,  buildings,  and  sidings  ought  to  bo 
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asoertainod  bj  taking  the  amoont  at  whioh  thej  are 
collectively  assessed  to  the  relief  of  the  poor  in  the 
several  parishes  and  townships  within  which  the 
several  parishes  and  townships  are  severally  sitoated, 
■and  dividing  the  said  amount  between  each  parish  and 
township  in  a  oertAin  proportion  agreed  upon  between 
the  said  respondents  and  appellants. 

The  appellants  contend  that  they  are  entitled  to 
claim,  as  the  proper  deduction  in  respect  nf  interest  on 
capital  and  tenants*  profits,  the  percentage  amount 
calculated  upon  the  whole  amount  of  the  said  capital 
sums  of  356,843/.,  52,950/L  and  the  floating  capital. 
They  also  contend  that  the  proper  deduction  to  be 
allowed  in  respect  of  all  the  stations,  buildings  and 
eidingj  is  6  per  cent,  per  annum  (which  is  a  moderate 
rate  of  interest  for  money  invested  in  buiWngs)  upon 
the  original  cost  of  construction,  and  to  take  the 
annual  amount  so  ascertained  as  the  value  to  be 
deducted.  It  is  agreed  that,  with  reference  to  this 
head  of  deduction,  the  original  cost  of  construction 
of  the  whole  of  such  stations,  buildings  and  sidings 
was  360,000/.  • 

The  questions  for  the  opinion  of  the  court  are : 

first,  whether  the  percentage  amount  to  be 
allowed  for  interest  on  capital  and  tenants*  profits 
IS  to  be  calculated  on  the  capital  invested  on  the 
rolling  stock  taken  at  ita  cost  prices,  or  upon  the  de- 
preciated value  of  the  rolling  stock  as  estimated  at  the 
time  when  the  rates  were  made,  or  at  any  other  time. 

Secondly,  whether  the  appellinte  are  entitled  to  a 
deduction  for  interest  on  capital  and  tenants*  profito 
upon  the  said  sum  of  52,950/.  the  additional  amount  of 
capital  invested  in  turn-tables,  cranes,  weighing- 
machines,  stationary  steam-engines,  lathes,  electric 
telegraph  and  apparatus,  office  and  sti^on  furniture  and 
gasworks,  or  upon  any  and  what  portion  of  such  items, 
and  if  so,  upon  the  sum  originally  invested  in  the  said 
plant,  or  upon  tiie  depreciated  value  of  the  same, 
estimated  at  the  time  the  rates  weie  made,  or  at  any 
other  time,  or  how  otherwise  a  deduction,  if  any,  should 
be  made  in  respect  of  the  last-mentioned  plant,  or  in 
drespect  of  any  part  thereof. 

Thirdly,  whether  the  appellanta  are  entitled  to  a 
further  deduction  for  interest  and  tenants'  profits,  or 
either,  upon  the  said  floating  capital. 

Fourthly,  whether  the  deduction  to  be  allowed  in 
cespect  of  the  stations,  buildings  and  sidings  along  the 
line  of  railway  ought  to  be  ascertained  by  taking  the 
rateable  value  at  which  the  same  are  assessed  to  the  relief 
of  the  poor  only,  allowing  6  per  cent,  upon  the  original 
cost  of  construction  as  contended  for  by  the  appellants, 
or  how  otherwise  a  deduction  should  be  made  in  respect 
of  the  said  stations,  builiiings  and  sidings. 

It  is  agreed  that,  upon  the  decision  of  the  court  bdng 
given  on  the  said  several  questions,  the  proper  amount 
of  assessment  to  the  said  rates  shall  Qf  necessary)  be 
ascertained  and  settled  in  conformity  with  such  deci- 
■aion  by  agreement  between  the  parties,  or  by  an 
accountant  to  be  appointed  by  the  attorneys  on  both 
flides,  and  the  rate  amended  accordingly.  And  it  is 
fiirther  agreed  that  judgment  confirming  or  Of  neces- 
saiy)  amending  the  said  rates  in  conformity  witii  such 
decision,  and  for  such  oosto  as  the  court  shall  direct, 
fihall  be  entered  on  motion  by  either  party  at  the  ses- 
sions for  the  said  county  next  or  next  but  one  after  such 
dedsion  shall  have  been  j^ven. 

lAuh  and  M^Mahon  argued  on  behalf  of  the  parish. 

Sootkmd  for  the  railway  company. 

Cases  cited : — Eeg,  v.  London^  BrigkUm  tmd  JSoutk 
€oa§t  RaiUcajf,  15  Q.B.  313 ;  Rag.  v.  Great  Weatem 
Rmhcagy  6  Q.B.  179 ;  Reg.  v.  Tke  SouthampUm  Dock 
Compang,  14  Q.B.  587  ;  Reg.  v.  HaMlar,  17  Q.B.  230 ; 
Reg.  V.  MiU-endy  10  Q.B.  208.  Cur.  adv.  vtUL 

CocKBUBM,  G.  J.— Four  questwns  are  propounded  in 
this  case  for  the  decision  of  the  court    The  first  is, 
whether  the  percentage  amount  to  be  allowed  on  the 
[Mao.  Gas.] 


capital  and  tenanto*  profita  is  to  be  calculated  upon  the 
cost  price  of  the  rolling  stock,  or  on  the  depreciated 
value  which  that  stock  may  bear  at  the  time  the  rate  is 
actually  made.  We  are  of  opinion  that  the  allowance 
must  be  made  with  reference  to  the  actual  and  not  the 
original  value.  The  point  has  already  been  decided  by 
this  court  in  Reg.  v.  The  Gnai  Weetern  RaUwag  Com* 
pang,  6  Q.  B.  179,  in  which  decision  we  entirely  concur. 
In  addition  to  the  reasons  given  in  the  judgment  of  the 
court  in  that  case,  it  may  be  observed  tiiat  that  is 
under  the  Parochial  Assessment  Act,  and  tenanta*  pro* 
fits  on  stock  mnst  necessarily  be  calculated  with  a  view 
to  a  deduction  from  the  gross  earnings,  in  order  to  as- 
certain  what  a  tenant  would  give  for  the  entire  pro- 
perty. Nothing  could  be  more  inconvenient  tlian  that 
a  different  principle  should  prevail  in  calcoUting  the 
profits  in  the  two  cases.  Now  the  question,  when  consi- 
dered under  the  Parochial  Assessment  Act,  mnst  be  looked 
at  not  with  reference  to  railway  companies  who  may 
have  expended  in  the  purchase  of  stock  a  much  larger 
sum  than  the  stock  would  now  realise,  but  with  re- 
ference to  an  incoming  tenant,  and  the  amount  of 
capita]  such  tenant  would  have  to  lay  out  in  the  pur- 
chase of  the  rolling  stock  necessary  to  carry  on  the  un- 
dertaking It  is  obvious  that  what  it  would  be  wortii 
the  while  of  a  person  or  company  about  to  embark  in 
a  commerdal  undertaking  to  give  as  the  rent  for  the 
premises  in  which  such  undertaking  is  to  be  carried  on, 
would  depend  on  the  amount  to  be  deducted  in  additbn 
to  repairs  and  other  necessary  outgoings  from  the  gross 
earnings  in  respect  of  the  profits,  and  to  the  capital  in- 
vested in  the  concern.  Bnt  it  is  plain  that  a  tenant 
would  calculate  such  profita  on  the  amount  of  the 
capital  actually  reqnirecl  to  be  Invested  in  the  stock, 
and  not  upon  what  may  have  been  the  value  of  the 
stock  at  some  other  time,  and  to  some  other  pcnwn. 
Now  it  must  bo  assumed  that  the  stock  in  its  existing 
condition  is  sufficiently  effective  to  produce  the  eani- 
mg^  which,  after  the  necessary  deductions,  constitute 
the  improved  valne  of  the  railway ;  and  it  cannot  rea- 
sonably be  supposed,  if  the  company  were  about  to  give 
up  the  undertaking,  they  would  not  be  content  to  part 
with  the  stock  at  ita  actual  valne,  or  if  they  were 
to  do  so  the  incoming  tenant  could  not  procure  other 
stock,  of  an  equal  efficient  character  and  VHlne,  to 
supply  the  deficiency.  It  follows  that,  in  estimating 
under  the  statute  6  &  7  Will  4,  c.  96,  what  n  tenant 
would  pay  for,  the  profita  mnst  be  calculated  on  the 
actual  value  of  the  stock.  It  cannot  be  supposed  that 
in  exempting  profita  under  the  6  Vict  a  different  prin- 
ciple of  calcidation  was  intended  to  be  acted  upon. 
The  second  question  is,  whether  the  company  are 
entitled  to  a  deduction  in  respect  of  the  capital  in- 
vested in  the  various  articles  therein  specified,  being 
things  necessary  for  carrying  on  the  business  of  the 
company.  The  articles  to  which  such  a  question  m«y 
have  reference  may  be  divided  into  three  classes — 
first,  things  moveable,  such  as  office  and  station  fur- 
niture ;  secondly,  things  so  attached  to  the  freehold 
as  to  become  part  of  it ;  and,  thirdly,  things  which, 
though  capable  of  being  removed,  are  yet  so  far  at- 
tached as  that  it  is  intended  they  shall  remain  perma- 
nently connected  with  the  railway,  or  the  purposes 
connected  with  it,  as  certain  permanent  appendttges  to 
it,  and  essential  to  ita  working.  It  b  dear,  in  respect  of 
the  firstclass  of  articles,  a  reduction  should  be  allowed : 
it  is  equally  dear  that  no  deduction  should  be  allowed 
as  to  the  second;  as  to  the  third,  the  question  is  finally 
settled  by  the  deci»ion  of  the  court  in  the  case  of 
Reg.  V.  Sottthan^Bton  Docks,  14  Q.B.  587.  The  third 
question,  whether  the  company  ore  entitled  to  a 
deduction  in  respect  of  the  floating  capital  therein 
referred  to,  is  one  of  considerable  nicety,  and  which,  aa 
it  appears  to  us,  must  depend  upon  whether  on  the 
whole  capital  employed  a  greater  delay  occurs  in 
i  realisoig  the  letucn  than  is  oidinarily  inddental  to  the 
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employment  of  capiUl  ?  No  doubt  the  rent  which  an 
imaginary  tenant  contemplated  by  the  Parochial  Aaaeaa- 
ment  Act  could  afford  to  pay  would  be  the  difierenoe 
between  the  gross  earnings  after  the  necessary  dedoo- 
tions  and  the  amount  of  profits,  due  reference  being 
had  to  the  nature  of  the  undertaking  and  the  capital 
invested.  Whatever  tends  to  diminish  such  profits 
must  go  pro  tanto  to  diminish  the  rent.  Any 
delay  in  realising  the  profits  beyond  such  as  is 
necessarily  incidental  to  Uie  ordinary  employment 
of  capital,  may,  and  it  must  be  presumed  they 
would  be,  taken  fairly  into  account  by  the  tenant 
in  determining  the  rateable  value.  On  the  other 
hand,  it  must  be  observed  that  a  large  proportion  of  the 
earnings  of  a  railway  company  is  of  a  re^dy-money 
character.  It  may  well  be  that  when  the  whole  of  the 
capital  and  the  whole  of  the  earnings  are  taken  into 
account  the  profits  on  the  whole  capital  realised  in  the 
shares  come,  in  this  species  of  undertaking,  under  the 
average  of  commercial  enterprise.  If  this  sliould  be  a 
cause  of  delay  in  realising  the  profit  that  may  arise  as 
the  amount  of  the  capital,  this  may.be  considered  to 
be  compensated  by  the  more  than  ordinary  quick- 
ness of  the  return.  On  the  whole,  we  have  no  means 
before  us  of  determining  the  question  with  reference  to 
this  view  of  the  case.  All  we  can  do  is  to  point  out 
the  principle  by  which  we  think  it  must  be  determined. 
As  regards  the  fourth  question,  we  are  of  opinion  that 
the  deduction  to  be  allowed  in  respect  of  stations, 
buildings  and  sidings  must  be  calculated  on  the  actual 
value  at  which  thi^  ought  to  be  assessed,  and  not  on 
tiie  original  cost  of  their  constmcUon. 

v^ov.  17  and  26. 
Smith  (appellant)  «.  The  Churgrwabdens  asd 
Overseers  op  St.  Michael,  Cambridiok  (re- 
spondents). 

Poor-rate-^ IfUand  Revenue  oficet^-Stamp-offioe. 
The  appellant  ttgreed  to  let,  and  did  let,  to  the  Inland 
Meienue  dqtartment^  for  their  offices^  five  rooms  of 
a  house  in  hit  oeeypaiion,  it  being  Hwulated  that 
the  rent  wa§  to  be  90Z.  per  annutn,  tht$  sum  to  w- 
elude  aU  escpeneeSy  natnfljf^  rent,  rates,  taxes,  gas, 
toood,  coals,  also  providing  a  trustworthg  person  to 
reside  on  the  premises,  to  heq>  clean,  light  fires,  and 
attend  to  the  same.     The  cqfpellant  himself  occupied 
the  shop  as  distrHnUor  of  stamps  for  the  district : 
Held,  that  the  premises  so  let  and  occupied  were  not 
exempt  from  being  assessed  to  the  rates  for  the 
reli^  of  the  poor. 

This  was  a  case  stated  under  the  12  &  13  Vict, 
c  45,  s.  11,  in  the  matter  of  an  appeal  against  a  rate 
for  the  relief  of  the  poor  of  the  parish  of  St.  Michael 
in  the  borough  of  Cambridge,  made  the  1 5th  July  1859. 
The  case  stated  that  tlie  appellant  is,  and  at  the  time 
of  making  the  sud  rate  was,  the  tenant  of  the  house. 
No.  8,  Rose-crescent,  in  the  said  parish  of  St  MichaeL 
The  rent  paid  by  him  to  Charles  Claydon,  the  owner  of 
the  said  house,  is  52^  10s.  per  annnm.  A  portion  of 
the  said  house,  consisting  of  five  of  the  principal 
rooms  thereof^  is,  and  at  the  time  of  making  the  said 
rate  was,  occupied  by  the  surveyor  of  her  Majesty^s 
taxes,  and  by  the  collector  of  inland  revenue,  under  an 
agreement  set  forth  in  the  schedule  hereto.  Another 
|>art  of  the  said  house,  consisting  of  one  room  only,  is, 
and  at  the  time  of  miJdng  the  said  rate  was,  occupied 
by  the  appellant  solely  and  exdustvely,  with  the  ex- 
ception hereinafter  stated,  as  an  office  fer  the  vending 
of  stamps  by  him  as  ^tributor  of  stamps  for  the 
dambridge  district,  and  for  the  transaction  of  public 
business  connected  with  his  ofilce  of  distributor  of 
stamps  for  the  said  district 

The  remainder  of  the  said  honse,  consisting  of  two 
Idtchens  and  a  ooal  cellar  on  the  basement  and  three 
rooms  on  the  second  floor,  one  whereof  is  used  as  a 
sitting-room,  and  the  other  two  as  bedrooms,  is  occu- 


pied by  a  person  named  Wood  and  his  famil)',  under  thfi 
circumstances  hereiBafter  stated. 

The  appellant  has  agreed  with  Wood  that  the  latter- 
shall  live  upon  the  premises,  and  ho  pays  Wood  6^  lOs: 
yearly,  besides  allowing  him  to  live  rent  free  and  find' 
ing  luni  with  coals  and  candles.  For  this  payment  and 
allowance  Wood,  whoee  family  consists  of  himself,  his 
wife  and  daughter,  cleans  the  rooms  and  lights  the 
fires,  and  he  has  the  escelnsive  use  of  the  kitdwna  and 
of  two  of  the  said  rooms  on  the  second  floor. 

The  appellant  employs  an  assbtant  in  his  office, 
who  also  takes  in  orders  under  the  advertisement 
hereinafter  mentioned,  and  the  appellant  is  paid  by  a 
conunisskm  on  the  stamps  sold  by  him. 

The  appellant  is  the  printer  of  the  CambrkUfe  Inde- 
pendent Press  newspaper,  published  in  Cambridge,  and 
carries  on  a  separate  and  distinct  business  as  a  printer, 
residing  in  a  house  on  the  Market-hill,  where  the 
bunnees  of  printing  and  publishing  the  said  news- 
paper is  carried  on,  and  where  he  carries  on  such 
private  printing  business.  In  the  said  newspaper,  pub-  • 
lished  on  the  21st  Dec.  1859,  and  on  subsequent  days,, 
there  appeared  the  following  advertisement : — '*  Print- 
ing of  every  description  economically,  expedittouiily 
and  neatly  executed,  at  11,  Market-hill,  and  Bose- 
cresceut,  Cambridge,  where  all  orders  wUl  be  thank- 
fully received."  Similar  advertisements  appeared  in 
other  publioatioos.  The  No.  8,  Bose-crescent,  men- 
tioned in  the  said  advertisement,  is  the  house  in 
question.  Previously  to  occupying  the  said  honse  the 
appellant  occupied  and  used  as  an  office  for  the  vending 
of  stamps  a  shop  in  a  house  opposite,  for  which  he  paid 
a  rent  of  14/L  a  year,  and  no  abatement  iras  made  in 
the  amount  at  which  the  said  bouse  was  rated  on 
account  of  such  port  thereof  being  so  occupied.  The 
appellant  is  rated  to  the  house-duty  in  respiect  of  the 
said  honse.  The  rent  of  90^  per  annum  payable  to 
the  appellant  under  the  said  agreement  is,  with  the 
exception  of  2/.  10«.  per  annum,  exhausted  by  payments 
made  by  the  appellant  for  the  following  purposes, 
namely,  the  said  rent  of  52Z.  10s.  per  annum  to  the 
said  Charles  Claydon,  the  expenses  of  coal,  firewood 
and  other  fuel,  gas,  wages  to  a  person  employed  to 
reside  on  the  premises  in  order  to  taike  care  of  the 
same,  tenants*  repairs,  and  other  incidental  expenses. 

The  appellant  is  rated  for  the  said  house  in  the  said 
rate  at  tiie  sum  of  42IL,  being  the  full  annual  rateable 
value  thereof,  after  malong  the  deductions  required  by 
law. 

The  question  for  the  opinion  of  this  honourable  oonrt 
is,  whetiier  the  sppellsnt  is  liable  to  be  rated  in  the 
said  rste  ui  respect  of  the  said  house,  or  any  part 
thereof. 

If  this  honourable  court  shall  be  of  opinion 
that  the  said  i^pellant  is  liable  to  be  rated  in  the  said 
rate  in  respect  of  the  whole  of  the  said  house,  then  the 
said  appeal  is  to  be  dismissed,  and  the  said  oonrt  of 
qnarter  aesnons  shall  and  may  adjudge  aooord'mgly, 
and  that  the  appellant  do  and  ahall  pay  to  the  respon- 
dents tbeur  costs  of  and  incidental  to  the  ssid  appeal, 
including  the  costs  of  snd  incidental  to  this  special  case. 

If  this  honourable  court  shsll  be  of  opinion  that  the 
said  appellant  is  not  liable  to  be  rated  in  the  said  rate 
in  respect  of  sny  psrt  of  the  said  house,  then  the  said 
i^peal  is  to  be  allowed,  and  the  said  court  of  quarter 
sessions  shall  and  may  adjudge  accordingly,  and  that, 
the  respondents  do  and  ahall  pay  to  the  appellant 
his  costs  of  and  incidental  to  the  said  appeal,  induding 
the  costs  of  and  incidental  to  this  special  case. 

It  thb  honourable  oonrt  shall  be  of  opinion  that  the 
said  appellant  is  liable  to  be  rated  in  the  said  rate  in 
respect  of  part  only  of  the  said  hoose,  then  the  said 
rste  is  to  be  amended  according  to  suoh  directions  as 
this  honouiaUe  court  may  be  pleased  to  give,  and  the 
said  comt  of  quarter  ses»ons  shall  and  may  a<i|judge 
aecordingly,  and  that  each  of  the  parties  to  the  said 
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Appeal  p»y  their  own  costs  of  and  incidental  to  the  said 
iq^peal,  incinding  the  costs  of  and  taddental  to  this 
^edalcase. 

SOHEDITLB. 

Gambridfre. — With  a  view  of  eonoentrating  all 
the  Inland  Revenae  offices  in  Cambridge  in  one  central 
building,  situate  and  being  No.  8,  Rose-crescent,  in  the 
parisli  of  St.  Michael,  in  the  town  and  county  of 
Cambriilge,  I  Henry  Smith,  distributor  of  stamps  at 
Cambridge,  on  the  one  part,  do  hereby  covenant  and 
agree  to  let  to  the  Hon.  Board  of  Inland  Revenue, 
five  rooms  and  a  closet  in  the  aforesaid  building,  for 
the  purposes  hereinafter  mentioned,  retaining  the  front 
shop  in  my  own  possession  as  the  stamp  distribntor's 
office ;  and  I  Stephen  Rooae,  collector  of  inland  re- 
venue for  Cambridge  (collector  on  behalf  of  the  Hon. 
C<mimisaioners  of  Inland  Revenue)  on  the  odier  part,  do 
hereby  agree  to  take  the  five  rooms  and  doeet  refenred 
to  above,  for  the  purposes  and  subject  to  the  condi- 
tions hereinafter  mentioned,  namely:  Ground  floor. 
No.  1,  for  the  surveyor  of  taxes'  office,  being  the  first 
room  as  you  enter  on  the  left  handi,  with  a  closet 
therein  ;  ground  floor.  No.  2,  for  the  joornsl  office, 
being  the  back  room  on  the  same  floor;  first  floor,  No. 
3,  for  the  collfOtor*s  public  receiving  office,  bdng  the 
front  room,  with  a  closet  therein  ;  first  floor.  No.  4, 
for  the  collector's  private  office,  adjoining  the  public 
office;  second  floor.  No.  5,  for  the  surveyor  of  taxes' 
store  of  blank  forms,  being  immediately  on  the  right 
hand  of  the  upper  stairs,  with  a  ckwet  opposite  No.  5, 
for  excise  siores,  &c,  and  also  the  genenl  use  of  the 
water-closet,  for  the  annual  consideration  of  90/., 
thin  sum  to  include  all  expenses,  namely,  rent,  rates, 
taxes,  gas,  wood,  coals,  also  providing  a  trustworthy 
person  to  reside  on  the  premises,  to  keep  dean,  light 

•  fires,  and  attend  to  the  same.  Possesuon  to  be  given 
and  rent  to  commence  on  the  25th  day  of  Haich  1858, 
such  rent  to  be  paid  half-yearly,  namely,  on  the  29th 
day  of  Sept.  (Michaelmas)  and  on  the  25th  day  of 
March  (Lady -day)  in  each  year,  as  witness  onr  h«nds 
the  24Ui  day  of  Feb.  1858. 

Henrt  SMmi,  Distributor  of  Stamps  for  Cam- 
bridge. 
Stephen  Roosb,   Collector  of  Inland  Revenue, 
on  behalf  of  the  Commissiamers  of  Inland  Re- 
venue, London. 
(yMaliofy  Q.C.  (CoucA  with  him)  appeared  in  support 
of  the  rate. 
Luah,  Q.C.  (XiOTMSwith  him)  for  the  appellant 
The  following  statutes  and  cases  were  cited : — ^9  & 
lOWilLS,  c.  25,  8.  60';  7  &  8  Geo.  4,  o.  53,   s.  15  ; 
amitk  V.  BirminffkaM,  7  £U.  &  Bl.  483. 

The  arguments  sufficiently  appear  in  the  following 
judgment : —  Cur,  adv.  vulL 

Nov,  26. — Htll.  J. — In  this  case,  which  was  argued 
before  my  brother  Blackburn  and  myself,  we  took  time 
to  consider  whether  the  appellant  was  to  be  considered 
the  occupier  of  the  whole  of  the  house  in  respect  of 
which  he  was  rated,  or  whether  five  rooms  and  a  closet 
in  that  house  were  in  the  occupation  of  the  Commis- 
sidners  of  Inland  Revenue.  There  is  no  doubt  that  the 
exclusive  possession  of  part  only  of  a  house  may  be 
^ven  so  as  in  effect  to  moke  tbo  two  parts  of  a  house 

•  separate  tenements.  The  question  in  the  present  case 
was,  whether  bnch  possession  had  been  given ;  and  wp 
are  cf  opinion  that  it  had  noL  The  agreeiftent  between 
the  appellant,  as  the  representative  of  the  Gommis- 
fDoners  of  Inland  Revenue,  is  set  forth  in  the  case  :  by 
It  the  appellant  contracted  to  give  to  the  Inland  Revenue 
the  exclusive  enjoyment  of  five  rooms  in  the  house ; 
and  in  the  agreement  it  is  expressed  that  the  appellant 
agraea  to  let  the  other  parties  take  the  rooms ;  and  it 
is  atipulated  that  possession  should  be  given  of  that 
part  of  the  house,  at  a  rent  to  commence  at  a  parti- 
cular time,  all  of  which  are  words  properly  applicable 
to  a  demise  of  the  five  rooms.    At  the  same  time  it  is 


sHpulated,  for  the  annual  consideration  of  90^  that 
this  sum  is  to  include  all  expenses — namely,  rrat,  ratea^ 
taxes,  gas,  wood  and  coate — ahK>  providing  a  trust- 
worthy person  to  reside  on  the  premises  and  keep  them 
dean,  light  the  fires,  and  attend  to  the  house.  We 
think  we  must  look,  not  so  mnch  to  the  words  as  to 
the  substance  of  the  agreement ;  and,  taking  the  whole 
together,  we  think  it  must  be  construed  not  as  a  de- 
mise of  the  five  rooms,  but  as  an  agreement  by  which 
the  appdlant  came  into  the  poesesrion  of  those  rooms, 
and  keeping  a  servant  there  for  hunself ;  and,  certainly, 
the  exclusive  enjoyment  of  the  rooms  was  to  be  given 
in  the  same  way  as  the  guest  at  an  inn,  or  a  lodger  in  a 
house,  has  a  separate  apartment,  or  the  master  of  a  ship 
has  a  separate  eahm,  in  which  case  the  possession  remains 
in  the  innkeeper,  the  lodging-house  keeper,  and  the  ship- 
owner. We  think  that  the  appellant  was  the  occupier 
of  the  whole  of  the  rated  property.  The  other  parts 
of  the  case  were  disposed  of  during  the  argument. 
The  established  law  regarding  occupation  by  servants 
of  the  Crown,  and  exemption  from  rates,  is  expressed 
by  Lord  Campbell,  in  SrnUh  v.  The  GvanKtme  of 
Birmittffhamj  that  no  party  can  be  rated  unless  he  be  a 
subject  having  a  benefidid  occupation  in  respect  u/k 
which  he  may  be  rated.  In  the  present  case  the 
appellant  is  a  subject  occupying  in  his  own  right  the 
house  in  question,  and  deriving  benefit  to  himself  from 
that.  It  is  true  the  benefit  he  derives  arises  partly 
from  payments  made  to  him  as  the  servants  A  the 
Crown,  and  from  privilegea  given  to  him  in  the  capa- 
city in  which  he  acts.  Nor  do  we  see  any  reason  or 
principle  for  extending  the  exemption  to  such  a  case. 
As  to  the  room  which  the  defendant  occupies  and  in 
which  he  distributes  the  stamps,  there  is  no  pretence 
for  saying  the  Crown  occupied  that  room  through  their 
servant.  Judgment  will  therefore  be  given  in  support 
of  the  rate.  JudgmetUjbr  the  retpondeiUt. 

Nov,  \0  and  Jan.  12. 
Reg.  on  the  proseeation  of  The  Eastern  Couhvies 
Railway  Compasiy  (appellants)  v.  The  Cuubch- 

WARDEMS    AND    OVERSREBS  OF   THE    PARISH    OF 
FlBTTON,       Hu^iTIKGDOJISHIBB,       AKD        OTHERS 

(respondents). 

Poor-rate — BaUioay-Uation — U»er  ofhifanoQier  com- 
pany  at  a  rent  greater  Iham  %t§  valued  Princ^le  qf 
astesiment. 

The  Eastern  Countiee  RaUway  Company  are  the  sole 
proprietors  of  a  station  at  Peterborough,  and  in  the 
year  1848  they  entered  into  an  oyreemenl  with  the 
London  and  North-  Western  ^ihsay  Company^  to 
endure  for  999  years,  whereby  the  latter  company 
were  to  have  the  joint  use  of.  the  siation/or  their 
traffic,  they  binding  them^ves  to  pay /or  snch  vse 
according  to  oeriain  terms  stipulated.  The  Great 
Northern  Railway  having  since  been  opened,  a  con" 
siderable  portion  of  the  traffic  of  the  London  and 
North-Western  Ime  has  in  consequence  been 
diverted,  and  the  station  has  become  worth  miicA  less 
to  that  company,  and  if  the  station  were  now  going 
to  be  the  subject  of  such  an  e^rtement,  the  rent  would 
barely  ttmount  to  on&-third  of  that  which  the  Lon- 
don and  NortJt- Western  Company  have  agreed  to 
give.  The  p<trish  officers  of  FUiton  (m  which  the 
Nation  is  situcUe)  having  aneusd  the  Eastern  Coun- 
ties RaUway  Company  in  the  larger  sum,  i,  e,  «9M»i 
the  basii  of  the  rent  agreed  tqton  by  the  before-men- 
tioned agreement,  the  company  appeakd  to  the 
quarter  sessions  against  the  assessment,  and  the  ses- 
duns  bidding  that  the  oompetny  should  have  been 
assessed  upon  the  basis  of  what  an  incoming  tenant 
from  year  to  year  would  give  for  the  subject  of 
occupation,  reduced  the  assessment  from  the  sum  qf 
\SS9L  l5s.tothe  sum  ofe35L  : 

Eeld,  that  the  quarter  sessions  were  wrong,  and  that 
the  original  assessmesU  roas  correct. 
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This  wns  a  cose  stated  by  the  quarter  sessions  of  the 
taoxAj  of  Hontingdon,  upon  an  appeal  by  the  Eastern 
Coonties  Railway  against  an  assessment  to  the  poor- 
rate  for  the  parisli  of  Fletton,  in  that  county. 

The  case  stated  that,  by  a  rate  made  on  the  1 7th 
Aug.  1859,  the  Eastern  Counties  Railway  were  rated 
in  respect  (rf*  the  occupation  by  them  of  certain  lands 
and  premises  occupied  by  them  in  the  said  parish  of 
Fletton ;  that  is  to  say  (here  various  properties  were 
set  out,  but  the  contention  had  reference  only  to  the 
following):  the  Peterborough  Railway  station,  plat- 
form, sheds,  machines,  wharf,  adings,  electric  telegraph 
offices  and  wires,  main  line  of  railway,  thirty  chains  in 
length,  cattle  pens,  wukshops,  roads,  garden  land,  and 
fifteen  houses  and  cottages  occupied  by  the  company*s 
servants.  The  gross  estimated  rental  of  this  was  set 
down  in  the  rate  as  24952.  6«.;  the  rateable  value  at 
18891.  15s. ;  and  the  rate  upon  the  company  at  U.  in 
the  pound,  at  94^  9#.  9(2.  The  case  went  on  to  state 
that  the  rate  was  duly  appealed  against,  on  the  ground 
that  the  appellants  were  overrated,  and  that  certain 
other  persons  to  whom  notices  of  appeal  were  given 
were  underrated ;  that  the  rate  as  against  the  company 
was  bad,  inasmuch  as  it  was  not,  as  regarded  them- 
selves, made  upon  an  estimate  of  the  net  annual  value 
of  the  property  occupied  by  them,  i;^n  an  estimate  of 
the  rent  of  which  the  same  might  reasonably  be  ex- 
pected to  let  from  year  to  year,  free  of  all  the  usual 
tenants'  rates  and  taxes,  and  tithe  commutation  rent- 
charge  (if  any),  and  deducting  therefrom  the  probable 
average  annual  costs  of  the  repairs,  insurance  and  other 
expenses  (if  any)  necessary  to  maintain  them  in  a  state 
to  command  such  rent,  according  to  the  provisions  of 
the  statute  in  that  case  made  and  provided.  But  the 
said  rate,  so  far  as  the  same  related  to  the  said  com- 
pany, was  made  upon  an  estimate  of  more  than  the  net 
annual  value  of  the  said  nulway  lands,  station,  &o. 
occupied  by  the  said  company  in  the  said  parish,  and 
that  they  were  overrated,  &c. 

At  the  trial  the  contest  was  confined  to  the  property 
called  **  the  station."  The  appellants  were  in  occupa- 
tion of  a  great. part  of  it,  and  for  the  purposes  of  this 
case  were  to  be  deemed  to  be  the  persons  rateable  in 
respect  of  the  whole  occupation.  Prior  to  the  month 
of  April  1848,  and  up  to  and  at  the  time  of  the 
making  of  the  agreement  next  hereinafter  mentioned, 
there  ousted  great  competition  between  the  appellants 
and  the  London  and  North-Westem  Railway  Com- 
pany for  the  traffic  in  goods  and  passengers  between 
Peterborough  and  London  and  between  Peterborough 
and  places  to  the  north  and  east  of  Peterborough,  the 
London  and  Korth-Western  Railway  Company  at  that 
time  used  a  portion  of  the  station  in  question,  in  part 
exclusively  and  in  part  jointly,  with  the  appellants. 

In  the  month  of  April  1848  the  appellants  and  the 
London  and  North-Westem  Railway  Company  entered 
into  an  agreement  as  follows : — There  was  set  out  an 
indenture  between  the  Eastern  Counties  Railway  of 
the  first  pert,  and  the  London  and  North-Westem 
Railway  cSompany  of  the  second  part,  which,  after 
reciting  that  the  two  companies  had  constructed  and 
opened  for  traffic  railways  to  Peterborough,  and  that 
the  station  at  Peterborough  used  in  common  by  the 
two  companies  had  been  erected  at  the  sole  expense  of 
the  Eastem  Counties  Railway  Company,  and  that  a 
portion  of  the  line  over  which  the  traffic  of  the  London 
and  North-Westem  Railway  Company  is  carried  is  the 
sole  property  of  the  Eastem  Counties  Company,  and 
that  arrangements  had  been  made  by  the  two  com- 
panies for  the  future  conduct  of  the*  Peterborough 
traffic  ;  it  was  witnessed  that,  in  consideration  of  the 
premises,  the  two  comi»anies  agreed  as  follows : — First, 
that  the  said  company  of  the  second  part,  shall,  paying 
the  rents  and  performing  the  conditions  of  the  agree- 
ment, be  entitled  to  use  the  said  station  and  portion 
of  the  line  aforesaid  jointly  with  the  Eastern  Counties 


Railway  Company  for  the  term  of  999  years.  Secondly, 
that  the  said  company  of  the  second  part  shaU^ 
for  the  said  portion  of  line  and  station,  pay  an-^ 
nually,  by  half-yearly  payments,  the  following  rent 
and  expenses  (that  is  to  say),  first,  such  sum 
annually  as  shall  be  equal  to  one  mile^s  gross 
earnings  after  deducting  40  per  cent  thereof  to 
cover  all  expenses  for  eadi  year,  upon  that  portbn  of 
the  London  and  North-Westem  Railway  Company 
which  lies  between  the  Peterborough  and  Sibstoa 
stations;  secondly,  such  sum  annually  as  shall  bo 
equal  to  5  per  cent.,  per  annum  upon  the  costs  of  th» 
land  and  buildings  to-be  occupied  exdnsively  by  the 
said  company  of  the  second'  part ;  thirdly,  siftcfa  sum 
annually  as  shall  be  equal  to  7  per  cent,  per  aimuin 
upon  one  half  of  the  ontlay  of  the  station  and  buildingB 
jointly  used  by  the  said  two» companies  with  the  ex- 
ception of  land,  and  as-  shall*  be  equal  to  5  per  cent, 
upon  the  land  occupied  by  such  jointiy  used  statioa 
and  buildings;  fourthly,  one  moiety  of  the  expenses 
of  the  management  and  conduct  of  the  said  joint 
station.  Fifthly,  that  the  said  company  of  the  second 
part  shall  keep  in  repair  at  ttteirown  expense  so  much 
of  the  said  station  and  buildings  as  they  shall  exdn- 
sively occupy  as  aforesaid,  and  shaH  repay  the  said 
company  of  the  first  part  all  the  outlay  they  have  mads 
upon  internal  fittings.  Sixthly,  that  the  said  company 
of  the  first  part  shall  keep  in  repair  at  their  own 
expense  the  station  and  buildings  to  be  jointly  usedy 
and  shall  manage  and  conduct  the  affairs  and  busi- 
ness of  the  said  joint  station,  and  shall  deliver 
an  account  half-yeariy  to  the  said  company  of 
the  second  part  of  the  expenses  of  snoh  manage- 
ment, and  that  the  said  company  of  the  first  put 
shall  provide  the  same  amount  of-  aooommodation  in 
all  respects  for  the  said  company  of  the  seoond  part  as 
for  themselves,  and  act  with*  impartiality  in  th» 
management  of  the  said  station.  These  were  the  pro- 
visions for  the  division  between  the  companies  of  cer* 
tain  portions  of  the  traffic  The  station  at  PeteriMxoug^ 
used  in  common  by  the  said  two  companies,  as  men»- 
tioned  in  the  said  agreement,  is  "  the  station,"  and  ever 
since  the  execution  of  the  said  agreement  the  same  has 
been  and  still  is  in  force  and  eflEcwt,  and  the  oocnpation 
of  the  station  has  beep  in  fact  under  and  in  conformi^ 
with  the  said  agreement,  and  leaving  out  of  considera- 
tion the  sum  reo^vable  by  the  appellants  in  respect  of 
the  portion  of  the  Ime  described  in  tlie  redtal  of  the 
said  indenture  as  *'  a  portioa  of  the  line  leading  to  such 
station,"  on  which  for  the  purposes  of  this  case  nothing 
turns,  the  sum  annually  receivable  by  the  appellants 
from  the  London  and  North-Westem  Railway  Company 
under  the  said  agreentent,  and  chai^;ed  in  their  pub- 
lished accounts  to  their  credit  va  so  receivable  (and 
which  in  fact  has  been  in  part  received,  and  no  reason 
has  been  assigned  in  the  said  accounts,  or  was  allied 
at  the  trial,  why  the  remainder  should  not  be  roseived, 
except  that  at  the  trial  it  was  swom  that  the  London 
and  North-Westem  Railway  Company  had  refused  to 
pay  the  same),  has  annually  amounted  and  still:amonnt8y 
after  deducting  the  expenses  of  the  management  and 
conduct  of  the  said  joint  station,  to  5084^1 3^.  1  d.\  that  is 
to  say,  to  1735t  lOs.,  being  a  sum  equal  to  the  5  per 
oent.  per  annum  upon  the  cost  of  the  land  and  buildings 
pxdttsively  occupied  by  the  London  and  North-West- 
em Railway  Company,  and  to  3348iL  Ids.  Id.,  being  a 
sum  equal  to  the  7  per  oent^  per  annum  upon  ons- 
half  of  the  outlay  of  the  station  and  buildings  jointly 
used  by  the  said  two  companies,  and  5  per  cent,  per 
annum  upon  the  land  occupied  by  such  jointly  used 
station  and  buildings. 

Up  to  the  year  1850  a  very  laxge  traffic,  both  in 
passengers  and  goods  from  Peterborough  and  tiie  north?* 
eastem  and  midland  counties,  was  carried  to  London 
by  the  Eastem  Counties  Railway,  with  a  view  to  which 
traffic  the  station  was  laid  out  and  esected  by  the  ap* 
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pellaots.  The  tnffio  from  these  districts  was  brought 
on  to  the  Eastern  Connties  fiaOway  at  Peterboroogh  bj 
the  Great  Northern  Bailwaj  (which  did  not  then  ex- 
tend towards  London  further  than  Peterborough)  bj 
the  Peterborough  Lyston  branch  of  the  Midland  Rail- 
way and  by  the  then  London  and  North- Western  Bail- 
way.  In  the  year  1850  the  Great  Northern  Baflway 
was  opened  from  Peterborongh  to  London,  by  a  route 
which  was  shorter  than  that  of  the  Eastern  Connties 
Railway  by  twenty-six  miles. 

Immediately  upon  the  opening  of  the  Great  Northern 
Bailway,  all  the  passenger  traffic  and  a  large  portion  of 
the  goods  traffic  between  Peterborough  and  London  was 
diverted  from  the  Eastern  Connties  Riulway  to  the 
Great  Northern  Railway.  Goods,  however,  wen  still 
brought  on  to  the  Eastern  Counties  line  at  Peterborough 
by  the  Midland  Railway  Company  until  the  year  1857, 
when,  by  the  opening  of  the  Leicester  and  Hitchin 
Railway,  the  Midland  Railway  Company  obtidned  an 
independent  route  to  London,  and  accordingly  ceased 
to  send  goods  from  Peterborongh  to  London  by  the 
Eastern  Counties  Railway. 

In  1858  the  Welwyn  and  Hertford  branch  line  was 
opened,  by  which  the  traffic  at  Peterborongh  was  still 
further  diminished,  and  since  that  year  (with  the  ex- 
ception of  coals  as  heninafler  mentioned)  the  traffic  at 
Peterborough  of  all  kinds,  so  far  as  the  appellants  are 
concerned,  has  been  confined  to  the  short  local  traffic. 
For  the  purposes  of  such  traffic  an  ordinaxy  road-side 
station  would  be  sufficient,  and  in  consequence  of  this 
diminution  in  the  traffic  a  large  repairing  shop  and 
other  buildings  at  the  station  in  question  hare  been 
taken  down,  and  others  have  been  allowed  to  fall  into 
decay.  The  Great  Northern  Railway  Company  have 
an  entirely  separate  station  at  Peterborough  for  the 
purposes  of  their  own  traffic  Between  Peterboroogh 
and  Ely,  to  which  branch  the  station  in  question 
bekmgs,  the  traffic  is  so  small  that  the  branch  is 
worked  at  a  loss  by  the  appelkmts.  There  is  a  con- 
siderable coal  traffic  belonging  to  the  appellants  passing 
through  the  station.  There  is  no  dep5t  of  coals 
there,  but  the  sidingi  are  made  use  of  for  the  purpose 
of  shunting  the  tnuns,  and  additional  sidings  have  from 
time  to  time  been  laid  down  for  this  purpose.  There 
is  a  great  competition  between  the  railway  companies 
for  this  coal  traffic,  and  the  rates  are  low,  and  this 
branch  of  traffic  only  becomes  profitable  when  the  coals 
are  carried  in  laige  quantities  and  for  long  distances. 

The  buildings  comprised  in  the  station  are  now  used 
in  many  esses  for  purposes  entirely  different  and  in- 
ferior to  that  for  which  they  were  originally  erected,  the 
offices  intended  for  passenger  traffic  being  used  for  store- 
rooms and  other  similar  purposes.  To  an  ordinary 
tenant,  for  any  other  purpose  than  that  of  a  railway, 
the  station  would  be  of  no  annual  value  if  he  were 
bound  to  maintain  the  bnildings  in  a  state  of  repair. 

At  the  trial  of  the  appeal,  the  annual  rateable  value 
of  *'  the  station  "  as  and  for  tiie  purposes  of  a  station, 
and  for  the  purposes  to  which  it  was,  in  fact,  applied, 
after  making  all  deductions,  was  estimated  by  the  wit- 
nesses called  by  the  appellants  at  sums  not  exceeding 
6352.,  but  those  witnesses,  in  ascertaining  the  said  an- 
nual rateable  value,  did  not  take  into  account  the  said 
annual  sum  receivable  by  the  appellants  from  the 
North -Western  Railway  Company  under  the  said  agree- 
ment, or  any  part  thereof.  It  was  contended  for  the 
i^peUants  that  the  said  annual  sum  agreed  upon  in 
1848,  under  a  di£f<Brent  state  of  drcumstances  for  the 
objects  mentionedin  the  agreement,  ought  not  to  be  taken 
into  account  in  ascertaining  the  annnal  rateable  value 
of  the  station,  or  the  sum  at  which  it  would  now  let  to 
a  tenant  from  year  to  year,  and  tha{  the  appellants 
were  not,  and  are  not  by  law,  liable  to  be  assessed  to 
the  rate  in  respect  of  or  upon  that  sum,  or  any  part 
of  H. 

The  respondents  contended  that  the  hypothetical 


tenant  from  year  to  year  oontempkited  by  the  6  &  7 
WUL  4,  c.  96,  must  be  supposed  to  be  placed  in  the 
same  poeition  as  the  appeUants  in  respect  of  the  pay> 
ment  made  under  the  agreement,  such  payment  arising 
necessarily  out  of  the  occupation  ;  that,  if  the  tenant 
would  be  entitied  to  the  payment,  it  would  «nbaii«> 
the  amount  of  the  rent  which,  as  tenant  from  year  to 
year,  he  would  be  vrilling  to  offer  for  '*  the  station  ;*' 
and  that  therefore  the  appellants  were  by  law  liable  to 
be  assessed  to  the  rate  in  respect  of  or  upon  snch 
payment. 

The  court  were  of  opinion  that  the  annnal  rate- 
able value  of  the  station,  not  estimating  the  payment 
from  the  North-Westem  Railway  Company,  was  63U.f 
and  they  ordered  the  rate  to  be  amended  by  snbsti-* 
tutiog  in  it  the  sum  of  635/.  for  the  sum  of  1889/.  15s. 

The  question  for  the  Court  of  Queen's  Bench  il^ 
whether  the  sum  of  money  payable  to  the  appellants 
under  the  agreement  of  1848  by  the  London  and  North- 
western Railway  Company,  ought  to  form  part  of  the 
rateable  value  of  the  station. 

If  the  said  Court  of  QueenV  Bench  should  answer 
the  said  question  in  the  negative,  the  order  of  thW 
quarter  sessions  is  to  be  confirmed,  and  the  rate  to 
stand  amended,  and  the  respondents  are  to  be  ordered 
by  the  said  Comt  of  Queen's  Bench  to  pay  to  the 
appellants  their  costs  of  and  occasioned  by  this  special 
case. 

If  the  Court  of  Queen's  Bench  should  answer  the 
said  question  in  the  affirmative,  the  order  of  quarter 
sesinons  is  to  be  qusshed  as  to  the  substitution  therein  of 
635/.  for  \9S9L  15s.,  and  the  said  sum  of  1889/.  15s. 
b  to  remain  in  the  rate,  and  the  appellants  are  to  be 
ordered  by  the  said  Court  of  Queen's  Bench  to  pay  to 
the  respondents  their  costs  of  and  occasioned  by  this, 
special  case. 

Bamll,  Q.C.  and  Mariby^  for  the  appellants,  con* 
tended  that  the  sessions  were  right,  and  that  the  true- 
test  of  the  rateable  value  was  that  which  a  tenant  would 
at  present  give  to  rent  the  premises,  according  to  the 
provisions  of  the  6  &  7  Will.  4,  c  96  (the  PsrochiaL 
Assessment  Act),  the  rent  or  compensation  sgreed  to 
be  given  by  the  London  and  North- Western  Company 
not  being  the  tme  criterion,  that  company  having  bound 
itself  to  give  far  more  than  the  present  real  rateable 
value  for  ihe  premises :  (^Souik-Eoiiem  Railway  Con^ 
panff  V.  Ihrkmff^  3  EIL  &  Bla.  499 ;  JUg.  v.  The 
EatUm  CowUie*  JiaUway,  23  L.  J.  96  n.  M  C. ;  7^ 
Ntwmarket  RaUway  Con^pany  v.  SU  Andrew-Uie-LeaSf 
3  EIL  &  Bl.  94.) 

iusaae,  for  the  respondents,  contended  that  tiie  ses- 
sions were  wrong,  for  that  taking  into  consideration 
the  liability  of  the  London  and  North-Western  Railway 
Company,  the  appellants  are  only  rated  at  what  a 
tenant  would  give :  (Cb/feson  v.  The  Monkweanmndk 
Shore,  4  EIL  &  Bl.  13.) 

Jan,  12. — CocEBURN,  CJ. — ^This  wssacase  stated 
for  the  opinion  of  this  court  by  the  Court  of  Quarter 
Sessions  for  the  county  of  Huntingdon,  on  an  appeal- 
by  the  Eastern  Counties  Railway  Company  against  a 
rate  made  on  them  in  respect  of  their  railway-statioB. 
at  Peterborough.  The  facts,  so  far  as  they  are  mate- 
rial, are  shortly  as  follow: — ^The  Eastern  Counties 
RaUway  C<»npany,  the  sole  proprietore  of  the  station  in 
question,  in  the  year  1848,  entered  into  an  agreement 
with  the  London  and  North- Western  Railway  Company.^ 
to  endure  for  the  term  of  999  years,  whereby  the  latter 
company  were  to  have  the  joint  use  of  the  station  for 
their  traffic  ;  they,  on  the  other  hand,  binding  them- 
selves to  pay  for  such  use  of  the  station  accwding  to 
certain  terms  stipulated  in  the  agreement  The  direct 
Northern  Kpilway  having  since  been  opened,  a  cons»> 
deraUe  portion  of  the  tri^  of  the  North- Western  line 
hss,  in  consequence,  been  obstructed,  and  the  station 
has  become  worth  much  less  to  the  London  and  Nortb- 
Westem  Company ;  and  there  is  no  doubt  that  if  the 
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xiuiptter  were  res  integra — if  the  present  London  and 
North-Weetem  CompanT',  or  any  other  oompany,  work- 
ing their  \\m  nnfettered  by  the  eidsting  agreement,  pro- 
posed to  take  from  the  Eastern  Counties  Company  the 
use  of  the  station  at  a  yearly  rent — soch  rent  would 
barely  amount  to  a  third  part  of  the  sum  aetnally  paid. 
The  pariali  of  Fletton,  in  whi<di  the  station  in  question  is 
situated,  having  assessed  the  Eastern  Counties  Com- 
pany in  the  larger  sum,  the  company  appealed  against 
the  rate,  on  the  ground  that,  according  to  the  Parochial 
Assessment  Act,  the  rateable  value  is  not  the  rent  ac- 
tually paid  by  the  existing  occupiers,  but  that  which  it 
may  be  presumed  that  an  incoming  tenant  from  year  to 
year  would  give  for  the  subject  of  the  occupation. 
•Adopting  thdr  view,  the  court  of  quarter  sessions 
ordered  tlie  rate  to  be  amended  by  reducing  the  rateable 
value  on  which  the  company  had  been  assessed,  from 
the  sum  of  1889^  15f.  to  635(.  We  are  of  opinion  that 
this  decision  was  erroneous,  and  that  the  original  as- 
sessment was  right.  The  fallacy  of  the  argument  in 
favour  of  the  company  consists  in  looking  at  the  Lon- 
don and  North- Westom  Company  as  the  occupiers,  and 
in  considering  what  a  tenant  from  year  to  year,  coming 
in  their  place,  would  pay  as  rent  fur  the  use  of  the 
station.  But  the  London  and  North- Western  Railway 
Company  are  not  occupierB  of  the  station  at  all.  They 
had  only  an  enjoyment  byway  of  user  —  in  other 
words,  an  easement  The  occupiers  are  the  Easton 
Counties  Company,  subject  to  this  easement  of  tlie 
other  company ;  and  the  true  question  is,  what  would 
a  tenant  coming  into  the  place  of  the  Eastern  Counties 
Company  give  for  such  occupation  ?  Now  it  is  plain 
that  a  tenant  coming  into  their  place,  in  considering 
what  rent  he  would  give,  after  the  necessary  deductions, 
would  take  into  account,  as  increasing  the  value  of 
the  promises,  the  amount  to  be  annually  paid  by  the 
London  and  North-Westem  Company  for  tbeir  user  of 
the  station.  It  is  true  the  Eastern  Counties  Company, 
if  they  were  to  let  the  station,  though  they  could, 
of  course,  only  let  that  subject  to  the  right  of  the 
London  and  North-Westem  Company  to  use  it, 
might,  taking  a  low«r  rent  from  their  immediate  lessee, 
reserve  to  themselves  the  receipt  of  the  amount*  annu- 
ally payable  by  the  London  and  North- Western  Com- 
pany. Whether  under  such  drcnmstances  they  would 
not  still  remain  liable  as  occupiers  quoad  a  moiety  of 
the  line,  the  London  and  North- Western  Company 
having  only  an  easement  therein,  it  is  unnecessary  to 
decide.  It  is  suflScient,  in  oar  opinion,  for  the  present 
purpose^  to  nay,  that,  rdnu  sic  stantibus,  they  are  as- 
sessable to  the  full  amount  of  what  they  receive.  The 
very  principle  according  to  wUoh  the  value  of  the 
occupation  to  the  hjrpothetical  tenant  contemplated  by 
the  Parochial  Assessment  Act  is  to  be  estimated,  is  to 
assume  the  continuance  of  those  cirenmstances  which 
oonsiituto  the  value  to  the  existing  occupier,  unless 
it  be  made  to  appear  that  these  circumstances  are 
about  to  undergo  a  change.  But  there  is  nothing  m 
tlie  present  case  to  lead  to  the  supposition  that  the 
Eastern  Counties  Company  will  either  forego  their 
right,  under  a  very  advantageous  agreement,  which  is 
to  bind  the  London  and  Noitii-Westem  Company  to  a 
Tsry  remote  future,  or  that  the  Eastern  Counties  Com- 
pany will  either  kC  the  station  to  any  other  occupier; 
or,  if  they  do,  will  plaoe  such  occupier  relatively  to  the 
other  company  in  a  different  position  from  that  in  which 
they  tliemselves  stand.  It  will  be  tune  enough  to 
deal  with  such  sltered  drcnmstanoes  when  they  arise. 
At  present  the  Eastem  Counties  Company,  as  occu- 
piers of  the  station,  derive  a  profit,  not  only  from 
their  own  use  of  the  station,  but  alM>  in  respect  of 
the  sum  annually  paid  by  the  I^ondon  and  North- 
western Company  for  their  use  of  it,  and  they  ought, 
in  justice,  to  contribute  to  the  local  burdens  in  propor- 
tion to  the  entire  benefit  which  they  derive  from  the 
oocopifir ;  and  we  think  they  fiul  l^Rlly,  as  they  cer- 


tainly do  morally,  in  the  attempt  to  withdrsw  them* 
selves  from  such  fair  and  equal  contribution.  The 
order  of  quarter  sessions  must  therefMV  be  quashedf 
and  the  rate  will  stand  according  to  the  originid 
assessment.  Order  of  sessions  quetAed, 

MondagfJan.  SI. 
Rso.  V.  TiiE  Rkgisticar  of  trb  Mkdical  Cocirasz* 

OF  ElTGLAnD. 

Medical  Practitioners  Act — Proeming  entry  i^itame 

on  register  by  frand'^lnfamoms  oonduci^^Erasure 

ofname~-2\  ^  S2  Viet.  e.  90,  ss,  26,  29. 

A  medical  practitioner  represented  that  he  had  been 

educated  abroad,  and  had  a  firtign  diplomckf  and 

so  procured  his  name  to  be  enteredon  the  register  of 

medioal  practitioners,  kept  in  pttrsuance  of  the 

21  f  22  Vict,  c,  90.  The  council  afterwards  erasetf 

the  name,  on  the  ground  that  the  entry  had  been 

procured  bg  fraud,  but  teithout  giving  the  accused 

an  oppoHunitg  of  being  heard.     This  court  €^Ur^ 

Hoards  ordered  the  name  to  he  restored,  when  tik» 

general  amncil  gaffe  the  accused  notioe  that  itVHt9 

again  proposed  to  erase  his  name,  and  called  tqHM 

him  to  show  cause  to  the  contrary.     On  the  dayfaoei 

the  accused  attendedwith  his  soUalor,  when  afirtheir 

charge  of  ''*' infamous  conduct  in  a  prtfessionai 

respect  '*  {sect.  29)  was  preferred,  fbunded  on  am 

alleged  tMempt  to  procure  a  degree  at  a  Sootek 

University,  by  another  personating  him  and  under-' 

going  the  examination.     The  acwsed  claimed  to  be 

heard  by  counsU,  which  was  refused,  whemqfon  the 

inquiry  prueeeded,  the  accused,  thoughpresent,  making 

no  defence.     The  council  decided  that  the  entry  wae 

&auduleHtly  made,  and  that  the  accused  had  been 

guilty  oj  ii^amous  conduct  in  a  professional  respect: 

Held,  that  the  name  of  the  accused  person  was  liabh 

to  be  struck  off  the  register,  both  under  the  2614 

and  the  29<A  sections,  and  that  it  made  no  dif' 

ferenoe,  that  the  misoondnei   occurred  before  the 

passing  of  the  Medieal  Practitioners  Act. 

This  was  a  rule  «m  calling   on    the  Registrtf«> 

General  of  the  Medioal  Council  for  England,  to  sImiw 

cause  why  a  mandamus  should  not  issue  commanding 

them  to  restore  the  name  of  the  prosecutor  Mr.  Organ 

to  the  register,  from  which   it  had  been  erased  by 

order  of  the  council. 

Under  the  Medical  Practitionen  Act,  21  &  22  VieL 
c.  90,  all  persons  having  certain  qualifications  wem 
entitled  to  have  their  names  entered  on  the  register  ; 
and  by  the  46th  section  a  power  was  given  to  the 
general  council  of  dispensing  with  those  general  regu- 
lations in  favour  of  gentlemen  practismg  in  the  colonies,, 
or  in  England  with  foreign  or  colonial  <Uplomas,  or  m 
the  employ  of  the  army  and  navy,  or  of  the  pubiie 
service,  or  of  the  East  India  Company. 

The  prosecutor  Mr.  Organ  had  petitioned  the  coun- 
cil under  that  section,  and  represented  that  he  waa- 
edncated  in  a  foreign  univerrity,  where  he  had  obtained 
a  diploma,  and  also  that  he  was  in  the  pnblks  seiViceas 
a  medical  oflioer  and  vaccinator  to  certain  parishes  in 
Yorkshire.  The  Medical  Council  decided  to  dispeose 
with  the  general  n^ulations  of  the  Act  in  his  favour, 
as  being  a  person  employed  in  the  **  public  serrioe,"  and 
his  name  was  accordin^y  entered  on  the  register. 

Objections  were  subsequently  made  to  bis  name 
continuing  on  the  register,  upon  the  ground,  fint,. 
that  he  had  obtained  the  privilege  by  fraud;  ttd 
secondly,  that  he  had  also  been  guilty  of  ^^infamsua 
conduct  in  a  professional  respect,"  which,  by  the 
26th  and  29th  sections  of  the  Act,  were  |proQDds  fbr 
causing  a  name  to  be  erased  from  the  register.  Tlia 
Medical  Council  being  satisfied  that  his  name  ought  t» 
be  erased  upon  these  grounds,  ordered  it  to  be  erased  \. 
but  tliey  did  so  without  giving  him  notioe  of  thshr  in- 
tention, and  affording  him  an  opportunity  of  appearing 
before  them  to  show  canae  to  the  contrary.     Ue  ac- 
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cordingly  applied  to  this  court  and  obtMned  a  moii- 
dBtmm  to  be  restored,  and  that  writ  being  obeyed  by  the 
«oii]|gU,  they  gave  him  a  formal  notice  that  it  wab 
proposed  to  erase  his  name  from  the  register,  and  called 
upon  him  to  appear  and  show  cause  to  the  contrary. 

The  prosecutor  accordingly  attended  with  his  solici- 
tor, and  begged  to  be  heard  by  counsel ;  but,  as  the 
cOBOcU  refused  this  application,  he  declined  to  take  any 
part  in  the  proceedings,  though  he  continued  present 
during  the  whole  inquiry. 

One  part  of  the  charge  made  against  him  was,  that 
he  had  attempted  to  procure  a  medical  degree  at  Edin- 
Imrgh,  by  sending  some  one  to  personate  himself,  and 
fmdergo  the  examination  in  his  stead.  This  occurred 
More  the  passing  of  the  Medical  PraetitionerB  Act. 
The  trick,  however,  it  was  stated,  did  not  succeed,  as 
the  person  sent  to  personate  the  prosecutor  was  pludied 
on  the  examination.  In  the  result  the  council  came  to 
the  conclusion  that  the  entry  was  "  fraudulently  made," 
and  tliat  the  prosecutor  had  been  guilty  of  "  infamous 
conduct  in  a  professional  respect,"  and  ordered  his  name 
to  be  erased  from  the  register. 

He  then  again  applied  to  this  court,  and  obtained  a 
nle  for  a  mandtmug  to  be  restored  upon  the  ground 
that  the  Medical  Council  had  no  jpower,  dther  under 
the  26t1i  or  29th  sections,  to  order  any  name  once  re- 
gistered under  the  46th  section  t?  be  erased  for  any- 
thing done  prior  to  the  registration. 

No  question  was  now  raised  as  to  the  propriety  of 
the  erasure,  but  only  as  to  the  jurisdiction  of  the  council 
to  order  it. 

By  the  21  &  22  Yict  c  90,  s.  26,  it  is  enacted, 
"  That  no  qualification  sliaU  be  entered  on  the  register, 
^ther  on  the  first  registration  or  by  way  of  addition  to 
a  regutered  name,  unless  the  registrar  be  satisfied  by 
the  proper  evidence  that  the  person  claiming  is  entitled 
to  it ;  and  any  appeal  from  the  decision  of  the  registrar 
may  be  decided  by  the  general  council,  or  by  the 
Oouncil  for  England,  Scotland,  or  Ireland  (as  ttie  case 
may  be),  and  any  entry  which  shall  be  proved  to  the 
satisfaction  of  such  general  council  or  branch  council 
to  have  been  fraudulently  and  incorrectly  made  may  be 
cnsed  from  the  re^er  by  order  in  writing  of  such 
^neral  council  or  branch  coundl." 

Sect  ^  enacts,  "  That  if  any  medical  practitiocer 
dudl  be  convicted  in  England  or  Ireland  of  any  felony 
-or  DUfldemeanor,  or  in  Scotland  of  any  crime  or 
offence,  or  shall,  after  due  inquuy,  be  judged  by  the 
{fsneral  council  to  liave  been  guilty  of  infamous  conduct 
in  any  professional  respect,  the  general  council  may,  if 
they  see  fit,  direct  the  registrar  to  erase  the  name  of 
■muh  medical  practitioner  from  the  r^^ister." 

M.  Smith  and  Sleigh  showed  cause  on  behalf  of  the 
-couttcil*  and 

Hoffety  Serjt.  supported  the  rule. 

Gromptom,  J.— I  am  of  opinion  that  the  rule  ought 
to  be  discharged.  If  the  facte  are  disputed  the  general 
rule  is  to  make  the  rule  absolute  for  a  numdamnuj  and 
.send  the  case  down  to  have  the  facto  found  by  a  jury. 
But  the  present  is  not  a  case  of  that  kind,  for  the  pro- 
■secAtor  Mr.  Organ  had  an  opportunity  of  disputing  the 
facta,  but  he  did  not  avail  hunself  of  it  If  the  council 
Iiad  power  to  adjudicate,  this  court  wOl  not  interfere 
ainless  there  was  no  evidence  upon  which  to  act 
Vnder  the  26th  section  any  person  may  come  and  say 
•that  there  had  been  fraud,  and  that  section  applies  as 
weU  to  persons  whose  names  have  been  registered  pur- 
suant to  the  46th  section  as  to  those  whose  names  have 
heen  registered  under  the  previous  section ;  for  there 
may  be  fraud  in  imposing  upon  the  council  as  well  as 
upon  the  registrar.  If  it  were  necessary  to  give  an 
opinion  upon  the  point,  I  should  say  that  the  29th 
section  also  applied  to  the  case. 

Hiix.,  J. — I  am  of  the  same  opinioib  I  entirely 
agree  with  my  brother  Crompton  that  the  granting  of 
this  writ  is  to  a  certein  extent  discntioaaxy,  and  that 


in  this  case  the  court  ought  not  to  interfere.  Some 
terms  ago  the  prosecutor  obtained  a  mttndamita  to 
restore  his  name,  upon  the  ground  that  the  council 
struck  his  name  off  the  r^gpster  for  misconduct,  and 
did  not  give  him  an  opportunity  of  being  heard.  Bnt 
when  the  oouncO  gave  him  that  opportunity,  he  attended 
with  his  solidtor,  and  when  the  specific  charges  were 
made  known  he  asked  to  be  heari  by  counsel.  The 
Medical  Council,  in  their  discretion,  declined  to  grant 
that  request,  and  called  upon  hkn  to  answer  the 
charges.  He  declined  to  do  so,  although  the  charges 
were  minuto  and  specific,  and  if  untrue  he  mii^ht 
easily  have  answered  them,  bnt  he  oonfiined  himself  to 
disputing  the  jurisdiction  of  the  council.  The  council 
then  found  two  facto;  first,  that  the  entry  was  fraudu- 
lently obteined,  and  tjiey  ordered  it  to  be  struck  out' 
under  the  26th  section  ;  and  they  also  adjudged  that  he 
had  been  guilty  of  "'  infamous  conduct  in  a  professional 
respect."  The  question  thus  arises,  whether  the  26th 
and  the  29th  sections  apply.  [His  Lordship  then  re- 
ferred to  the  various  sections  of  the  Act]  In  my 
opinion  the  26th  section  applies  to  a  case  like  the 
present,  where  the  name  has  been  entered  under  the 
46th  section  ;  and  the  29th  section  also  applies  if  the 
oonvictk>n  takes  place  after,  although  the  ofience  of 
** infamous  conduct  in  a  piofessional  respect*'  may 
have  been  committed  before  the  name  is  registered. 

Rule  eUacharged, 

Fhher,  attorney  for  the  prosecutor. 

Pmniger  and  WWanacn  for  the  Medical  CouncaL 

Davies  (appellant)  o.  Lord  Berwick  (respondent). 
MiuUt  otid  mmaxd — Sm^mnl  «s  hvAamd/ry^ 

WkoianoL 
The  appeilani  was  hired  **  to  keep  the  uceouitts  of  the 

/arm,  io  weigh  out  the  food  for  the  oattky  to  eei  the 

men  to  work  <md  to  kid  hie  hemd  to  aHjfthmg,  and 

especially  to  cany  out  the  ordere  qf  hie  empioj/er^ 
Bold,  thai  he  woe  not  *'a  eervant  in  huebamby" 

within  the  meani$iff  of  the  A  Geo.  4,  c  84,  s.  3. 

This  was  a  case  stated  under  the  20  &  21  Vict  c 
43,  upon  a  convicUon  of  the  appeUaat  as  a  servant  in 
husbandry  under  the  4  Geo.  4,  c  84,  s.  3,  for  refusing 
to  obey  his  master's  ocden.  It  appeared  that 
the  appellant  was  hired  at  wqges  amounting  to 
\L  be,  per  week,  to  keep  the  aooomito  of  the  farm,  to' 
weigh  out  the  food  for  the  cattle,  *to  set  the  men  to 
work,  **  and  to  lend  his  hsad  to  anything,  and  espedaUy 
to  carry  out  the  orders  of  his  employer."  His  miscon- 
duct, for  which  he  was  oonvicted,  ooiuristed  in  his  re- 
fusing to  do  a  particular  act  which  he  was  ordered  to 
doforhismastnr. 

By  the  4  Geo.  4,  c.  34,  s.  8»  it  is  enacted  '*that  if 
any  servant  in  husbandry  .    .    .  shall  contract  with 
any  person  or  persons  whomsoever  to  serve  him,  her,  or 
them,  for  any  time  or  times  whatsoever,  or  in  any  other 
manner  ...  or  neglect  to  fulfil  the  same,  or  be 
guilty  of  any  other  miscondnct  or  misdemeanor  in  ti 
execution  thereof  •    .    .   then  and  in  every  such  cas 
it  shall  and  may  be  kwftil  for  any  justice  of  the  peae 
to  commit,"  && 

BoviB,  Q.G.  now  appeared  in  support  of  the 
conviction,  and  oontended  that  the  appellant  came 
within  the  description  of  "  servant  in  husbandry,"  and 
that  the  conviction  was  right :  (JAUeg  y.  Ebom,  1 1  Q.  B.  • 
742 ;  Ex  parte  Ormrody  1  D.  &  L.  825 ;  Bowere  y. 
Lovekin,  25  L.  J.  371,  Q.  B.) 

Huddletiony  QXj^y  oontara,  aigoed  that  the  appellant 
did  not  come  within  the  description  of  servant  in 
husbandry,  for  that  he  was  m  truth  a  farm  bailiff  :- 
{Kitchen  y.  Shaw,  6  A.  &  £.  729.) 

CocKBURir,  C.  J.^I  think  this  conviction  should  be* 
quashed.    The  stotute  evidently  means  by  the  desig- 
nation used,  a  person  who  is  to  do  something  with 
his  own  hands.    I  csmiot  think  that  the  first  part  of  his 
employment  refers  to  a  servant  in  hu^ndcy ;  for,  first. 
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Overseers  of  East  Deak  «.  Evrrett — Reg.  v.  Hexbt  Sparrow.      [C.  Gas.  R. 


Im  is  to  keep  the  general  aooonnts  of  thefftrm;  seoondly, 
to  weigh  out  the  food  and  set  the  men  to  work.  Now 
that  is  the  general  employment ;  and  in  addition  he  is 
to  lend  his  band  to  anythingi  and  espedrlly  to  carry 
oat  the  orders  of  his  employer;  thiSf  however,  cannot 
make  him  a  servant  in  hnsbandry.  I  think  the 
oonviction  is  wrong  and  ought  to  be  quashed. 
Gromfton  and  Hiix.  JJ.  concurrad. 

ConvicUon  quashed. 

SaJtuirdaa/^  Jan,  26. 

The  Overseers  op  East  Dean  r.  Everett. 
Poor-^raUa-^  Eecovery — OverMtra    tucoeedmg     those 

who  made  rate— 43  Eliz.  e.  2,  a,  4 — 17   Geo.  2, 

c.  38,  «.  11. 
The  power  given  to  '*  tueeeedittff  oeerteere**  by   17 

Geo.2fC.SS,  9,   11,  to  Iwy  arrears  to  reMwrse 

those  who  preceded  them,  is  not  confined  to  those 

overseers   who  imtnediate^  suooeedid  those   who 

made  therate. 

The  respondent  was  snmmoned  by  the  appel- 
lants to  the  petty  sessioDs  for  the  Newnham  divi- 
sion of  the  county  of  Gloucester,  for  poor-rates, 
one  made  on  the  Ist  Jan.  1858,^  for  4«.  5dL, 
and  the  other  on  the  16th  Jui:e  1858,  for 
9it»  3^  The  overseers  who  made  the  rates  continued 
in  office  until  the  25th  March  1859,  at  which  time 
other  persons  were  appointed,  who  remained  in  office 
till  the  28th  March  1860,  when  the  appellants  were 
appointed. 

The  summons  was  for  the  above-named  two  rates  of 
As.  5d.  and  9s,  3^,  and  for  costs  3f .  6dL 

The  justices,  upon  the  hearing  of  the  summons, 
decided  that  the  appellants  could  not  recover  the  said 
rate,  because  they  were  of  opinion  that  a  poor-rate 
cannot  be  recovered  except  by  those  who  made  it,  or  by 
those  who  may  be  the  overseers  in  the  year  next  after 
that  in  which  it  was  made. 

The  said  overseers  being  dissatisfied  with  the  decision, 
applied  to  the  Justices  to  state  and  sign  a  case  for  the 
opinion  of  this  coivt,  whether,  upon  the  facts  stated, 
the  justices  ought  to  have  made  an  order  for  the  pay- 
ment of  the  said  rates  made  on  the  Ist  Jan.  and  16th 
June  1858,  and  have  granted  a  warrant  of  distress. 

Hopwood  for  the  appellants. — ^There  is  nothing  in 
the  Acts  of  Parliament,  43  Eliz.  c.  2,  s.  4,  and  17  Geo. 
2,  c.  28,  s.  11,  to  limit  the  recovering  of  a  rate  to  the 
overseers  immediately  succeeding  those  who  made  it, 
(11  &  12  Vict,  c  91,  s.  1.) 

No  one  appeareSl  for  the  respondents. 

Gromfton,  J. — But  for  the  11th  section  of  the  17 
Geo.  2,  c.  88,  there  never  could  have  been  any  difficulty 
alx)ut  this  question.  That  section  provides  "  that  m 
case  any  person  or  persons  shall  leftise  or  neglect  to 
pay  to  such  overseers  as  aforesaid  any  sum  or  sums  of 
money  that  he,  she,  or  they  shall  be  legally  rated  or 
assessed  to,  it  shall  and  may  be  lawful  to  and  for  the 
succeeding  overseers,  and  they  are  hereby  required,  to 
levy  such  arrears,  and  out  of  the  money  so  levied  to 
reimburse  their  predeeeasors  all  soms  of  money  which 
they  have  expended  for  the  use  of  the  poor,"  &o.  But 
then  in  the  4th  section  of  the  43  Elis.  c.  2,  therQ  is  no 
such  restriction — the  word  there  used  is  "  airearages.** 
AccoMing  to  that  a  man  who  does  not  pay  to  one 
overseer  must  to  a  subsequent  one,  and  asthatAst 
stood  there  could  be  no  difficulty.  Then  oame  the  17 
Geo.  2,  but  it  is  clear  that  that  Act  was  passed  for  the 
relief  of  outgoing  overseers,  and  that  the  successors 
might  be  enabled  to  levy  rates  not  levied  by  them,  and 
to  reimburse  to  them  moneys  expended  by  them.  That 
appears  sensible  and  just,  and  I  dare  say,  when  the  case 
was  before  the  justices,  the  later  statute  was  alone 
brought  to  their  notice,  and  not  the  earlier. 

Juti^ment  for  s^ipeUanis.  BenUUed  to  juttiees, 
with  answer  m  the  t^brmaiwe  that  tk^  should 
iitnewarraMt, 


Mondajff  Jan.  28. 

Ex  parte  McLkod. 

Where  justices  have  heard  an  information  and  ifif* 

missed  it,  on  the  ground  that  thog  had  no  jmi§' 

diction,  at  the  same  time  offering  to  grant  a  case, 

this  court  refused  to  grant  a  rie  danring  them  to 

hear  and  determine. 

CoUier^  Q.  0.  moved  for  a  rule  to  show  cause  why 
tiie  justices  of  Southampton  should  not  hear  and 
determine  an  information  laid  by  Murdock  McLeod,  one 
of  the  metropolitan  police  force,  against  a  person  named 
John  Hammond,  for  an  assault  By  statutory  enact- 
ment the  metropolitan  police  are  empowered  to  do 
duty  in  the  dodcyards,  and  at  the  time  in  question 
they  were  x>u  duty  at  the  Glarence-yard  at  Gosport,  the 
complainant  McLeod  being  one  of  them  \  an  informa- 
tion was  laid  by  him  against  Hammond  for  an  as- 
sault upon  him,  and  the  justices,  upon  having  thor 
attention  called  to  the  10  Geo.  4,  c.  44,  and  the  20 
&  21  Vict  c.  64,  were  of  opinion  that  the  assault  was 
proved ;  but  they  said  they  had  no  jurisdiction,  inas- 
much as  the  statutes  in  question  appUed  only  to  mag^ 
trates  in  the  metropolis ;  and  thereupon  they  said  they 
had  no  power  to  interfere,  and  declined  to  adjudicate ; 
but  they  dismissed  the  information,  and  offered  to  gnmt 
acase.  [Hn^i«,J. — ^The  justices  did  adjudicate.  Ciu>mp- 
TON,  J. — They  did  what  was  right — ^tiiey  offered  to 
grant  a  pase ;  we  cannot  grant  a  rule  for  justices  to 
decide  a  case  in  a  particular  way.]  They  declined 
jurisdiction,  f  Wiohtmax,  J. — ^They  dearly  have  ad- 
judicated.] It  is  now  too  late  for  a  case ;  and  if  the 
justices  have  erred  in  law,  this  court  will  gnmt  a  rule. 

Poutden,  who  appeared  to  show  cause  in  the  first 
instance,  was  not  called  on. 

Wiqhtman,  J. — I  think  there  should  be  no  rule ; 
the  magistrates  heard  the  case,  have  determined  it,  and 
dismissed  the  information ;  it  is  gone,  and  they  have 
dcdded  it ;  we  cannot  say  they  are  to  decide  in  a  par- 
ticular manner. 

Gromfton,  J. — ^The  complainant  ought  to  have 
taken  a  case ;  we  cannot  inteifere ;  we  could  not  have 
granted  a  mandamus  before  the  Act  substituting  these 
rules  for  a  mandamus,  for  here  the  justices  have  de- 
dded  the  case. 

Hill,  J. — I  am  of  the  same  opinion.  Khink,  if 
before  the  recent  Act  a  mandamus  had  been  issned, 
the  facts  here  stated  would  have  been  a  good  and  suffi- 
cient return. 

Blackburn,  J. — I  am  of  the  same  opinion ;  and 
even  if  there  were  authority  to  support  this  applica- 
tion, I  think  a  ease  so  much  more  convenient  a  remedy, 
that  I  think  in  our  discretion  we  ought  not  to  interfere. 

Rule  refused. 


CROWN  CASES  BESEBVSD. 

Boported  by  Jomr  Thowso:?,  Esq.,  Barrttter-at-Law. 

Saiurdag,  Nov,  10. 

(Before  Krle,  G.J.,  Groxptox,  J.,  Bramwell  and 
CiiAN2ncLT<,  BB.  and  Hill,  J.) 

Beg.  V.  HsiTRT  Sparrow. 

Assault — Verdict  of  aggravated  ossauU-^GriemmM 
bodUg  harm^^Entering  verdict. 

An  indictment  contained  counts  charging  an  assauk^ 
and  untawjklhf  and  maHcioushf  iijlictmg  grievoue 
bodUg  harm,  tmd  abo  a  count  for  a  common  assault. 

At  the  trial  evidence  was  given  that  the  primmer  m- 

JUeted  serious  bodUg  injuries  tqton  the  prosecutor* 

The  jury  found  the  prisoner  guiltg  (fan  aggravated 

assault  without  premeditation,  md  that  it  was  dom 

under  the  influaice  of  passion: 

Held,  that  the  verdict  was  rightly  entered  on  the  record 
on  the  counts  charging  an  assault  and  unhuf/mDy 
and  maUdous^  ii^Satmg  grievous  bod^  harm. 
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C.  Cas.  B.] 


Keo.  9,  Hesikt  Sparrow. 


[G.  Gab.  R. 


\ 


CaM  sUited  for  tho*  opinion  of  this  court  bjr  the 
recorder  of  Birmingham. 

The  defendant  was  tried  at  the  Michaelmas  qnarter 
seesions  of  the  peace  for  the  boroogh  of  Birmingham, 
on  an  indictment  charging  him  in  one  set  of  counts 
with  an  assanlt  on  one  Saml.  Griffiths,  and  with  having 
thereby  unlawfully  aod  maliciously  inflicted  grierous 
bodily  harm  upon  the  said  Griffiths.  The  indictment 
contained  also  a  connt  for  common  assault. 

It  was  proved  in  evidence  before  me,  that  on  the 
6th  Sept.  1860  the  prosecutor  was  standing  in  a  shop 
in  High-street,  Bumingham.  The  defendant  passed 
and  saw  the  prosecutor  there.  The  defendant  came 
and  stood  on  the  step  of  the  shop  for  a  few  minutes, 
till  the  prosecutor  was  leaving.  The  defendant  then 
handed  to  the  prusecutor  a  letter  and  asked  him  to 
read  it.  The  prodecntor  declined  to  do  so,  and  was 
going  away.  The  defendant  then  struck  the  pn^secntor 
with  his  fists  two  violent  blows  upon  the  mouth, 
another  blow  on  the  temple,  and  a  fourth  on  the  back 
of  the  ear.  The  prosecutor  rvtieated  backwards,  the 
defendant  following  him  up  and  striking  at  him.  The 
piosecutor  then  strudc  the  defendant  a  blow  over  the 
bat  with  a  stick.  In  retreating  the  prosccntor^s  foot 
slipped  against  the  kerlnstone,  and  he  fell  heavily  upon 
his  aide.  The  defeodant  went  to  him,  wrenched  the 
stick  from  him,  and  then  went  away. 

The  prosecutor  and  the  medi<ial  witnesses  described 
the  injuries  which  the  prosecutor  thereby  sustained  as 
follows : — Three  of  his  front  teeth  and  other  teeth  fur- 
ther up  the  jaw  were  loosened,  his  gnms  were  lace- 
rated, and  his  mouth  was  swollen.  The  pain  under 
which  the  prosecutor  was  suftering  immediately  after 
the  accident  was  stated  by  the  medical  witness  to  be 
insuffenible.  One  of  the  front  teeth  and  the  back 
teeth  have  since  partially  fastened,  but  the  two  front 
teeth  have  not  done  so,  and  the  prosecutor  must  lose 
the  same.  The  mouth  and  jaw  remained  sore  and  stiff 
so  that  the  prosecutor  could  not  eat  solid  food  for  more 
than  a  week.  His  nervoa^i  system  received  a  shock 
from  which  he  suffered  so  that  the  medical  men  at  an 
inter>*al  of  sixteen  days  advlsiHl  his  going  away  from 
busuiess  for  a  time,  and  he  received  an  injury  on  his 
side  from  which  he  hod  felt,  and  at  the  time  of  the 
triitl  (9tli  Oct.)  wa.i  still  feeling,  pain. 

I  told  the  jury  that  the  injuries  inflicted  on  the'pro- 
secut<ir,  as  described  by  the  medical  witnesses  and  the 
prosecutor  himself,  full  within  the  definition  of  "  griov- 
oiu  bodily  harm,"  and  that,  if  they  believed  the  wit- 
nesses, there  was  evidence  to  support  the  first  count  (or 
set  of  counts)  in  the  indictment ;  and  in  reply  to  a 
question  from  the  jury,  I  explained  to  them  that  the 
question  of  whether  the  defendant  intended  to  inflict 
grievous  bodily  harm  upon  the  prosecutor  did  not  arise 
in  this  case,  but  that  the  simple  point  for  theur  con- 
sideration was,  did  the  defendant  unlawfully  **  assault 
the  prosecntor,  and  thereby  inflict  upon  him  grievous 
bodUy  harm  T 

The  jun*  returned  ihe  following  verdict : — "  Wo  find 
the  defendant  guilty  of  an  aggravated  assault,  hut 
without  premediUition ;  it  was  done  under  the  influence 
of  passion.^ 

It  was  contended  on  the  part  of  the  defendant,  that 
that  finding  amounted  to  a  verdict  of  guilty  upon  the 
count  for  the  common  assault  only. 

I  held  othenvise,  and  directed  a  verdict  of  guilty  to 
be  entered  upon  the  first  set  of  counts ;  and  the  ques- 
tion I  submit  for  the  consideration  of  the  Gourt  of 
Griminal  Appeal  is,  was  I  right  in  so  holding  ? 

M.  D.  Hiix,  Recorder. 

HuddluUm  {A,  WilU  with  him)  for  the  prisoner. 
—The  question  is,  whether  the  jury  found  the  prisoner 
gmlty  of  the  offence  charged  in  the  first  set  of  counts 
in  the  indictnient.  These  ore  framed  either  upon  the 
10  Geo.  4,  c  34,  s.  29,  or  the  14  &  15  VicL  c.  19, 
s.  4.  The  latter  enactment  is,  *'  And  whereas  i«  is  ex* 
[Mao.  Gas.] 


pedieut  to  make  further  provision  for  the  punishment 
of  aggravated  assaults,  be  it  enacted  that  if  any  person 
shall  unlawfully  and  maliciously  inflict  upon  any  other 
person,  either  with  or  without  any  weapon  or  instru- 
ment, any  grievous  bodily  harm,  or  unlawfully  and 
maliciously  inflict,  cut,  stab,  or  wonnd  any  other  per-* 
son,  every  such  offender  shall  be  gnilty  of  a  mbde- 
meanor,  and,  being  convicted  thereof,  shall  be  liable 
at  the  ducretion  of  the  court  to  be  imprisoned  with  or 
without  hard  labonr  for  any  t«rm  not  exceeding  three 
years :  provided,  however,  that  nothing  herein  contained 
shall  be  deemed  or  taken  to  repeal  the  provisions  of  the 
29th  section  of  the  10  Geo.  4,  c.  34."*  The  jury  have 
not  found  the  prisoner  guilty  of  assaulting  with  intent 
to  commit  grievous  bodily  harm,  but  only  of  an  agi^ra- 
vated  assault.  An  aggravated  assault  does  not  neces- 
sarily mean  one  accompanied  by  grievous  bodily  harm 
— it  may  mean  one  of  an  insulting  character,  e.  g, 
spittuig  at  a  person. 

Hir.i<,  J. — Wliy  shonld  we  assnme  that  the  jury 
have  found  a  verdict  contrary  to  the  facts,  when  the 
verdict  they  have  found  is  consistent  with  those  facts  ? 
Hr.  Archbold,  in  his  treatise  on  Griminal  Pleadings, 
begins  with  "aggravated  assiuilts."  No  one  exercising 
his  common  sense  can  have  any  doubt  as  to  the  mean- 
ing of  the  word. 

Ciiannbll,  B. — The  statement  before  us  enables  us 
to  construe  what  the  jury  meant  by  an  aggravated 
assault. 

Ckomptox,  J. — We  must  take  the  verdict  with  re- 
ference to  the  subject-matter  of  the  charge,  and  what 
was  left  to  the  jury. 

IIuddle$Um. — The  jury  may,  consistently  witli  the 
facts,  have  intended  not  to  find  the  prisoner  guilty  of 
intending  bodily  harm,  but  only  of  an  aggravated  as- 
sault The  recorder  did  not  tell  the  jury  that  **  bodily 
hann  "  and  an  aggravated  assault  were  the  same  thing. 
The  jury  have  not  found  what  is  really  the  ingredient  in 
an  assault  with  intent  to  do  grievous  bodily  harm; 
secondly,  the  jury  having  found  tliat  the  assault  was 
without  premeditation,  and  under  the  influence  of  pas- 
sion, the  verdict  of  guilty  ought  not  to  be  entered  on 
the  first  set  of  counts.  As  malice  is  the  distinction  be- 
tween murder  and  manslaughter,  so  here  it  is  the  dis- 
tinction between  grievous  bodily  harm  and  a  common 
assaulL  So  in  arson,  malice  is  necessary  to  constitute 
the  crime. 

HiLi*,  J. — You  make  no  distinction  between  "  pre- 
meditation "  and  "  intention,"  between  intentionally 
doing  an  unlawful  act  and  causelessly  doing  it. 

CitoMPTON,  J. — Here  I  think  we  must  take  it  that 
the  prisoner  intended  to  do  the  act. 

Uuddleatun, — The  word  "maliciously*^  is  used  in 
the  statute,  which  means  something  more  than  inten- 
tionally. 

BaUantinet  Serjt.  (^Adanu  and  O^Brien  with  him) 
for  the  prosecution,  was  not  called  upon. 

£rle,  O.J. — We  are  of  opinion  that  the  conviction 
ought  to  be  affirmed.  The  objection  is  made  to  the 
language  ui  which  the  jury  returned  their  verdict : 
"We  find  the  defendant  guilty  of  an  aggravated 
assault,  but  without  premeditation.  It  w.ts  done  under 
the  influence  of  passion."  It  is  very  rare  indeed  to 
meet  with  language  which  cannot  be  perverted.  We 
must  construe  the  language  used  by  tlie  JU17  by  look- 
ing at  the  circumstances  under  which  the  verdict  was 
returned.  The  question  was  raided,  whether  the  pri- 
soner committed  the  assault  with  intent  to  do  grievous 
bodily  hturm.  The  intent  was  discussed,  and  an  expla- 
nation of  what  the  statute  meant  given  by  the  recorder, 
and  then  the  jury  say,  "  We  find  the  defendant  gnilty  of 
an  aggravated  assault."  It  is  impossible,  to  my  mind,  for 
any  one  to  have  entered  any  thing  on  the  record  in  respect 
of  that  finding  other  than  what  has  been  entered.  It  was 
contended  that  this  finding  w.hs  a  negative  of  some  in- 
gredient necessary  to  constitute  the  offence  of  "  grievous 
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Yauohan  v.  South  MisTRoroLrrAN  Ckmetkut  Company. 
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bodily  harm ; "  and  that  tlic  partr  most  have  intended 
to  commit  the  crime  of  grierons  bodilv  hurra.  We  are 
all  of  opinion  that  the  assault  was  intentional  in  the 
andcrstanding  of  tlie  law,  though  the  jurj  hare  found 
that  it  was  without  premeditation  and  nnder  the  influ- 
ence of  passion.  We  therefore  think  thnt  the  verdict 
authorised  the  recorder  in  entering  a  verdict  of  guiltj 
on  the  first  set  of  counts. 

The  rest  of  the  court  concurringf 

Conoiciion  affirmed. 


V.  0.  WOOD'S  OOXJBT. 

Kcported  by  W.  H.  Bkkxrt,  Ktq.,  Barrister-at-Law. 


Nov.  14,  n  and^'i. 

Valt.hax  (Clerk)  v.  South  Metuopolitan 

Gemktbrv  Company. 

Bmidifeu — District  churches  €tnd  chapeJs — Cemetery 

Act  and  Chftrdi  Building  Acts  considered. 
The  incumbent  of  a  district  chapeirt/  constHuted  hy 
order  in  council  under  the  Church  Building  Acts,  is 
entitled  to  the  fees  payable  by  a  cemetery  company/or 
the  intermetit  of  the  dead  removed  from  the  district 
attached  to  such  chapelry,  where  the  Act  of  Par^ 
liament  incorporating  fAe  Cemetery  Company  has 
been  passed  previously  to  tJie  assignment  of  such 
district  ehapdry. 

This  was  a  bill  filed  by  the  Fev.  Matthew  Vanghan, 
the  incumbent  of  the  district  chapelry  of  St.  John 
AngcII-town,  Brixton,  against  the  South  Metropolitan 
Cemetery  Company  and  thiur  registrar,  and  also  the 
incumbent  of  the  said  district  parish,  praying  that  it 
might  be  declared  that  the  plaintiflT  and  his  successors, 
incumbents  of  the  said  district  chapelry  of  St.  John, 
were  entitled  to  the  fees  payable  by  the  cemetery  com- 
pany in  respect  of  the  interment  of  persons  removed 
for  the  purpose  of  interment  from  the  said  district 
chapelry  within  the  consecrated  parts  of  the  said 
cemetery;  for  nu  account  of  the  amount  of  such 
foes  from  the  commencement  of  the  incumbency  of  the 
Bev.  N.  A.  Garland,  the  incumbent  of  the  said  district 
parish,  and  for  payment  thereof. 

It  appeared  thnt  by  an  Act  incorporating  the 
cemetery  company  (6  &  7  Will.  4,  c.  cxxix.)  it  was 
enacted  by  sect.  18,  that  upon  the  intennent  of  every 
person  within  the  consecrateid  part  of  the  cemetery  who 
should  appear  by  the  books  of  the  company  to  have 
been  removed  fox  the  purpose  of  interment  from  the 
parish  in  which  the  cemetery  should  be  situate,  or  from 
any  parish  in  the  county  of  Surrey  adjoining  thereto,  or 
from  any  of  the  parishes  of  Lambeth,  Battersea  and 
Wandsworth,  or  from  any  parishes  within  the  cities 
of  London  or  Westminster,  or  borough  of  Southwark, 
according  to  the  limits  therein  mentioned,  the  said 
company  should  pay  unto  the  incumbent  for  the  time 
being  of  the  church  or  cliapel  of  the  parish  or  other 
eoclenastic:il  district  or  division  of  the  parish  form 
which  such  person  should  be  so  removed,  the  fees  follow- 
ing (setting  out  these  fees). 

By  the  19th  section  it  was  enacted  that  the  com- 
pany should  cause  proper  books  to  be  kept  for  the  pur- 
pose of  ascertaining  the  amount  of  such  fees. 

By  the  20th  section  the  company  was  required  twice 
in  every  year  to  cause  an  account  to  be  made  up  of 
such  fees,  and  delivered  to  the  incumbents  for  the 
time  being  of  the  chun^es  or  chapels  of  the  several 
parishes,  or  of  the  ecclesiastical  districts  or  divisions  of 
said  parishes. 

By  the  22nd  section  it  was  provided  that  the  incum- 
bent should  pay  to  the  churchwardens  or  chapel  war- 
dens for  the  time  being  of  his  church  or  chapel,  out 
of  dvery  sum  of  20s,  received  by  virtue  of  the  Act,  in 
rameot  of  interments  in  any  vault,  catacomb  or  brick 
grm  in  said  cemetery,  the  sum  of  12«.,  and  out  of 
every  sum  of  7^.  Sd,  in  respect  of  interments  in  the 
eipen  ground  of  said  cemetery  the  sum  of  3«.  6^.,  to  bo 


respectively  paid  and  applied  by  them  in  the  same 
manner  and  amongst  the  same  persons  (including  the- 
incnmbents  of  such  churches  aftd  chapels)  and  in  the 
same  proportions  m  the  fees  or  interments  which  saitf 
churchwardens  and  chapelwardens  were  entitled  to, 
receive  in  tlieir  respective  parishes,  districts,  or  divi- 
sions of  parishes  were  and  ought  1^  law  or  custom  to 
be  paid  and  applied." 

Tlie  subsequent  sections  provided  for  various  modes 
of  carrying  out  the  above  provisions. 

In  pursuance  of  this  Act  the  company  was  formed, 
and  now  possess,  a  cemetery  at  Norwood,  in  the  parislr 
of  Lambeth  ;  St.  Matthew,  Brixton,  was  a  parish  ad- 
joining thereto.  Part  of  the  cemetery  was  set  apart  for 
the  intennent  of  the  dead,  and  duly  consecrated. 

The  parish  of  I^mbeth  ^'bs  divided  into  two  distinct 
and  separate  parishes,  the  one  known  as  St  Mary, 
Lambeth,  the  other  as  the  district  parish  of  St. 
Matthew,  Brixton. 

In  1853  a  church  called  the  Church  of  St.  John,. 
Angell-town,  in  the  district  parish  of  St.  Matthew, 
Brixton,  was  duly  consecrated,  but  no  burial-ground  i» 
attached  to  such  church. 

In  1853  a  dutrict  was  assigned  to  such  consecrated 
church  at  St.  John,  Angell-town,  by  an  order  in 
council  of  the  8th  Aug.  of  that  year. 

The  plaintiff  has  been  the  incumbent  of  such  district 
chapelry  of  SL  John  from  the  said  8th  Aug.  1853. 

The  defendant  N.  A  Garland  is  the  incumbent  of 
the  district  parish  of  St.  Matthew,   he  having  been 
appointed  in  1855.     He  claimed  the  burial  fees  pro- 
vided by  the  Cemetery  Act,  from  such  appointment. 

The  plaintiff  submitted  that  he  and  his  successors- 
were  entitled  to  them. 

Sir  //.  CaimSf  Q.  C.  and  Southgate  for  the  plainttfT. 

IMty  Q.  C.  and  IF,  F.  Brisfowe  for  the  defendant 
Garland,  the  incumbent  of  St  Matthew's  parish. 

Gifiard^  Q.  C.  and  Baggaltay,  for  the  cemetery  com* 
pany  and  the  registrar. 

Cairns  in  reply. 

EdgeU  v.  Bumaby^  8  Ex.  Rep.  788 ;  Topsail  v. 
Ferrers,  Hobart*s  Rep.  175 ;  together  with  the  Chureh- 
Building  Acts«  59  Geo.  3,  c  134,  s.  IB ;  1  &  2  Vict, 
c  107,  s.  12 ;  2  &  3  Vict  c  49,  s.  8 ;  and  also- 
58  G^.  3,  cc.  45  and  134 ;  6  &  7  Vict.  c.  37;  8  &  ^ 
Vict  c  70;  14  &  15  Vict  c  97;  19  &  20  Vict 
c.  104;  and  20  &  21  Vict  c  81,  were  referred  to  and 
commented  upon.  Cur,  adv,  ruU, 

The  ViCK-CiiANCELTiOR  said : — ^The  question  in  this: 
case  turns  upon  the  mode  of  distribution  of  certain 
sums  payable  by  the  defendants  the  South  Metropoli- 
tan Cemeter}'  Company  under  the   provisions  of  their- 
Act,  to  the  incumbents  of  certain  parishes  from  which- 
the  dead  who  are  buried  by  the  cemetery  company  shall 
bo  removed.    The  Act  contains  nothing  in  the  redttiT 
which  assists  in  the  determination  of  the  question  before* 
mo.     It  simply  recites  that  it  is  convenient  that  a 
general    cemetery  company   should    be    established, 
reciting  nothing  with  reference  to  the  payments  to  be 
made,  or  the  conditions  upon  which  the  privilege  is  to 
be  conceded  by  Parliament  of  forming  this  cemetery 
company;    the  question  arising  between  the  incom- 
bents  of  districts  which  have  now  been  severed  pnr- 
siuuit  to  various  Acts  of  Pariiament    These  are  nu- 
merous ;  but  it  is  suiHcient  to  say  that  one  existed 
anterior  to  the  passing  of  the  Cemetery  Act,  the   58 
Geo.  3,  c.  43,  one  of  the  earlier  Acts  anthorising  the- 
division  of   parishes    into  districts.     The   cemeteiy 
company's  Act  provides  for  the  payment  of  the  incttm- 
bents    of    parishes     and    ecclesiastical    districts    by 
a    certain    fixed    sum    of    money   with    reference 
to  every  one   whom   they  may   inter,  whoee   ourpse 
shall  be  removed  from   such   parishes   or   districts. 
It  then  provides  for  the  appropriation  of  the  money  so 
to  be  received  by  t^e  incumbents.     The  question  arises 
in  this  way.     Out  of  the  large  parish  of  St.  Mary*s, 
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Lambeth,  a  district  parish  called  St.  Mattliews  was 
asverad,  anterior  to  the  passing  of  the  Cemetery  Act, 
from  Um  general  body  of  that  paruth.  After  the 
pasiting  of  the  Cemetery  Act  another  district  was 
severed  out  of  St.  Matthew,  whicli  district  is  called  the 
district  of  St  John,  Angell-town,  and  of  that  district 
the  present  plamtilf  the  Bev.  Xlr.  Vaoghan  is  incum- 
bent. The  point  in  dispute  therefore  lies  as  between 
the  incumbent  of  SL  Matthew,  namely,  the  Bev.  Mr. 
Oarh&nd,  the  defendant,  and  the  Rev.  Mr.  Vaughan, 
the  incumbent  of  this  district  of  St.  John,  Aogell- 
town.  Now  the  1 8th  section  of  the  Act  provides 
this :  It  b  enacted* "  that  upon  the  interment  of  every 
person  within  the  oonsecrated  part  of  tlie  said  cemetery, 
who  ahall  appear  by  the  books  of  tlie  company  to  have 
been  removed  for  the  porpoee  of  interment  from  the 
parisli  in  wliich  the  cemetery  shall  be  situated,  or 
from  any  parish  in  tlie  county  of  Surrey  adjoining 
thereto,  or  from  any  of  the  parishes,  of  Lambetli, 
BatterMo,  and  Wandsworth,  m  the  said  county  of 
Smnrey,  or  from  any  parish  witliin  the  cities  of  I^ondon 
and  Westminster,  or  the  borough  of  Southwark,  accord- 
ing to  the  limits  thereof  settled  and  described  in  an 
Act  passed  in  the  second  and  tliird  year  of  the  reign  of 
his  present  Majesty,  intituled  '  An  Act  to  settle  and 
describe  the  divisions  of  counties,  and  the  limits  of  cities 
and  boroughs  in  England  and  Wales,  so  far  as  respects 
the  election  of  members  to  serve  in  Parliament,'  the 
said  company  shall  pay  unto  the  incumbent  fur  the 
tine  being  of  the  church  or  chapel  of  the  parish  or 
other  ecclesiastical  district  or  division  of  the  parish  from 
which  such  person  shall  be  so  removed,  the  fees  follow- 
ing; that  is  to  say,  iu  case  such  person  shall  be  interred 
within  any  vault,  catacomb  or  brick  grave,  the  fee  of 
SOf.,  ttud  iu  case  such  person  shall  be  interred  in  the 
open  ground,  the  fee  of  7s.  6d.**  So  far  us  anything 
appears  by  that  section,  tliere  is  nothing  to  point  out 
that  this  is  to  be  confined  to  thinga  as  they  then  stood 
at  the  ejustmg  period  of  the  Act.  The  provision  is, 
**  that  wlienever  any  corpse  sluill  be  removed  from  anj 
parisli,**  &&,  and  Acts  had  been  passed  at  the  time 
which  authorised  the  subdivision  of  parishes  into  cccle- 
siasticui  districts.  The  possible  existence  of  such  a 
fiaae,  therefore,  is  distinctly  recognised  by  the 
j^visiou  I  have  read,  which  states  that  when 
«  corpse  is  removed  for  the  purpose  of  inter- 
ment from  the  parish  in  which  the  cemetery  is 
aitoated,  or  from  any  parish  in  Surrey  adyoiniug  thereto, 
or  from  any  of  the  parishes  of  Lambeth,  Battersea  and 
Wandswonb,  or  from  any  parish  withm  the  city  of 
London  and  Westminster  or  the  borough  of  Sontliwark, 
the  company  shall  pay  to  the  incumbent  of  the  church 
or  chapel  of  the  parish  or  other  ecclesiastical  district  or 
division  of  the  parish  from  which  the  corpse  shall  be 
removed,  the  fees  of  20t.  and  7s.  6d,  respectively. 
Then  the  22nd  section  contains  this  provision  :  "  And 
be  it  further  enacted  that  every  such  iucumbent  shall  pay 
to  the  churchwardens  or  chapelwardens  for  the  time  being 
of  his  chnrch  or  chapel,  out  of  every  sum  of  20f .  that  he 
^all  receive  by  virtue  of  this  Act  in  respect  of  inter- 
ments in  any  vault,  catacomb,  or  brick  grave  in  the 
•said  cemetery  the  sum  of  12s.,  and  out  of  every  sum 
of  7s.  Gd.  in  respect  of  interments  in  the  open  ground 
of  the  said  cemetery  the  sum  of  Ss.  M.,  to  be  respectively 
paid  and  applied  by  them  m  the  said  manner  and 
amongst  the  same  persons  (includmg  the  incumbents 
4>{  sucli  churches  and  chapels),  and  in  the  same  pro- 
portions as  the  fees  on  interments  which  the  said  church- 
wardens and  chapelwardens  are  entitled  to  receive  iu 
their  respective  parishes,  districts,  or  divisions  of 
parishes  are  or  ought  by  law  or  custom  to  be  paid 
or  applied."  Now,  certamly  there  is  some  little  diffi- 
culty created  by  that  section  of  the  Act,  as  to 
what  the  distinct  intention  of  the  Legislature 
was.  The  provision  points,  in  a  certain  degree, 
to  some  existing  state  of  things,  speakmg  of  chudi- 


wardens  who  happen  to  be  entitled  at  the  time  to 
receive  these  payments.     And  they  are  to  be  distributed 
in  such  fl  manner  in  the  several  parishes  and  districts, 
as  are,  or  ought  by  law  or  custom  to  be  applied.    The- 
question,  therefore,  that  arises  is,  whether  this  affords 
sufficient  indication  to  show   that  the  Act,  when  it 
directed  payments  to  be  made  to  the  incumbents  of 
churches  or  chapels  or  other  ecclesiastical  districts,  is 
to  be  confined  to  the  existing  parishes  and  the  existing 
ecclesiastical  districts,  or  is  to  be  extended  to  all  cases 
which  might  hereafter  occur  of  fresh  divisions  or  fresh 
ecclesiastical  districts  being  constituted.     Now,    the 
way  in  whidi  the  defendant  put  the  case  is  this :  this 
is  a  provision  which  is  evidently  intended  by  the  Legis- 
lature as  a  compensation  to  the  cleigyman  for  work 
and  labour  done  with  reference  to  interring  the  corpse 
in  the  cliurchyard ;  or,  otherwise,  with  reference  to  his 
duties  which  he  had  performed  with  regard  to  the 
deceased  during  the  tune  of  Uie  parishioner's  residence. 
I    make   the   last    observation    because     it     applies 
to  the  view  stated  by  Gibson  in  liis  learned  work, 
namely,  vis,  that  upon  his  view  of  the  case    the 
clergyman  is  entitled  to  a  fee  upon  the  burial  of  any 
person  out  of  the  parish  who  has  been  an  actual 
parishioner  resident  in  tiie  parish,  and  **  communicat- 
ing "  in  the  parish  church.     That  view  seems  to  have 
been  somewhat  shaken,  although  not  overruled  by  the 
case  in  the  Q.  B.  to  which  reference  was  made,  where 
the  court  held  that  the  alleged  custom  that  a  fee  should 
be  paid  to  the  clergyman  upon  every  person  dying  in 
the  parish  and  buried  elsewhere  was  a  bad  custom. 
And  the  reason  assigned  was  twofold :   first,  they  said 
it  was  an  unreasonable  custom ;  as,  for  instance,  that 
a  person  who  accidentally  died  at  an  inn  should  pay 
two  fees,  one  in  the  parish  where  he  was  buried,  and 
another  to  the  incumbent  of  the  parish  where  he  died  ; 
secondly,  they  put  it  upon  the  ground  of  work  and 
labour  done.      With  reference  to  tiiat  last  ground,  I 
may  observe  that  one  cannot  look   upon  it  as  standing 
upon  tills  view  alone,  because  it  is  well  known  and 
certauUy  it  was  an  argwnent  used  successfully  with 
reference  to  many  Cemetery  Acts,  and  especudly  witii 
reference  to  the  general  Act  which  compelled  parishes 
under  certain  cucumstances  to  provide  burial-grounds, 
and  yet  provided  a  fee  for  the  clergyman  who  no 
longer  assisted  in  the  interment ;  the  argument  used 
was,  that  the  provision  beuig  very  mean  in  most  large 
towns,  and  happening  to  be  concentrated  in  two  or 
tiiree  payments,   the  clergyman  of  the   parish  being 
paid  nothing  whatever  but  Kastcr  offerings  and  the 
surplice  fees,  that  is  the  marriage  and  burial  fees,  these 
being  the  whole  remuneration  for  the  performance  of 
all  the  duties  incumbent  upon  him,  it  was  not  reason- 
able tiiat  because  you  removed  once  source  of  income 
to  whidi  a  duty  happened  to  be  attached,  therefore  you 
should  deprive  him  of  all  the  income  arising  from  it ; 
because  that  is  applicable   not  merely  to    the  duty 
attached  to  it,  but  is  one  mode  by  whldi  he  is  to  be 
compensated  for  the  perfonnance  of  all   his  duties. 
One  cannot  therefore  rely  upon  this  provision,  there 
being  no  recital  to  help  me  or  rely  upon  as  being  con- 
cerned simply  with   the  ground  of   compensation  for 
work  and  labour  done.     That  w  borne  out  by  the  22nd 
clause,  because  it  seems    to    provide   for  fees  more 
especially  connected  with  burials,  leaving  the  incubibent 
a  considerable  surplus  out  of  what  ahall  be  paid  to 
him.       He  is  to  pay    12s.  out  of  the  pound  to  be 
paid  to  the    chm-chwardeus,  according    to   the    fees 
applicable  iu    one    case,    and    3s.    6<iL    in    another 
case.     That  case  therefore  cannot  be  regarded  as  a 
safe  dedsion  in  the  present  case.      I  do  not  think  that 
this  12«.  6dL  or  the  3s.  6<^.  are  to  be  considered  as 
anything  mors  than  what  the  L^;islature  thought  waa 
reasonable  to  be  paid  to  the  incumbent  of  the  district 
who  attended  the  deceased,  not  only  through  his  last 
illness,  when  he  was  in  more  immeiiinte  connection  with 
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him,  bat  also  ministered  in  the  way  in  which  the  in- 
combent  does  happily  minister  for  the  benefit  of  tiie 
parishioner  throughout  liis  course  of  ministration.     It 
was  not  thouglit  right  that  the  emoluments  attached 
to  this  duty  &ould  be  cut  away  because  the  duty  was 
transferred  to  other  persons.     That  gets  rid  of  a  great 
deal  of  the  argument  relied  upon  by  the  defendant  fur 
giving  that  limited  construction  to  the  Act  which  he 
asks  the  court  to  impose  upon  it     But  there  is  another 
point  which  the  defendant  has  raised :  he  says,  True  it 
is  yon  have  got  a  district,  but  it  is  a  district  raised  by 
the  new  Ecclesiastical  Commissioners  under  former  Acts 
of  Parliament,  among  the  rest  under  9  Geo.  3,  and 
other  Acts  referred  to  in  the  fifth  paragraph  of  the 
Bill«    That  paragraph  states  that  her  Majesty's  Com- 
missioners for  Building  New  Churches  in  pursuance  of 
the  16th  section  of  the  statute  of  the  59  Geo.  3,  c.  134, 
of   the    12th    section  of  Uie  statute   i   &  2  Vict. 
c  107,     and    of  the  3rd    section    of    the  statute 
2  &  3   Vict    c   49,   duly  made    a    representation 
to  her  Majesty,  bearing  date  the  23rd  day  of  June 
1853,  tlmt  baring    taken  into  consideration  all  the 
circumstances  of  the  said  district  parish  of  St  Matthew, 
Brixton,  it  appeared  to  them  to  be  expedient  that  a 
district  should  be  assigned  to  tiio  said   consecrated 
church  of  St  John,  situate  at  Angell-town,  in  the  said 
district  parish  of  St.  Matthew,  Brixton,  under  and  by 
virtue  of  the  power  or  authority  contained  in  the 
above-mentioned  sections,   and    that    such  proposed 
district  should  be  named  or  called    "The  District 
Chapelry  of  St   John,  Angell-town,"  and  that  the 
bonndMrics  thereof  should  be  as  in  the  said  representa- 
tion mentioned,  as  the  same  were  more  particularly 
delineated  on  the  map  or  plan  thereunto   annexed, 
coloured  green ;  and  that  it  also  appeared  to  them  to 
be  expedient  that  banns  of  matrimony  should  be  pub- 
lished, and  that  marriages,  baptisms  and  dmrchings 
should  be  solemnised  or  performed  in  the  said  Church 
of  St.  John,  at  Augell-town  aforesaid,  and  that  the 
fe^  to  arise  therefrom  should  be  paid  or  belong  to  the 
minister  or  incumbent  of  such  church  for  the  time  being, 
and  that  the  consent  of  the  bishop  of  the  diocese  of 
Winchester  had  been  obtained  thereto,  as  required  by  the 
various  Acts  and  sections  mentioned,  and  also  the  consent 
of  the  incumbent  of  the  district  parish  of  St  Mattlicw, 
ais  required  by  the  statute,  in  order  that  the  subdivision 
of  such  parish  by  forming  thereout  a  district  chapelr)' 
should  take  effect  from  the  assignment  of  such  district 
chapelry,  in  testimony  whereof  the  Bishop  of  Winches- 
ter and  Dr.  Vanghan  the  incumbent,  had  signed  and 
sealed  that  representation.     And  then,  by  an  order  in 
council  dated  8th  Aug.  1853,  it  is  stated  that  her 
Majesty  having  taken  the  representation  into  conside- 
ration, did  approve  of  such  representation,  and  ordered 
that  the  proposed  assignment  of  a  district  chapelry  to 
the  church  of  St  John,  at  Angell-town,  in  the  district 
parish  of  St  Matthew,  Brixton,  should  be  accordin^y 
made,  and  that  the  recommendation  of  the  commis- 
sioners in  respect  to  the  publication  of  banns,  and  the 
solemnisation  of  marriages,  baptisms  and  cliurchings 
in  the  said  church,  and  the  fees  to  arise  therefrom, 
should  J)e  carried  into  effect  agreeably  to  the  provisions 
of  tiie  raid  Acts,  and  directed  that  order  should  be 
forthvnth  registered  by  the  registrar  of  the  diocese  of 
Wincbester ;  which  was  accordingly  done.     Then  is,  I 
admit  there  the  argument  exprestio  WMts  est  exduno 
alterUtSj  and  therefore  that  burial  fees  were  never 
intended  to  be  indnded  in  this  particular  instance.  But 
the  first  argument  that  arises  upon  that  is,  that  it  is  not 
to  be  treated  as  a  compensation  for  burial  fees,  but  as  a 
proper  payment  to  be  made  to  the  clergyman  in  respect 
of  the  general  provision  of  the  Cemetery  Act,  and  in 
order  to  provide  a  new  provision  for  the  several  incum- 
bents, so  that  whether  they  might  or  might  not  hereafter 
have  the  power  of  burying,  this  provision  should  be  dnly 
accm^id,  first  to  the  mo&r  church,  and  then  to  the 


incumbents.     If  I  am  correct  in  that  view,  then  the 
question  whether  burial  fees  are  specially  mentioned 
is  not    of  much  importance,  and  the  oondosion  is 
sustained  upon  the  statutes  to  which  I  was  referred, 
that  this  district  parish  has  every  privilege,  in  eon- 
sequence  of  its  being  a  district,  and  by  virtue  of  the 
Acts  themselves,  every  privilege  which   the  mother 
diureh  has,  including  the  burial  fees ;  and  therefore, 
whatevei'  might  have  been  stated  in  that  order  or  peti- 
tion, tiiero  is  nothing  to  take  away  from  the  incumbent 
any  privilege  vested  in  him.    It  is  quite  true,  no  doubt, 
that  no  burial  has  been  solemnised  in  the  parish,  and, 
under  exbting  circnmstaiiccs,   h  never  likely  to  be ; 
since  the  passing    of    tlie    Metropolis   Anangement 
Bill  it  is  probable  that  it  is  not  at  all  likdy.     It  is  not 
likely  the  Legislature  would  pcnnit,  or  those  entrusted 
witii  the  duty  of  carrying  the  Act  into  effect  would 
permit,  interments  to  take  place  in  any  new  district 
Such  a  state  of  things  and  such  an  effoet  could  not 
have   beeu   contemplated    by    the  Cemetery    Act  of 
the  6  &  7  Will.  4,  and  could  not  have  been  foreseen ; 
nobody  would   have  thought   of  arguing  that  any- 
thing contained  in  the  South  Metropolitan  Cemetery  Act 
oould  Ih)  affected  by  any  subsequent  Act  of  Parliament^ 
enacting  as  it  h.ns  done  with   re?«pect  to  many  parishes 
that  there  shall  never  bo  another  burial  in  the  parish ; 
nor  would  it  liberate  the  South  Metropolitan  Cemetery 
Company  from  making  payments  in  respect  of  those 
interments  which  are  now  made  in  their  cemetery.     It 
does  not  appear  that  any  great  reliance  is  to  be  placed 
upon  the  drcumstance  of  a  privilege   being  given  with 
regard  to  the  cdebratioii  of  marriages,  wliich  is  always 
to  be  provided  for  in  cases  of  this  description,  or  that 
any  reliance  can  be  pUced  upon  it  as  indicating  an 
intention  on  the  part  of  the   legislature  to  exclude 
the  burial  or  any  other  fees  that  by  law  are  payable  to 
the  incumbent     I  find  a  distinct  provision  in  the  18th 
section  that  the  incimil>ent8  of  duttriot  churches  shall 
be  paid  the  fees  there  mentioned,  and  nothing  to  say 
that  it  shall  be  the  present  or  the  future  incumbent ; 
the  only  intUcation  of  its  being  confined  to  the  present 
incumbent  being  that  which  may  be  considered  as  con- 
tained in  the  82nd  section ;  but' even  there  it  is  open 
always  to  this  observation,  that  very  posably  a  discns- 
sion  may  arise  as  to  who  the   persons  are  that  are  to 
receive  the  fees — whether  the  churehwardens  or  the 
cliapelwardens,   who  are  entitled  to  distribute  them. 
When  the  time  comes  of  no  burial  being  performed  in 
any  parisli,  tiiat  may  be  a  matter  for  serious  diacossion. 
A  question  may  hereafter  arise  in  consequence  of  the 
subsequent  course  of  legistlation.     But  I  do  not  think 
there  LssuiBcient  in  the  22Dd  section  te  show  me  that 
the  Legislature  intended  to  limit  and  confine  its  opera- 
tion entirely  to  existing  incumbents  and  existing  ecde- 
siastical  districts  at  the  time  of   the  pastnng  of  the 
Act,  altiiough  in  future  there  might  be  carried  out  and 
created,  under  the  Act  of  Geo.  3,  a  nmnber  of  new 
ecdesiastical  districts,  just  exactiy  and  with  the  same 
provisions  as  St.  Matthew,   the  district  which  the  de- 
fendant holds,  was  created.     Ner  do  I  think  that  the 
Legislature,  having  all  that  knowledge  at  the  time  of 
passing  this  Act,  and  with  this  knowledge,  should  be 
taken  to  have  excluded  from  the  benefit  of  this  provi- 
sion those  who  should  hereafter  occupy  future  district 
churches,   confining  it  entirely  to    existing    district 
ohurehes.  Upon  the  whole,  therefore,!  am  of  opinion,  and 
I  must  hold,  that  the  plaintiff  is  entitied  to  the  payments 
which  he  daims.  Decree  accordingljf.  NocetU. 


COXJBT  OF  aXTEElTS  BENCH. 

Reported  by  Jomr  Thoxpsov,  T.  W,  Kaundkbs,  and  C.  J.  B. 
flBamucr,  Bsqrs.,  Barristers-at-Law. 

Saturdajf,  Nov,  19. 
Wausbt  (appdlant)  p.  Anley  (respondent). 
.Vaster  and  workmen— Endettwurinff  to  force  a  mew- 
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Q.  B.] 


WAi,aBT  r.  Anlky. 


[Q.  B. 


ter  to  dUcharffe  tome  of  hit  toorkmen — Convidhn 

^6  Geo.  4.  c.  129,  s,  S, 
A  workmtm  hat  a  perjfect  right  to  go  to  his  uuuter  a»d 

sag  that  he  wiU  not  continue  to  vtorhfor  him  uulett 

he  discharges  certain  other  workmen^  but  if  he  oon^ 
'  bines  with  others  to  Jbrce  his  master  to  discharge 

certain  workmen^  hf  thrtaienmg  to  cease  to  work  for 

him  unless    he  complieSf    he  commits    an  ojinoe 

vfUhin  sect  3  of  the  6  Geo.  4,  c.  129. 

This  was  a  cnso  stated  under  the  20  &  21  Vict, 
c  43)  upon  a  conviction  bv  one  of  the  metropolitan 
police  magistrates,  under  the  6  Geo.  4,  o.  129,  s.  3,  for 
unlawful!/  on  the  16th  May  1960,  by  thrents,  en- 
deavouring to  force  one  Philip  Anley,  then  carrying  on 
tiie  trade  of  a  builder,  to  limit  the  desicription  of  his 
workmen. 

It  was  proved  before  the  magistrate  by  Philip  Anlej 
the  prosecutor,  and  other  witnesses,  that  the  prose- 
cutor  carried  on  the  trade  of  a  builder  in  Whitecross- 
street,  Middlesex;  that  he  employed  about  100  work- 
jDcn. 

That  in  the  year  1859  there  had  been  a  strike  of 
the  workmen  employed  in  the  building  trade,  and  that 
the  prosecutor  then  resolved  not  to  employ,  and  did 
not  employ  for  some  time,  any  workmen  who  declined 
to  work  under  what  was  cMlled  "The  Declaration;" 
that  it  was  well  understood  in  the  trade  what  this 
declaration  was,  being  to  tlie  following  effect : — 

"  I  declare  that  1  am  not,  nor  will  I  during  my 
engagement  with  you,  become  a  member  of  or  support 
any  society  which  directly  or  indirectly  interferes  with 
the  arrangements  of  this  or  any  other  establishment,  or 
the  hours  or  terms  of  labour,  and  that  I  recognise  the 
right  of  employers  and  employed  individually  to  make 
any  trade  engagements  on  which  they  may  choose  to 
agree.** 

On  the  day  named  in  the  conviction  the  prosecutor 
had  in  liis  employment  two  or  more  men  woriang  under 
this  declaration. 

That  on  that  day  tlic  defendant  and  two  of  the  other 
workmen  brought  to  the  prosecutor  a  paper  signed  by 
defendant  and  about  thirty  other  workmen,  of  which 
tlic  following  is  a  copy : — 

**  At  a  meeting  of  tlic  joiners  in  the  employ  of  Mr. 
Anley,  Tuesday  evening.  May  15th,  1860,  it  was  re- 
solved— 

"  That  Mr.  Anley  be  given  to  understand  that,  nn- 
leK  the  men  who  are  working  under  the  declaration  in 
his  shop  be  discharged,  and  we  have  a  definite  answer 
by  dinner-time  to  that  effect,  we  cease  work  imme- 
diately." 

The  defendant,  in  reply  to  questions  put  by  the  pro- 
secutor, said  they  had  no  fault  to  find  with  liim,  his 
foreman,  or  clerks,  or  with  the  wages  he  (the  defendant) 
received ;  and  when  the  prosecntor  inquired  what  it  was 
he  wanted,  he  answered,  "  You  must  discharge  those  two 
men  who  are  working  under  the  declaration,  and  if  yoo 
do  not  we  will  leave  work.^*  The  prosecntor  answered, 
**  1  will  not  be  dictated  to,  and  1  ^vill  rather  close  my 
shop  than  submit  to  your  dictation."  On  the  same 
4lay  the  defendant  and  all  the  workmen  who  had  signed 
the  paper  left  his  employment,  and  had  not  returned  up 
to  the  time  of  the  conviction. 

By  sect.  3  of  the  6  Geo.  4,  c  129,  it  is  enacted, ''  If 
any  person  shall  by  violence  to  the  person  or  property, 
or  by  threats,  or  by  intimidation,  or  by  molesting,  or  in 
any  way  obstnicting  another,  force  or  endeavour  to 
force  any  joarneyman  ...  to  depart  from  his 
hiring  .  .  .  or  if  any  person  shall  by  violence  to 
the  person  or  property  of  another,  or  by  threats  or  in- 
timidation, or  by  molesting,  or  in  any  way  obstructing 
another,  force,  or  endeavour  to  force,  any  maoufacturer 
«r  person  carrying  on  any  trade  or  business,  to  make 
any  alteration  in  his  mode  of  regulating,  managmg, 
conducting,  or  carrying  on  such  manufacture,  trade,  or 
busiDeBs,  or  to  limit  the  number  of  his  apprentices  or 


the  number  or  description  of  hu  jonme\'men,  workmen, 
or  servants,  every  person  so  offending  or  aiding,  abetting^ 
or  nsKisting  therein,  being  convicted  thereof,  in  manner 
hereinafter  mentioned,  shall  be  imprisoned  only,  or 
shall  and  may  be  imprisonod  and  kept  to  Iiard  labour 
for  any  lime  not  exceeding  three  calendar  months." 

Giffnrd  nppeard  in  support  of  the  conviction,  and 
argued  that  the  facts  stated  in  the  case  clearly  showed 
that  the  appellant  had  committed  an  offence  under 
the  statute:  {Reg,  v.  Pearfmm^  29  I^  J.  31,  M.  C. ; 
1  L.  T.  Rep.  N.  S.91,  106.) 

Sleigh,  for  the  appellant,  argued  thnt  no  offence  had 
been  committed,  for  tliat  it  was  not  unlawful  for  a 
workman  to  refuse  to  work  unless  his  conditions  were 
complied  with.  He  endeavoured  to  distinguish  this 
case  from  that  of  Heg,  v.  Pearham. 

CocKiuTRN,  C.J  — I  am  of  opinion  that  the  convic- 
tion ought  to  be  affirmed.  Every  workman  in  the 
service  of  an  employer  is  entitled  to  the  full  exercise  of 
his  discretion  as  to  wliether  he  will  continue  in  that 
employment,  so  long  as  he  is  not  bound  by  any  contract, 
and  to  give  the  employer  the  alternative  of  either  losing 
his  services  or  diseliarging  obnoxious  persons  with 
whom  h^  might  not  chooso  to  work  ;  and,  more  than 
that,  several  men  who  might  consider  other  workmen 
as  obnoxious,  hxve  a  (terfcct  right  to  put  the  same 
alternative  to  their  employer.  But  if  the  men  go 
further  than  that,  and  seek  to  coerce  the  master  by  tlie 
threat  of  what  was  likely  to  operate  to  his  injuiy,  that 
comes  within  the  meaning  of  the  Act  In  the  present 
case  it  was  not  one  man  who  went  to  the  employer,  but 
several  who  adopted  the  same  course ;  not  with  the 
view  of  giving  him  an  opportunity  of  exercising  his 
discretion,  but,  by  threatening  to  leave  his  em- 
ploy, to  compel  and  coerce  him  to  discharge 
the  obnoxious  persons.  At  first  I  entertained  some 
doubts  whether  this  combination  amonnted  to  a  threat, 
but  I  entertained  no  doubt  that  it  came  within  the 
clause  which  referred  to  the  molesting  the  master.  But, 
upon  reflection,  I  have  come  to  the  conclusion  that  if 
done  in  the  honest  exercise  of  his  right,  the  workman 
might  put  such  an  alternative  to  his  master,  even  if  it 
were  done  in  combination.  Yet  when  I  see  tliat  the 
purpose  was  that  of  turning  the  men  out  of  his  employ, 
by  molesting  tlie  master,  it  is  altogether  illegal,  and  the 
parties  come  within  the  Act  of  Parliament. 

CBOMin'ON,  J. — ^At  first  I  entettained  great  doubts, 
and  on  first  reading  the  case  I  certainly  entertained  a 
contrary  opinion,  for  I  thought  that  the  threats  re- 
ferred to  some  matter  which  was  of  itself  unlawful.  It 
was  therefore  important  to  see  if  there  was  a  threat  of 
anything  improper  or  unlawful.  I  think  tluit  any 
workman  may  say,  **  it  is  my  intention  not  to  work 
with  certain  people."  Then  comes  the  question,  whe- 
ther a  number  of  workmen  can  combine  togetlier  that 
the  master  shall  not  employ  a  particular  body  of  per-* 
sons  ?  My  opinion  is,  that  a  number  camiot  combine 
together  to  do  what  would  tend  to  the  mischief  of  ano- 
ther person.  One  man  may  go  and  say,  **  I  will  not 
work'  for  yon  unless  yon  turn  away  such  and  such  per- 
sons," but  a  number  could  not  do  that,  as  it  would 
amount  to  a  threat  that  they  would  do  an  illegal  act. 

HiLi^  J. — I  am  of  the  same  opinion.  The  word 
"  threat "  in  the  Act  must  be  construed  in  connection 
witli  the  words  which  precede  and  follow.  It  may  be 
a  threat  to  do  an  illegal  act,  and  the  question  is, 
whether  the  act  threateneid  to  be  done  is  an  illegal  act. 
A  man  lias  a  perfect  right  to  go  to  liis  emptoyer  and 
say  all  that  was  said  in  this  case,  or  several  might  do 
it ;  but  if  they  acted  in  oombiuation,  not  honestly  and 
inde^ndently,  but  fer  the  purpose  of  coercing  the 
master,  they  are  guilty  of  a  conspinu^  at  common  law. 
The  combination  and  the  attempt  to  carry  it  out  were 
illegal,  and  would  be  indictable  at  common  law.  I 
therefore  think  that  the  magistrate  was  right,  and  that 
his  decision  should  be  afilnned.     Comnction  t^ffirmed. 
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Q.  B.] 


Reg.  V,  TiiK  Ciiurciiwakdeks  op  Tiveiiton,  Devon. 


[Q.  B. 


Wtdneadcuf^  Jan,  23. 

Beo.  v.  The  Chuuciiwardexs  &c.  of  Tivkiitdx, 

Devon. 

Poor-kao^^SettlemeiU — Beniing  a  tenement — 
Ferment  ofreUes — Wetleyan  nunister. 

A,  JBLf  10&O  VHU  a  Wetleifttn  mumter,  ooatpied  a  house 
at  C,  vfhich  had  been  tahenfor  him  m  aocordanoe 
with  tbfi  rules  of  the  Wesleyan  body,  by  the  circmt 
stewardsi  and  paid  the  rent  for  the  same^  which  mu, 
pttrsuant  to  such  ruleSf  afteneards  atiowed  him.  He 
was  duly  rated  to  the  poor  and  other  rates,  which  he 
paid,  and  the  aiHouut  of  which  in  like  uumner  was 
(Ulowed  him.  He  occupied  in  this  way  for  more 
than  a  year : 

Beldf  that  he  therein  gained  no  settlement,  either  by 
raUing  a  tenement  or  the  payment  of  raits. 

This  was  an  appeal  by  the  parish  officers  of  Tirerton, 
Devon,  against  an  order  of  justices  adjudging  a  lunatic 
pauper,  of  the  name  of  Benjamin  Holmes  Worth,  to  be 
legallj  settled  in  their  parish,  and  adjudging  the 
payment  of  a  sum  of  money  to  the  parish  officers  of 
Hangptsfield  for  his  past  maintenance  and  for  his 
future  mainteiuuice.  The  parties,  however,  ponsentod 
to  the  statement  of  a  case  for  the  opinion  of  this  court, 
and  the  order  of  a  judge  was  obtained  accordingly,  for 
that  purpose,  under  sect  11  of  the  12  &  13  Vict  c. 
45.     The  following  are  the  foots : — 

The  said  pauper  lunatic,  Benjamin  Holmes  Worth, 
is  the  legitimate  son  of  William  Worth.  The 
said  William  Worth  was  bom  in  the  said  parish 
of  Hverton,  in  or  about  the  month  of  Jan. 
1781.  From  the  year  1832  to  the  year  1835, 
both  inclusive,  the  said  William  Worth  was  a  Weskyan 
minister,  and  the  prnctioe  of  the  Wesleyan  congregation 
of  which  the  said  William  Worth  was  a  mmister  during 
that  period  was  as  follows :  Certain  members  of  the 
<:ongrQg&tion  Were  appointed  stewards  for  a  circuit  com- 
prised within  a  given  distance,  and  were  called  dreuit 
Atewaids,  and  one  of  the  dutieiB  of  such  circuit  stewards 
was  to  take  houses  within  their  circuit  as  residences  for 
their  ministers  officiating  within  sudi  circuit,  and  to 
furnish  such  houses  with  fumituro  fit  and  proper  for 
such  residences.  Sometunes  the  circuit  stewanls  paid 
the  rents  of  such  houses,  and  sometimes  the  ministers ; 
but  in  the  latter  case  the  amount  of  the  rent  so  paid 
by  the  minbters  was  repaid  to  tliem  by  the  circuit 
stewards ;  in  like  manner  the  amount  of  the  rates  and 
taxes  paid  by  the  minister  in  respect  of  such  house 
was  repaid  to  the  said  minister  by  the  said  circuit 
stewards.  In  the  year  1832  the  cucuit  stewards 
of  tlie  circuit  within  which  the  parish  of  Oaiis- 
brooke,  in  the  county  of  Soutliampton,  in  the 
Isle  of  Wight,  was  situate,  in  conformity  with  the 
aforesaid  practice,  bond  fide  took  and  rented  a  tuie- 
ment  situate  in  the  said  parish  of  Oarisbrooke,  such 
tenement  consisting  of  a  separate  and  distinct  dwell- 
ing-houae  and  ganien,  as  a  residence  for  thehr  minister 
officiating  in  that  part  of  the  said  curcnit,  and  furnished 
the  said  dwelling-liouse  with  furniture  fit  and  proper 
for  such  residence.  And  the  said  circuit  stewards 
bond  fide  took  and  rented  the  said  tenement  so  situate 
in  the  said  parish  of  Oarisbrooke,  such  tenement  con- 
sisting of  a  separate  and  distinct  dwelling-house  and 
garden,  for  the  term  of  one  whole  year  from  the  29th 
8ept  1832,  at  and  for  the  rent  of  20L  a-year,  that 
being  also  the  yeariy  value  of  the  said  tenement,  as  a 
residence  for  theur  minister  officiating  in  that  part  of 
the  said  drenit,  and  on  the  29th  SepU  1832  the  said 
tenement  having  been  so  as  aforesaid  taken  and  rented 
by  the  said  stewards,  the  said  William  Worth  having 
been  appointed  to  offidate  as  such  minister  in  that 
part  of  the  said  drouit,  and  conUnuing  to  be  such 
minister  from  that  time  until  and  upon  the  29th  Sept 
1835,  with  the  consent  of  the  said  dreut  stewards,  as 
such  minister  came  to  reside  in  and  occupy,  and  as  such 


minister  resided  in  and  occupied  the  said  tenement,  the 
said  dwelling-house  being  so  furnished  as  aforesaid 
under  the  said  yeariy  taking  for  the  tenn  of  one  whole 
year,  that  is  to  say,  upon  and  from  the  29th  Sept 
1833,  and  so  on  afterwards  on  the  same  terms  from 
the  said  29th  Sept  1833,  until  and  upon. the  89th 
Sept  1835.  The  said  William  Worth  actually  paid  the 
said  rent  of  20L  for  the  said  tenement,  to  tlie  landlord 
thereof,  for  each  of  the  said  years  in  which  he  so  resided 
and  occupied  the  said  tenement,  but  the  amount  ef 
such  rent  was  afterwards  repaid  to  him  by  the  said 
drcuit  stewards. 

The  said  William  Worth,  m  and  during  each  of 
the  said  years  in  which  he  resided  in  and  occupied  the 
said  tenement,  was  assessed  to  the  poor-rates  for  the 
said  parish  of  Carisbrooke,  in  respect  of  the  said  tene- 
ment, and  paid  such  rates  and  resided  in  and  occuped 
such  tenement  for  forty  day  and  upwards  in  each  of  the 
said  yean  after  payment  of  the  said  rates, 

I1ie  amount  so  paid  by  him  for  the  said  rates  was 
repaid  to  him  by  the  said  drcuit  stewards,  in  conformity 
with  tiie  practice  aforesaid. 

The  said  William  Wortlt  was  appointed  to  offidate  as 
minister  at  Carisbrooke,  in  conformity  with  the  custom 
of  the  Wesleyans,  which  custom  is  to  Appoint  their 
ministers  to  officiate  in  a  given  place  for  one  year 
certain. 

The  appdntment  is  absolute. 
During  the  year  a  minister  cannot  be  removed  from 
the  place  of  his  appointment 

It  is  also  the  custom  that  no  minister  shall  offidate 
longer  than  throe  years  in  any  one  place.  ' 

Tlie  questions  for  the  opinion  of  the  court  are- 
First,  did  the  pauper  lunations  father  William  Worth 
acquire  a  settlement  in  the  sdd  parish  of  Carisbrooke  by 
renting  the  said  tenement  under  the dreumstances  herein 
set  forth  ? 

Secondly,  did  he  acquire  a  settlement  in  the  said 
parish  of  Carisbrooke  by  being  aKsessed  to  and  paying 
the  poor-rates  for  the  said  parish  under  the  circum- 
stances herein  set  forth? 

Sawyer. — The  pauper's  father  gained  no  settlement  in 
Carisbriioko  by  renting  a  tenement  I'y  the  1  Will.  4 ,  c  1 8 
which  governs  this  settlement,  it  is  enacted  that  **  no 
person  shall  acqure  a  settlement  in  any  parish  or  town- 
ship maintaining  its  own  poor  by  or  by  reason  of  such 
yearlj  hiring  of  a  dwelling-house  or  btdlding,  or  of  land, 
or  of  both,  as  in  the  said  Act  expressed**  (6  Geo  4,  c. 
57)  **  unless  such  house,  or  building,  or  land  shall  be 
actually  occupied  under  such  yeariy  hiring  in  the  same 
parish  or  township  by  the  person  hiring  the  same  for 
the  term  of  one  whole  year,  at  the  least,  and  unless 
the  rent  for  the  same,  to  the  amount  of  lOL  at  the 
least,  shall  be  paid  by  the  person  liiring  tlie  same.** 
The  facts  of  the  case  show  that  he  was  not  tenant  of 
the  premises.  There  was  no  renting  of  the  house. 
[CnoMPTox,  J. — It  seems  difficult  to  say  that  he  was 
as  regards  the  house  anything  more  than  the  servant 
of  the  stewards.]  Nor  was  any  settlement  gained  by 
the  payment  of  the  parochial  taxes,  as  it  is  necessary 
also  under  that  head  of  settlement,  the  party  must  rent 
the  premises. 

Kingdom,  for  the  iq^pellants,  was  called  upon. — ^Ilie 
minister  has  a  fixed  residence  and  camiot  be  moved 
for  twdve  months.  [Croxitox,  J.— 'That  does  not 
make  him  the  more  a  tenant]  The  stewards  take  the 
house  as  agents  for  him ;  he  is  rated  to  the  poor-rate, 
and  is  tenant  for  all  practical  purposes. 

Cromftov,  J.— It  is  quite  dear  that  the  pauper's 
father  did  not  occupy  as  tenant  It  was  certainly  not 
the  custom  to  remove  under  a  twdvemonth,  but  he 
may  have  been  removed ;  if  he  paid  the  rent  he  was 
repud  it    He  therefore  gained  no  settlement 

HiLLj  J.  concnrred. 

Judgment  for  the  respondents. 
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F«(.  7  and  8. 
SlXnO!r  AND  OTHERS  V,  Bastkr.  » 

D'iendltf  tocieiy — Trewntrer — Action  affairut  to  recover 
balance— Summary  furisdictlon  of  fusticet. 

The  trustees  of  a  fririuVy  society  may  sue  in  the 
Superior  Courts,  to  recover  from  fh4  treasurer  of 
t/ie  society  moneys  received  by  him  and  not  jtaul 
over,  and  they  are  not  confiied  to  the  summary 
procedure  be/ore  justices^  provided  by  the.  IS  <f  19 
Xlcf.  c.  63,  s.  40. 

This  was  an  action  commenced  in  the  County  Court 
and  removed  bj  certiin'ari  into  this  court,  brought  hy 
the  trustees  of  the  Frieiidlj  Society  of  Hiuttin^is  to 
recover  from  tlie  defendant  30ty  as  money  liud  and 
reoeiTed  for  the  use  of  the  society. 

Flea  3. — ^That  the  c:iuse  of  action  was  a  matter  in 
dispute  between  the  plaintifl's  as  trustees,  and  the 
defendant  as  a  member  of  the  societ}-,  and  was  directed 
by  the  statute  to  be  decided  by  justices  of  the  peace. 

At  the  trial  it  appeared  that  tlie  defendant  was  a 
member  of  the  society,  which  was  founded  in  1815,  and 
whose  rules  were  duly  certified  by  the  Registrar  of 
Vriandly  Societies  under  the  10  Geo.  4,  c.  56.      From 
1853  to  April   1856  the  defendant  held  tlio  office  of 
treasurer  of  the  society,  wlien  he  ceased  to  be  treasiurer, 
but  remained  a  member  until  the  12th  June  follow- 
ing, when  for  misconduct  he  was  struck  off  the  books 
of  the  society,  under  rule  53;  but  in  1859  he  was  rein- 
stated as  a  member  of  the  society.     The  moneys  in 
question  were  received  by  the  defendant  in  1853,  but 
the  fact  wns  not  discovered  by  the  society  until  1856, 
and  on   the  12th  Juno  1856  a'  fomial  demand,   in 
writiug,  of  payment  of  them  was  made  by  the  society. 
The  verdict  was  found  for  the  plaintiffs  for  302. 
The  following  arc  the  material  rules  of  the  society : — 
Rule  29.  If  any  dispute  shall  arise  as  to  the  legality 
or  payment  of  any  fine,  money,  or  allowance ;  or  as  to 
the  disqunliiication  of  a  member  at  the  time  of  his 
admission ;  or  between  any  officer  or  member,  or  any 
nominee  or  representative  laying  claim  to  the  effects  of 
any  deceased  member  ;  the  complaining  party  shall  be 
required  by  the  derk  to  attend  at  the  next  committee 
meeting,  and  all  c:is<*s  shall  be  decided  by  ballot ;  but 
no  member  shall  be  allowed  to  vote  where  a  brother  or 
other  relation  is  the  offending  or  aggrieved  party ;  and 
tbe  committee  are  to  demand  of  the  aggrieved  person 
any  written  document  or  certificate  to  be  adduced  in 
proof  which  tliey  shall  require ;  and  if  the  parties 
complaining  do  not  attend  the  committee  and  produce 
the  written  evidence  required,  the  case  shall  be  consi- 
dered as  decided  against  the  officer,  nominee,  or  repre- 
sentative ;  but  if  after  the  decision  of  the  committee 
the  member  or  ex-member,  nominee  or  representative, 
is  not  satisfied  with  such  decision,  the  complaining 
party  shall  give  notice  thereof  to  the  clerk,  according 
to  form  Ko.  11,  and  the  matter  in  dispute  shall  be 
referred  to  and  finally  dedded  by  two  of  her  Majesty's 
justices  of  the  peace  acting  in  and  for  the  borough  of 
Hastings  ;  and  it  shall  be  lawful  for  the  justices,  on 
complaint  being  made  to  them  of  any  refusal  or  neglect 
to  comply  with  the  rules,  orders  and  regulations  of  the 
society  by  any  member,  to  summon  the  person  against 
whom  the  complaint  m  made,  to  appear  at  the  time 
and  place  named  in  the  summons ;  and  upon  his  ap- 
pearance, or  in  default  thereof  upon  'due  proof  of  the 
service  oif  such  summons,  it  shall  be  lawful  for  the 
justices  to  proceed  to  hear  and  determine  the  said  com- 
plaint according  to  these  rules;  and  if  they  shall 
adjudge  any  sum  of  money  to  be  paid  by  such  penon 
against  whom  such  complaint  shall  be  made,  and  if 
such  person  shall  not  pay  such  sum  of   money  to  the 
person  and  at  the  time  specified  by  such  justices,  they 
shall  proceed  to  enforce  their  award  by  causing  such 
sum,  together  with  a  sum  for  costs  not  exceeding  10«., 
to  be  levied  by  distress,  or  by  distress  and  sale  of  the 


moneys,  goods,  chattels,  securities  and  effects  belonging^ 
to  the  said  party  :  (10  Geo.  4,  c.  56,  ss.  27  and  28.) 

Rule  31  provides  that  six  members  shall  be  chosen  as 
trustees,  and  that  the  trustees  shall  elect  one  of  their 
own  number  annually  to  be  treasurer. 

Rule  32  provides  that  the  treasurer,  trustees,  or  any 
officer  shall  not  be  liable  to  make  good  any  deficiency 
which  may  arise  in  the  funds,  unless  such  persons  shall 
liave  declared  by  writing  under  their  hands,  deposited 
and  registered  in  like  manner  with  the  rules,  that  they 
are  willing  so  to  be  answerable ;  and  it  shall  be  lawful 
for  such  person  to  limit  hu  or  their  responsibility  to 
such  sum  as  shall  be  specified  in  any  such  instrument 
or  writing,  when  required  to  give  bond  or  security  by 
the  committee ;  provided  that  the  trustees,  treasurer, 
and  every  other  officer  shall  be  personally  responsible 
and  liable  for  all  moneys  actually  received:  (10  Geo. 
4,  c  56,  sect.  21,  22.) 

Rule  53  enacts  (among  other  things)  that  any  mem- 
ber receiving  any  moneys  on  account  of  the  society  mis- 
applying the  same,  or  any  part  thereof,  or  kee|Hng  it 
for  his  o^vn  private  nse,  or  otherwise  than  as  herein 
directed,  tbe  member  so  offending  shall  be  excluded  and 
sued  for  the  deficiency,  pursuant  to  Act  10  Geo.  4,  c 
56,  s.  25. 

The  following  are  the  material  enactments  of  th» 
Friendly  Societies  Acts : — 

Sect.'  27  of  the  Friendly  Societies  Act,  10  Geo.  4, 
c.  56,  enacts,  that  provision  shall  be  made  by  one  or 
more  of  the  rules  of  every  such  society,  to  bo  confirmed 
as  required  by  this  Act,  specifying  whether  a  reference  of 
every  matter  in  dispute  between  any  sudi  society  or  any 
person  acting  under  them  and  any  individual  memb^ 
thereof  or  person  claiming  on  account  of  any  member, 
shall  bo  made  to  such  of  his  Majesty's  justices  of  the 
peace  as  may  act  in  and  for  the  county  in  which  such 
society  may  be  formed,  or  to  arbitrators,  to  be  appoint otl 
in  manner  hereinafter  directed.  And  if  the  matter  so  iu 
dispute  shsll  be  referred  to  arbitration,  certiun  arbitra- 
tors shall  be  named  and  dected  at  the  first  meeting  of 
such  society  or  general  committee  thereof  that  shall  bo- 
held  after  the  enrolment  of  its  niles,  none  of  the  said 
arbitrators  being  beneficially  interested,  directly  or  indi- 
rectly, in  the  funds  of  the  said  society,  of  whom  a 
certain  number,  not  less  than  three,  shall  be  chosen  by 
ballot  in  each  such  case  of  dispute.  The  number  of  the* 
said  arbitrators  and  mode  of  ballot  being  determined  by 
the  rules  of  each  society  rcspeetively,  the  names  of  such 
arbitrators  shall  be  duly  entered  iu  the  book  of  the  said 
society  in  which  the  rules  are  entered  as  afuresaid,. 
&c.,  &C. 

In  July  1855  the  18  &  19  Vict.  c.  63,  was  jiassed 
to  amend  the  laws  relating  to  friendly  sodeties,  and  by 
sect.  1,  the  10  Geo.  4,  c.  56,  was  repealed,  except  as  to 
offences  committed,  or  penalties,  or  liabilities  incurred, 
&c.  before  the  commencement  of  that  Act,  which  came 
into  operation  on  Aug.  1,  1855. 

Sect.  22  of  the  Friendly  Sodeties  Act,  18  &  19  Vict, 
c.  63,  enacts,  that  every  such  treasurer  or  other  officer, 
whether  appointed  before  or  after  the  passing  of  this 
Act,  at  such  times  as  by  the  rules  of  such  society  he- 
should  render  such  account  as  aforesaid,  or  upon  being 
required  to  do  so  by  the  trustee  or  trustees  of  such 
society,  or  by  a  migori^  of  the  said  committee  of 
management,  or  by  a  majority  of  the  members  present 
at  a  meeting  of  the  said  sodety,  as  aforesaid,  within 
seven  days  after  such  requisition,  shall  render  to  the 
trustee  or  trustees  of  the  sud  society,  or  to  the  said 
committee  of  management,  or  to  the  members  of  such 
society  at  a  meeting  of  the  sodety,  a  just  and  true  ac^ 
count  of  all  moneyn  received  and  pdd  by  him  since  he 
last  rendered  the  like  account,  and  of  the  balance 
then  remaining  in  his  hands,  and  of  all  bonds  and  secn- 
rities  of  such  society,  which  account  the  smd  trustee  or 
trustees,  or  committee  of  management,  shall  cause  to 
be  audited  by  some  fit  and  proper  person  or  persons  by 
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them  to  be  appointed,  aud  sach  treasurer,  if  thereunto 
required,  apon  the  said  account  being  audited,  shall 
forthwith  hand  over  to  the  said  trustee  or  trustees  the 
balance  which  on  such  audit  shall  appear  to  be 
due  from  him,  and  shall  also,  if  required,  hand 
over  to  such  trustee  or  trustees  all  securities 
and  effects,  books,  papers  and  propertj  of  the  s^ud 
flipdety  in  his  hands  or  custody,  and  if  he  fail  to  do  so, 
.tile  trustee  or  trustees  of  the  smd  societj  may 
sue  upon  the  bond'  aforesaid,  or  may  sue  such 
treasurer  in  the  County  Court  of  the  district,  or 
in  any  of  the  Superior  Courts  of  Common  Law,  or  in 
any  other  coort  having  jurisdiction,  for  the  balance 
appearing  to  have  been  due  from  him  upon  the  account 
last  rendered  by  him,  and  for  all  the  moneys  since 
received  by  him  on  account  of  the  said  society,  and  for 
the  securities  aud  effects,  books,  paperli  and  property 
in  his  hands  or  custody,  leaving  him  to  set  off  in  such 
action  the  sums  (if  any)  wliic^  he  may  have  since  paid 
on  account  of  the  said  society,  and  in  such  action  the 
said  tmstee  or  trustees  shall  be  entitled  to  recover 
tiieir  full  costs  of  suit,  to  be  taxed  as  between  attorney 
and  client. 

Sect  40  of  the  Friendly  Societies  Act,  18  &  19 
Vict.  c.  63,  enacts  that  every  dispute  between  any 
member  or  members  of  any  society  established  under 
this  Act,  or  any  of  the  Acts  liereby  repealed ;  or  any 
person  claiming  through  or  under  a  member,  or  under 
the  rules  of  such  sodety,  and  the  trusts,  treasurer,  or 
other  ofHcer,  or  the  committee  thereof,  shall  be  decided 
in  manner  directed  by  the  rules  of  such  society ;  and 
the  decision  so  made  shall  bo  binding  and  conclusive 
on  all  parties  without  appeal,  provided  that  where  the 
rules  of  any  society  established  under  any  of  the  Acts 
hereby  repealed  shah  have  directed  disputes  to  be  re- 
ferred to  justices,  such  disputes  shall,  from  and  after 
the  1st  Au<.  1855,  be  referred  to  and  decided  by  the 
County  Court  as  hereinafter  mentioned. 

A  rule  nisi  having  been  obtained  to  enter  the  verdict 
for  tlie  defendant  on  the  ground  that  the  action  was 
not  maintunable,  and  that  the  proceeding  before  just  ices 
pursuant  to  the  18  &  19  Vict.  c.  63,  s.  40,  was  the 
only  remedy, 

Denman  (^Luth  with  him)  showed  cause. — ^The  claim 
by  the  trustees  in  this  action  docs  not  arise  upon  the 
rales  of  the  society,  but  is  a  matter  independent  of 
their  provisions,  being  a  claim  for  money  had  and  re- 
ceived by  the  defendant  to  their  use.  Sect.  40  of  the 
18  &  19  Vict,  only  relates  to  disputes  between  the 
society  and  the  mexbers  qua  members.  The  proviso 
at  the  end  of  sect.  40  is  repealed  by  21  &  22  Vict  c. 
101,  8.  5,  which,  however,  does  not  apply  to  this  case. 
Sect  22  applies  to  fraudulent  misappropriation  of 
moneys,  &c.,  withholding  of  property  of  tiie  society ; 
and  fdthongii  there  might  be  grounds  for  saying  that 
the  defendant  has  brought  himself  within  that  clause, 
yet  at  the  trial  this  was  treated  on  both  sides  as  a  civil 
matter  only.  The  moneys  were  received  in  1853,  and 
it  may  be  luged  on  the  other  side  that  the  10  Geo.  4, 
c  56,  is  the  Act  which  applies  to  this  case.  The  27th 
section  of  tht^  statute  is  the  material  one  on  which  the 
other  side  rely.  The  object  of  that  provision  was  to 
save  eicpense  and  prevent  litigation,  but  the  language 
of  it  is  not  directed  to  the  case  of  officers  ceasing  to  be 
such  with  moneys  of  the  society  in  their  bands :  {Crisp 
V.  Bwibwy,  8  Bing.  394 ;  Morrison  v.  Glover^  4  Ex. 
430  Doe  dem.  Jf orison  v.  Ghver,  15  Q.B.  103; 
Cutbill  V.  Kingdom,  1  Ex.  494;  Reeves  v.  Whi/e,  17 
Q.B.  995.)  This  was  not  a  dispute  between  the  society 
and  defendant  as  an  individual  member  of  the  society 
at  the  time  the  claim  arose. 

J.  Brown  and  ArcMbM  in  support  of  the  rule. — 
It  is  not  material  to  decide  whether  the  10  Goo.  4,  c. 
56,  or  the  18  &  19  Vict  c  63,  governs  this  c;ise,  for 
both  Acts  are  in  pari  maieria,  and  the  corresponding 
sections  so  similar  that  the  same  construction  is  to  be 


put  upon  both.  This  was  a  dispute  between  the  society 
and  the  defendant  as  a  member.  Although  treasurer, 
the  defendant  was  at  the  same  time  a  member  of  the 
society.  [Crompton,  J. — ^Your  argument  must  extend 
to  the  case  of  trustees  or  other  officers  who  are  mem- 
bcrd.]  It  does  so.  There  u  no  reason  why  the  word 
**  member**  in  sect  40  of  18  &  19  Vict  should  be 
restricted  to  mere  members  who  are  not  officers.  It  is 
equally  desirable  to  have  cheap  aud  expeditious  remedies 
agiunst  the  treasurer.  The  section  is  wide  enough  to- 
include  the  treasurer.  The  defendant  w'as  expelled 
from  the  society  on  the  ground  of  this  being  a  dtspnte 
between  him  and  the  society. 

Cromptox,  J. — I  am  of  opinion  that  this  rule 
ought  to  be  discliarged.  The  question  depends  upon 
the  two  claufies  in  tlic  Acts  referred  to,  and  the  rules 
of  the  society  cannot  alter  the  effect  of  them.  If  the 
statute  directs  that  the  rules  of  snch  societies  shall 
contain  certain  provisions,  and  tlicr  do  not,  the  pro- 
ceedings mnst  still  be  regarded  in  point  of  law  as  if 
the  rules  did  contain  such  provisions.  We  have  to 
see  whotlier  the  common  law  remedy  by  action  is 
taken  away  in  this  c!ise.  The  two  statutes  of  10 
Geo.  4,c.  .^6,  s.  27,  and  18  &  19  Vict  c  63,  s.  40^ 
are  t»  pari  fnaterit/»  I  think  we  should  be  stnunmg 
the  enactment  if  we  said  that  the  word  ^*  member**  in 
those  sections  meant  ''treasurer'*  or  ,  ^' trustee." 
Those  words  are  introduced  into  various  sections  when 
it  was  intended  to  include  snch  persons  within  their 
provisions.  Sect.  24  of  18  &  19  Vict.  c.  63,  is  a 
stron«;r  provision  for  recovering  from  officers  and  mem- 
bers by  a  summary  and  speedy  process  liefore  justices, 
moneys  and  securities  obtaioed  by  fraud,  or  withheld,  or 
wilfully  misapplied,  but  it  could  not  be  said  tliat  that 
provision  took  away  the  common  law  remedy  by  action. 
The  27  th  sect,  of  10  Geo.  4,  c.  5G,  Is,  however,  the  real 
clatme  in  question,  and  tliat  is  coufinnatory  of  the 
view  that  it  is  expressly  restricted  to  individual  members 
of  the  society,  and  it  would  be  strange  to  say  that  the 
w^ord  **  member  *'  therein  includes  "  treasurer  **  or 
*'  trustee.'*  Sect.  25  empowers  justices  to  hear  cases 
of  fraud  similar  to  sect.  24  of  18  &  19  Vict^  and  to 
punish  by  fine  or  imprisonment,  wliich  provinon  is 
quite  inconsistent  with  saying  that  all  (Usputcs  can 
only  be  adjudicated  upon  according  to  sect  27.  Sect. 
25  gives  another  mode  of  proceeding  in  such  cases,  and 
there  is  nothing  in  it  to  prevent  parties  from  taking 
the  common  law  remedy  if  they  please.  Sect  22, 
which  makes  the  treasurer  and  other  officers  liable  for 
moneys  actually  received  by  tiiem,  does  not  contain  any ' 
restriction  as  to  the  mode  in  which  they  arc  to  be  made 
liable.  Then  as  to  sect  40  of  the  18  &  19  Vict, 
c.  63,  every  remark  made  upon  sect.  27  of  10 
Geo.  4,  c.  56,  is  applicable  to  this  enactment ; 
but,  if  anything,  sect.  40  is  still  more  free  from 
doubt.  Then  sect  27  of  10  Goo.  4,  dearly  puts  "  mem- 
ber "  in  contrast  with  "  trustee,  treasurer,  or  other 
officer  or  the  committee.**  Sect  24  of  the  18  &  19 
Vict  is  an  analogous  section  to  sect  25  of  10  Geo.  4, 
as  to  punishment  of  fraud  and  withholding  of  money  ; 
and  sect.  20  is  analogous  to  sect.  22  of  the  10  Geo.  4, 
as  to  the  responsibility  for  moneys  actually  received  by 
trustees.  Then  comes  sect.  22  of  the  18  &  19  Viet., 
which  regulates  the  mode  in  which  the  treasurer  is  to 
account  It  was  argued  that  the  pi-oeeedings  under 
this  section  was  the  only  mod%  in  which  the  treasurer 
could  be  proceeded  against  That  section  points  out 
the  way  in  which  the  treasurer  is  to  render  hi^  accounts, 
and  on  failure  to  pay  over  the  balance,  empowers  the 
society  to  sue,  and  gives  the  society  costs  as  between 
attorney  and  client.  Btik  when  no  account  is  required 
to  be  rendered,  it  is  idle  to  say  that  you  cannot  sue 
without  adopting  the  course  pointed  out  by  sect  S2. 
On  the  whole,  it  is  not  made  out  to  my  mind  that  the 
enactment  in  question  applies  to  treasurers  and  trustees, 
.and  that  should  bo  dearly  made  out  in  otd^r  to  take 
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awajr  the  oommon  law  right  of  aotioD,  and  therefore  I 
think  this  mle  ought  to  be  discharged. 

Hill,  J. — I  am  of  the  same  opinion.    The  first 
qaostion  that  arises  is,  whether  the  case  depends  on 
the  statute  of  18  &  19  Vict.  c.  63,  or  the  10  Geo.  4. 
c  56.    The  statute  of  18  &  19  Vict,  came  into  opera- 
UoQ  in  Ang.  1855,  and  by  the  first  section  repealed 
the  10  Geo.  4.  o.  56,  save  and  except  as  to  anyoflTonoes 
committed  or  penalties  or  liabilities  incurred,  or  bond 
or  security  given,  or  proceedings  taken  under  the  same 
before  the  commencement  of  this  Act.     It  has  been 
ROggested  that  the  right  of  action  in  this  ease  was  a 
subsisting  right  of  action  when  the  statnte  of  Victoria 
came  into  operation,  and  that  the  10  Geo.   4   was 
therefore  saved  as  to  this  case  by  the  above  proviso. 
I  do  not  see  that  it  b  clear  that  this  is  a  liability  under 
the  statute  of  10  Geo.  4,  and  if  it  were  necessary  to 
give  an  opinion  upon  the  pnnt,  I  should  say  that  the 
statute  18  &  19  Vict  is  the  one  that  governs  this  case. 
This,  however,  is  unimportant,  because  the  two  statutes 
BXfiwpari  materia^  and  the  material  sections  in  each 
are  very  nearly  the  same  ui  point  of  language.      The 
question  to  be  considered  is,  was  this  a  dispnte  between 
the  society  and  a  member  thereof,  withm  either  the 
27th   section  of  10  Geo.  4,  or  the  40th  section  of 
18  &  19  Vict.  ?    In  my  opinion  it  was  not  a  dispnte 
within  Mther  the  one  or  the  other  section.     The  object 
of  the  enactment  was  to  protect  the  property  of  each 
sodeties  by  providing  a  cheap  and  summary  remedy, 
and  by  extending  the  remedies  of  such  societies  agaiiiiit 
those  who  might  convert  their  property.     It  appeal's 
to  me  that  it  would  be  extending  the  meaning  of  the 
eections  far  beyond  the  hitention  to  make  them  appli- 
oable  to  treasurers,  or  trustees,  or  ofiicers,  who  might 
have  become  possessed  of  the  property,  and  misappro- 
priated it  or  refused  to  hand  over  the  same  when 
called  upon  to  do  so.     Tliat  does  not  appear  to  me  to 
be  a  dispute  between  an  individual  member  and  the 
society.      The  sections  referred  to  show  that  it  was 
intended  to   give  cumulative  remedies  against  such 
persons  as  the  treasurer,  trustees  and  Bimilar  officers. 
For  these  reasons  I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintiff,  and  that  this  rule  should 
he  discharged.  RnU  discharged. 

SaUirdayt  Jan,  26. 
Reo.  v.  AuLTOtf. 
Weights  and  fneasures^5  <f  6  WUL  4,  o.  G3— 
Unstamped  earthentoare  cups. 
Unstamped  cups  and  vessels  of  earthentoare  or  other 
nuUerial  ordinatnlg  vsed  hy  persons  in  the  course  of 
their  businees  are  liable  to  be  seized  if  they  do  not 
correspond  with  the  Imperial  measures, 
fVelsbf/  (Streeten  and  Vaugham  Richttrds  with  him) 
showed  cause  against  a  certiorari  to  bring  up  an  order 
of  the  quarter  sessions  of  Worcester,  confirming  a  con- 
viction of  the  justices  in  petty  sessions,  subject  to  a 
case  for  the  opinion  of  this  court. 

The  appellant,  before  and  at  the  time  of  the  seizure 
hereafter  mentioned,  was  a  licensed  victualler  and 
retailer  of  be^r  in  Dudley,  in  the  county  of  Worcester, 
and  bold  beer  to  customers  out  of  the  house,  and  to 
customers  to  drink  in  the  house,  the  beer  in  the  latter 
case  being  supplied  somethnos  outside  the  bar,  some- 
timeJt  within  the  bar,  and  sometimes  in  the  parlour. 

The  respondent  Henry  Burton  is  the  inspector  of 
weights  and  measures  for  the  district  of  Dudley.  On 
the  2drd  Aug.  1859  he  entered  appellant's  house  for 
the  purpose  of  examining  the  appellant's  measures,  he 
there  found  appellant's  wife,  and  told  her  that  he  was 
come  to  inspect  her  measures ;  she  thei'enpon  produced 
a  number  of  measures,  whidi  he  examined  and  found 
to  be  correct.  On  a  shelf  in  the  bar,  on  the  left-hand 
side,  apart  from  those  measures,  were  nine  earthenware 
cups.  The  inspector  said  to  the  appellant's  wife,  "  I 
must  try  those  also."  She  said,  '*  They  are  cups,  and 
[Mag.  Gas.] 


we  only  use  them  for  the  parlour ;  you'll  not  find  them 
measure."  The  inspector,  however,  insisted  upon  try- 
ing them,  and  they  were  handed  to  him.  He  tested 
them  with  the  measui-e  found  by  the  sessions  to  be  a 
copy  of  the  Imperial  puit  measure,  and  found  them  to 
contain  three  quarters  of  a  quartern  less  than  the  said 
measure.  These  cups  were  without  stamp  or  mark.  The 
same  price  was  charged  for  the  beer  sold  in  them  as  in 
the  stamped  pint  measures,  but  some  of  the  witnesses 
stated  that  when  beer  was  supplied  to  them  in  those 
cups  they  did  not  suppose  that  Uiey  were  receiving  a 
full  pint;  whiUt  other  wituesses  said  that  when  they  were 
served  with  beer  in  those  cups  they  meant  to  have,  and 
thought  they  were  getting,  a  pint  of  beer,  for  which 
they  were  paying  the  usual  full  price.  The  inspector 
sebed  the  said  cups  as  being  unjust  measures,  and 
caused  an  information  to  be  liud  against  the  appellant 
to  recover  the  penalties  alleged  to  have  become  payable 
by  reason  of  his  having  unjust  measures  in  his  posses- 
sion. 

The  case  came  on  for  hearing  before  the  justices  on 
the  5  th  Sept.  thea  following,  when  the  appellant  was 
convicted  and  adjudged  to  pay  the  penalty  of  9<.  and 
costs. 

On  appeal  to  the  quarter  sessions,  it  was  contended 
for  the  appellant,  first,  that  the  conviction  was  bad 
for  not  stating  an  adjudication  as  to  the  costs  and 
mode  of  enforcing  payment  thereof — (this  point  was  now 
abandoned);  secondly,  that  unstamped  earthenware 
jugs  or  drinking  cups,  ordinarily  used  as  measures,  are 
not  measures  within  the  meaning  of  the  28th  section 
ofthe5&6Will.  4,  c.  63. 

The  court  of  quarter  sessions  overruled  the  objections 
and  found,  that  the  cups  in  question  had  been  ordinarily 
used  by  the  appellant  as  pint  measures,  but  that  he 
had  not  otherwise  represented  them  to  be  pint  measures. 
If  the  court  should  be  of  opinion  that  either  objec- 
tion should  prevail,  the  conviction  to  be  quashed;  other- 
wise to  be  confirmed. 

5  &  6  Will.  4,  c  63,  ss.  6,  12,  21,  28;  and  Wash- 
ington V.  ybua<7,  5  Ex.  403,  were  referred  to. 

Keane  {Chance  mih  him),  contra,  was  called  on  in 
support  of  the  rule. — This  conviction  is  not  supported 
by  the  facts  of  the  case.  These  earthenware  cups  do 
not  purport  to  be  measures.  The  report  of  Wcu^ngton 
V.  Young  is  incorrect ;  the  reference  should  have  been 
to  sect  28  instead  of  sect  21.  [Gromptost,  J.-— The 
judgment  in  that  case  is  conclusive ;  it  is  an  inva- 
riable rule  that  although  we  might  be  of  a  different 
opinion,  we  never  interfere  with  a  decision  in  point ; 
we  are  confined  to  the  law,  and  unless  you  can  show 
there  wns  no  evidence,  we  must  hold  that  the  decisioa  ^ 
is  right  J. 

Cromftox,  J. — I  am  of  opinion  that  the  case  re- 
ferred to  is  exactly  in  point,  and  I  also  think  it  good 
law.  The  words  of  the  Act  are  lai^ge,  and  we  are 
bound  by  that  decision. 

Hn.L,  J. — I  think  we  are  bound  by  that  case,  and 
I  also  think  it  well  decided.  I  think  a  person  ordi- 
narily using  measures  which  do  not  correspond  with 
the  Imperial  measure  is  liable  to  the  penalty. 

Jiule  discharged^  Conviction  affirmed,  (a) 

Wednessday^  Jan,  23. 
TuoRKE  (appellant)  v,  OoLsoy  (respondent). 
Stage-plays — Duologue — 6  4"  7   ^*c<.  e,  68. 
A  dramatic  performance  (a  duologue^  by  two  persons^ 
is  a  stage-play^  within  the  meaning  of  the  ^  ^  7 
Vict.  c.  68. 

This  was  a  case  stated  under  tlie  20  Si  21  Vict, 
c.  43,  upon  a  dismissal  of  an  information  laid  under 

(a)  Bat  tbey  must  be  represented  as  such ;  thnt  Is  to  tay, 
they  must  be  used  as  nuaturei.  A  glan  of  ale  or  a  cup  of 
beer  may  be  sold  a$  such,  although  not  of  the  right 
capacity. 

2  ^ 
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the  6  &  7  Vict,  c  68,  for  unlawfully  keeping  a  place 
of  public  resort  for  the  public  perfonnance  of  stage- 
plays  : — 

The  case  stated  that — 

At(  a  petty  sessions  of  her  Majesty's  justices  of  the 
peace  for  the  borough  of  ^(argate,  in  the  county  of 
Kentf  holden^  at  the  town-hall  in  the  siud  borough,  on 
the  21st  Aug.  i860,  the  defendant  Jacinth  Colson,  of 
Margate  aforesaid,  professor  of  music,  appeared  before 
us,  the  undersigned  James  Standing,  Ksq.,  mayor  of 
the  said  borough,  Thomas  Blackbume,  William  Fro- 
ward  Gilder,  George  Yeates  Hunter,  and  Richard  Jen- 
kins, Esqrs.,  the  justices  then  present,  to  answer  an 
information  of  Richard  Samuel  Thome,  the  lessee  of 
the  Theatre  Royal,  Margate,  aforesaid,  for  that  the  said 
Jacinth  Colson,  on  the  22nd  Aug.  instant,  in  the 
said  borough,  did  unlawfully  keep  a  certain  place  of 
public  resort  for  the  public  performance  of  stage-plays 
and  entertainments  of  the  stage,  without  authcrity  by 
virtue  of  letters  patent  from  her  Miyesty,  or  licence 
from  the  Lord  Chamberlain  of  her  Majesty's  household, 
or  her  Majesty's  justices  of  the  peace  for  the  said  bo- 
rough of  Margate,  within  which  said  borough  the  said 
place  of  public  resort  is  situate  (the  same  place  not 
being  a  booth  or  show  excepted  from  the  operation  of 
the  statute  in  that  behalf),  and  the  said  parties  respec- 
tively being  present,  the  said  charge  was  duly  heard 
by  us,  and  upon  such  hearing  we  dismissed  the  infor- 
mation. And  whereas  the  said  Richard  Samuel  Thorne 
hath,  pursuant  to  the  provisions  of  the  before-men- 
tioned statute,  given  us  notice  and  required  us  to  state 
and  sign  a  case  setting  forth  the  facts  and  grounds  of 
our  determination  at  the  hearing  of  the  said  informa- 
tion, in  order  that  he  might  take  the  opinion  of  the 
said  Court  of  Q.  B. : 

Kow  we,  the  said  justices,  pursuant  to  such  notice 
and  the  provisions  of  the  statute  aforesiud,  do  hereby 
state  and  sign  such  case  as  foUowB : — 

It  was  proved  to  our  satisfaction  at  the  hearing  of 
the  said  information,  that  the  defendant  was  the  rated 
owner  and  occupier,  and  paid  the  rates  of  a  place,  called 
the  London  Bazaar,  wherein  toys  and  fancy  articles  are 
usually  sold,  and  situate  in  the  High-street  of  the  said 
borough,  and  while  the  alleged  stage  performance  was 
going  on,  the  walls  of  the  said  bazaar  were  fitted  up 
round  with  the  toys,  &».,  and  which  were  visible, 
although  they  appeared  to  be  put  out  of  the  way,  and 
not  exposed  as  at  other  times. 

There  was  no  proof  that  the  defendant,  who  was  in 
London  at  the  time,  had  himself  let  his  place  to  the 
performers,  but  his  attorney  admitted  that  his  client  s 
wife  had  done  so  in  his  absence. 

It  was  further  proved  that  on  Wednesday,  the  22nd 
Aug.  inst.,  two  of  the  witnesses,  after  payment  of  U, 
each  at  the  door,  were  presented  by  the  money-taker 
with  a  bill  of  the  performance,  and  admitted  to  such 
place;  these  bills,  which  ore  alike,  were  tendered  in 
evidence  by  the  informant's  attorney,  and  admitted  by 
the  defendant's  attorney,  and  to  one  of  them  we  liave 
marked  our  names  and  annexed  it  to  this  case,  that  the 
court  may  in  its  discretion  refer  thereto.  It  announces 
for  .performance  at  the  London  Bazaar  aforesaid,  on 
Aug.  16,  17,  18,  20  and  22,  "by  royal  authority  and 
command,  a  new  and  fashionable  drawing-room  enter- 
tainment— ^Not  quite  so  Fast,  or  Errors  Redeemed — A 
Story  of  the  Heart  Scene  1.  Room  at  the  Hotel, 
Cambridge.  Scene  2.  The  Heroine's  Boudoir.  Scene  3. 
A  fashionable  Drawing-room  in  London.  Scene  4.  The 
wedding  characters,  personated  by  Miss  Rosuia  Pennell 
and  Mr.  Reginald  St  Clair."  A  descriptive  list  of  these 
characters,  which  appear  to  be  fourteen  in  number, 
follows,  and  after  setting  out  some  favourable  descrip- 
tions of  criticisms  on  the  entertainment,  apparently 
extracted  from  newspapers,  the  bill  concluded  thus:— 
"Reserved  seats  (stalU),  35.;  second  seats,  2».; 
area,  l*." 


It  was  likewise  proved  by  the  evidence  of  two  wit- 
nesses that  there  was  then  iii  part  of  the  said  place  or 
bazaar  a  stage,  with  a  curtain  across  it ;  that  a  little 
music  had  been  played  on  the  piano,  a  bell  rung,  and  the 
curtain  raised ;  that  the  different  characters  set  forth  in 
the  bill  were  personated  by  two  people  calling  them- 
selves Rosina  Pennell  and  Reginald  St  CUr,  and 
that  they  went  off  the  stage  and  came  on  again 
several  times  together  and  separately ;  that  they  ap- 
peared in  several  different  costumes,  and  represented 
several  different  characters  when  on  the  stage,  some- 
times speaking  in  soliloquy  and  sometimes  holding  a 
dialogue  with  each  other  on  the  stage  for  ten  minutes 
at  a  time ;  and  that  a  song  was  sung  by  the  said 
Rosina  Penndl,  she  accompanying  herself  on  the  ]Mano ; 
that  about  eighty  people  were  present  to  witness  the 
performance;  tliat  Reginald  St  Clair,  in  one  of  his 
characters,  appoaretl  as  the  sincere  lover  of  the  lady, 
and  in  another  as  one  seeking  after  her  money,  and 
that  in  the  course  of  the  performance  he  proposed  mar- 
riage to  the  lady. 

One  of  the  witnesses,  Thomas  MacKnight,  who  de- 
scribed himself  as  an  author  by  profession,  and  in 
the  habit  of  attending  theatres,  stated  tltat  he  had 
attended  the  performance  on  the  evening  of  the  22nd 
instant,  and  in  his  opmion  it  whs  an  entertainment  of 
the  stage,  but  that  he  did  not  consider  himself  a  skilled 
witness,  and  that  Mr.  and  Mrs.  German  Reed's  enter- 
tainment was  much  the  same  as  this. 

Another  witness,  Nelson  Lee,  the  lessee  of  the  City 
of  Loudon  Theatre,  who  has  been  for  thirty  years  en- 
gaged as  a  proprietor  or  manager  of  theatres,  and  who 
had  been  present  for  a  short  period  at  the  said  per- 
formance, said  that  it  appeared  to  him  to  be  the  com- 
mencement of  a  farce ;  that  it  was  what  he  had  always 
understood  to  be  called  duologue,  and  a  performance  of 
the  stage ;  and  that  duologues  ore  occasionally  repre- 
sented on  the  stage ;  that  Mr.  and  Mrs.  Howard  Paul 
and  Mr.  and  Mrs.  German  Reed's  entertainments 
were  duologues;  that  similar  entertainments  were 
given  in  London  theatres  in  Passion-week;  that  he 
had  seen  duologues  which  were  parts  of  farces  cut 
down. 

And  whereas  upon  the  evidence  before  us,  we  the 
justices,  upon  the  evidence,  considered  that  the 
said  performance  was  not  a  stage-play  within  the 
meaning  of  the  Act  6  &  7  Vict,  c  68. 

We  dismissed  the  information  on  the  following 
grounds : 

Firstly,  that  the  Act  6  &  7  Vict  c  68,  being  a 
penal  statute,  requires  to  be  strictly  interpreted,  and 
that  as  the  word  "  duologue  "  does  not  appear  among 
the  stage  entertainments  enumerated  in  the  23rd  sec- 
tion, we  did  not  consider  it  to  be  a  stage-play. 

Secondly,  that  as  tlie  witness  Nelson  Lee  had  stated 
that,  although  he  considered  such  a  performance  as 
that  given  in  the  defendant's  bazaar  to  be  an  entertain- 
ment of  the  stage,  he  admitted  that  sndi  performances 
were  given  in  London  theatres  during  Passion-week — a 
time  when  we  believe  it  would  be  unkiwfol  to  perform 
stage-plays  thereon— we,  the  justices,  in  consequence 
of  such  admission,  concluded  that  other  managers  of 
London  theatres  must  differ  in  opinion  from  the  said 
Nelson  Lee,  and  that  they  could  not  consider  such 
entertainments  to  be  stage-plays.  A  further  doubt 
being  thus  raised  in  our  minds,  we  felt  it  incumbent  to 
give  the  defendant  the  benefit  of  such  doubt 

If  the  court  should  be  of  opinion  that  we  the  justiees 
were  correct  in  the  dismissal  of  the  information,  the 
same  is  to  stand ;  if  not,  a  conviction  is  to  be  returned 
under  the  2nd  section  of  the  Act  for  regulating  theatres, 
or  such  other  proceedings  taken  as  the  court  shall 
direct. 

By  the  6  &  7  Vict  c.  68,  s.  11,  it  is  enacted  "  that, 
except  as  aforesaid,  it  simll  not  be  lawful  for  any  per- 
son to  have    or  keep  any   house  or  other  ploce  of 


MAGISTRATES*   CASES. 


295 


Q.  B.]        Kkg.  r.  KEcoitiiKU  OF  Lkkds — Battixo  p.  Bkistdl,  &c.  Railway  Ci>3ii'Asy.        [Q.  B. 


public  resort  in  Great  Britain  for  the  public  per- 
formance of  fitage-pIajB  without  .  .  .  licence 
from  ...  the  jnetioea  of  the  peace  as  hereinafter 
|HroviJe<l/'  &c 

By  sect  23  it  is  enacted  "  that  in  this  Act  the  word 
*  stage-plaj '  shall  be  taken  to  include  every  tragedy, 
comedy,  farce,  opera,  burletta,  interlude,  melodnuna, 
pantomime,  or  other  entertainment  of  the  stage,  or  any 
part  thereof,"  &c 

Poland  now  appeared  for  the  appellant,  and  eon- 
tended  that  the  jostices  were  wrong,  for  that  a  duo- 
logue is  as  much  a  stage-play  as  a  performance  by  a 
greater  number. 

lAukf  Q.  C.  contrk. — There  is  a  fatal  defect  in  this 
information,  for  it  is  laid  against  the  owner  of  the  pro- 
mises, and  the  case  itself  states  that  there  was  no 
proof  that  he  had  himself  let  the  place  to  the  per- 
formers. The  2nd  section  is  directed  only  against  the 
manager.  [Poland, — That  point  is  not  raised  by  the 
case.  Crohftok,  J. — It  may  be  doubted  whether  or 
not  the  defendant  was  liable  for  the  act  of  his  wife  in 
letting  the  premises.  You  cannot  say,  Mr.  Lush,  that 
this  was  not  a  stage-play  within  the  interpretation 
clause.  1     I  cannot  contend  that  it  is  not. 

Oromitox,  J. — ^Then  let  the  case  go  down  again 
to  tho  justices  to  be  reheard  witli  reference  to  the  lia- 
bility of  the  defendant,  with  our  intimation  that  it  is  a 
stage-play  within  the  Act. 

To  be,  reheard  by  the  jutttcet»{a) 

Thta'tday^  Jan.  24. 
Reg.  v.  Rkc'Ordeh  of  Lbft>s. 
Thejuaiices  of  tke  borough  of  L.  mad»  an  order  for 
th<i  retnoval  of  a  pauper  from  L   to  A.^  notice  of 
appeal  was  ffiven  bff  tkeoverseer$of  A,  to  Uie  sesshtts 
of  the  county  in  which  L,  toas  situate^  instead  of  to 
the  borough  aeasiont,  and  on  discovering  their  en-or 
a  letter  teas  written  one  day  before  theMblding  of  the 
borough  sessions,  abandoning  the  notice,  whereupon 
the  respondents  attended  at  the  last-named  sessions, 
and  obtained  an  order  for  tlieir  costs: 
Iteld,  that  the  recorder  for  the  borough  ofL,  hadjuris' 
diction  to  make  such  order,  and  that  under  the  above 
ehrcwnstances  the  respondents  were  entitled  to  their 
costs, 

3faule  showed  cause  against  a  rule  for  a  certiorari 
to  bring  up  an  order  of  the  Recorder  of  Leeds,  with  a 
view  to  its  being  quashed.  The  justices  of  the  bo- 
rough of  Leeds  made  on  order  for  the  removal  of  a 
pauper  from  Leeds  to  Applethwaite  in  Somersetshire. 
Notice  of  appeal  was  given  by  the  overseers 
of  Applethwaite  to  the  sessions  for  the  West 
llidmg  of  York,  instead  of  to  the  borougli  of  Leeds 
sessions,  and  on  their  discovering  that  the  notice  should 
have  been  given  to  the  borough  sessions,  a  letter  was 
written  by  them  inquiring  whether  the  appeal  could  be 
heard  by  consent  between  the  parties,  and  if  it  could 
not)  declaring  their  intention  of  abandoning  the  notice. 
The  notice  was  given  on  the  1 8th  July,  on  the  28th 
Aug.  grounds  of  appeal  were  served,  and  on  the  9  th 
Oct  the  above-mentioned  letter  was  written.  The  borough 
sessions  were  held  on  the  following  day,  viz.  10th  Oct., 
and  the  sessions  for  the  West  Riding  of  York  on  the 
15tli  Oct.  To  the  letter  abandoning  the  notice  of  ap- 
'  peal,  respondents  replied  that  notluug  could  be  done 

(a)  This  is  a  decision  of  great  Importance,  as  sotlooaly 
alVR^inf  a  very  large  ckas  of  popular  amusements,  audi  as 
those  of  Mr.  and  Mrs.  German  Reed,  some  of  the  Nigger 
songs,  and  many  others  that  might  bo  named.  In  sob- 
stance  this  case  determines  thut  any  dialogue  spoken  by  two 
or  more  persons  Is  a  dramatic  performance.  Hence  the 
absurd  consequence,  that  a  scene  of  a  play  read  to  an 
audience  In  dramatic  style,  the  same  voice  speaking  for  all 
the  characters,  is  not  within  the  law,  while  the  same  scene 
read  by  two  penons  is  so. 


by  consent.  Under  these  circumstances  the  overseers 
of  Leeds  attended  at  the  borough  sessions  on  the  10th 
Oct.  and  obtained  an  order  for  thdr  costs,  which  order 
it  was  now  sought  to  quash.  Reg.  v.  The  JRecorder  of 
Liverpool,  15  Q.B.  1070,  and  Jieg,  v.  The  Justices  qf 
Buchtnghamshire,  4  £1L  &  Bl.  259,  n.,  are  dear  de- 
cisions on  a  notice  such  as  was  here  given;  and  with  the 
light  thrown  on  its  validity  by  the  judgments  in  those 
cases,  the  appellants  might  safely  have  gone  to  the 
sessions  and  had  the  appeal  tried.  The  respondents 
were  therefore  bound  to  be  prepared,  and  the  letter 
written  on  the  9th  Oct,  the  day  before  the  borough 
sessions,  was  clearly  too  late  to  avoid  the  expense. 
The  notice  given  by  the  appellants  was  a  good  notice ; 
the  borough  sessions  bad  jurisdiction,  and  the  respon- 
dents were  entitled  to  their  costs:  (8  &  9  Will.  3,  c.30, 

8.3.) 

Shaio  contra. — ^The  order  for  costs  was  made  be- 
hind the  backs  of  the  appellants.  The  power  to  give 
costs  Is  given  by  the  8  &  9  Will.  3,  c  30,  s.  3,  and  12 
&  13  Vict  c.  45,  s.  6.  Reg,  v.  The- Justices  of  Salop, 
4  £11.  &  Bl.  257,  is  an  authority  in  favour  of  the  ap- 
pellants, and  is  distinguished  from  the  cases  cited,  in 
the  judgment  of  Lord  Campbell.  Ko  doubt  the  ap- 
pelliuits  were  bound  to  pay  some  costs,  but  not  these 
costs,  and  the  recorder  had  no  jurisdiction  to  make 
the  order. 

Ckompton,  J. — I  am  of  opinion  that  this  rule 
should  be  discharged.  After  the  notice  given,  and  looking 
also  to  the  cases  referred  to  by  Mr.  Maule,  I  think  that 
the  parties  were  entitled  to  suppose  that  they  might 
be  called  on  to  appear  at  the  right  sessions,  that  is  to 
s.iy,  the  sessions  for  the  borough  of  Iieeds ;  they  had 
therefore  a  right  to  make  preparation,  and  to  incur 
costs.  The  letter  of  the  9th  Oct  was  too  late,  and 
cannot  interfere  with  the  respondents*  right  to  recover 
costs  incurred  before  that  time.  I  think  it  clear  that 
the  i*ccorder  had  jurisdiction,  and  this  rule  will  there- 
fore be  discharged,  but  without  costs. 

Hill,  J. — I  am  of  the  same  opinion.  We  could 
not  make  absolute  thb  rule  without  saying  the  recorder 
had  no  jurisdiction.  Now  clearly  he  had ;  but  I  think 
there  is  good  ground  for  saying  that  the  conduct  of 
the  respondents'  attorney  was  disingenuous,  and 
therefore  the  rule  will  be  discharged  without  costs. 

Rule  discharged, 

Saturday,  Nov.  19. 

Batting  akd  otiikiis  (appellants)  r.  Tub  Buistol 

AND  Exeter  Kailway  Oo5IPANY  (respondents). 

Railway'— Conviction  for  obstructUuf  the  line — Intent 

to  obstrucL 
By  sect.  211  of  the  S  WilL  4,  c.  36  (privaU)  (the 
Bristol  and  Exeter  Railway  Cotnpany's  Ac()  it  is 
enacted  *^  That  if  any  person  .     .     .   shtdl  do  any 
act,  matter,  or  thing  to  obstruct  tltefree  passage  of 
fAe  said  railway  or  any  part  thereof^  he  shall  be 
liable  to  a  certain  penalty  : 
Held,  that,  to  render  a  party  liable  under  this  section, 
he  nvust  have  iniendedto  have  conMuUed  the  obstruc- 
tion complained  of , 
Where  therefore  a  person  was  crossing  the  railway  at 
a  crossing  which  he  had  a  right  to  use  witli  a  waggon 
laden  with  timber,  and  the  waggon  got  aeadentally 
hitcfted  with  tlte  gtUe-post,  attd  a  collision  occurred 
with  it  and  a  train  whilst  it  was  so  hitched : 
Held,  that,  although  the  party  was  guilty  of  careless- 
ness, yet,  as  Ite  did  not  intend  to  create  an  obstrwUion 
he  was  not  liable  to  apemdty  under  the  foregoing 
section. 

This  was  a  case  stated  nuder  the  20  Sc  21  Viet.  c. 
43,  upon  a  conviction  by  justices  of  the  appellants,  who 
were  charged  with  having  obstructed  the  free  pa^taigc 
of  the  Bristol  and  Kxcter  Kailway,  by  drawing  nud 
placing  across  tho  said  line  at  Bramford  Speke  a  waggon 
loaded  with  timber,  which  by  tho  local  Act,  6  Will.  4, 
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c  36|  8.  211,  is  punishable  by  pcmalty  not  ex- 
ceeding IQL  nor  less  than  5/.,  and  in  default  of 
payment  to  imprisonment  not  exceeding  three 
months. 

The  facts  as  they  appeared  in  evidence  were,  that 
the  defendant  Batting  is  the  occupier  of  an  estate  in 
Bramford  Speke,  Devon,  part  of  which  lies  on  one  side 
of  the  railway  and  part  on  the  other.  The  only  in- 
gress and  regress  to  and  from  one  of  liis  fields  is  over 
a  level  crossing  on  the  railway,  at  a  place  appointed  for 
the  purpose  by  the  company.  Some  elm-trees  had 
been  felled  in  this  field,  and  the  defendant  Strong  was 
employed  to  draw  away  the  trees.  The  defendants 
Osborne  and  Wickers  are  Strong*s  servants. 

On  the  22nd  May  Strong  and  hLs  two  men  were 
there  for  the  piurpose,  with  a  timber-waggon  and 
horses.  They  loaded  the  waggon  with  two  elm-trees, 
with  which  they  were  about  to  cross  the  railway  at  the 
proper  place,  when  they  were  informed  that  a  train 
was  due,  and  were  cautioned  not  to  pass.  Defendant 
Battmg  was  present  assisting.  He  sent  liis  son  up  the 
line  to  see  if  the  train  was  coming,  with  insbmctions 
if  he  saw  it  to  hold  up  his  hands.  The  line  curves  a 
short  distance  above  the  crossing,  and  on  the  son^s 
going  beyond  the  curve  he  saw  the  train  coming  on. 
The  two  defendants  Batting  and  Strong,  however, 
without  waiting  for  any  siguid  from  the  son,  ordered 
the  two  other  defendants  Osborne  aud  Wickers  to  take 
the  horses  and  waggon  across  the  railway,  which  they 
began  to  do,  and  as  they  drew  it  across  one  of  the 
hind  wheels  of  the  waggon  became  hitched  in  n  gate- 
post at  the  side  of  the  railway,  from  which  they  had 
proceeded,  and  the  waggon  with  the  two  elm-trees  on 
it  thus  became  fixed  in  a  direct  line  across  tlie  railway, 
taking  up  the  whole  crossing.  The  men  were  using 
every  exertion  to  free  the  waggon,  but  could  not  do  it, 
and  after  some  minutes  the  train  came  on.  It  was 
impossible  to  stop  it,  and  the  driver  seeing  a  collision 
inevitable,  kept  up  his  full  speed,  and  mo^t  provi- 
dentially cut  through  both  the  elm-trees,  and  the  train 
passed  on  without  injury  to  life  or  limb,  damagmg, 
however,  the  engine  very  considerably.  It  was  a  pas- 
senger train. 

It  was  elicited  by  the  defendants,  on  their  cross- 
examination  of  the  Gompany^s  servants,  that  the  trains 
did  not  always  keep  their  time ;  that  in  fact  they  were 
sometimes  an  hour  or  more  after  theu:  time,  and  it  was 
contended  that  persons  having  the  right  as  the  defen- 
dants had  of  using  this  crossing  on  foot  and  with  car- 
riages, are  not  obliged  to  wait  the  imccrtainty  of  the 
passing  of  the  trains  ;  and  that  but  for  the  accidental 
locking  of  the  wheel  of  the  waggon  in  the  gate-post 
the  waggon  would  have  been  drawn  across  the  line 
before  the  arrival  of  tlie  train ;  and  moreover,  that  the 
company  are  bound  to  keep  a  mim  at  the  gates  of  the 
crossing. 

On  the  part  of  the  company  it  was  insisted  that  the 
defendants  knew  the  train  was  due,  and  that  instead  of 
sending  Batting  the  son  up  the  line  to  see  if  the  train 
was  approaching,  they  ought  to  have  waited  a  reason- 
able time  before  attempting  to  draw  over  so  unwieldy 
and  immanageable  a  vehicle  as  a  loaded  timber-waggon; 
that  the  company  are  not  bound  to  keep  a  man  at  the 
gates  of  a  private  cros^g ;  that  there  was  a  want  of 
proper  caution  in  the  use  of  the  crossmg,  and  therefore 
the  defendants  were  guilty  of  obstructing  the  free  pas- 
sage of  the  railway  vrithin  the  meaning  of  the  Act  ot 
Parliament 

The  justices  took  this  view  of  the  subject,  and  con- 
victed the  defendants  in  the  penalty  of  5/.  each. 

By  the  Bristol  and  Exeter  Railway  Company's  Act 
(privaU),  6  Will.  4,  c  36,  s.  211,  it  is  enacted  "that 
if  any  pei-son  shall  throw,  place,  or  wilfully  scatter  or 
drop  any  gravel,  stone,  rubbish,  or  other  matter  or 
thing  upon  any  part  of  the  said  railway  .  .  or  shall 
do  any  act,  matter,  or  thing  to  obstruct  the  free  passage 


of  the  SHid  railway,  or  any  part  thereof,  he  and  every 
person  actually  or  constructively  aiding  or  asnstiug 
thei'ein  shall  respectively  forfeit  and  pay  any  sum  not 
exceeding  ten  pounds  nor  less  than  five  pounds  for  every 
such  offence." 

Kingtake^  Serjt.  (3/.  5mtJ»,  Q.C.  with  him)  appeared 
in  support  of  the  conviction. — He  referred  to  JReg.  v. 
Uolroyd^  2  Mo.  &  R.  339;  3  &  4  Vict  c.  97,  s.  15  ; 
14  &  15  Vict.  c.  19,  s.  6. 

CocKBUiur,  0.  J. — I  am  of  opinion  that,  upon  the 
facts  of  the  case,  the  conviction  cannot  be  sustained. 
The  construction  of  the  Act  of  Parliament  is  oertainly 
very  ambiguous,  but  I  can  quite  understand  that, 
though  a  person  has  a  right  to  cross  a  line,  yet|  if  he 
does  so  at  a  dangerous  time,  he  may  commit  a  serious 
offence.  The  question  is,  whether  or  not  that  offence 
is  set  out  in  that  Act  of  Parliament?  Now  here  the 
appellants  were  entitled  to  cross  the  line,  provided  they 
did  so  at  a  reasonable  time.  Then,  did  they  mtend 
to  obstruct  the  line  ?  It  is  not  so  found,  and  it  is  clear 
that  they  never  intended  that  there  should  be  any 
obstrnctiou.  They  intended  to  get  safely  across,  and 
with  no  intention  of  obstructing.  They  obstructed  by 
a  pure  accident,  and  in  consequence,  instead  of  getting 
across,  their  waggon  remained  upon  the  line.  Therefore, 
notwithstanding  in  consequence  of  their  act  the  aocideut 
occurred,  it  was  not  with  any  intention  on  their  part. 
That  the  act  was  a  negligent  one  I  agree ;  for,  as  trains 
are  liable  to  be  late,  aud  there  was  a  curve,  it  was  only 
common  prudence  on  theur  part  to  use  great  caution ; 
but  whether  this  is  a  criinit.al  or  merely  a  civil  injury 
is  another  matter.  Although,  therefore,  they  did 
something  which  had  the  effect  of  obstructing  the  line, 
yet,  OS  they  never  intended  it,  I  thmk  they  are  not  liable 
under  that  statute. 

Ckomiton,  J. — X  think  the  fair  meaning  of  the  Act 
is,  that  they  should  do  something  whicli  they  mean  to 
bo  an  obstrSctiou. 

Hill,  J. — I  am  of  the  same  opmion.  The  question  is, 
whether  the  parties  who  were  exercising  a  right  of  cross- 
ing the  line,  but  were  doing  so  carelessly,  but  without  any 
intention  of  causing  an  obstruction,  were  guilty  within 
the  meaning  of  the  Act  I  am  of  opinion  that  they 
were  not.  [His  Lordship  here  read  the  section.]  Now  I 
construe  the  words  "  or  shall  do  any  act,  matter,  or 
thiug  to  obstruct  the  free  passage  of  the  said  railway  " 
to  mean  with  uUent  to  obstruct,  for  I  think  that,  if  a 
person  were  to  do  such  an  act  with  such  an  inteati<m, 
he  would  be  guilty,  although  no  obstruction  may  in 
fact  have  taken  place. 

Judgment  fw  tkc  (;^peUtttUi,(a') 


CBOWK  GASES  BJSSEBVED. 

Reported  by  JoiDi  THOMrswN,  Esq.,  Borrister-at-Law. 

ScAurday^  Jan,  19. 

(Before  Gogkburit,  OJ.,Wioiitman  A2n>  Williams 

JJ.,  BuAHWELL,  B.  and  Keating,  J.) 

Rkg.  V,  Georob  Bbummht. 

Larceng-^LeadJixed  to  atmUdtng — Evidence  qf 

oumerskyt. 

Proof  bg  an  agent  qfthe  receipt  ofrentSf  of  letting  tis 

premises  f  ordering  the  repairs  and  managing  ike  pro- 

pertg  gateralbf  on  account  of  A,  if.,  is  sufficient, 

evidence  of  title  in  A.  B.  toitlumt  producing  the 

(a)  But  altboogh  the  words  of  the  Aet  may  not  be  read 
literally,  so  as  to  Uiclude  every  act  of  obstmetion,  wby  should 
not  gross  negligence  be  held  as  equivalent  to  intention  oo 
tlie  same  principle  as  In  manslaagliter?  The  course  of  ar- 
gument might  be  this:  The  lawaasumes  an  intent  to  do 
what  is  done  \  It  is  for  the  defendant  to  excoae  liimself  bj 
showing  tliat  his  intent  was  otherwise;  gross  ncgltflBnoD 
is  not  sach  an  excuse,  for  a  man  is  bound  to  use  ordinary 
diligence  to  avoid  an  infraction  of  the  law. 
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iiile'detds^  %ip€n  a  couiU  of  an  iadictmeiU  for\ 
tUaling  lead,  the  property  of  A*    B,  JUtd  to  a 
dweUiny-houie  of  the  said  A.  B, 
Caae  reaerred  for  the  opiiuon  jof  this  court  bj  the 
chairman  at  the  West  Biding  of  Yorkshire  Epiphany 
sesskms  1861 :  — 

The  prisoner  was  tried  before  me  at  Christmas 
general  quarter  sessions  of  the  peace  for  tbe  West 
Kiding  of  the  county  of  York,  holden  at  Wakefield  on 
the  1st  Jan.1861,  on  an  indictment;  wliich  charged  him 
OQ  the  first  count  with  feloniously  ripping,  stealing  and 
oanrying  thirty-one  pounds  weight  of  leaden  piping, 
the  property  of  John  Hope  Shaw  and  others,  then  and 
there  being  fixed  to  a  dwelling-house  of  the  said  John 
Hope  Shaw  and  others. 

On  the  second  count  with  feloniously  receiving  the 
same. 

On  the  third  coimt  with  stealing  thirty-one  pounds 
weight  of  leaden  piping,  the  property  of  Thos.  Wood, 
then  and  there  being  fixed  to  a  dwellmg-house  of  the 
said  Thomas  Wood. 

On  the  fourth  count  with  feloniously  receiving  the 
last-mentioned  lead. 

Tlte  jnxy  found  a  general  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  nine  calendar  months*  im- 
prisonment with  hard  labour;  but  was  admitted  to  bail 
until  the  opinion  of  the  Court  of  Criminal  Appeal 
oould  be  had  on  the  following  case. 

John  Barff,  a  justice  of  the  peace,  proved  that  he 
managed  the  property  from  which  the  lead  in  the  third 
count  of  the  indictment  was  stolen  for  his  nephew 
Thos.  Wood,  who  resided  in  Patras  ;  that  ho  ordered 
all  repairs,  received  the  rents  in  his  nephew's  absence, 
and  let  the  property  to  Mr.  Waite,  the  present  tenant ; 
that  prisoner  called  upon  him  on  the  Thursdjiy  morn- 
ing before  the  robbery,  and  said  he  was  repairing 
Captain  Binstead^s  (a  neighbour's)  house,  and  Uiat  the 
spouts  of  Mr.  Waitcs'  house  were  out  of  repair,  and 
asked  witness's  leave  to  repair  them,  as  he  could  do  it 
cheaply ;  tliat  witness  refused,  and  said  that  he  should 
order  his  own  woriunen  to  do  the  work  if  repairs  were 
required. 

Counsel  for  the  prosecutbn  proposed  to  ask  Mr. 
BariF  whether  Thomas  Wood  was  owner  of  the  pre- 
mises in  question. 

The  counsel  for  the  prisoner  objected  to  this  ques- 
tion om  the  ground  that  the  ownership  would  appear 
from  the  title-deeds,  the  best  attainable  evidence,  as  the 
deeds  might  show  the  property  to  be  in  trust  for  Mr. 
Wood,  or  that  the  mortgagee  had  the  legal  title ;  in 
either  of  which  cases  Mr.  Wood  might  not  be  the  legal 
owner,  and  these  inferences  were  consistent  with  ^e 
evidence  of  Mr.  Barff,  or  Mr.  Wood  might  be  himself 
an  agent  merely  of  a  third  party,  Mr.  Barff  acting  for 
him  in  his  absence. 

The  evidence  of  the  ownership  of  John  Hope  Shaw 
and  others  to  the  property  in  the  first  count  men- 
tioned was  held  by  the  court  to  be  insufficiettt  And 
the  court  held,  that  the  evidence  as  to  the  ownership 
of  Wiute's  house  was  suffidentiy  proved  to  be  in  Thos. 
Wood. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  re- 
quested, whether  the  evidence  of  Mr.  Barff  was  sufii- 
dent  to  prove  the  ownership  of  the  property  in  Thos. 
Wood,  the  proaecntor.         J.  G.  Sxyth,  Chairman. 

Can^aibeu  Foeter,  for  the  prisoner,  now  applied  to 
have  oortain  evidence  ^ven  at  the  trial,  which  the 
ehairman  of  the  sessbns  had  dedmed  to  insert,  added 
to  the  statement  of  the  case,  and  Irhich  it  was  con* 
tended  showed  condusivdy  that  the  property  was  not  in 
Thomas  Wood 

CocKBURir,  G.  J.— There  is  abundant  evidence 
set  ent  to  show  that  tlie  property  is  well  laid  to  be  in 
Thomas  Wood.  The  objection  is  purely  of  a  tech* 
nical  nature,  and  yon  now  ask  us  to  assist  you  in 
raiaiflg  it  by  an  amendment.    We  rsfuie  to  do  so. 


C»  Foster. — ^Tlie  evidence  of  owneiship  is  not  suffi«> 
cient.  There  was  some  evidence  at  the  trial  that  Wood 
was  not  the  owner,  and  th&t  Barff  was  merely  the 
conduit-pipe  through  which  the  rents  were  received. 

WiGHTMAV,  J.— Where  do  you  find  it  in  this  case  ? 

CocKDCBN,  C.J. — ^The  objection  is  altogether  be-  ' 
side  the  merits  of  the  case.    The  prisoner  stole  the 
lead,  and  there  is  evidence  before  us  tiiat  Wood  was 
the  owner. 

WiLUAMS,  J. — ^There  is  enough  evidence  of  title  to 
support  an  action  of  ejectment,  and  why  not  this 
conviction  ? 

C.  Fostor.— In  Rex  v.  Hutchinson,  B.  &  K.  412, 
upon  an  indictment  for  stealing  ^oods  from  a  dissenting 
chapd,  the  second  count  described  them  as  Uie  pro- 
perty of  a  person  who  was  employed  to  take  'care  of 
the  chapel,  kept  the  keys  of  the  chapel,  and  recdved  a 
salary  for  so  doing  ;  and  it  was  held  that  the  goods 
could  not  be  considered  as  belonging  to  the  chapd- 
keeper,  who  was  no  more  than  a  mere  servant.  So  In 
this  case  It  may  be  inferred  that  Barff  and  Wood  were 
not  the  owners,  but  acted  only  as  the  agents  for  the  owners. 

Waddy,  for  the  prosecution,  was  not  called  upon 
to  argue. 

CocKBUBN,  C.  J. — It  appears  to  me  that  there  is 
only  one  inference  to  be  drawn  from  the  circumstances 
stated.  On  the  evidence  before  us  the  property 
appears  to  bo  wdl  hud  in  Wood.  The  reodpt  of  rents 
b  prima  /acie  evidence  of  a  seisin  in  fee.  A  man  is 
not  bound  in  such  a  case  to  produce  his  titie-deeds. 
The  point  is  too  clear  for  argument. 

The  rest  of  the  Court  concurring, 

Conviction  ajh*nied, 

Riio.  tf.  PiiiJUiF  William  Mat. 
Embezzlement — Clerk  or  servant — Person  eoUecting 

orders  on  commission. 
The  prisoner  foas  informed  by  letter  from  fheprosecU' 

tors  that  for    all  business    he  did  for  them^  he 

would  be  allowed  a  commission.    It  was  his  duty  to 

accotttU  to  the  prosecutors  fur  any  money  he  nUghi 

receive  for  them  vnmedialely  on  the  receipt  of  U: 
Held,  that,  upon  this  evidence,  the  prisoner  was  not 

shown  to  be  a  derk  or  a  servant  within  theT  i^  % 

Geo,  4,  c.  29,  s.  47. 

Case  reserved  fur  the  opinion  of  this  court  by  the 
chairman  at  the  Epiphany  Staffordshire  sessions  1861. 

At  the  recent  £piphany  sessions  for  the  county  of 
Stafford,  Philip  Wm.  May  was  indicted,  for  that  he 
being  the  clerk  or  servant  of  the  Right  Hon.  Earl  of 
Granville  and  others,  feloniously  embezzled  on  the  1st 
Aug.  last  942. ;  and  on  the  22nd  Sept.  37/.  ISs.,  the 
moneys  of  Ins  employers. 

The  evidence  showed  that  the  prisoner  was  employed 
at  Newcastle-upon-Tjme,  in  Northumberland,  to  obtain 
orders  there  for  the  sale  of  iron  for  the  prosecutors, 
who  carried  on  business  at  Hanley,  in  Stafibrdshire,  as 
manufacturers  of  iron,  under  the  name  of  the  Shelton 
Bar  Iron  Company,  at  a  certain  oommissiott  upon  the 
orders  which  he  should  obtain. 

This  employment  took  place  under  a  letter  from  the 
manager  of  the  prosecntor's  works,  of  which  the  fol- 
lowing is  a  copy  :— 

"  Shelton  Bar  Iron  Works,  nesr  Stoke,  Staffordshire, 
19tii  Sept.  18^9. 

"  Mr.  P.  W.  May. 

*'  Dear  Sur, — In  reply  to  your  letter,  we  are  not  dis- 
posed to  appoint  any  agent  at  Kewcastie,  but  for  all 
bttsioess  yon  do  for  us  we  shall  bo  hxpju  to  pay  you  a 
commission. 

**  We  expected  that  after  your  conversation  with  the 
writer  a  good  bnduess  would  result 

"  Yours  truly, 
**  Shelton  Bar  Iron  Compsnyi 

"  W.  P.  ROOKC. 
"  15,  lisle-street,  Newcastie-np^-Tyne*'* 
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The  mauager  of  the  company,  &Ir.  Roden,  iras  not 
called  as  a  witness,  but  the  cashier  of  the  company, 
wlio  bad  nothing  to  do  vrith  the  employment  of  such 
persons  as  the  prisoner,  said  that  a  person  who  like 
the  prisoner  got  orders  on  commission,  was  called  an 
agent  in  their  trade,  and  that  he  had  no  doubt  but 
there  was  some  otlicr-letter  appointing  the  prisoner  an 
agent  for  the  prosecutors,  'rhere  was  no  evidence  of, 
or  of  a  notice  to  produce  any  such  letter.  There  was 
not  any  evidence  to  show  whether  the  prisoner  was  em- 
ployed for  or  by  any  other  persons  than  the  prose- 
cutors. 

It  was  his  duty  to  account  to  them  for  any  money 
which  he  might  receive  for  them  immediately  on  receipt 
of  it. 

On  the  1st  Aug.  last,  at  Newcastle-on*Tyue,  he 
received  on  aoconnt  of  the  prosecutors  the  sum  of  94/. 
from  persons  to  whom  he  had  sold  iron  for  them,  and 
on  tlie  2nd  Aug.  wrote  from  that  place  to  them  a 
letter  of  business,  in  which  he  did  not  mention  the 
receipt  of  this  sum,  and  on  the  22nd  Sept.  last,  at  the 
same  place,  ho  received  another  sum  of  371,  158.  on 
their  account  also ;  and  on  the  29th  Sept.  wrote  from 
the  same  town  anotlier  business  letter  to  the  prosecu- 
tors, in  which  he  did  not  mention  ;tlie  receipt  of  this 
second  sum.  Being  soon  afterwards  applied  to  on  be- 
half of  the  prosecutors  for  these  two  sums,  he  wrote 
from  the  same  place  to  them  two  letters  which  they 
received  tlirough  the  post-office  in  Staffordshire,  and 
of  which  the  following  are  copies  :-*- 

"  8,  Malton-tcrrace,  Newcastle,  Oct.  28,  1860. 

"  W.  S.  Rodcn,  Esq. 

"  Dear  Sir, — I  am  tnily  sorry  and  ashamed  that  I 
have  tjikcn  snch  a  liberty  as  to  make  use  of  money 
received  on  account  of  the  Shelton  Bar  Iron  Company, 
but  shall  in  a  short  time  be  able  to  remit  the  amount ; 
therefore  pray  of  yon  to  pardon  sucii  conduct,  and 
prevent  any  unpleasant  proceedings,  which  I  own  would 
be  my  desert,  and  at  vame  time  to  mpelf  and  family. 
I  should  have  replied  to  your  several  letters,  but  have 
delayed,  expecting  daily  to  make  up  the  sum.  Hoping 
tliat  you  accede  to  my  request, 

I  remain,  dear  Sir,  yours  truly 

"  P.  W.  May. 

"  P.S.  I  inclose  Mr.  Toward^s  acceptance,  which 
sliould  have  been  sent  before,  but  was  mislaid  on  his 
leading  home,  and  only  returned  yesterday." 

"  8,  Malton-terrace,  Newcastle,  Oct.  31,  1860. 

*^Dear  Surs, — I  am  sorry  that  such  is  the  upshot  of 
my  connection  with  you.  Pray  give  me  a  little  longer, 
and  my  brothera  at  Smyd  colliery,  adjoining  yon,  will 
no  doubt  put  matters  right.  If  my  money  does  not 
come  in  the  mean  time  l^al  proceedings  would  spoil  it, 
and  prevent  me  gettuig  anything.  Therefore,  as  my 
earnest  desire  is  to  replace  all,  I  hope  yon  will  not 
pursue  the  course  that  you  threaten. 

**  I  note  your  remarks  respecting  orders  in  future, 
and  hope  that  afiairs  may  idtimately  show  a  better 
aspect.  I  remain  your  obedient  servant, 

"  P.  W.  Mat. 

"Messrs.  The  Shelton  Bar  Iron  Company." 

This  being  the  case  for  the  prosecution,  it  was 
objected  on  behalf  of  the  prisoner — 

First,  that  he  was  not  shown  to  be  a  clerk  or  ser- 
vant to  the  prosecutors  within  the  meaning  of  the 
statute,  &c 

Secondly,  that  no  act  of  receiving  or  embezsling 
had  taken  place  within  the  county  of  Stafford. 

The  court  overruled  both  objections ;  but  on  the  jury 
returning  a  verdict  of  guilty,  postponed  passing  sentence 
until  the  next  adjourned  sessions,  in  order  that  the  pro- 
priety of  such  nUing  may  be  submitted  to  the  Court 
for  the  Consideration  of  Crown  Cases  Reserved. 

If  either  objection  was  valid,  the  verdict  is  to  be  set 
aside ;  if  not,  the  verdict  is  to  stand. 


The  prisoner  is  in  gaol  awaiting  judgment. 

Lichfield,  Chairman  of  Quarter  Sessions. 

CocKBURir,  C.  J. — ^The  point  is,  whether  the  de- 
fendant was  a  clerk  or  servant  within  the  meaning  of 
the  statute.  This  is  the  case  of  a  person  going  about 
and  getting  orders  for  the  prosecutors  Upon  which  he 
received  a  commission.  He  may  be  employed  by  fifty 
other  persons  to  do  the  same  for  them  in  their  business. 
We  will  hear  the  counsel  for  the  prosecution. 

Kenealff  for  the  prosecution. — It  is  submitted  that 
the  prisoner  was  a  clerk  or  servant  within  the  statute. 
In  Carres  case,  IIclbs.  &  Ry.  198,  the  prisoner  was 
employed  by  various  houses  as  a  traveller  to  get  orders 
and  to  receive  debts  and  had  a  commission  on  such 
orders  and  debts ;  he  paid  his  own  expenses  and  did 
not  live  with  any  of  lus  employers  or  act  in  any  of 
their  counting-houses.  S.  and  Co.  were  amongst  his 
employers,  and  he  was  indicted  for  embezzlement  of 
moneys  he  had  collected  for  them.  Upoii  a  case  re- 
served the  judges  held  that  the  prisoner  was  their  clerk 
within  the  statute.  That  case  is  not  distinguishable 
from  the  present  There  the  prisoner  was  employed 
by  several  houses  at  the  same  time  in  a  similar  manner 
as  defendant  was  in  this  case. 

CocKBURK,  C.  J. — In  the  case  of  a  traveller, 
he  is  under  the  control  of  his  employers;  he  is 
bound  to  go  here  and  there,  and  to  do  this  and 
that  according  to  orders.  Here  the  prisoner  was 
free  to  act  or  not,  and  not  subject  to  any  suck 
control  as  seems  to  be  involved  in  the  relation  of  master 
and  clerk  or  servant.  A  traveller  may  be  ordered  to 
go  to  Manchester  or  Newcastle,  and  to  do  this  or  that. 
It  could  not  be  contended  that  a  person  in  a  county 
town  who  procures  persons  to  insure  their  lives  witli 
an  insurance  company,  and  receives  a  commisaon  for 
so  doing,  is  the  clerk  or  son'ant  of  the  company.  He  is 
an  agent,  not  a  derk  or  senrant.  It  mu:»t  be  estab- 
lished that  the  relation  of  master  and  servant  exists. 
Here  the  prisoner  was  simply  a  commission  ogent.  A 
traveller  in  once  sense  may  be  a  clerk. 

Keneafy, — Spencer's  case,  Russ.  &  Ry.  299,  decides 
that  it  is  sufficient  to  establish  the  relation  of  master 
and  ser\'ant  or  clerk,  if  the  prisoner  is  employed  on 
one  occasion  only  to  receive  money. 

CocKBURN,  C.  J. — Suppose  a  merchant  living  in 
London  writes  to  another  abroad,  and  says,  "iVnj 
orders  you  send  will  be  shipped,  and  we  mil  allow 
you  commission.**  Is  the  latter  a  clerk  of  the  mer- 
chant ? 

WiLUAMS,  J.— On  the  other  hand,  if  a  person  is 
employed  to  get  orders  and  to  receive  the  money,  and  Is 
paid  a  remuneration  in  respect  of  both  services,  I  tliink 
that  would  bring  the  case  witliin  the  statute  accorduig 
to  many  of  the  decisions,  but  here  it  is  not  stated  that 
the  prisoner  was  engaged  to  receive  money. 

M^Mahon  for  the  prisoner. — ^In  Rex  v.  Goodbadtf^ 
8  Car.  &  P.  665,  Parke,  B.  said,  he  wished  that 
Carre  case  should  be  reconsidered.  In  Reg.  v.  Walker^ 
27  L.  J.  207,  M.  C. ;  S.  C.  8  Cox's  Crun.  Cas.  1,  the 
prisoner  kept  a  refreshment  house,  and  was  employed 
by  the  prosecutors  to  get  orders  for  a  manure,  to  col- 
lect money  and  pay  it  over.  He  w«s  paid  by  commis- 
sion. He  was  to  go  about  among  the  farmors  to  get 
orders,  but  no  definite  tune  was  fixed  for  so  doing.  He 
was  called  the  prosecutor's  agent  for  the  district  The 
prosecutors  had  a  store  under  the  prisoneFs  control, 
from  which  he  supplied  the  manure  upon  the  orders  he 
obtained.  In  order  to  olitain  the  security  of  a  guaran- 
tee society  for  the  prisoner's  conduct  it  was  arranged 
that  the  prisoner  should  have  a  salary  of  H.  a  year. 
The  prisoner  haidng  got  into  arrears,  was  treated  as  a 
debtor  for  the  amount  The  prisoner  fraudulently  ap« 
propriated  money  which  he  received  from  customers, 
and  gave  a  false  account.    It  was  held  that  the  evi- 
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deuce  showad  the  relation  of  principal  uid  agent,  not 
that  of  master  and  servant. 
By  the  Court,  Conviction  qiiatfied.(a) 

Rkg.  v.  Henry  Moore. 
iMi'emy — Findinff  in*operty — Appropriation — 
Feioniow  intention. 
The  prosecutor  toent  to  the  prisoner's  shop  to  hcwe  his 
hair  cut,  and  lie  also  made  a  pftrchase.  His  purse^ 
containing  notes  and  gold,  wetv  in  a  coat  pockety 
which  vxa  laid  on  a  chair  while  his-  hair  vxu 
being  cut^  and  next  nimiUng  he  missed  a  \0l. 
note  from  his  pitrse.  The  Jury  found  that  the 
note  was  dropped  by  the  prosecutor  in  tlie  shop^  and 
tluU  the  prisoner  found  it,  and  tliat  at  the  time  Ite 
picked  it  up  tfte  prisoner  did  not  know,  nor  had  lie 
reasonable  means  of  knowing,  who  the  owner  was, 
but  theU  lie  afterwards  acquired  knowledge  of  who 
the  owner  was,  and  after  thai  converted  the  note  to 
his  oton  use  ;  tJuU  the  prisoner  intended,  wlun  he 
picked  up  tlie  note  in  the  shop,  to  take  it  to  his  own 
use,  and  deprive  the  owner  of  it,  wltoever  that 
owner  might  be,  and  that  the  prisoner  believed  at 
the  tune  lie  picked  up  the  note  that  the  owner  could 
be  found: 
Held,  that  upon  thisfuiding  the  pi  isoner  was  guilty  of 
kareeny. 

Case  reserved  for  the  opinion  of  this  Conrt,  by  Mr. 
Commissioner  Kerr,  at  the  Central  Criminal  Conrt : — 
At  a  session  of  the  Central  Criminal  Court,  holden 
on  tlie  26th  day  of  Nov.  1860,  Henry  Moore  was  tried 
before  me  on  an  indictment  chaipng  him  in  the  first 
count  t\'ith  stealing  a  Bank  of  England  note  for  10/., 
the  property  of  Pavid  McGregor,  and  in  the  second 
connt  -with  receiving  the  same,  knowing  it  to  have  been 
stolen. 

It  appeared  from  the  evidence  that  tlie  prosecutor 
went  to  the  shop  of  the  prisoner  to  have  his  hair  cut, 
which  was  done  by  the  prisoner ;  that  the  prosecntor 
before  leaving,  purchased  some  hair-oil,  and  then  left 
the  shop.  When  he  went  to  the  prisoner*8  shop  the 
prosecutor  had  in  a  clasped  purse  in  the  pocket  of  his 
great  coat,  which  he  carried  on  his  arm,  two  lOZ.  notes 
(one  of  them  the  subject  of  the  indictment)  and  some 
gold.  He  folded  his  great  coat  and  laid  it  on  a  chair 
while  his  haur  was  being  cut,  and  he  paid  for  the  hair- 
oil  from  the  purse  in  which  the  notes  and  gold  were. 

Next  morning  he  discovered  the  loss  of  the  10/.  note, 
alleged  to  be  stolen,  returned  to  the  prisoner's  shop, 
stated  to  the  prisoner  his  belief  that  he  had  lost  it  in 
the  shop,  and  oflfei'ed  him  a  reward  of  ^L  if  he  would 
restore  it.  The  prisoner  told  the  prosecutor  he  knew 
nothing  of  the  note,  bnt  in  his  statement  before  the 
magistrate  he  explained  that  he  had  given  gold  for  the 
note  the  same  day  that  the  prosecutor  lost  it,  but  was 
afraid  to  explain  this  to  the  prosecutor  lest  he  should  be 
obliged  to  give  up  the  note  to  him. 

Evidence  was  cidled  in  support  of  the  prisoner's 
statement,  tliat  he  liad  given  gold  for  a  lOL  note  about 
the  time  of  the  loss  by  the  prosecutor  to  a  man  in  his 
(the  prisoner's)  shop,  and  it  was  proved  that  the  pri- 

(a)  This  decision  it  quite  Inconsistent  willi  that  in  Carr's 
csiie,  1  B.  lb  R.  198.  where  a  perwn  taking  orders  and  re- 
ceiving payments  on  commiision  was  held  to  bo  a  servant. 
The  judges  here  appear  to  have  treated  It  as  if  the  prisoner 
had  been  employed  simply  to  procure  orders,  overlooktog 
the  explicit  definition  of  the  duty  uudertaken  by  him  to  ac- 
count  for  any  money  be  might  roeelve  for  his  employers  im- 
mediate^  on  the  receipt  qf  it*  This  appears  to  me  to  imply 
modi  more  than  the  mere  relationship  of  a  oommiasion 
agent.  As  by  for  the  greatest  number  of  frauds  of  this  kind 
sre  committed  by  persons  employed  as  was  the  prisoner,  this 
defect  in  the  law  should  now  be  amended,  and  conversion  to 
his  own  use  by  the  receiver  of  money  for  another  should  be 
made  a  mlsdemeanonr. 


soner,  on  the  same  day  when  the  prosecutor  inquii*ed 
after  the  note,  parted  with  it. 

The  jury  found  the  prisoner  guilty,  but  recommended 
him  to  mercy  on  the  ground  that  they  believed  the  note 
was  dropped  in  the  shop  and  found  by  him  there. 

]k[r.  Best,  counsel  for  the  prisoner,  then  contended 
that  if  the  jury  believed  the  prisoner  to  luive  found  tha 
note,  they  ought  to  acquit. 

Whereupon  I  put  certain  questions  to  the  juiy,  in 
answer  to  which  they  found — 

First,  that  the  note  was  dropped  by  the  prosecutor 
in  tlie  shop,  and  that  tlie  prisoner  found  it  there. 

Secondly,  that  the  prisoner  at  the  time  he  picked  up 
the  note  did  not  know,  nor  had  he  retisonable  moans  of 
knowing,  who  the  owner  was. 

lliirdly,  that  he  afterwards  acquired  knowledge  of 
who  the  owner  was,  and  after  that  he  converted  the 
note  to  his  own  use. 

Fourthly,  that  the  prisoner  intended,  when  he  picked 
up  the  note  in  the  shop,  to  take  it  to  his  own  use,  and 
deprive  the  owner  of  it,  whoever  that  owner  might  be. 

Fifthly,  that  the  prisoner  believed  at  the  time  he 
picked  up  the  note  that  the  owner  could  be  found. 

I  thereupon  directed  the  verdict  of  guilty  to  be 
entered  of  record,  and  reserved  for  the  opinion  of  this 
court  the  question,  whether,  upon  the  above  findings, 
the  prisoner  was  properly  convicted. 

The  prisoner  remains  in  gaol  awaiting  judgment. 

R.  Malcolu  Keru, 
One  of  the  Commissioners  of  the  Contra] 

8tli  Jan.  1861.  Criminal  Court. 

Sleigh  for  the  prisoner. — It  is  submitted  that  this 
conviction  ought  to  be  quashed.  In  order  to  convict 
the  prisoner  of  larceny,  it  was  essential  to  prove  these 
two  ingredients :  first,  that  the  prisoner  intended  at 
the  very  time  he  took  up  the  bank-note  to  appropriate 
it  to  his  own  use ;  and  secondly,  that  he  had  then  tho 
means  of  knowing  who  the  owner  of  it  was.  Tho 
merely  taking  up  lost  property,  although  with  tho  in- 
tention to  appropriate  it,  is  not  sufficient. 
*  CocKBURK,  p..I. — Your  difficulty  is,  that  tho  pri- 
soner knows  who  the  owner  is  before  he  oonvei-ts  tho 
note. 

Sleigh. — That  does  not  make  it  a  felonious  oon- 
verslbn.  In  Jieg.  v.  Thurbom,  1  Den.  C.  C.  387,  S.C- 
nom.t  Reg,  v.  Wood,  3  Cox  Crim.  Cas.  453,  it  was 
held  that  the  knowledge,  or  means  of  knowledge,  as  to 
the  owner  must  be  co-existent  with  the  fact  uf  finding. 
A  mere  belief  in  the  mind  of  the  prisoner  that  the 
owner  can  be  found  is  not  enough.  In  Reg,  v.  Dixon, 
1  Dearsley,  C.C.  580,  S.  C.  7  Cox  Crim.  Cas.  35,  where 
one  question  left  to  the  jury  was,  whether  at  or  after 
the  time  of  the  finding  the  prisoner  believed  that  thero 
was  not  reasonable  probability  that  the  owner  could  be 
traced  ;  and  the  jury  answered  that  they  were  of  opinion 
that  the  prisoner  did  believe  that  the  owner  could  be 
traced ;  Jervb,  C.J.,  said :  "  It  does  seem  to  me  that 
it  was  left  to  the  jury  to  speculate  upon  what  was  in 
the  mind  of  the  man,  without  any  facts  to  support  that 
speculation." 

WiGUTSfAN,  J. — ^Xn  the  present  case  the  prisoner, 
at  the  time  of  finding  the  note,  makes  up  his  mind  to 
deprive  the  owner,  whoever  ho  may  be,  of  the  property 
in  it,  and  he  does  know  who  the  owner  actiully  is, 
before  he  converts  the  note.  lu  Reg,  v.  Thurbom, 
Parke,  B.,  in  the  course  of  his  elaborate  judgment,  says : 
*^  If  the  prisoner  had  taken  the  chatUl  innocently  ,and 
afterwards  appropriated  it  without  knowledge  of 
the  ownership,  it  would  not  have  been  larceny,  noi' 
would  it,  we  think,  if  he  hod  done  so  knowing  who  was 
the  owner,  for  he  had  the  lawful  possession  in  both 
cases,  and  the  conversion  would  not  have  been  a  tres- 
pass in  cither."  But  here  the  original  taking  was  not 
innocent. 

Steigh. — Whether  the  original  taking  was  innocent 
depends  upon  whether  the  note  was  mm'ked  or  not,  or 
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tlie  circamstauces  of  the  finding  sach  that  the  owner 
could  be  traced.  It  is  not  like  the  case  where  a  pnrse 
or  property  has  been  mislaid,  and  the  owner  may  pro- 
bably be  expected  to  come  back  to  look  for  it.  Upon 
the  statement  in  this  case  the  note  is  found  by  the 
jury  to  hare  been  absolately  lost  In  Jieg»  t.  Dixon 
the  jury  found  that  there  was  a  reasonable  probability 
at  and  from  the  time  of  the  finding  that  the  owner 
could  be  traced,  and  that  the  prisoner  believed  that  the 
owner  could  be  traced.  That  finding  was  stronger  agfdnst 
the  prisoner  than  the  one  in  the  present  case,  and  yet 
the  court  quoslied  the  conviction. 

WiLLLVMS,  J. — In  Ifeff.  V.  Thwborn,  Parke,  B. 
puts  the  judgment  of  the  court  favourably  for  your 
client,  viz.,  that  whether  it  is  a  felony  or  not  does  not 
depend  upon  what  is  pa»$ing  in  the  mind  of  the  finder 
at  aU,  but  he  lays  it  down  that  where-  dominua  rerum 
non  apparety  the  subject-matter  is  incapable  of  being 
the  subject  of  larcency. 

'\VioiiTM.VN,  J. — In  the  present  case  you  must  add 
that  the  finder  took  up  the  note  ammo  JurandL 

Sleiglu — Even  assuming  that  the  prisoner  intended 
at  tlie  time  of  finding  the  note  to  appropriate  it  to  his 
own  use,  it  is  no  larceny  unless  ho  had  then  the  means 
of  knowing  who  the  owner  was.  In  Reg,  v.  WUlMom 
Charles  Giffard,  52  Central  Criminal  Court  Sessions 
Paper,  242,  the  prisoner  was  indicted  for  stealing  a 
10/.  bank-note,  and  the  defence  was  that  ho  found  it, 
and  that,  as  there  was  no  mark  upon  it  showing  to 
whom  it  belonged,  his  retaining  it  did  not  amount  to  a 
felony,  and  Crompton,  J.  directed  the  jury  that  if  they 
considered  the  prisoner  found  the  note,  not  knowing 
whose  it  was,  and  not  having  the  means  of  knowing,  it 
was  their  duty  to  acquit  him. 

CooKBURN,  C.J. — Suppose  a  person  finds  a  vnlna- 
able  diamond  necklace — say  of  10,000/.  value  in  a 
ball  room,  and  takes  it  up  intending  to  keep  it,  who- 
ever the  owner  may  be,  would  that  not  be  a  larceny  ? 

Sleigh, — If  at  the  time  of  finding,  the  person  had 
the  means  of  knowledge,  it  would  be  larceny ;  but  if  he 
had  not  then  tlie  means  of  knowledge,  it  would  not  be 
larceny.  In  Reg,  v.  Christopher^  I  Bell's  C.  C.  27, 
8  Cox  Crim.  Cas.  91,  the  latest  case  on  this  subject,  it 
was  decided  that  where  a  person  finds  lost  property 
and  appropriates  it  to  his  own  use,  it  is  necessary,  in 
order  to  convict  him  of  larceny,  that  the  jury  should 
find  that  at  the  time  he  took  possession  of  the  proper^ 
he  knew,  or  had  the  means  of  knowing,  who  the  owner 
was,  and  took  possession  of  it  with  the  felonious  intent 
to  appropriate  it  to  his  own  use. 

WiLUAMS,  J. — Suppose  a  sheep  strays  into  a  man's 
field,  and  the  man  kills  and  ents  it,  not  knowing  the 
owner,  is  he  guilty  of  larcenv  V 

Sleigh,— -HiO, 

CocKBURK,  C.J. — In  Reg.  r.  Thurborn  Parke,  B. 
uses  this  language :  *^  To  prevent  the  taking  of  goods 
from  being  larceny,  it  is  essential  that  they  should  be 
presumably  lost ;  that  is,  that  they  should  be  tiiken  in 
such  a  place  and  under  such  drcumstanoes  as  that  the 
owner  would  be  reasonably  presumed  by  the  taker  to 
have  abandoned  them,  or  at  least  not  to  know  where  to 
find  them.** 

Sleigh. — In  Reg,  v.  Dixon^  where  Reg,  v.  Thurborn 
was  cited,  the  jury  found  tliat  the  prosecutor  had  not 
abandoned,  and  that  the  prisoner  believed  he  had  not 
abandoned,  his  rigkt  to  the  money.  In  Reg,  v.  ChristO' 
pher^  Channell,  B.  said :  "  In  Jieg,  v.  Dixon^  in  which 
Reg,T,  Thnrbom  was  referred  to,  it  was  held,  that  if  a  man 
find  lost  property  and  keep  it,  and  at  the  time  of  finding 
it  have  no  means — no  immediate  means — of  discovering 
the  owner,  he  is  not  guilty  of  larceny  because  he  after- 
wards has  means  of  finding  him,  and  nevertheless  re-, 
tains  the  property  to  his  own  use."  And  Hill,  J.  said : 
**  Two  tilings  must  be  made  out  in  order  to  establish  a 
charge  of  larceny  against  the  finder  of  a  lost  article. 
Fu-Bt,  it  must  be  shown  that  at  the  time  of  finding  he 


had  the  felonious  intent  to  appropriate  the  thing  to  his 
own  use.  The  other  ingredient  is,  that  at  the  time  of 
finding  be  had  reasonable  ground  for  believing  that  the 
owner  might  be  discovered,  and  that  reasonable  belief 
may  be  the  result  of  a  previous  knowledge,  or  may 
arise  from  the  nature  of  the  chattel  found,  or  from  there 
being  some  name  or  mark  upon  it;  but  it  is  not  sufiiclont 
that  the  finder  may  think  that  by  taking  pains  the 
owner  may  be  found.  There  must  be  the  immediatB 
means  of  finding  him.*' 

CocKBURN,  C.J. — The  facts  were  very  different  to 
those  in  this  case.  Here  the  prisoner  keeps  a  shop,  a  cus- 
tomer coines  in,  takes  out  his  purse  and  drops  a  bank- 
note out  of  it ;  the  prisoner  must  know  that  the  cus- 
tomer will  come  back  to  inqnira  about  it.  Can  it  be 
said  that  ho  hits  not  the  means  of  knowing  who  the 
owner  may  be  ? 

Sleigh. — ^I'here  is  no  finding  in  this  case  to  support 
the  view  just  put.  Belief  which  may  be  unfounded, 
and  means  of  knowledge,  are  different  things. 

WiQiiTMAX,  J. — Is  tliero  any  reported  case  in  which 
all  the  fact-s  found  in  this  case  have  been  combined  ? 
Tliere  are  cases  in  which  one  or  other  of  them  havo 
existed  separately. 

Sleigh,—^o.  Here  there  is  no  finding  inconsistent 
with  the  position  that  this  was  lost  property. 

CocKBURN,  C.J. — If  the  findings  in  this  case  do  not 
amount  to  larceny,  the  law  is  more  ]sot  than  I  take  it 
to  be. 

The  rest  of  the  Court  concurring. 

Conviction  affii-meJ, 


COUBT   OF  EXCHEaXTEB. 

Reported  by  F.  Bailet  and  S.  MCl-llocb,  Esqs.,  Harris*. 

at-Law. 


Tuesday^  Jan,  39. 
Ex  parte  TiiK  Deputy  Coroner  of  Mii>Dfj»EX« 
Deputy  coroner — Primhgejrotn  arrest  tehen  in 
execution  of  the  dutiei  of  his  office, 
A  coroner's  deputy  is  privileged  from  arrest  wha% 
engaged  in  the  duties  of  the  ojioe  of  coroner, 
liuddlsston^  Q.C.  moved,  on  behalf  of  the  deputy 
coroner  for  )liddlesex,  who  had  been  arrested  by  th« 
sheriff  this  morning  when  on  his  way  to  the  office  of 
the  coroner,  whore  he  was  going  to  get  the  neoessarjr 
papers  and  other  documents  necessary  to  enable  him 
to  discharge  his  duty  of  deputy  coroner,  for  holding 
certain  inquests  to-day,  that  such  deputy  coroner  may 
be  disdiargcd  out  of  custody,  on  the  ground  that  he  wait 
privileged  from  arrest  when  in.  execution  of  the  duty 
of  his  office.  The  applicant  was  duly  appointed  deputy 
coroner  under  the  6  &  7  Vict  c.  83,  *^An  Act  to 
amend  the  law  respecting  the  duties  of  coronen ;"  and 
in  Jervis  on  Coroners  (2nd  edit,  p.  88),  it  is  said : 
"  Although  there  is  no  express  adjudication  upon  tho 
subject,  it  would  seem  from  principle  that  coroners  are 
privileged  from  arrest  while  in  the  execution  of  their 
jndiciid  duties.  The  privily  from  arrest  of  suitors 
and  witnesses  connected  even  with  a  civil  cause  is  not 
confined  to  an  attendance  upon  the  Superior  Courts  of 
Law,  but  extends  to  every  tribunal  established  for  or 
connected  with  the  administration  of  justice ;  and  the 
Superior  Courts  have  uniformly  manifested  an  indioa- 
tion  to  extend  ratlier  than  confine  this  exemption,  that 
parties  might  not,  from  the  fear  of  arrest,  be  deterred 
from  attending  the  place  of  trial.  The  same  reason 
which  exempts  from  arrest  the  judges  and  officers 
of  the  Superior  Courts,  would  seem  equally  to 
apply  to  coroners,  the  administration  of  whose  ofifioe 
concerns  as  well  the  interest  of  the  prerogative  aa  of 
the  subject,  and  who  ought  not,  therefore,  to  bo  de- 
terred by  an  apprehension  of  arrest  from  executing  it 
openly  as  occasion  may  require.  In  a  late  case  Uiis 
question  arose  incidentaUy  at  Nisi  Prius,  in  an  action 
against  the  sheriiFof  Stafibrdshire  for  not  arresting  a 
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coroner.  On  behalf  of  the  pUintiff  it  vrwi  proposed  to 
«how  that  several  inqnests-had  been  held  bj  the  coroner 
between  the  delircry  of  the  writ  by  the  sheriff  and.tiie 
fetnm  of  the  writ,  when  Gaselee,  J.,  before  whom  the 
canse  was  tried,  expressed  his  opinion  that  no  coroner 
conld  be  arrested  eindo,  fnorando^  vel  rukundo  For  the 
•purpose  of  taking  an  inquest**  [Mabtix,  iB.  referred 
to  Cattakan  r.  Tmiu,  9  Ir.  Law  Bep.  422,  where  it 
sppeared  thai  a  coroner  was  arrested  while  engaged  in 
gammoning  a  jnrj  for  the  purpose  of  holding  two  in- 
^jnesta,  and  was  discharged.]  If  the  coroner  is  privi- 
leged from  arrest  while  in  the  ezecotion  of  the  daties 
«of  his  office,  so  also  is  his  deputf.  f Martin,  B.— 
Yes ;  he  is  entitled  to  be  discharged  nnder  the  drcnm- 
-stances,  and  the  better  course  would  perliaps  be  to 
draw  np  the  rule  at  once,  ns  the  deputy  coroner  and  the 
officer  are  now  here;  or  the  sheriff  may  be  sued  for  an 
■ascapo.J 

Gray  (amicui  curia)  mentioned  Brown  v.  Contpton, 
8  T.  B.424,  as  an  authority  that  no  such  action  could 
be  maintained. 
The  Court  ordered  tlic  prisoner  to  be  discharged. 


C0T7BT  OF  aUEEirS  BENCH. 

fieported  by  John  TaoHrsoir,  T.  W.  SAlnlDBa^  and  C.J.  B. 
Hbtcut,  Kiqra.,  Barristera-at-Law. 

Tuetday,  Jan,  29. 

Beg.  v.  Justices  of  Surrey. 

JSigkway — Road  made  at  the  expene^  of  a  rmhoay 

compamy — Proposed  dedieaiion  to  ptUdic — Cmiifi- 

oate  of  jutticet. 
Juatices^  after  the  porith  had  reeobftd  that  a  road 

propoeed  to  he  dedicated  to  the  pvblic  woe  ofgu^ 

detU  utility t  ^"^^"^  called  t^Km  to  certify  that  it  vtae 

snade  in  coirformUy  to  the  Htghway  Act,  5  <f  6  WilL 

4,  c.  50,  «.  23.      They  refuied  to  grant  their  eerti- 
.   jicatCy  being  of 'Opinion  that  it  vfoa  hut  a  part  of  a 

roadj  which  in  another  part  was  not  qf  the  rejniiite 

vndth: 
Bdd^  that  thejuiticee  vere  rightin  their  decision. 

T.  Jonee  moved  for  a  mandamus  to  certain  justices 

•<kf  Surrey,  commanding  them  to  certify,  pursuant  to 

the  5  &  6  WUL  4,  c.  50,  s.  23  (Highway  Act),  that 

a  highway  had  been  made  in  a  substantial  manner  and 

of  the  width  required  by  the  Highway  Act. 

It  appeared  that  the  road  in  question  was  made  by 

the  South-Eastern  Bailway  Company  adjacent  to  the 

station  at  Bed-hill,  Surrey ;  that  the  'line  of  railway 

at  this  qpot  was  formed  upon  an  embankment  which 

cut  the  road  in  question  into  two  parts ;  the  two  parts 

oommnnicated,  however,  with  each  other  by  a  tunnel 

through  the  embankment  There  was  no  objection  to  the 

width  of  the  two  parts  of  the  road  on  either  side  of  the 

jndlway,  but  the  tunnelled  part,  though  a  carriage  way, 

was  not  of  the  requisite  width.  The  justices,  when  called 

apon  to  certify  under  the  5  &  6  Will.  4,  c  50,  s.  23,  as  to 

f  parts  not  under  the  tunnel,  declined  to  give  their 

eertificate,  being  of  opinion  that  the  whole  of  the  three 

parts  formed  Irat  one  road,  and  the  part  under  the 

tunnel  not  being  of  the  reqidsite  width,  and  doubting 

their  jurisdiction  to  certify  as  to  part  only,  although 

a  vestry  meeting  had   been  held,  and   a  resolution 

passed  that  the  road  was  of  sufficient  utility  to  justify 

Its  being  kept  in  repair   at  the    expense    of   the 

,^arish. 

Sect  23  of  5  &  6  Will.  4.  e.  50,  enacts,  "  That  no 
road  or  occupation  way  made,  or  hereaiter  to  be  made, 
by  and  at  the  expense  of  any  individual  or  private 
penen,  body  public  or  corporate,  nor  any  roads  already 
:set  out,  or  bereaftor  to  be  set  out  as  a  private  driftway 
'Or  horsepath,  in  any  award  of  commissioners  under 
an  Indosnre  Act  shall  be  deemed  or  taken  to  be  a 
■highway  which  the  inhabitants  of  any  parish 
jShall  be  oompellable  or  liable  to  repair,  unless  the 
[Mao.  Cas.] 


person,  body  politic  or  ooporate,  proposing  to  dedi- 
cate such  highway  to  the  use  of  the  public  shall 
give  three  calendar  months'  previous  notice  in  writine 
to  the  surveyor  of  the  parish  of  ^s  intention  to  dedi- 
cate such  highway  to  the  use  of  the  public,  describing 
its  situation  and  extent,  and  shall  have  made  or  shall 
make  tlie  same  in  a  substantial  manner  and  of  the 
width  required  by  this  Act,  and  to  the  satisfaction  of 
the  said  surveyor  and  of  any  two  justices  of  the  peace 
of  the  division  in  which  such  highway  is  situate  in 
petty  sessions  assembled,  who  are  hereby  required,  on 
reoMving  notice  from  such  parson,  or  body  politic  or  cor- 
porate, to  view  the  same  and  certify  that  such  highway 
has  been  made  in  a  substantial  manner,  and  of  the 
width  required  by  this  Act,  at  the  expense  of  tite  party 
requiring  such  view,  which  certificate  shall  be  enrolled 
at  the  quarter  sessions  holden  next  after  tiie  granting 
thereof;  then  and  in  such  case  after  the  said  highway 
shall  have  been  used  1^  the  public  and  duly  repaired 
and  kept  in  repair  by  the  said  person,  body  politic  or 
corporate,  for  tiie  apace  of  twelve  calendar  months, 
such  highway  shall  for  ever  thereafter  be  kept  in  repair 
by  the  parish  in  which  it  is  situate.  Provided  never- 
theless, that  on  receipt  of  such  notice  as  aforesaid  the 
surveyor  of  the  said  parish  shall  call  a  vestry  meeting 
of  the  inhabitants  of  such  parish,  and  if  such  vestry 
shall  deem  such  highway  not  to  be  of  sufficient  utility  to 
the  inhabitants  of  the  said  parish  to  justify  its  being  kept 
in  repair  at  the  expense  of  the  said  parish,  any  one 
justice  of  the  peace,  on  the  application  of  the  said  sur- 
veyor, ahall  summon  the  party  proposing  to  make  the 
new  highway  to  appear  before  the  justices  at  the  next 
special  sessions  for  the  highways  to  be  held  in  and  for 
the  division  in  which  the  said  intended  highway  shall 
be  situate,  and  the  question  as  to  the  utility  as  afore- 
said of  such  highway  shall  be  determined  at  the  dis- 
cretion of  such  justices." 

Jonet, — The  justices  were  wrong  in  their  decision. 
The  question  is,  whether  or  not,  by  reason  of  the  road 
under  tiie  railway  not  being  of  suffident  width,  the 
other  ronds  on  either  side  of  the  railway  which  are  of 
suffident  width  can  be  said  to  be  highways  within  the 
meaning  of  the  23rd  section  ?  It  is  submitted  that 
they  can,  and  that  the  justices  ought  to  have  certified 
as  to  tliem. 

Blackburx,  J. — Is  it  not  for  the  justices  to  be 
satisfied  that  they  are  highways  ? 

CuoMPTOX,  J. — The  justices  say  that  these  three 
parts  ought  to  form  but  one  highway.  The  railway 
company  cut  up  what  ought  to  be  one  highway  into 
two  parts,  with  a  narrow  part  between  them.  A  mere 
certificate  that  so  much,  spedfying  the  part  by  mea- 
surement, was  according  to  the  Act,  would  amount  to 
notliing. 

Jonee. — There  was  no  road  where  tiie  way  goes 
under  the  tunnel. 

WionrxAX,  J. — ^Thiswas  one  continuous  road,  and 
the  middle  of  it  was  not  of  the  requisite  width.  You 
piopose  to  have  the  justices^  certificate  for  each  end. 
Is  that  within  the  statute  ? 

Jonee. — ^These  parts  are  not  the  less  highways  in 
point  of  law  on  that  ground.  In  Bateman  v.  Bbtckf 
21  L.  J.  406,  Q.B.,  it  was  dedded  that  a  public  high- 
way may  in  point  of  law  exist  over  a  place  which  is 
not  a  thoroughfare. 

WiGHTXAK,  J. — No  doubt  it  is  a  highway,  but  is  it 
sndi  as  that  the  justices  ate  bound  to  give  the  certificate 
contemplated  by  sect.  23?  Can  you  break  up  what 
is  really  but  one  highway  into  several  parts,  and 
require  a  certificate  of  jostices  for  each  part  ? 

Cromtton,  J. — Can  you  ask  them  to  certify  that 
these  parts  are  two  distinct  roads  ?  They  refuse,  on 
the  ground  that  they  are  but  one  rond. 

Jonee, — The  company  cannot  close  up  the  part 
under  the  tunnel.  It  is  dedicated.  If  it  were  closed 
up,  the  justices  would  be  bound  to  give  certificates  for 
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the  two  parts  on  either  side  of  the  raiivray.  The 
company  made  the  road,  which  is  two  miles  long,  as 
landowners. 

WiOHTMAX,  J. — I  am  of  opinion  that  a  role  ought 
not  to  he  granted.  The  question  is,  whether  the  road  is 
80  made  as  to  make  it  incumbent  on  the  justices  to 
grant  their  certificate  under  sect.  23.  It  is  admitted 
that  a  certain  part  of  the  road  is  of  the  requisite  width, 
that  a  certain  other  part  is  not  of  the  requinte  width, 
and  that  the  remaining  part  is  of  the  requisite  width. 
It  is  contended  that  the  two  parts  of  the  requisite  width 
constitute  two  distinct  roads,  but  I  am  of  opinien  that 
it  was  not  competent  for  the  railway  company  to  split 
the  road  up  into  fragments  such  as  these,  and  to  call 
each  a  separate  highway,  for  the  purpose  of  obtaining 
the  certificate  of  the  justices  and  making  the  roads 
repairable  by  the  parish. 

Cromfton,  J. — I  am  of  the  same  opinion.  It  does 
not  appear  to  be  any  reason  why  the  justices  should 
grant  their  certificate,  that  the  parish  has  assented  to 
the  proposed  dedication.  The  Act  says  that,  besides 
obtaining  the  assent  of  the  parish,  the  justices  are  to 
gire  their  certificate  that  the  new  road  is  made  in  a 
substantial  manner  and  of  a  certain  width,  and  to  their 
satisfaction.  The  justices  very  properly  go  to  look  at 
what  the  road  proposed  to  be  dedicated  is,  and  on  a  view 
they  raise  the  objection.  It  was  really  asking  the 
justices  to  treat  the  two  ends  of  the  road  as  the  road. 
I  think  the  justices  were  quite  right.  It  would  be 
erading  the  Act  if  parties  could  do  this. 

Hill  and  Blackburk,  JJ.  concurred. 

Rule  refuted, 

Tkurtday,  Jan,  31. 
TuRNiDGis  (appellant)  v.  SiiAw  (respondent). 
Thamet  Conservancy  Act  1857. 

By  30  Geo,  2,  c.  21,  s.  5,  Jbr  the  jnreaervatlon  of  the 
fihery  of  the  Thames  and  the  Medway  within  the 
furitdictiou  of' the  mayor  of  London  as  consertator ; 
the  mayor's  deputy,  ilte  water  bailiff  and  his  assist- 
ants are  empowered  to  enter  any  boat,  ^.  and  seise 
spawn,  fhy^  brood-  of^fish^  tfc. ;  and  by  sect.  6  per- 
sons obstructing  them  are  liable  to  a  penalty  of  lOl^ 
and  by  sect.  \l  an  appeal  against  conuUAions  is  given 
to  the  Court  of  Conservancy. 

The  Thames  Conservancy  Act,  20  cf  21  VicL  e,  cxiviL 
8.  52,  transferred  to  the  new  corporation  created  by 
that  statute,  called  the  Conservators  of  the  River' 
Thames,  tlie  powers^  authorities,  rights  and  pri- 
vUeges  of  the  Queen  and  the  corporation  ofjjondon 
in  relation  to  the  conservancy,  and  the  regulation  and 
jpreservation  of  the  Thames,  and  the  rivers,  streams 
tmd  watercourses  wit/iin  the  fiow  and  rtflow  of  the 
tides  of  the  said  rivers.  Sect.  76  imposes  a  penalty 
of  51.  on  persons  opposing  any  officer  in  the  due 
execution  of  the  Act: 

Beld,  that  tlte  powers  given  to  the  Mayor  of  TAmdon  to 
€q>point  persons  assistants  in  exercising  the  powers 
given  to  the  water  bailiff' are  powers  fyUatit^  to  the 
conserv€Mcy  of  the  Thames,  and  are  consequenUy 
transferred  to  the  Conservators  of  the  Thames  by  the 
20(f21  VicL: 

Beld,  further,  that  the  penalty  of  lOL  imposed  by  the 
30  Geo.  2,  c.  21,  s.  6,  did  not  attach  to  persons  ob- 
structing the  assistants  appoUUedby  the  Conservators 
of  the  Thames  under  20  ^  21  Viet.  : 

Hdd,  further,  that  the  penalty  of  5L  in^posed  by 
20  ^  21  Vict.  c.  cxhiL  s.  76,  did  attach  to  the  case 
of  persons  obstructing  such  etssistants  under  the  20 
4"  21  Vict,  when  engaged  in  searching  botUs  for 
spawn,  fry,  brood  offish,  4^.,  which  duty  belongs  to 
the  conservancy  of  the  Thames. 

CASE. 

At  a  petty  session  holden  at  Bochford,  Essex,  on  the 
26th  Jan.  1860,  before  three  of  her  Mi\jesty*8  justices 
of  the  peace,   an  information  preferred  by  Thomas 


Tumidge,  assistant  river  keeper  (the  appellant),  hj 
direction  of  the  Gonserrators  of  the  River  Thamef, 
against  Thomas  Shaw,  fisherman  (the  respondent), 
whereby  the  said  T.  Shaw  was  charged  for  that  b» 
did  on  the  1 1th  Jan.  1860,  at  the  parish  of  Leigh,  ia 
the  said  county,  obstruct  and  hinder  the  said  T. 
Tturnidge  in  the  execution  of  the  powers  vested  in  hint 
by  the  statute  in  such  case  made  and  provided,  as  an 
officer  of  the  Thames  conservators  duly  appointed, 
pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, whereby  and  by  force  of  the  statute  in  sudi 
case  made  and  provided  the  said  T.  Shaw  had  for- 
feited the  sum  of  \Qt,  came  on  to  be  heard  by  tiie 
said  justices,  and  was  by  them  adjourned  to  the  261^ 
Feb.  then  next. 

The  said  informaUon  came  <m  to  be  heard  pursuant 
to  such  adjournment,  and  the  justices  cUd  then  and  theie 
hear  and  determine  the  same,  and  did  dismiss  the  said 
information. 

The  appellant  being  dissatisfied  with  the  determina- 
tion of  the  said  information,  as  being  erroneous  in  poiat 
of  law,  applied  to  the  justices  in  writing  within  three 
days  next  after  snch  determination,  to  state  and  sign 
a  case.  Whereupon  they  stated  such  case  accord- 
ingly. 

By  Stat  30  Geo.  2,  c  21,  s.  5,  it  is  enacted  thafc 
for  the  better  preservation  of  the  fishery  of  the  river 
Thames  and  waters  of  the  Medway,  within  the  juris- 
diction of  the  mayor  of  the  city  of  London,  as  conser- 
vator of  the  river  Thames  and  waters  of  Medway, 
(sect  1),  and  for  preventing  as  much  as  may  be  any 
abuses  from  being  committed  therein,  it  shall  and  may 
be  lawful  for  the  deputy  of  the  said  mayor  for  the 
time  being,  as  conservator  as  aforesaid,  commonly 
called  the  water-baiUff,  his  i  ssistant  and  assistants, 
such  assistants  having  been  named  and  appointed  to 
bo  assistant  and  assistants  by  warrant  under  the 
hand  and  seal  of  the  mayor  of  the  said  city  for  the 
time  being,  and  likewise  for  all  and  every  other 
person  or  persons,  who  shall  for  that  purpose  bo  spe- 
cially authorised  by  any  warrant  or  warrants  under  the 
hand  and  seal  of  the  said  mayor,  from  time  to  time, 
and  at  all  times,  to  enter  into  any  boat,  vessel,  or  craft, 
of  any  fisherman  or  dredgennan,  or  other  person  or 
persons  fishing  or  taking  fish,  or  endeavouring  to  take 
fish  upon  the  said  river  of  Thames,  or  upon  the  said 
waters  of  Medway,  within  the  jurisdiction  aforesaid, 
und  there  search  for,  take  and  seize  all  spawn,  fry, 
brood  of  fish,  &c  as  shall  then  be  ita  any  snch 
boat  or  boats,  vessel  or  crafl,  in  or  npon  the  said  river 
or  waters,  and  to  take  and  seize  on  the  shore  or  shores 
adjoining  to  the  said  river  or  waters  of  Medway, 
within  the  jnrisdiction  aforesaid,  all  such  spawn,  fxy, 
brood  of  fish,  &c,  as  shall  be  there  be  found. 

By  sect.  6  of  the  same  statute  it  is  enacted,  ^  that 
if  any  person  or  persons  shall  obstruct  or  hinder  the 
said  water-bailifr,  his  assistants,  or  any  of  the  said 
officers,  or  any  constable,  headborough,  or  other  peace 
officer,  in  the  execution  of  any  vf  the  powers  vested  in 
them  by  this  Act,  or  of  any  warrants  to  be  issued  by 
the  said  mayor,  recorder,  or  any  alderman  of  the  aanl 
city,  or  justice  respectively,  in  pursuance  of  this  Act, 
the  person  or  persons  so  offending  therein  shall  for 
every  such  offence  forfeit  the  sum  of  10^ 

Sect  11  authorises  the  levy  of  penalties  by  distress. 
"But  in  case  any  such-  offender  shall  think  himself 
aggrieved  by  such  conviction,  and  shall  within  five  days 
enter  into  a  recognisance  before  such  magistrate  or 
magistrates  before  whom  he  shall  be  so  convicted 
(which  said  recognisance  shall  be  returned  within  the 
space  of  fourteen  days  to  the  said  court  of  the  mayor 
and  aldermen),  conditioned  for  his  personal  appearance 
at  some  court  of  the  said  mayor  and  aldermen  of  the 
said  dty,  to  be  holden  within  six  weeks  after  tho 
acknowledging  such  recognisance,  or  at  the  next  court 
of  conservancy  to  be  held  for  the  county  in  whick 
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VKsb.  offence  shall  be  committed,  and  to  stand  to  and 
abide  such  order  as  shall  be  made  in  the  premises  by  such 
ooiut,  the  said  coart  of  mayor  and  aldermen,  or  oonrt  of 
ooiuienrancy,  is  hereby  empowered  and  directed,  upon  a 
petition  of  appeal  presented  to  them  by  the  party  or  par- 
ties 80  convicted  oomplaming  of  such  conviction,  finally 
to  bear  and  determine  the  matter  of  such  appeal,  and 
the  said  conrts  respectively  are  hereby  empowered  to 
order  any  penalties  to  be  midgated,  or  to  set  aside 
such  conviction,  or  to  confirm  the  same,  and  award 
•Qcb  coats  to  be  paid  by  the  appellant  as  to  them 
shall  seem  meet;  and  the  said  conrt  of  mayor  and 
aldermen,  or  court  of  conservancy,  may,  on  forfeiture 
of  •'^any  such  recognisance,  estreat  the  same.** 

The  Thames  Conservancy  Act  1857  (20  &  21  Vict 
C  147,  local)  by  sect  50,  vests  "  all  the  estate,  right, 
tiUe  and  interest  of  the  mayor  and  commonalty  of  the  city 
of  London,  and  all  the  estate,  right,  title  and  interest  of 
her  Majes^  in  the  bed  and  soil  and  shores  of  theThames, 
in  the  conservators  appointed  under  that  Act ;  and  by 
sect.  52  enacts  that  from  and  after  the  commencement 
of  this  Act  all  the  powers  and  authorities,  rights  and 
privileges,  at  any  time  heretofore  given  or  granted  to, 
or  which  are  now  vested  in,  or  which  have  been  or  may 
be  exercised  by  the  mayor  and  oomnxonalty  and  citizens, 
or  by  the  mayor  and  aldermen  of  the  city  of  London, 
or  1^  the  common  council,  or  by  the  mayor  for  the 
toe  being  of  the  said  city,  by  prescription,  usage, 
charter,  or  Act  of  Parliament,  or  otherwise,  with  regud 
or  relation  to  the  conservancy  and  the  preservation  or 
regulation  of  the  river  Thames,  and  of  the  several 
rivers,  streams  and  watercourses  within  the  flow  and 
reflow  of  the  tides  of  the  said  river  and  port  of  London, 
shall  be  and  the  same  are  hereby  vested  in  the  conser- 
Tators  by  this  Act  appointed,  to  be  by  them  exercised 
in  the  same  manner,  and  under  and  subject  to  the  same 
restrictions  as  the  same  are  now  respectively  legally 
exercised  by  her  Majesty,  or  by  the  mayor  and  com- 
monalty and  citizens,  or  by  the  said  mayor  and  alder- 
men, or  by  the  common  council,  or  by  the  said  mayor, 
atve  only  and  except  so  far  as  the  same  may  be  modified 
by  or  be  inconsistent  with  the  provisions  herein  con- 
tained.** 

Sect.  76  imposes  a  penalty  not  exceeding  5L  on  any 
person  who  sliall  resist  or  make  forcible  opposition 
against  any  person  employed  in  the  due  execution  of 
tUs  Act,  or  shall  assault  any  surveyor,  or  engineer,  or 
agent,  or  any  collector  of  toll,  in  the  execution  of  his 
office. 

Sect  149  provides  for  the  recovery  of  penalties  be- 
fore any  justice. 

Sect  161  gives  an  appeal  to  the  court  of  quarter 
sessions. 

At  the  hearing  of  the  said  information  the  charge 
was  supported  by  the  Conservators  of  the  Biver 
Thames,  who  appeared  by  counsel  and  attorney. 

On  behalf  of  the  appellant  it  was  proved  to  our 
iBatisfaction  that  on  the  11th  Jan.  last  the  appellant 
went  on  board  the  respondent's  boatsy  then  lying  at 
Leigh  aforesaid,  within  the  limits  of  the  jurisdiction  of 
the  Conservators  of  the  River  Thames,  to  examine  the 
ahrimps  caught  by  the  respondent ;  that  he  stated  the 
object  of  his  visit,  and  produced  his  appointment ; 
that  he  saw  in  the  respondent's  boat  a  quantity  of 
small  shrimps  which  he  considered  **  brood ;"  that  he 
'endeavoured  to  seize  them,  and  that  thereupon  the 
respondent  assaulted  him  and  prevent^  the  seizure. 

The  appointment  of  the  appellant  under  the  seal  of 
the  Conservators  of  the  River  Thames  was  read  as 
IbllowB : — 

'*  Know  all  men  by  these  presents  that  we  the  Con- 
servators of  die  River  Thames  have  named  and  ap- 
pointed, and  by  these  presents  do  name  and  appoint, 
T.Tumidge,  of  I^gh,  in  the  county  of  Essex,  to  be 
sssistant  river-keeper  during  our  pleasure;  and  we  do 
bereby  authorise  Uie  said  T.  Tnmidge  to  enter  any 


boat,  vessel,  or  craft  of  any  fisherman,  dredgerman,  or 
other  person  or  persons  fi^hing  or  taking  fish,  or  endea- 
vouring to  take  fish  upon  the  said  river  Thames, 
within  our  jurisdiction,  and  there  to  search  for,  take  and 
seize  all  spawn,  fry,  brood  of  fish,  spat  of  oysters  and 
unsizeable,  unwholesome,  unseasonable  fish,  and  also 
all  unlawful  nets,  engines,  and  instruments  for  taking  or 
destroying  fish  as  shall  then  be  in  any  such  boat  or 
boats,  vessel,  or  cratt  in  or  upon  the  said  river,  and  to 
take  and  seize  on  the  shore  or  shores  adjoining  to  the 
said  river,  within  the  jurisdiction  aforesaid,  all  such 
spawn,  fry,  brood  of  fish,  spat  of  oysters,  or  unsizeable, 
unwholesome,  or  unseasonable  fish,  and  also  all  unlawful 
nets,  engines,  or  instruments  for  taking  or  destroying 
fish  as  shall  there  be  found,  and  after  taking  or 
seizing  such  unlawful  nets,  engines,  or  instruments,  or 
any  spawn,  fry,  brood  of  fish,  spat  of  oysters,  or  un- 
siseable,  unwholesome,  or  unseasonable  fish,  you  the 
said  T.  Tumidge  are  to  bring,  or  cause  the  same  to  be 
brought,  before  the  ^layor  of  the  city  of  London  for  the 
time  being,  or  the  recorder  of  the  said  city,  or  one  of 
the  said  aldermen  of  the  said  city  ^if  seized  within  the 
limits  of  the  B«iid  city  of  London  and  the  liberties 
thereof),  eitiier  upon  the  said  river  or  on  shore,  or 
before  the  mayor  of  the  said  city,  or  the  recorder  of 
the  said  city,  or  one  of  thealdennen  of  the  sud  dty,  or 
one  of  her  Majesty's  justices  of  the  peace  of  the  county 
in  which  sucli  seizure  shall  be  made  (if  made  upon  the 
said  river  out  of  the  limits  of  the  said  city  or  liberties 
thereof,  but  within  our  jurisdiction  as  aforesaid),  or 
before  one  of  her  M^esty's  justices  of  the  peace  of  the 
county  in  which  the  same  shall  be  seized  on  shore,  in 
order  that  all  such  unlawful  nets,  engines,  or  instru- 
ments, as  also  all  such  spawn,  fry,  or  unsizeable,  un- 
wholesome, or  unseasonable  fish  as  shall  be  seized  as 
aforesaid,  may  be  forthwith  burnt  or  destroyed,  and  the 
party  from  whom  the  same  shall  be  tiken  punished 
according  to  law,  and  you  are  to  receive  no  money, 
gratuity,  or  reward  whatsoever  from  any  person  to  pre- 
vent, delay,  or  hinder  any  prosecution,  or  compoimd  or 
wilfully  conceal  any  offence  which  shall  be  committed 
contrary  to  an  Act  of  Parliament  made  and  passc;^  in 
the  30th  Geo.  2,  entitled  *  An  Act  for  the  more  effec- 
tual preservation  of  the  spawn  and  fry  of  fish,  and  for 
the  better  regulating  the  fishery  thereof,'  which  shall 
come  to  your  knowledge,  under  pain  to  forfeit  and  lose 
5L  for  each  time  you  shall  be  convicted  of  every  such 
offence,  and  from  time  to  time  to  apprise  us  thereof. 
Given  under  our  seal  this  7th  Dec.  1859. 

**  £.  BuBSTALL,  Secretary." 

It  was'  contended  by  the  counsel  for  the  appel- 
lant that  by  force  of  sects.  50  and  52  of  the 
Thames  Conservancy  Act  1857,  the  bed  and  soil  of 
the  river  Thames,  with  the  fisheries  and  all  the  powers 
relating  thereto,  given  to  the  Mayor  of  London,  and  the 
protection  extended  to  his  officers  by  30  Geo.  2,  c.  21, 
s.  5  and  6,  were  transferred  and  extended  to  the  Con- 
servators of  the  River  Thames  and  their  officers. 

We  doubted  the  correctness  of  this  view,  anddismissed 
the  information,  first,  because  it  appeared  to  us  that, 
assuming  the  powers  of  30  Geo.  2,  c.  21,  s.  5,  to  be 
transferred  to  the  conservators,  it  must  also  be  held 
that  the  jurisdiction  on  appeal  under  sect  1 1  is  like- 
wise vested  in  them,  and  the  respondent,  if  convicted, 
would  be  without  appeal,  except  to  his  prosecutors.  If, 
to  avoid  this,  we  held  that  the  30  Geo.  2,  c  21,  s.  IV 
(the  appeal  clause),  was  modified  by  sect.  161  of  the 
Thames  Conservancy  Act  1857,  then  we  consider  we 
must  also  hold  that  the  30  Geo.  2,  c  21,  s.  6  (the  penal 
clause),  is  modified  by  sect.  76  of  the  Thames  Con- 
servancy Act  1857,  and  the  defendant  would  be  liable 
to  be  sued  only  for  the  reduced  penalty  imposed  by  the 
latter  section. 

Secondly,  because,  although  the  bed  and  soil  of  the 
river  Thames,  which  were  in  the  Crown,  are  trans- 
ferred to  the  conservators  by  the  50th  section  of  the 
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Thmnes  Conseirancy  Act,  we  doubted  whether  the 
fifihexy,  which  wu  common  to  all  (1  Mod.  105),  was 
thereby  truiBfeiTed,  and  we  also  doubted  whether  the 
powers  of  the  30  Geo.  2,  c  21  (an  Act  having  ezclnsive 
reference  to  the  fishery),  were  powers  with  regard  or 
nUtion  to  the  conservancy,  preservation  and  regulation 
of  the  river  Thames,  and  as  snch  vested  in  the  conser- 
vators by  the  62nd  section  of  the  Thames  Conservancy 
Act  1857,  all  the  provisions  of  which  appeared  to 
us  to  have  special  reference  to  the  navigation  of  the 
river  and  the  regulation  of  the  port  of  London. 

The  questions  of  law  arising  on  the  above  case  for 
the  opinion  of  the  Court  of  Q.  B.  are,  first,  Are  the 
Conservators  of  the  River  Thames  authorised  to  appoint 
officers  to  exercise  the  powers  given  to  the  water  bailiflii 
of  the  dty  of  London  by  the  30  Geo.  2,  c.  21,  s.  5  ? 
Seooudly,  Are  snch  officers  entitled  to  the  protection 
given  by  the  6th  section  of  the  same  statute?  Thirdly, 
Is  the  jurisdiction  on  appeal  given  to  the  mayor  and 
aldermen  by  the  11th  section  of  the  same  Act  now 
rested  in  the  Conservators  of  the  River  Thames? 
Fourthly,  Is  the  76th  section  of  the  Tliames  Conser- 
vancy Act  applicable  to  the  offence  charf^ed  agunst  the 
respondent,  and  is  the  penalty  thereby  impoMd  cumu- 
lative or  substituted  ? 

The  SoUeUor-Gemeral  {PuUlng  and  Ifetcal/e  with 
him)  for  the  appellant. — All  the  powers  fonncrly 
exerdsed  by  the  corporation  of  London  in  reference 
to  the  conservation  of  the  river  Thames  are  now 
vested  in  the  conservators  appointed  under  the 
statute  the  20  &  21  Vict,  c  czlvii.  The  word 
'*  conservancy"  unplies  the  care  of  the  fisheries,  and  in 
support  of  this  argument  the  old  statutes,  17  Rich.  2, 
c.  9,  and  4  Hon.  7,  c  15,  were  referred  to;  and 
SO  Geo.  2,  c.  21 ;  and  4  Inst.  250.  No  express 
mention  is  made  in  the  recent  Act  of  fisheries,  and 
therefore  the  statute  30  Geo.  2,  c  21,  is  still  in  force 
as  to  them,  except  so  far  as  it  is  modified  by  the  recent 
Act. 

No  one  appeared  to  argue  the  case  on  the  part  of  the 
respondent.  Cur.  <wlv.  vuU. 

y<m.31. — Bi^CKBURN,  J. — In  this  case  a  question  of 
oon^derablo  difficulty  arises  on  the  construction  of  the 
Thames  Conservancy  Act,  20  &  21  Vict.  c.  cxlvii.,  which 
by  sect.  52  transferred  to  a  newly  created  corporation, 
called  the  Conservators  of  the  Uivcr  Tliames,  amongst 
other  things,  *•'•  AH  the  powers  and  authorities,  rig'its 
and  privil^es  which  miglit  be  exercised  by  the  Queen, 
in  right  of  her  crown,  or  by  the  mayor  and  commonalty 
and  citizens  of  J»ndon,  by  prescription,  usage,  diarter,  or 
Act  of  Parliament,  or  otherwise,  with  regard  or  relation 
to  the  conservancy  and  the  preservafion  and  the  regula- 
tion of  the  river  Thames,"  to  be  by  them  exercised  in 
the  same  manner,  and  under  and  subject  to  the  same 
restrictions  as  the  same  are  now  respectively  l^ally  exer- 
cised by  her  Majesty,  or  by  the  mayor,  &c.,  save  only 
and  except  so  far  as  the  same  may  be  modified  by  or 
be  inconsistent  with  the  provisions  contained  in  the  Act. 
Amongst  the  powers  of  Uie  City  of  London  was  that  of 
holding  a  court  for  the  conservation  of  the  water  and 
river  of  the  Thames;  and  it  is  said  in  the  4th 
Institute,  that  the  mayor  of  London  for  the  time  being 
hath  the  conservation  and  rule  of  the  water  and  river 
of  the  Thames,  &c.,  and  authority  touching  per- 
misdon  for  using  unlawful  nets  and  other  unlawful 
engines  in  fishing,  and  to  all  correction  and  punish- 
ment there  concerning  unlawful  nets  and  engines 
there :  (4  Inst.  270.)  By  stat  30  Geo.  2,  c.  21,  s.  5, 
for  the  better  protection  of  the  fishery,  it  is  enacted 
that  it  shall  be  lawful  *'  for  the  deputy  of  the  said 
mayor  for  the  time  being,  as  conservator  as  aforesaid, 
commonly  called  the  water-bailiff^*  and  his  assistants 
appointed  by  warrant  under  the  hand  and  seal  of  the 
mayor,  to  enter  fishing-boats  and  seize  brood  of  fish 
found  there.  Since  the  passing  of  the  Thames  Con- 
servancy Act,  the  appellant  has  been  appointed  assist- 


ant river  keeper  by  warrant  under  the  seal  of   tbe 
Conservator  of  the  Thames,  and  (as  far  as  it  can  em- 

rer  him),  authorised  to  exerdse  the  power  conferred 
^  the  30  Geo.  2,  c.  21,  s.  5,  on  the  assistants  of  tka 
deputy  of  the  Lord  Mayor  as  conservator.  The  first 
question  asked  us  is,  whether  the  new  corporation  wen 
authorised  to  make  such  an  appointment  ?  There  it 
certainly  nothing  in  the  provinons  of  the  Thames  Con- 
servancy Act  to  show  that  the  Legislature  had  their 
attention  called  to  the  fisheries  ;  but  there  b  nothing 
to  be  found  restricting  the  very  general  language  naed 
in  the  52nd  section,  and  it  seems  to  us  that  the  powea 
given  to  the  Mayor  of  London  to  appoint  persons  asaiii- 
aats  in  exerciniig  the  powers  given  to  the  water-baiHff 
as  deputy  of  the  mayor  as  coiufervator,  are  poweis 
relating  to  the  conservancy  of  the  Thames,  and  are 
consequently  transferred  to  the  Conservator  of  the 
Tliames.  The  next  question  is  one  of  mach  man 
difficulty.  The  6th  section  of  30  Geo.  2,  c.  21,  ink- 
poses  a  penalty  of  10^  on  any  person  obstructing  th* 
said  water-bailiff  or  his  assistants  in  the  execution  of 
that  Act ;  and  by  sect.  11  there  is  an  appeal  given  to 
the  Court  of  Conservancy.  Tlie  respondent  in  tlie 
present  case  had  forcibly  reasted  the  appellant  in  the 
execution  of  his  duty  as  an  assistaut-ktx'per  appointed 
by  the  Conservator  of  the  Thames,  but  exerdsicg  the 
powers  originally  conferred  by  the  30  Geo.  2  on  the 
water-bailiff  and  his  assistants,  appointed  by  the  mayor. 
He  was  summoned  before  the  justices,  who  refused  to 
impose  on  him  the  penalty  of  10/.  under  sect.  6  of  the 
30  Geo.  2,  c.  21 ;  and  we  think  the  justiocsi  were  right. 
The  officer  appointed  by  the  Conservator  of  the  Thames 
has,  as  we  tliink,  all  the  lowers  and  authorities,  righta 
and  privile;;es  of  the  former  officer  appointed  by  the 
mayor,  as  conservator ;  and  any  one  obstructing  him 
must  take  the  consequences  which  at  common  law  would 
follow  from  obstructing  a  person  having  lawful  autho- 
rity. But  it  seems  to  us  that  the  penalties  under  tho 
common  law,  whidi  were  impowd  on  those  who 
obstructed  the  former  officers,  cannot  lie  extended  by 
mere  implication  to  those  obstructing  tho  new  officers. 
In  fact,  it  seems  very  plain  that  the  question  as 
to  what  was  done  with  regard  to  the  fisheries  was  not 
present  to  the  minds  of  those  who  framed  tiie  Act, 
who  very  naturally  thought  only  of  the  navigation  and 
conservancy  of  the  Thames,  and  there  are  no  words  in 
the  Thames  Conservancy  Act  that  have  the  sligfateat 
tendency  to  express  such  an  intention.  If  the  Legis- 
lature had  meant  the  penal  clause  to  extend  to  the 
new  officers  they  would  certainly  have  made  Mine  pro- 
vision as  to  the  appeal  whidi  is  now  made  inoperative. 
It  requires  something  to  show  that  the  I^gislatnre 
intended  so  to  extend  them.  But  we  think  that  the 
officer  employed  in  exercising  the  powers  originally 
conferred  by  the  30  Geo.  2,  but  which  he  puts  in 
execution  only  by  virtue  of  the  Thames  Conservancy 
Act,  in  a  person  employed  in  the  due  execution  of  that 
latter  Act  within  the  meaning  of  sect  76  of  that  Act, 
and  consequently  that  the  justices  had  jurisdiction  in 
such  a  case  to  impose  the  penalty  of  bL  under  that 
Act,  subject  to  the  appeid  given  to  the  court  of 
quarter  sessions.  What  we  have  above  written  disposes 
of  all  the  questions  put  to  us.  and  with  that  expression 
of  our  opinion  the  case  should  go  back  to  the  justices. 

J/omby, /<b6.  11. 

Reg.  r.  Bradley. 

Municipal  corparaUat^  —  Election  of   aldermen  — 

Voting  piqters^  Form  of. 
In  the  voting  papera  qfthe  eaunciUorsJbr  the  decUom 
of  aUkrmen  of  a  municipal  dfrporationj  it  it  a 
eufficieni  eompUance  uith  the  7  WVl  4^1  Viet, 
c.  78,  $,  14^  tf  the  Christian  name  of  the  candidate 
for  whom  the  coundBora  vote  be  written  with  a 
known  and  understood  contraction  tJiereqf,  The 
mere  initial  letter  of  the  christian  name  is  not 
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st^ficient.    If  the  plaee  of  abode  of  the  candidate  be 
omitfedj  the  vote  is  vituUed, 

Jfat  the  trUd  of  a  quo  warranto  information  agauut 
apereonfor  exercising  a  mumc^pal<^cej  issued  on  the 
ground  thai  he  had  not  a  majority  of  good  votes^  it 
is  intended  to  setup  more  than  one  of  the  d^eaied 
candidates  as  the  person  who  ougfU  to  have  been 
declared  elected^  the  whole  matter  should  be  open  ed 
bg  the  prosecutor  in  the  first  instance  to  the  jmrg, 

Infornuitioii  in  the  nature  of  a  9110  immtimIo,  calling 
npen  the  defendant  to  show  bj  what  authority  he 
ezncised  the  ofRce  of  an  alderman  of  the  borough  of 
Shflfiield.  The  iwue  raised  waa  that  the  defendant 
was  not'  duly  elected. 

Atihe  trial  at  the  last  spring  assises,  befbro  Martin, 
B.,  at  York,  it  appeared  that  on  the  9th  Nov.  1859 
the  town  council  of  the  borough  of  Sheffield  proceeded 
to  eleot  seren  aldermen  in  the  place  of  the  seren  who 
were  retiring  from  office ;  that  at  the  close  of  the  poll 
the  mayor  declared  six  persons  who  had  the  greatest 
number  of  votes  duly  elected,  and  the  validity  of  their 
election  wan  not  disputed.  The  next  two  candidates 
highest  on  the  poll  wero  the  defendant  and  a  person 
named  Carr,  who  had  each  nineteen  votes,  whereupon 
the  mayor  gave  the  casting  vote  to  the  defendant,  and 
declared  him  duly  elected.  The  affirmative  of  this 
iMue  lying  on  the  defendant,  his  counsel  made  out  a 
primA  fade  case  by  showing  that  he  was  declared  by 
the  mayor  at  the  election  to  have  been  duly  elected, 
whereupon  the  prosecutor's  counsel  proceeded  to  impeach 
the  election,  and  be  produced  the  voting  papers  on 
bshalt  of  the  defendant,  and  took  exception  to  the 
mode  in  which  the  name  of  the  defendant  William 
Brsdley  and  his  address  were  described  in  the  voting 
pikers  of  the  six  following  persons  :— 

Voters, 

Brittan No  place  of  abode 

Elliott No  pbce  of  abode 

Eyre W.  Bradley 

Staniforth Wm.  Bradley 

Unwyi  Wm.  Bradley 

Jones.... Willm.  Bradley 

The  counsel  for  the  defendant  then  proceeded  to  ob- 
ject to  three  of  Carr  s  votes : 

,  Name  of  candidate  for 
Voters.  whom  he  voted. 

Beckett John  Curr 

Holland John  Cam 

Cammell     No  place  of  abode 

The  7  Will.   4  &  1  Vict,  c  78,  s.  14,  enacts  that 

the  election  of  aldermen  by  the  council  shall  be  in  the 

fallowing  manner ;  that  is  to  say,  every  member  of  the 

council  entitled  to  vote  in  that  election  mar  vote  for 

any  number  of  persons  not  exceeding  theVnmber  of 

aldermen  then  to  be  chosen,  by  personally  delivering  at 

BBidh  meeting  to  the  mayor  or  chairman  of  the  meeting, 

a  voting  paper  containing  the  Christian  name  and  stir- 

name  of  the  persons  for  whom  he  votes,  witli  their 

respective  jUaces  of  abode  and  description,  such  paper 

being  previously  signed  with  the  name  of  the  member 

of  council  voting ;  and  the  mayor  or  chairman  of  the 

meeting,  aa  soon  as  all  the  voting  papeni  have  been 

delivered  to  him,  shall  openly  produce  and  rend  the 

same,  and  immediately  afterwards  deliver  them  to  the 

town-derk  to  be  kept  among  the  records  of  the  borough, 

and  in  case  of  equality  of  votes  among  those  entitled  to 

vote,  the  mayor  or  chairman  shall  have  a  casting  vote, 

whether  or  not  he  may  be  entitled  to   vote   in  the 

first  instance. 

The  learned  judge  overruled  the  objections,  and  the 
verdict  was  entered  for  the  defendant,  with  leave  re- 
served to  the  prosecutor  to  move. 

A  rule  nisi  having  been  obtained  for  a  new  trial, 
on  the  ground  of  muidirection  on  the  above  ruling. 


Manisty  showed  cause. — No  doubt  it  has  been  held 
in  this  court  tliat  the  7  Will.  4  &  1  Vict  c  78,  s.  14, 
is  obligatory,  and  until  overruled  that  deciuon  must 
be  held  binding,  and  it  must  be  considered  law  that 
the  voting  papers  must  contain  the  Christian  name  and 
surname  of  the  party  for  whom  the  voter  votes,  and 
his  place  of  abode  and  description.  It  is  admitted, 
therefore,  that  two  of  the  defendant's  votes,  Brittan*8 
and  Elliott's,  are  bad,  as  they  omit  the  place  of  abode. 
The  next  vote  is  Eyre's,  and  the  objection  is,  that  then 
b  no  Christian  name.  The  letter  is  "  W.,"  with  a  mark 
over  it,  which  the  defendant  contends  stands  for  "  m.** 
R.  V.  Bartlepool,  21  L.  J.  71,  Q.B.,  is  an  authority  to 
show  that  the  initial  letter  of  a  Christian  name  is  suf- 
ficient. 

WioHTMAN,  J. — This  case  is  distinguishable  from 
Beg,  V.  Deighton,  5  Q.  B.  896.  There  no  pkce  of 
abode  was  given ;  but  hero  you  do  not  altogether  omit 
the  Christian  name,  but  you  contract  it.  Hero  it  is 
like  "  Wr." 

Manisty, — It  could  not  mislead ;  it  b  only  a  badly- 
written  "  Wm." 

HiLi.,  J. — The  question  is,  does  this  contain  the 
Christian  name? 

Manisty. — It  does.  It  must  be  taken  that  the  jury 
thonght  it  was  Wm.  If  it  was  a  case  of  bad  writing, 
it  was  for  the  jury.  If  it  was  unintelligible  to  ordi- 
nary persons,  it  would  have  been  bad. 

Hill,  J. — But  would  a  stranger  read  it  W*iHiam  ? 
Manisty. — I  think  so,  from  its  mode  of  junction 
with  the  letter  B. 

WiraiTMAN,  J. — It  looks  more  like  Walter.  The 
difficulty  is  that  it  looks  like  Wr. 

Manisty, — Then  the  court  hold  that  it  is  worse  than 
though  it  was  only  W.  ? 

WiGiiTMAN,  J.— Yes,  that  is  so. 
Mamsty, — ^Tken  we  have  three  bad  votes ;  but  we 
say  that   Staniforth 's,   Jones'  and  Unwin's  are  good, 
being  Wm.  and  Willm. 

WiGHTMAir,  J. — ^Yes;  those  would  seem  to  be 
good. 

Manisty, — Then  there  are  three  bad  votes  on  the 
other  side.  The  voting  papers  for  Carr  were  handed  to 
the  jury,  and  they  said  one  was  "  Curr,"  and  that 
the  other  was  written  "  Cam,"  and  the  third  had  no 
place  of  abode.  If  the  other  side  destrojred  three 
of  Bradley's  votes,  I  have  destroyed  three  of 
Carr's.  There  is  a  second  objection.  They  say 
they  ought  to  have  been  allowed,  when  their  votes 
were  reduced,  to  have  been  at  liberty  to  have  shown 
that  Bradley  was  below  Holland.  When  I  had  im- 
peached the  votes  of  the  other  side,  I  said  it  ought 
then  to  end,  and  so  the  judge  thought. 

Cromfton,  J. — They  impeached  a  number  of  votes, 
and  there  they  ended.     That  would  seem  to  be  final. 

Overbid. — I  siud,  after  they  had  impeached  my  votes, 
that  Holland,  who  had  seventeen  votes,  was  in  a 
majority  over  Bradley. 

Crompton,  J. — Then  you  opened  a  new  case.  Yoa 
didn't  offer  fresh  evidence  to  impeach  Bradley. 

Overend. — We  said  there  was  another  who  had  more 
good  votes  than  Bradley — namely  Holland. 

Manisty. — ^That  was  never  opened.  But  the  judge 
said,  as  you  did  not  go  into  that  in  the  first  instance, 
you  must  not  go  into  it  now.  Besides,  two  of  Holland's 
votes  have  no  place  of  abode. 

Cromptok,  J.'  -It  was  not  a  surprise,  it  was  a  dis- 
tinct defence,  which  should  have  been  opened.  Yoa 
should  have  said,  **  Carr  is  above  Bradley,  and  if  not, 
Holland  is  above  him."  This  additional  case  does  not 
arise  out  of  the  case  on  tlic  other  side. 

Overend. — Holland  and  Atkinson  had  each  seven- 
teen. We  said  Bradley  was  badly  elected.  He  was 
badly  elected  with  reference  to  Holland. 

Hill,  J. — When  you  impeached  Bradley  you  ought 
,  to  have  shown  the  votes  of  both  Carr  and  Holland* 
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Yoa  ooold  not  be  entitled,  afler  not  saooeeding  with 
Carr,  to  say,  *^  I  will  now  go  and  set  np  Holland.** 

Overend, — I  relied  npon  defeating  Bradley  with 
Carr.  I  opened  that  Bradley  was  badly  electa 
as  regarded  seTeral  others.  It  was  a  case  of  oonveni- 
ence,  like  a  scrutiny  in  the  Hooae  of  Commons. 

Gromptos,  J. — Bat  it  was  not  snch  a  scmtiny.  If 
that  coarse  had  been  agreed  to,  it  might  have  been  so. 

Overend, — ^Then  I  mast  have  gone  into  each  case  of 
seventeen  votes. 

Cbokpton,  J.  —  Yoa  need  merely  have  shown 
that  they  were  seventeen  on  the  polL  That  woald 
have  pat  the  other  side  to  have  shown  that  the  votes 
were  bad. 

Maniety, — Just  so.  They  had  all  the  voting  papers 
there,  and  only  selected  six  or  seven. 

Gbosctton,  J. — ^Thls  arises  upon  your  own  caso. 

Overend, — Not  till  Carr's  votes  were  disposed  of,  for 
he  had  nineteen  votes  and  the  others  only  seventeen. 
I  need  not  have  troubled  myself  aboat  others. 

Cbompton,  J. — By  striking  off  three  votes  you  set 
up  all  who  had  seventeen  ;  but  tliat  arises  from  your 
own  evidence. 

OvereiM/.— However,  it  is  now  contended  Bradley  had 
riz  bad  votes.  The  question  is,  what  is  a  signature 
of  the  Christian  name  ?  The  condition  of  voting  is 
that  he  must  give  a  voting  paper  with  the  Cbristiau 
and  surnames.  (He  referred  to  the  judgment  in  I^g, 
y,  Avery,  21  L.  J.  428,  Q.  B.)  There  are  cases,  how- 
ever, in  which  initials  will  do :  but  where  the  Legis- 
lature says  he  must  write  the  Christian  name,  it  is 
trifling  with  words  to  say  that  initials  will  be 
sufficient.  Wm.  may  mean  Wyndham,  Wilbraham 
and  others. 

Hill,  J. — Have  you  ever  known  Wilbraham  written 
Wm.  ? 

Overend. — I  cannot  say  I  have. 

Hill,  J. — Does  the  Ciiristian  name  rec]nire  any- 
thing more  than  to  be  written  so  as  to  bo  commonly 
known? 

Overend. — Wm.  means  any  name  whicli  begins  with 
a  W.  and  ends  with  an  m.  He  referred  to  15  M.  & 
W.  283,  and  Nash  v.  Calckr,  5  C.  B.  178,  to  show 
that  W.  cannot  be  a  name  of  baptism.  The  reason  for 
strictness  is  that  an  alderman  is  in  for  six  years. 

CitoMrroN,  J. — The  less  you  say  about  the  reason 
of  the  thing  the  better.  The  reason  seems  to  be  the 
other  way  when  all  the  voters  are  present,  and  here  the 
mayor  read  out  the  names. 

Overend  referred  to  Allen  v.  GreensiUj  4  C.  B.  100. 
It  was  not  intended  that  an  abbreviation  of  the  Chris- 
tian name  sliould  suffice,  but  that  there  should  be  the 
Christian  name  itself.  It  is  not  he  shall  "  sign  his 
name,*'  in  which  case  it  would  be  sufficient  But  here 
the  Christian  name  is  not  given,  therefore  all  the  six 
votes  are  bad.  Wm.  b  as  bad  as  W. :  (3  Bing.  296  ; 
1  Dow.  &  Ry.  150.) 

Cromptox,  J. — There  is  a  well-known  contraction 
of  William.  Suppose  a  cockney  was  to  write  it 
"  Villiam,*'  would  that  vitiate  the  vote? 

WiGHTMAN,  J. — I  am  opinion  that,  as  to  three  of 
the  votes  for  Bradley,  which  have  been  objected  to  by 
the  prosecutor,  the  objection  cannot  be  sustained,  viz., 
as  to  the  three  votes  in  which  the  Christian  name  is 
written  with  a  contraction,  and  not  merely  with  the 
initial  letter.  Now,  if  these  contractions  are  well  known 
and  understood  as  contractions  of  the  Christian  name 
"  William,"  it  is  quite  consistent  with  the  intention  of 
the  Legislature,  if  we  hold  that  they  are  sufficient  for 
the  purposes  of  the  Act,  and  that  it  is  not  necesarry  to 
write  the  Christian  name  in  the  voting  papers  at  full 
length.  It  certainly  appciirs  to  me  that  '*  Wm.'*  and 
"  Willm.**  are  sufficient  to  indicate  the  Christian  name 
"William,**  and  that  the  three  votes  to  which  this 
objection  applies  are  good.  But  the  mere  initial 
"  W.**  may  so  far  tend  to  mislead  for  another  name 


that  I  think  the  vote  to  which  this  applies  is  bad  ; 
and  the  votes  in  which  no  place  of  abode  was  menti<Ried 
are  bad  also,  so  that  there  are  three  of  Bradley's  votes 
bad.  But  then  there  are  three  of  Carr's  votes  bad  also; 
which  leaves  the  parties  in  an  equal  position  and  End- 
ley  has  the  casting  vote.  Then  as  to  the  setting  ap  of 
Holland's  claim,  who  is  alleged  to  have  a  majority  of 
one  over  Bradley.  On  looking  at  two  of  Holland's 
voting  papers  I  find  that  they  are  open  to  the  same  objec- 
tion, of  having  no  place  of  abode  mentioned,  and  tliis 
would  reduce  Holland's  votes  to  fifteen.  It  wonid  bs 
idle  therefore  to  grant  a  new  trial  as  to  this  case,  as  no 
good  could  result  from  it.  Then  Mr.  Overeod  com** 
tends  Uiat  he  has  a  right  to  insist  on  the  claims  of  other 
candidates,  who  were  higher  than  Mr.  Bradley,  but  it 
does  not  appear  that  there  was  any  definite  propoflsl 
made  by  him  to  go  into  the  other  cases  at  the  triaL  It 
seems  to  me,  therefore,  that  as  far  as  Holland's  case  is 
concerned,  which  was  the  only  case  pressed  ontiis 
judge's  attention  at  the  trial,  it  would  be  useless  to  go 
to  a  trial,  becaase  he  has  equally  objectionable  votes, 
which  would  reduce  his  good  votes  below  both  Caries 
and  Bradley's.  The  rule  must  therefore  be  dis- 
charged. 

Cbompton,  J. — I  am  of  the  same  opinion.  Ths 
statute  requires  that  the  voting  papers  should  ctrntatn 
the  Christian  and  surnames  of  the  party.  It  has  been 
held  that  this  is  to  bo  treated  as  imperative ;  and  that 
decision  is  not  to  be  impeached  in  this  court.  I  think 
that  means  that  there  shall  be  something  in  writing 
to  show  everybody  what  the  Christian  name  of  Uie 
party  is.  A  contraction  does  not  prevent  them  fiom 
knowing  that.  A  single  initial  letter  might  stand  for 
several  names,  but  **  Wm."  and  "  Willm."  are  oontrao* 
tions  which  are  known  ordinarily  to  mean  "  WilUam." 
A  misspelling  of  the  Christian  name  would  not  vitiate 
the  vote.  In  my  opinion  the  judge  at  the  trial  acted 
rightly  in  rejecting  the  evidence  as  to  the  daims  of  ths 
oUier  candidates.  The  prosecutor  if  he  had  intended, 
to  rely  on  them,  ought  to  have  put  in  all  the  poll  in 
the  first  instance.  It  was  really  an  attempt  to  set  up 
a  new  case  in  answer  to  that  made  by  the  other 
side. 

Hill,  J. — I  am  of  the  same  opinion.  I  think  that 
although  the  initial  letter  of  the  name  is  not  suffidenti 
yet  a  known  contraction  of  a  Christian  name  which 
could  not  be  mistaken,  is  tlie  Christian  name  within 
the  meaning  of  the  statute,  just  as  much  as  if  it  had 
been  written  at  full  length.  As  to  the  other  point,  I 
think  that  it  was  a  matter  for  the  discretion  of  the 
judge  at  the  trial.  The  prosecutor  ought  in  the  firrt 
instance  to  have  gone  into  the  whole  case,  and  if  be 
declined  to  do  that,  then  it  was  a  matter  for  the  dis- 
cretion of  the  judge  as  to  whether  or  not  he  wool! 
allow  HoUud's  case  to  be  set  np.  If  he  had  exercised 
an  unwise  discretion  we  might  have  corrected  it  and 
granted  a  new  trial,  if  the  ends  of  justice  required  it; 
but  in  this  case  that  is  not  so,  for  the  voting  papen 
show  that  a  new  trial  is  not  reqoired. 

JiuU  diacharged. 

Feb.  Band  12. 
Rbg.  r.  PSRRT. 

yew  Parish  Acts — Appointment  of  churehwardens-^ 
1  4'  2  WOL  4,  c.38,ir.  16~6  4  7  Will  4,  c  85»s. 
38-  6^7  Vict.  c.  37,  ft.  15,  17—19  ^  20  FibC 
c.  104,  ss.  11,  14. 

A  new  district  cUwxh  was  bmit  and  endowed,  and  kai 
a  district  assigned  to  A,  and  a  ftmd  provided  Jbr 
r^airsy  under  1^2  WUL  4,  c.  38;  ts  1840  Cts 
bishop,  vndet  the  provisions  of  the  6  ^7  W.  A,e. 
85,  granted  his  licence  and  authority  for  the  pablkO' 
tion  of  banns  and  solemnisation  of  marriages  thet9y 
aaidfjT  taking  the  vsual  fees,  to  which  the  feesjk' 
christenings,  baptisms  and  burials  were  afterwardt 
added.     This  licence  is  revocable  by  the  32]id  sectios 
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Q.  B.] 


Rbo.  v.  Perby. 


[Q.  B. 


'Of  the  Act,     The  IBthtedionof  1^2  WULA.c.SS, 
promdeMjbr  the  appmntment  oftxao  dmrektoardenM, 
one  to  be  ehoten  bp  the  mcumbent^  the  other  hy  the 
pew-^renUn,  The  19  ^  20  Viet,  e.  \%4,s.  14,  providet 
thai  when  hanuu  ofnuUrmoHgfj  marriagtt^  ^,  ore 
•  oMthorieed  to  be  publiehed  and  performed  m  any 
<ihuird^  or  chapel  to  wAtcA  a  dktrict  shaU  behng^ 
eueh  district  or  place  ehall  become  and  be  a  eqHtrate 
and  dietenct  parish' for-eodeeiaeticalpiurpoeee^  tuch 
4U  eowtempkaed  by  tlteXUh  section  of  ^  ^  1    Vict, 
c.  37,  emd  all  the  provisions  of  that  Act  rekuiee  to 
new  parishes  shall  apply ;  and  the  nth  section  of  the 
•iast-^mentianed  Act  provides  that  one  churchwarden 
shall  be  elected  by  the  tncumbent  and  the  other  by 
the  inhabitants : 
Meld,  that  the  atUhority  eorUen^datedby  the  I4ih  section 
of  the  19  <f  20  Vict,  c  104  was  not  a  revocable 
Uoence  by  the  Inshop,  but  an  irrevocable  authority 
wsder  an  order  qfthe  commissioners  under  the  lli/i 
section  of  the  Act,  and  that  the  church  in  question 
was  therrfore  not  one  in  toAicik  banns  ofmatrhnonyy 
marriages,  ^c,  were  authorised  to  be  jnibUshed  and 
performed  within  the  lAth  section  of  19  ^20  Vict, 
c,  104,  and  therefore  the  appouUment  of  church- 
wardens remained  in  the  incumbent  and  pew^renters. 
This  was  a  mandamus  dirtcted  to  Frederick  Perrj, 
ckrk,  minister  and  incambent  of  the  church  or  parish 
cfGhristchorch,  Rotherhith6,in  the  oounty  of  Surrey. 
It  recited  that  the  parish  of  St  Mary,   Kotherhithe, 
isan  ancient  parish,  and  the  diorch  thereof  a  rectory 
inthin  the  diocese  and  subject  to  the  jmisdiction  of  the 
Kshop  of  WincheBter;  that  in  the  year  1839  the^pu- 
lation  of  the  same  parish  then  amounting  to  more  than 
2000  persons,  and  the  existing  churches  and  chapels 
irithin  the  same  parish  not  affording  accommodation 
for  more  than  one^third  of  the  inhabitants  thereof  for 
the  attendance  upon  Divine  senrioe,  according  to  the 
ntes  of  the  United  Church  of  England  and  Irelsnd,  a 
certain  additional  church  called  and  known  by  the  name 
«f  Christchurch  (the  site  whereof  had  been  duly  con- 
T^ed  to  the  oommissioneni  for  building  new  churches), 
was  erected  within  the  said  parish,  under  and  by  virtue 
of  the  provisions  contained  in  the  statute  1  &2  Will.  4, 
entitled  "  An  Act  to  amend  and  render  more  effectual 
an  Act  passed  in  the  seventh  and  dghth  years  of  the 
xeign  of  his  kte  Majesty,  entitled  *  An  Act  to  amend 
the  Acts  fpr  building    and  promoting  the    building 
of  additional  churches    in    populous  parishes,"*  an^ 
which  said  additional  church  wss  afterwards,  that 
is  to  say,  on  or  about  the  26th  June  1839,  duly  conse- 
crated by  Charles  Richard  Lord  Bishop  of  Winchester 
for  the  performance  of  Divine  service  according  to  the 
zites  of  the  said  United  Church  of  England  and  Ire- 
land, the  same  having  been  theretofore  endowed  with  a 
sum  of  1000/.  secured  upon  money  in  the  funds,  in  ad- 
dition to  the  pew  rents  and  profits  intended  to  be  taken 
and  to  arise  from  the  same  church,  and  a  fund  having 
ako    been   provided    for  the  repairs    of   the    said 
church  to  the  amount  and  in  the  manner  required 
by  the  sud  statute,  and  oue-third  at  least  of  the 
sittings  in  the  said  church  having  been  also  set  apart 
and  appropriated  as  free  sittings  according  •  to  the  said 
statute,  that  affccrwnrds,  that  is  to  say,  on  the  7th  April 
1840,  the  said  Lord  Bishop  of  Winchester,  under  and 
by  virtoeof  the  said  statute,  by  a  certain  indenture  by  him 
duly  executed  under  his  hand  andseal,assigneda  separate 
and  distinct  district  to  the  said  church  called  Christchurch 
4ttd  caused  a  description  of  the  boundaries  of  the  said 
district  so  assigned  to  be  registered  in  'the  episcopal 
registry  of  his  diocese,  such  district  then  forming  part 
of  the  said  parish  of  St.  Mary,  Rotherhithe;  and  in  and 
by  the  said  indenture  the  said  bishop,  under  and   by 
virtue  of  the  statute  of  the  6  &  7  ^TiU.  4,  entitled, 
*'  An  Act  for  marriages  in  England,"  and  with  the  con- 
nut  of  the  patrons  and  the  rector  or  incumbent  of 
the^said  church  or  rectory  of  the  said  parish  of  St  Mary, 


Rotherhithe,  then  duly  testified  under  thdr  respective 
hands  and  seals,  granted  his  licence  and  authority  for 
the  publication  of  banns  of  matrimony  and  the 
solemnisation  of  marriages  in  the  said  church  called 
Christchurch  by  the  minister  or  incumbent  thereof  for 
the  time  being,  of  persons  residing  within  the  district 
so  assigned  to  the  same  church  as  aforesud,  and  he 
also  and  with  the  like  consent  ordered  and  directed 
that  all  such  accustomed  fees,  dues  and  other  emolu- 
ments as  would  have  been  otherwise  paid  or  payable 
for  or  in  respect  of  such  banns  and  marriages  to  the 
said  rector  or  incumbent  of  the  said  recUny  and  church 
of  St.  Mary,  Rotherhithe,  aforesaid,  should  thence- 
forth be  pud  and  payable  to  the  minister  or  incumbent 
of  the  said  church  called  Christchurch  ;  and  the 
buhop  also  then  caused  his  said  order  and  direction  as 
to  the  several  offices  to  be  performed  in  the  said  church 
called  Christchurch  as  aforesaid  to  be  registered  in  the 
said  episcopal  registry  of  the  saiddiooese ;  that  by  a  certain 
indenture  dated  the  tith  April  1840,  and  then  made 
by  and  between  the  Kev.  Edward  Blick,  derk,  then 
being  the  rector  or  incunbent  of  the  said  rectory  or 
church  of  St.  Mary,  Rotherhithe,  of  the  first  part,  the 
said  Lord  Bishop  of  Winchester  of  the  second  part ; 
the  Master,  Fellows  and  Scholars  of  Clare-hall  in  the 
University  of  Cambridge,  the  patrons  of  the  said  rectory 
or  church  of  St.  Maxy,  Rotherhithe,  of  the  third  part,  and 
the  Rev.  John  Saunders,  then  being  the  minister  and 
incumbent  of  the  said  church  called  Christchurch,  of  the 
fourth  part,  and  duly  executed  by  tlie  said  parties  respec- 
tively under  their  respective  hands  and  seals,  reciting 
amongstother  things  that  the  said  church  called  Christ- 
church had  been  so  erected,  and  that  a  district  had  beec 
so  assigned  to  it  as  aforesaid,  but  that  the  same  church 
was  not  intended  to  become,  under  or  by  virtue  of  the 
statute  passed  in  the  58th  year  of  tlie  reign  of  King 
Georse  3,  for  building  and  promoting  the  building  of 
addiUonal  churches  in  populous  parishes,  the  parish 
churcli  of  a  district  parish,  the  said  Edward  Blick, 
under  and  by  virtue  of  the  said  statute  so  made  in  the 
Parliament  holden  in  the  said  first  and  second  years  of 
the  reign  of  King  William  4,  as  aforesaid,  and  by  virtue 
of  any  other  statutes,  or  of  any  other  powers  by  which  it 
was  competent  for  him  so  to  do,  and,  with  the  consent 
of  the  said  bishop  and  of  the  said  master,  fellows  and 
scholars  of  Clare-hall  respectively,  granted  and  declared 
that  one  equal  fourth  part  of  all  such  Easter  offerings 
aod  oblations  as  should  from  time  to  time  become  dne  or 
.payable^  or,  but  for  the  same  indenture,  would  become 
due  or  payable  to  or  for  the  benefit  ef  the  rector  or 
incumbent  of  ihe  said  rectory  or  church  of  St  Mary, 
Rotherhithe,  and  also  that  all  fees,  dues  and  emolu- 
ments for  or  in  respect  of  the  churchings,  baptisms, 
marriages  and  burials  as  had  been  theretcxfore  due  to  or 
received  by  the  said  Edward  Blick  as  such  rector  or 
incumbent  as  aforesaid,  and  should  from  time  to  tune 
thereafter  become  due  or  payable  from  or  by  any  per- 
son or  persons  whomsoever  for  or  in  respect  of  any 
services,  ceremonies,  or  duties  performed  in  the  said 
church  called  Christchurch,  or  in  any  burial-ground 
belonging  thereunto,  should  be  for  ever  thereafter  an- 
nexed to  the  said  church  called  Christchurch,  and 
should  from  time  to  time  thereafter  be  receivable  and 
received  by  or  on  behalf  of  and  for  the  sole  and  exclu- 
sive use  and  benefit  of  the  minister  and  incumbent 
for  the  time  being  of  the  same  church ;  and  the 
said  fees,  dues,  offerings  and  emoluments  respec- 
tively were  by  the  said  bishop,  in  and  by  the 
said  indenture,  duly  assigned  to  the  said  minister 
and  incumbent  of  the  said  church  called  Christchurch, 
who,  under  and  by  virtue  of  the  said  indenture  and  the 
statute  aforesaid,  then  became  and  was  entitled  to  the 
same  for  his  own  sole  and  exclusive  use  and  benefit, 
without  any  reservation  thereout;  and  every  such 
minister  and  incumbent  hath  ever  since,  and  is  hereby 
so  entitled  to  the  same;  which  said  indenture  was 
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Kkq.  v.  Pkrby. 


[Q.  B. 


daly  registered  in  the  episcopal  registry  of  the  ssid 
bishop.  'Jfliat  by  means  of  the  several  premises  afore* 
said,  the  said  church  called  Christcharch,  before  and 
at  the  timeof  tlie  passing  of  the  Act  of  Parliament  made 
and  passed  in  the  nineteenth  and  twentieth  years  of  her 
present  Majesty,  c  101,  entitled  "  An  Act  to  extend  the 
provisions  of  an  Act  of  the  sixth  and  seventh  years  of 
her  Migesty,  for  mddng  better  proviuon  for  the  spiri- 
tnal  care  of  populous  parishes,  and  further  to  provide 
for  the  formation  and  endowment  of  separate  and  dis> 
tinct  parishes,"  had  become  and  was  within  the 
meaning  of  the  said  Act,  a  consecrated  churdi  to 
which  a  district  belonged,  and  wherein  banns  of 
matrimony  and  the  solemnisation  of  marriages, 
ohurchings  and  baptisms,  according  to  the  laws  and 
canons  in  force  in  this  realm,  were  authorised  to  be 
published  and  perfonned  (the  district  aforesaid  not 
being,  at  the  time  of  the  passing  of  the  same  Act^  a 
separate  and  distinct  parish  for  ecclesiastical  purposes), 
and  the  incumbent  of  which,  by  such  authority,  en- 
^  titled  for  his  own  benefit  to  the  entire  fees  arising  from 
the  performance  of  such  oiBces  without  any  reserva^ 
tion  thereout,  and  whereby  and  by  means  of  the  said 
last-mentioned  Act,  immediately  after  the  passing 
thereof,  the  said  district  became  and  was,  and  now  is, 
s  separate  and  distinct  parish  for  ecclesiastical  pnr> 
poses,  as  is  contemplated  in  the  15th  section  of  the 
statnte  made  in  the  sixth  and  seventh  years  of  the 
reign  of  her  present  Majesty,  entitled,  "  An  Act  to 
make  better  provision  for  the  spiritual  care  of 
populous  pari^es;'*  and  the  said  church  called 
Christchurcb,  being  the  church  of  the  said  dis- 
trict, then  became  and  was,  and  now  is,  the 
chuich  of  such  parish ;  that  all  and  singular  the  pro- 
visions of  the  said  last-mentioned  statnte  (as  then 
amended)  relative  to  new  parishes  on  their  becoming 
such,  and  to  the  matters  and  things  consequent  thereon, 
became  and  were,  and  now  are,  under  and  by  virtneof  the 
said  Act  of  the  nineteenth  and  twentieth  years  of  the 
reign  of  her  present  Majesty,  extended  and  made 
applicable  to  the  new  parish  of  Christchurch,  and 
by  reason  thereof  two  tit  and  proper  persons  duly 
qualified  in  that  behalf,  as  required  by  the  said  statute 
so  made  in  the  sixth  and  seventh  years  of  the  reign  of 
her  present  Majesty,  ought  in  every  year  to  be  chosen 
churchwardens  of  the  same  parish,  one  being  chosen 
by  the  minister  and  incumbent  of  the  same  parish 
and  the  other  by  the  inhabitants  residing  therein,  and 
having  a  similar  qualification  to  that  which  would 
entitle  inhabitants  to  vote  at  the  election  of  church 
wardens  for  the  said  parish  of  St.  Mary,  Rotherhithe, 
and  such  election  ought  to  take  place  at  the  usual 
period  of  appointing  parish  ofiicers,  at  a  meeting 
summoned  in  such  manner  as  the  minister  and  incum- 
bent of  such  parish  of  Christchurch  shall  direct.  That 
although  one  churchwarden  for  the  said  parish  of 
Christchurch,  Rotherhithe,  has  been  duly  chosen  by 
the  said  Frederick  Perry,  being  the  minister  and  in- 
cumbent of  the  same  parish  as  aforesaid,  nevertheless 
no  other  churchwarden  for  the  same  parish  has  been 
chosen  by  the  inhabitants  residing  therein,  and  having 
the  qualification  aforesaid,  and  that  no  meeting  of 
such  inhabitants  for  the  purpose  of  choosing  such 
churchwarden  has  been  diUy  summoned  by  the  said 
Frederick  Perry  as  such  minister  and  incumbent  as 
aforesaid  according  to  the  said  statutes,  but  tliat  on  the 
contrary  thereof  the  said  Frederick  Perry,  though 
requested  as  such  minister  and  incumbent  as  aforesaid 
by  divers  of  the  said  inhabitants  to  convene  and  hold 
such  a  meeting  of  the  said  inhabitants  so  qualified  to 
vote  as  aforesaid  for  the  purpose  of  choosing  such 
other  churchwarden  according  to  the  said  statutes  in 
that  behalf,  has  wholly  neglected  and  refused,  and  still 
does  neglect  and  refuse  so  to  do,  whereby  the  said  parish 
of  Christchurch,  Rotherhithe,  has  been  and  is  wrongfully 
deprived  of  the  benefit  of  having  such  other  church- 


warden, and  the  inhabitants  of  the  said  parish  lunr»- 
been  and  are  prevented  from  choosing  a  fit  and  proper 
person  to  fill  the  said  office  of  chnrchwarden,  altboi^i^ 
the  UBuall  period  of  appointiag  parish  officers  and  a 
proper  time  for  so  choosing  such  as  aforesaid  to* 
fill  the  said  office  of  churchwardens  has  long  siBe» 
elapsed,  to  the  great  prejudice  and  injury  of  tibe 
said  parish  and  of  the  said  inhabitants  thereof.  The 
writ  then  commanded  the  said  Frederick  Psrrf, 
being  such  minister  and  incumbent  as  aforesaid,  t» 
convene  and  hold  a  proper  meeting  of  the  inhabitaati  of 
the  said  parish  of  Chiistchnreh,  Rotherfaitfaei,  duly 
qualified  according  to  law  as  aforesaid  to  vote  at  the 
election  of  churchwardens  for  the  said  parish  for.  the 
purpose  of  electing  a  fit  and  proper  person  to  serve  the 
office  of  churchwarden  for  the  said  parish  of  Gluiit' 
church,  Rotherhithe,  for  the  current  year,  or  such  part 
thereof  as  may  remain  unexpired,  so  that  such  perMn 
may  be  then  and  there  duly  elected  to  serve  the  said 
office  according  to  the  laws  and  statutes  in  that  behalf 
made  and  provided,  or  that  he  show  cause  to  the  con- 
tmry  thereof. 

To  this  writ  the  said  F.  Perry  duly  made  hi» 
return,  which  stated  that  the  said  church  called 
Christchurch  had  not  at  the  time  of  the  passmg 
of  the  said  Act  passed  in  the  Parliament  hoMan 
in  the  nineteenth  and  twentieth  yean  of.  the 
reign  of  her  present  Mi^esty  in  the  said  writ  mentioDed, 
become,  nor  was  it  within  the  meaning  of  the  said  Act, 
a  consecrated  church  to  which  a  district  belonged,  and 
wherdn  banns  of  matrimony  and  solemnisation  of 
marriages,  chnrchings  and  baptisms  according  to  tiie 
laws  and  canons  in  force  in  this  realm,  were  authorised 
to  be  published  and  performed,  or  the  incumbent  of 
which  was  by  such  authority  entitled  for  his  own  benefit 
to  the  entire  fees  arising  from  the  performance  of  sndi 
without  any  reservation  thereout.  That  the  said  di»- 
trict  did  not  by  means  of  the  said  last-mentioned  Act 
of  Parliament  become  a  separate  and  distinct  parish 
for  ecclesiastical  purposes,  such  as  is  contemplated  ia 
the  15th  section  of  the  statnte  made  in  the  sixth  and 
seventh  years  of  the  rdgn  of  her  present  Majesty  in  the 
said  writ  mentioned.  That  before  and  at  the  time  of 
the  passing  of  the  said  Act  of  Parliament  made  ia 
the  nineteenth  and  twentieth  years  of  the  reign  of  her 
present  Mi^esty,  the  said  district  of  Christchivrch  had 
and  enjoyed,  and  now  has  and  enjoys,  tiie  special  right 
and  privilege  that  the  churchwardens  for  the  church  or 
chapel  of  Christchurch  should  and  shall,  at  the  usual 
period  of  appointing  parish  officers  in  every  year,  be* 
chosen  one  by  the  incumbent  of  the  said  church  mr 
chapel  for  the  time  being,  and  the  other  by  the  renters 
of  pews  in  such  chnrch  or  chapel,  and  that  such  special 
right.,  privily  and  liability  was  not,  nor  is  the  same 
tidken  away,  altered,  or  in  anywise  affected  by  the  said 
last-mentioned  Act,  but  still  exist  in  full  force  and 
effect,  and  that  on  the  12th  April  1860,  being  the- 
usual  period  of  appointing  parish  officers,  two  diorch- 
wardens  were  duly  chosen  in  such  manner  as  afore- 
said, one  by  the  said  Fredk.  Perry,  and  the  other  bj* 
tbe  pew-renters  of  the  said  chapel  or  church  of  Chrat- 
church,  to  act  as  churchwardens  for  the  same  for  the 
then  current  year  which  b  not  elapsed,  and  that  they 
have  since  then  acted  and  now  act  as  such  church- 
wardens as  aforesaid,  under  such  special  right, privil^e- 
and  liability  as  aforesaid. 

To  this  return  the  prosecutors  demurred. 

The  prosecutors'  points  were  :-~  First,  that  the* 
return  made  to  the  writ  is  wholly  insufficient,  as  it 
shows  no  compliance  with  the  writ,  nor  any  valid 
excuse  or  reason  for  noncompliance ;  secondly,  that  the- 
return,  while  it  admits  the  facts  set  forth  in  the  writ 
whereby  the  district  of  Christchurch,  Rotherhithe, 
became  a  separate  parish  for  ecd^astical  puiposaa- 
under  the  sUtute  19  &  20  Vict,  c  104,  ss.  14  and  15 
by  merely  denying  that  it  did  so  become  sudi  separate 
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parish,  travenes  a  oondiuioii  of  law  neoeflsaril j  reanlt- 
in^  from  the  facts  so  admitted^  without  showing  any 
other  facts  whioh  obviate  or  eren  qnaliiy  that  con- 
clnsioa ;  thirdly,  that  the  alleged  right  of  the  renters 
of  pews  in  the  chorch  of  Christchnreh  to  choose  a 
cbnrchwardeD,  as  stated  in  the  said  return,  is  not  a 
'^apedal  ngfat,  privilege,  or  liability"  of  the  said 
panah  or  district  of  Chnstcbnreh,  within  the  meaning 
of  the  99tli  section  of  the  said  statute,  and  if  snoh 
ri^  existed  at  the  time  of  the  passing  of  the  said 
Btetnte,  it  has  wholly  ceased  to  exist  ever  since  the 
■aid  statnte  was  passed,  being  ntterly  inconsistent  not 
only  with  the  letter,  bat  also  with  the  spirit  and  object 
of  the  said  statute ;  fonrthlr,  that  the  retnm  is  incon- 
Biatent  and  repugnant,  inasmuch  as  it  admits  facts 
which  show  a  public  right  vested  in  the  general  body 
of  the  parishionere,  but  alleges  a  supposed  -  private 
right  vested  in  a  few  individuals  who  are  not  even 
shown  to  be  and  may  not  be  parishioners  at  all, 
inoompatable  with  such  public  right;  fifthly,  that  the 
Tetam  is  further  inoonsistent  and  insufficient,  inas- 
much as  jt  admits  facts  which  show  a  right,  vested  in 
the  parishioners  by  the  rules  of  the  common  law,  as 
irall  as  by  the  said  statute  of  the  19  &  20  Vict. 
c  104,  but  alleges  no  legal  custom  or  usage  whicli 
controls  or  affects  that  right,  nor  explauis  by  reference 
to  any  rule  of  the  common  law,  or  to  any  canon,  or  to 
any  statute,  the  existence  or  origin  of  any  supposed 
*'  special  right-,  piivilege,  or  liability  "  on  which  reli- 
aace  is  placed  as  an  answer  to  the  writ. 

The  defendant's  p<unta  were: — Pint,  that  if  the 
writ  is  to  be  understood  to  allege  the  matters  traversed 
by  the  return  as  conclusions  of  law,  the  writ  is  insuffi- 
cisnt,  inasmuch  as  no  such  condurionsof  law  result  from 
tho  other  matters  to  afford  any  ground  for  the  defendant's 
oomplymg  with  the  requisition  of  the  writ ;  secondly, 
that  if  the  writ  is  to  be  understood  to  allege  the 
matters  traversed  by  the  return  by  way  of  snbstanUve 
allegations  of  fact,  the  writ  is  shfficiently  answered  by 
the  traverse ;  thirdly,  that  on  either  of  these  supposi- 
tions the  return  is  sufficient  in  law ;  fourthly,  that  the 
return  shows  a  special  ground  of  exemption  within  the 
meaning  of  statute  19  &  20  Vict,  c  104 ;  fifthly,  that 
the  reomrd  shows  other  valid  reasons  for  the  defendant's 
not  complying  with  the  requisition  of  the  writ. 

Badeiejf  {Hawkim,  Q.C.  with  him)  for  the  prosecutors. 
— ^The  question  here  arising  is,  are  the  pew-renters 
entitled  to  elect  churchwardens,  or  the  parishioners  at 
large,  a%  provided  by  the  common  law  and  by  statute  ? 
It  is  not  the  right  or  privilege  of  a  parish,  district,  or 
place  which  is  here  claimed,  this  right  might  bo  con- 
fined to  a  few,  who  need  not  necessarily  be  inhabitants, 
but  even  if  it  were  such  a  right  it  is  not  one  protected  by 
the  29th  section,  for  here  there  is  other  provision  made. 
But  without  that  the  right  and  incidents  of  a  parish 
became  incident  to  this  parish  as  soon  as  it  was  created. 
It  was  clearly  the  intention  of  the  Legislature  that 
the  two  Acts  should  be  read  together,  and  their  scope 
and  spirit  show  that  it  was  intended  whenever  a 
new  parish  was  formed  that  the  election  should  be  with 
the  parishioners  and  not  in  pew-renters:  (1  &  2  WilL  4, 
e.  38,  s.  16;  6  &  7  WilL 4,  &  84  ;  6  &  7  Vict.  o.  37, 
88. 15, 16, 17 ;  and  19  &  20  Vict,  c  104,  as.  14, 15, 29, 
were  referred  to.)  This  is  not  a  chapel  authorised  to 
oelebrate  marriages,  &c.,  in  the  sense  of  the  14th 
section  of  the  19  &  20  Vict.  The  word  ^*  authorised" 
has  a  particular  statutable  meaning.  [Gbompton,  J. 
»-'B«t  you  must  deny  it  in  its  general  meaning.]  It  is 
denied.  When  the  19  &  20  Vict,  was  passed  this  was 
a  chapel  wherein  marriages  might  be  performed.  Then 
is  it  a  separate  parish  ?  If  it  is  the  appointment 
fails. 

Dr.  PkiUimore  (,F.  EUU  with  him)  contra.— The 
dmrchwaidens  were  chosen  under  1  &  2  Will.  4,  c.  84,  s. 
10.  Thb  is  not  a  district  chapel,  it  is  a  district 
tmgmtru.  It  is  not  a  chapel  authorised  under  the  14th 


sedaon  of  19  &  20  Vict  c.  104.  The  authority  coU'* 
tended  for  by  the  prosecutors  is  only  a  revocable  licence ; 
that  referred  to  in  the  Act  is  that  which  is  mentioned  in 
6  &  7  Vict.  0. 37,  s.  9.  The  authority  of  the  ecdeaastical 
commissioners,  by  order  of  council,  that  is  the  authority 
referred  to  in  all  these  instances.  The  Aet  refers  to  a  per- 
manent authority,  and  not  to  a  revocable  licence,  and  that 
not  a  licence  to  the  chapel  but  a  personal  licence  to  tho 
minister.  This  chapel  has  never  been  so  authorised  t 
(1  &  2  Will,  c  84,  s.  4,  10;  19  &  20  VicL  c  104, 
ss.  2,  9,  11,  14;  6  &  7  Vict  c.  37;  6  &  7  Vict  c.  85, 
S.26.) 

BtM^, — The  incumbent  was  authorised  to  perform 
marriages  in  this  place,  and  even  if  revocable  it  had 
never  been  revoked,  and  that  is  within  the  words  of 
the  Act,  and  the  ftumdamuB  so  recites. 

Our,  ado,  vuU, 

Feb.  12.~WiOHTMA2r,  J. — ^We  are  of  opinion  that 
the  defendant  is  entitled  to  our  judgment  upon  this 
demurrer.     It  is  clear  that  unless   the    district  of 
Christehuroh    has    become  a    separate  and  distinct 
parish  for  ecclesiastical  purposes,  by  virtue  of  the 
provisions  of  the  19  &  20  Vict,  c  104,  the  man" 
danuu  cannot  be  supported,   and  wo  thuik  that  the 
•district  of  Christchurch   had    not  at  the    time    of 
passing  that  Act  the  requirements  necessary  to  convert 
it  into  a  parish  of  itsdf  by  virtue  of  that  statute. 
The  new  church  called  Christchurch  was  bmlt  and 
endowed,  and  had  a  district  asMgned  to  it,  and  a  fund 
provided  for  the  repairs  of  the  church,   in  the  years 
1839   and   1840,  under  the  provisions  of  the  1  &  2 
Will.  4,  c.  38,   and  in  1840  the  bishop,  under  the 
provisions  of  the  6  &  7   Will.  4,  c  85,  granted  hiB 
lioence  and  authority  for  the  publication  of  banns  and 
solemnisation  of  marriages  in  the  new  church  called 
Christchurch,  and  for  taldng  the  same  fees  in  respect 
thereof  as  were  taken  in  the  mother  church  by  the 
minister  or  incumbent  thereof  for  the  time  being,  to 
which  the  fees  for  christenings,  baptisms  and  burials- 
were  afterwards  added.  The  bishop's  licence  may,  how* 
ever,  as  expressly  enacted  by  the  32  nd  section  of  the 
last-mentioned  Act,  be  revoked  by  the  bishop  with  the- 
consent  of  the  archbishop,  and  by  the  proviso  at  the 
end  of  the  26th  section  of  the  same  Act,  marriages 
could  only  be  solemnised  in  the  new  district  church 
until  the  licence  should  be  revoked.    By  the  16th 
section  of  1  &  2  Will.  4,  c.  38,  under  which  the- 
new  district  church,   called  Christchurch,    was  buHt 
and  endowed,  two  churchwardens  are  to  be  chosen,  one 
by  the  incumbent  of  the  new  church,  and  the  other 
by  the  renters  of  pews  in  the  church,    llio  church 
and    district  of    Christchurch     having     been    thus 
created   under   the  provisions  of  1   &  2  Will.    4, 
and   publication  of  banns  and  the  solemnisation  of 
marriages    having    been    authorised  by  the  bishop, 
under  the   6   &   7   Will.   4,    as    before    mentioned, 
things  remained  in  the  same    state,  the  renters  oT 
pews  choosing  one  of  the  churchwardens,  until  the 
present  question   was  raised;  and  it  was  said  that 
immediately  upon  the  passing  of  the  19  &  20  Vict 
c.  104,  the  district  of  Christchurch  became  a  sepa- 
rate and  distinct  parish  by  the  force  and  operation  of 
the  19  &  20  Vict  c.  104,  sect  14,  by  which  it  ia 
enacted   that  wheresoever,  or  as  soon  as,  banns  of 
matrimony,    and    the    solemnisation    of   marriages, 
churchings  and  baptisms,  according  to  the  laws  and< 
canons  in  force  in  this  realm,  are  authorised  to  be- 
published  and  performed  in  any  consecrated  church, 
or    chapel    to    which    a    district  shall  belong  (such: 
district  not  being  at  the  time  of  the  passing  of  that 
Act  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  and  the  incumbent  of   which  is   by  such 
authority  entitled,  for  his  qwn  benefit,  to  the  entire 
fees  arising  from  the  performance  of  such  offices,  with* 
out  any  reservation  thereout),    such  district  or  place 
should  become  and  be  a  separate  and  distinct  parish  fur 
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ecdesiastical  purposes,  such  as  oontempkted  by  the 
15th  section  of  the  6  &  7  Vict.  c.  37,  and  all  the  pro- 
visions of  that  Act  relatiye  to  new  parishes,  upon  their 
becoming  such,  should  apply  to  the  said  parish  as  if  it 
had  become  a  new  paridi  under  the  6  &  7  Vict.  c.  37. 
JBfy  the  17th  section  of  Uie  last-mentioned  Act,  one  of  the 
•churchwardens  of  the  new  parish  b  to  be  elected  by  the 
.incumbent  and  the  other  by  the  inhabitants.  It  was 
«aid  for  the  prosecution  that  the  bishop  having 
authorised  the  publicatbn  of  banns  and  the  solem- 
xusation  of  matrimony  m  the  new  church  called  Christ- 
church,  the  condition  required  by  the  14th  section  of 
the  19  &  20  Vict  c.  104,  was  fulfilled,  and  that  the  dis- 
tnct  became  a  distinct  parish  immediately  upon  the 
.passing  of  that  Act.  We  are,  however,  of  opinion  that 
the  authority  contemplated  and  intended  by  that  section 
of  the  Act  was  not  a  revocable  licence  by  the  bishop,  but 
an  authority  under  an  order  of  the  commissioners  under 
the  11th  section  of  the  Act,  which  expressly  empowers 
the  commissioners,  if  they  think  fit,  to  authorise  the 
publication  of  banns  and  the  solemnisation  of  matrimony 
and  baptisms,  churching  and  burials,  and  all  the  fees 
payable  for  such  offices  to  be  paid  to  the  incumbent  of 
the  district  This  authority,  if  it  had  been  granted  by 
the  order  of  tiie  commissionerB,  would  be  of  a  perma- 
nent and  irrevocable  character,  but  it  has  not  been 
granted,  and  we  are  of  opuiion  that  the  revocable 
authority  or  licence  of  the  bishop  is  not  enough  to 
briuj^  this  dbtrict  within  the  14th  section  of  the 
19  &  20  Vict  c  104.  We  may  observe  that  the  15th 
section  of  the  6  &  7  Vict  c  37,  does  not  appear  to  us 
to  be  applicable  to  this  case,  of  a  district  not  constituted 
under  that  Act,  but  under  the  1  &  2  Will.  4,  c.  38, 
with  a  licence  by  the  bishop  under  the  6  &  7  Will.  4, 
c.  85.  Upon  the  ground,  therefore,  that  the  new 
church  called  Ghristchurch  was  not  one  in  which  banns 
of  matrimony  and  the  solemnisation  of  marriages, 
churchingis  and  baptisms,  were  authorised  to  be  pub- 
lished and  performed  within  the  meaning  of  the  14th 
section  of  the  19  &  20  Vict  c  104,  we  think  that  the 
mandamiu  cannot  be  maintained,  and  that  the  defen- 
dant is  entitled  to  succeed  upon  this  danuri'er. 
Another  point  arose  upon  the  effect  to  be  given  to  the 
29  th  section  of  the  Act,  upon  which  we  do  not  think  it 
necessary  to  give  any  opinion,  as  upon  the  other  ground 
we  think  there  should  be  judgment  for  the  defendant, 
with  costs.  Judgment/or  d^endant  toUh  costs. 


Beported  by  C.  J.  B.  Hsbxslst,  Esq^  Barrister-at-Law. 

APPEAL  FBOM  A  DECISION  OF  THE  QUEEN*S  BENCH, 

Nov.  27  and  28,  and  Jan.  12. 
(Before  Mabtix,   B.,  Willes,  J.,    Channkll,  B., 
Keatino,  J.  and  Wilde,  B.) 
Reg.  on  the  prosecution  of  Dimsdale  v.  The 
Saddlers*  CoMPAmr. 
Corporation  —  Ciiif  company  —  Ckarter—AssistatU — 
liandmMis  to  restors-^Admusion^  Misrepresenta- 
tion— Jnsoloenctf — Notice  of  removal —  Validity  of 
removal — Bife-lauf —  Validity  of^Construction. 
Mandamus  to  the  Saddlers^  Company  to  restore  the 
prosecutor  to  the  office  ifassittanl  of  the  company. 
The  lorit  recited  the  charter  incorporating  the  cony- 
jfany^  which  (amongst  other  things)  gave  potoer  to 
appoint  assistants  by  election  and  admission,  to  re- 
move them  for  Hl-&mduet,  and  to  make  l^-latvs. 
The  defts.  returned   that    the    charter   tpas    not 
Jidly  or  correctly  set  forth  in  t/ie  writ,  and  that  it 
^contained  a  provision  that  elections  qf  assistants  con- 
trary  to  its  provisions  should  be  void;  that  the  pro- 
secutor was  tiot  duly  quaUfied  or  elected  an  €usistant; 
tltat  he  had  iUrConducled  himseffand  was  not  entitled 
to  hold  office ;  that  the  company  had  considerable 
jproperty ;  tmd  Uiat  according  to  the  usual  cwrse  an 


assistant  would  be  oaQed  iipon  to  hold  the  office  of 
renter-warden  and  other  offices  of  greater  trust; 
tliat  a  bye-law  had  been  passed  pursuant  to  the  powerg 
givenbythe  charter,  by  which  it  was  resolved,  ^  Thai 
no  person  who  has  been  a  bankrupt  or  become  mso^ 
vent,  shall  hereafter  be  admitted  a  member  of  ike 
court  of  assistants,  unless  it  be  proved  to  the  satis- 
Jaction  of  the  court  that  su^  person,  qfler  the  banb' 
ruj^cy  or  insolvency,  has  paid  and  satisfied  his  ere" 
ditors  the  whole  qfhu  diu,  or  shall  haveestablishei 
a  fair  and  honourable  character  for  seven  yeare 
subsequent  to  such  his  bankruptcy  or  msolvency,  to 
the  satiqfaotion  of  the  court s^^  that  the  prosecutor 
procured  his  election  and  admittance  by  fraudulenthf 
representing  himself  solvent,  whereas  he  was  in  fact 
insolvent  emd  a  bankn^  and  that  theres^pon  at  a 
meeting  qf  t/te  court  duly  convened  he  was  re- 
moved. 
Pleas:— l.  TVaversing  the  allegations  in  the  return, 
2.  That  the  prosecutor  was  not  summoned  to,  nor 
had  he  any  notice  of  the  meeting  at  which  he  was 
removed. 
A  special  verdict  found  that  the  prosecutor  efier 
his  election,  but  before  it  was  communicated  to 
him,  in  answer  to  a  question  qf  the  clerk  of  the  oom- 
pony,  represented  that  he  was  solvent,  that  thereupon 
he  ioas  summoned  to  attend  a  court,  and  was  sworn 
in,  and  acted,  and  that  he  W€U  cfierwards  adjudi- 
cated banknqtt. 
Held  (retfersing  the  decision  qf  the  court  below),  that 
the  bye-law  was  valid,  inasmwA  as  under  the  cir- 
cumstances qf  the  company  and  qf  the  offices  of 
trust  to  whuA  an  assistant  might  be  admitted, 
bankruptcy  or  insolvency  was  not  an  unreasonakis 
disqualification! 
That  it  did  not  restrict  the  dass  eligible  for  assist- 
ants, but  only  ascertained  a  criterion  ofJUness ; 
That  the  bye-law  was  good,  although  it  had  not  been 

dpproved  in  pursuance  of  stat.  19  Hen.  7,  c.  7  ; 
That  a  bye-law  is  to  be  construed  sous,   if  possible, 
to  make  U  good  and  ^ectual ;  that  so  viewing  it, 
the  bye-law  in  question  meant  that  a  person  should 
be  excluded  from  becoming  a  member  by  any  of  the 
means  condacive  thereto,  whether  by  election,  admit- 
tance afterwards  or  odienoise  ;  and  that  read  m  this 
sense  tite  present  bye-law  rendered  the  prosecutdn's 
election  and  admittance  invalid ; 
That  theproiecutor  vsasyfrom  the  beginning,  disqualified 
by  the  bye-law,  under  which  the  court  of  assistants 
was  bound  to  expel  him,  and  that^  therefore,  he  was 
not  entitled  to  a  peremptory  mandamus  to  restore 
him; 
That  the  effect  of  his  admittance  was  defeated  by  the 
falsehood  whereby  it  was  obtained^  beautse,  since  the 
byerlaw  was  vaUd,  the  statement  qf  solvency  was 
material^  and  not  the  less  material  from  the  fact 
that  at  the  time  the  prosecutor  did  not  know  of  his 
election,  and  that  the  admittance  was  made  void  by 
fraud: 
Held,  further,  that  on  the  first  plea,  prosecutor  was 
entitled  to  have  the  verdict  entered  fur  him  on  the 
traverse  that  the  charter  was  not  correctiy  set  forth, 
and  the  traverse  as  to  his  having  been  duly  elected; 
but  that  as  to  the  residue  qfthat  pka,  and  as  to  the 
second  plea,  the  defts.  were  entitled  to  judgmenL 
Form  of  special  verdict. 

This  was  a  mandamus  directed  to  the  wardtns  and 
assistants  of  the  Saddlers'  Company,  commanding  them 
to  restore  the  prosecutor  Kay  Dimsdale  to  the  plaoe  sf 
an  assistant  upon  the  court  of  the  company. 

The  writ  recited  the  charter  of  IQng  Charles  the 
Second,  incorporating  tiie  company,  which  gave,  inter 
o/ta,  power  to  appoint  future  wardens  and  assistants  by 
election  and  admittance,  both  of  which  proceedings  are 
expressly  mentioned  in  the  charter  ;  power  to  remove 
assistants  for  "  ill-government,  or  ill-oondocting  them- 
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ceWes,  or  for  anj  other  juHt  or  reasoDable  caiue ;"  and  a 
power  to  make  snch  bye-laws  as  should  seem  good,  iiM»fii], 
iionest  and  neceasaxy,  according  to  their  sound  distcre- 
(tion,  for  the  good  rule  and  government  of  the  wardens, 
«or  keepers,    and  freemen  and    commonalty   of   the 
mystery  or  art,  and  officers  and  ministers  of  t^'c  same 
mystery  for  the  time  being,  and  todechire  in  uhut  way 
or  order  the  aforesaid  wardens,  or  keepers,  freemen, 
and  commonalty,  and  other  men  of  the  mystery  should 
lue  and  conduct  themselves  in  the  office,  ministry,  arti- 
fioe  and  buaness   of  their  said  mystery  or  art,  and 
otherwise  for  the  public  good,  and  general  utility,  and 
<eafe   and   quiet   government    of   the   said   mystery 
and  art,  which  bye-laws  were  to  be  observed  so  as 
they    should  not  be  repugnant  nor  contrary  to  the 
laws  and  statutes  of  the  kingdom  of  England,  nor  the 
provisions  of  the  charter,  nor  to  the  custom  of  the  city 
of  London,  nor  the  liberties,  jurisdiction,  or  privileges  of 
the  mayor  and  commonalty  and  citizens  of  the  said  city. 
The  writ  further  recited  that  the  prosecutor  Kay 
I>imsdale  was  duly  qualified  to  be,  and  on  the  20tb 
Oct.    1849   was,   duly  elected  and   admitted  as  an 
juvistant,  and  was  afterwards  by  the  defendants  wrong- 
folly  removed. 

The  return    in  substance   alleged  that  the  char- 
ter was  not  fully   nor  correctly  set  forth    in   the 
writ,  and  that  it  contained  a  provision  that  elections 
of    assistants   of    the   said  corporation  oonb«iy    to 
the  direction  or   restriction    of   the  charter  should 
be  void  and  of  no  effect  to  all  intents   and  purposes 
whatsoever ;  that  this  prosecutor  was  not  duly  quali- 
fied  to  be  elected  an  assistant,  and  that  he  was  not 
<du]y  elected,  nominated,  or  constituted  aif  assistant ; 
that  he  had  ill-conducted  himself^  and  was  not  duly 
in  or  entitled  to  hold  his  office  of  assistant ;  that  there 
was  just  and  reasonable  cause  for  his  removal  there- 
from before  and  at  the  time  of  the  alleged  removal, 
and  for  which  he  was  removed ;  that  he  was  not  wrong- 
fully or  unlawfully,  or  contrary  to  the  tenor  of  the  said 
letters    patent,  or  witliout  just  cause,  removed,  or 
wrongfully  or  unlawfully  kept  removed  or  dispossessed; 
that  the  said  corporation  has  considerable  property,  real 
and  personal,  and  the  care  and  distribution  of  various 
€faarity  and  other  estates ;  that  the  wardens  are  elected 
annually  by  ballot  by  the  court  of  assistants,  and  from 
the  members  of  such  court;  and  that,  according  to 
the  usual  oourtie  and  custom,  a  person  commg  upon  the 
court  would  be  elected  to  the  office  first  of   renter- 
warden— an  officer  who  is  treasurer  of  the  company,  and 
has  the  receipt  of  the  rents,  and  the  charge  and  custody 
of  them  and  other  moneys  and  property  of  the  com- 
pany, and  performs  the  duties  of  the  office  bond  fde 
and  in  person,  and  receives  into  his  hands,  and  has  the 
«ole  custody  or  charge  of  all  the  rents,  dividends,  plate, 
linen  and  other  effects  belonging  to  the  said  corporation, 
aooomiting  to  the  auditors  therefor;  next  that  cdT quarter 
warden — an  officer  who  receives  the  quarterage,  which 
he  pays  over  to  the  renter-warden ;  afterwards  that  of 
key-warden,  who  has  the  care  of  ihe  common  seal  and 
archives  of  the  company ;  and  finally  that  of  prime 
warden  or  master,  who  presides  at  meetings  of  the 
«ourt,  and  has  a  casting  vote,  afVer  which  the  member 
falls  back  with  the  court ;  that  the  assistants  manage 
•the  affairs  of  the  company  and  control  the  expenditure, 
and  the  grant  of  pensions  and  relief  to  decayed  mem- 
thers,  and  have  the  general  government  of  the  oorpora- 
ition  and  the  trade,  possessing  and  exerdaing,  uUer 
•olki,  a  right  of  search  for,  and  seising   of  deceitful 
'Wares;   that  the  election  of    assistants,  in  case  of 
^Tacancy,  is  made  from  the  livery  according  to  seniority; 
(in  case  of  solvency  and  good  character  and  repnte  the 
-office  is  held  for  life;  but  that  in  case  of  any  misconduct 
causing  unfitness  or  other  sufficient  cause,  or  receiving 
parochial  aid,  or  petitioning  the  court  for  relief,  the 
assistant  would  no  longer  receive  a  summons  to  attend 
^e  court;  that  should  an  assistant  come  to  decay  and 


petition  for  relief  out  of  the  company's  funds,  he  is  con- 
sidered, as  a  matter  of  course,  to  cease  to  be  a  member 
of  the  court  upon'  the  receipt  of  his  first  quarter's  pen- 
siou ;  and  the  vacancy  so  caused  is  at  once  filled  up, 
and  the  decayed  member  falls  back  with  the  Uvexy, 
and  that  the  same  course  has  been  pursued  in  the  case 
of  misconduct  amoimting  to  nnfitwMW  or  incompetency ; 
that  on  the  23rd  April  1799  a  bye-law  was  made  in 
pursuance  of  the  power  in  the  charter,  which  bye-law 
has  since  remained  in  force,  and  is  in  these  words : 
"  Resolved,  that  no  person  who  has  been  a  bankrupt  or 
become  otherwise  insolvent,  shall  hereafter  be  admitted 
a  member  of  the  court  of  assistants  of  this  company, 
miless  it  be  proved  to  the  satisfaction  of  the  court  that 
such  person  after  his  bankruptcy  or  insolvency  has 
paid  and  satisfied  his  creditors  the  whole  of  their  debts, 
and  shall  have  established  a  fair  and  honourable 
character  for  seven  years  subsequent  to  such  his  bank- 
rupt4gr  or  insolvency,  to  the  satisfaction  of  the  court  or 
the  majority  of  them;"  and  that  such  bye-law  re- 
mained in  force ;  that  the  prosecutor  procured  his 
election  and  admittance  by  falsely  and  fraudulently 
representing  himself  to  be  solvent  and  able  to  pay  his 
creditors  20f.  in  the  pound,  whereas  he  was  in  fact 
insolvent,  and  unable  to  pay  his  creditors  20s.  in  the 
poimd  or  any  dividend,  as  he  well  knew,  and  his  cre- 
ditors have  never  received  payment  except  of  a  divi- 
dend of  2«.  842.  in  the  pound  under  his  bankruptcy ; 
that  he  afterwards  was  abjudicated  a  bankrupt  in  re- 
spect of  a  debt  existing  at  the  time  of  his  false  repre- 
sentation of  solvency,  which  bankruptcy  remains  in 
force;  and  that  he  was  at  a  subsequent  meeting  of  the 
court  duly  convened  and  held  on  the  20th  t>eo. 
1849,  and  whilst  he  was  a  bankrupt  and  before  the 
issuing  of  the  mandamnUj  lawfully  rempved  and  dis- 
charg«i  from  being  an  assistant,  and  tiiat  for  these 
reasons  he  ought  not  to  6e  restored. 

The  prosecutor  pleaded  to  this  return  two  pleas: 
the  first  traversed  the  statement  in  the  retain 
as  to  the  letters  patent  being  insufficiently  set 
forth,  it  also  alleged  in  effect  that  the  prose- 
cutor was  duly  qualified,  duly  elected,  nominated 
and  constituted  an  assistant,  and  that  he  had  not 
misconducted  himself  as  in  the  return  alleged ;  that 
he  was  duly  in  and  entitled  to  the  office,  that 
there  was  no  just  or  reasonable  cause  for  hu  removal 
therefrom  before  or  at  the  tims  of  his  alleged  removal ; 
that  the  removal  was  wrongful  and  unlawful,  and  con- 
trary to  the  tenor  of  the  letters  patent,  and  without 
just  or  reasonable  canae ;  and  that  he  is  wrongfully  and 
unlawfully  kept  removed  and  dispossessed ;  that  no  sooh 
bye-law  was  made  or  in  force  at  the  times  when,  &o. ; 
that  the  prosecutor  did  not  make  the  false  and  franda- 
lent  statement  alleged ;  that  he  was  duly  elected  and 
admitted,  and  not  through  any  frand ;  that  the  meeting 
of  the  court  on  the  20th  Deo.  1849  at  which  he  was 
removed,  was  not  duly  oonvened,  and  that  he  was  not 
removed,  and  did  not  cease  to  be,  but  at  tlie  time  of  the 
teste  of  the  writ  was,  and  still  is,  an  assistant  of  the 
said  art  or  mystery,  and  entitled  to  be  admitted  thereto. 
The  second  plea  alleged  that  the  prosecutor  was  at 
the  time  of  the  holding  of  the  court  at  which  he  was 
removed  an  assistant  and  entitled  to  be  summoned, 
but  that  he  was  not  sunmoned  thereto  and  had  not 
notice  nor  any  opportunity  of  attending  thereat. 
Upon  these  pleas  the  defts.  took  issue. 

The  return,  in  so  far  as  it  stated  the  manner  and 
routine  in  which  the  wardens  are  elected,  their  duties 
with  respect  to  the  moneys  of  the  company  and  the 
insolvency  and  bankruptcy  of  the  prosecutor,  was  not 
traversed,  and  those  statements,  if  material,  were  there- 
fore to  be  taken  as  admitted  for  the  purposes  of  this 
cause. 

At  the  trial  a  special  verdict  was  found  for  the 
pit,  the  material  points  of  which  may  be  stated 
as  follows  :~It  finds  the  charter,  a  copy  of  which 
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in  the  Latin  is  annexed,  and  also  the  bje-law  in 
the  terms  stated  in  the  retnm.  It  states  that  a  per- 
wm  holding  the  ofiioe  of  assistant  might  bj  reason  of 
hta  being  in  snch  office  be  elected  to  the  office  of  renter- 
warden,  which  last-mentioned  office  was  an  office  of 
trust,  and*  the  person  for  the  time  being  holding  the 
said  last-mentioned  office  might  by  nrtne  of  soch 
office  reoeire  huge  soma  of  money  belonging  to  tlie  said 
wardens  or  keepers  and  assistants,  and  which  moneys 
had  to  be  applied  for  charitable  purposes  and  other- 
wise. It  farther  appeared  from  the  verdict  that  the 
proseentor  was  on  the  23rd  April  1849  in  dne  form 
elected  an  assistant  by  a  preliminary  resolation  which 
was  in  dne  form  conibrmed  on  the  25th  Jnly  following ; 
that  on  the  24th  Sept  he  made  a  representation  to 
the  cleric  and  agent  of  the  company  that  he  was 
solvent;  that  in  oonaeqnence  of  such  statement  he 
was  on  the  16th  Oct.  informed  of  his  election  and 
snmmoned  to  attend  a  court  on  the  20th  of  the  same 
month,  which  he  did  accordingly,  and  was  then  sworn 
in  and  acted  and  reoeired  his  fee  as  an  asnstant,  and 
that  he  was  again  sommoned  to  attend  and  attended  a 
court  on  the  6th  Nov.,  when  he  also  received  his  fee 
and  acted  as  nn  assbtant ;  that  on  the  30tli  of  the 
same  month  he  was  adjudicated  bankrupt;  that  on 
the  28th  Dec.,  at  a  meeting  of  assistants,  held  with- 
out any  summons  or  notice  to  the  prosecutor,  or  oppor- 
tunity of  his  attending,  but  in  other  respects  regnlar, 
he  was  expelled.  As  to  the  qualification  of  the  prose- 
cutor for  the  office,  the  verdict  found  that  at  the  time 
of  the  first  resolution  for  his  election,  and  from  thence 
oontinually  up  to  and  at  the  time  of  his  alleged  re- 
moval, the  said  Kay  Dimsdale  was  in  insolvent  circom- 
stanccs,  and  unable  to  pay  his  creditors  20*.  in  the 
pound,  and  during  all  such  time  the  said  Kay  Dims- 
dale then  owed  large  sums  of  money,  on  judgments 
and  otherwise,  to  divers  persons,  which  debts  have 
always  remained  unpaid  and  unsatisfied,  but  he  was  in 
other  respects  duly  qualified  to  bo  elected  an  assistant. 
As  to  the  alleged  fraud,  the  verdict  find.i  that  the  pro- 
secutor did,  after  the  passing  of  the  resolution  of  the 
28rd  April,  but  before  it  wax  communicated  to  him,  to 
wit,  on  the  24th  Sept  1849,  in  answer  to  an  inquiry 
which  Giles  Clarice,  then  being  the  agent  in  that  be- 
half of  the  defs.,  made  of  him  as  to  his  solvency,  repre- 
sent and  state  to  the  said  Giles  Clarice,  then  being  the 
derk  and  agent  as  aforesaid  of  the  defs.,  that  be  was 
then  quite  as  solvent  as  -any  man  of  the  court, 
and  able  to  pay  his  creditors  20«.  in  the  pound, 
whereas  in  truth  he  then  was,  and  thence  hitherto  has 
been  insolvent,  and  he  was  then  largely  indebted  to 
divers  ptfrsons  in  large  sums  of  money,  and  was  wholly 
unable  to  pay  his  creditors  20*.  in  the  pound,  as  he 
then  well  knew;  and  the  said  creditors  never  were 
paid  their  said  debts,  or  any  part  thereof,  except  a 
small  dividend  of  2«.  Sd,  in  the  pound,  which,  and  no 
more,  after  great  delay,  was  paid  to  the  creditors 
under  the  bankruptcy  mentioned  in  the  return ;  and 
that  by  means  of  the  said  false  and  fraudulent  repre- 
sentations, the  said  Kay  Dimsdale  induced  and  pro- 
cored  the  said  then  wardens  or  keepers  and  assistants 
to  admit  him  to  the  said  office  afor^aid.  Thnt  the 
said  Giles  Clarke,  as  such  clerk  and  agent  as  afore- 
said, after  the  making  of  the  said  representations,  and 
in  consequence  thereof,  caused  the  prusecutor  to  be 
summoned  to  attend  the  meetings  which  it  is  alleged 
he  attended,  and  caused  the  fact  of  the  election  to  be 
communicated  to  him.  That  the  said  representations 
were  not  communicated  1^  the  said  Giles  Clarke  to  the 
oourt  of  the  company  until  the  28th  Oct.  1849,  which 
was  the  first  court  held  after  they  were  made,  and  was 
the  court  at  which  the  prosecutor  was  admitted.  Upon 
this  special  verdict,  the  Court  of  Q.B.  gave  judgment 
for  the  prosecutor,  and  awarded  a  peremptory  moiKcb- 
nwf  to  iMue.  Whereupon  the  case  was  brought  into 
this  oourt  by  writ  of  error. 


KtiowfeSj  Q.C.  for  the  apps. — The  first  question  is, 
is  tht*  bye-law,  as  set  out,  a  reasonable  bye- law  ?    The 
court  below  appears  to  have  acted  upon  the  case  oT 
Rex  V.  The  Mofor  oflAoerptx^  2  Burr,  723.    There 
it  was  held  that   bankruptcy    was    not  a  cause  or 
amotion  from  the  office  of  a  common  coundiman ;  and 
Lord  Mansfield  said  (p.  732),  ^  A  man  may  be  able 
to  p:iy  above  90<.  in  the  pound,  notwithstanding  his* 
being  in  strictness  a  bankrupt."    That  case,  ther^ore, 
is  not  applicable  to  this  bye-law,  and  it  may  be  ques- 
tioned whether  the  dedmon  in  that  case  is  now  law,, 
for  the  5  &  6  Will.  4,  c.  76,  s.  52,  makes  bankruptcy 
or  insolvency  a  disqualification  for  continmng  to  hold 
the  office  of  mayor,  alderman,  or  coundllor;    that 
enactment  is  sufficient  to  show  the  reasonableness  of 
this  bye-law.  The  case  of  Rex  v.  The  Ma^or  of  liver- 
pool  was  not  taken  to  a  court  of  error,  and  the  object 
of  the  present  writ  of  error  b  to  have  the  judgment  oT 
this  court  whether  the  judgment  of  Lord  Mansfield  in, 
that  case  is  to  be  held  as  law,  seeing  that  the  Le^ala- 
ture  has  acted  contrary  to  that  decision;    but  even 
were  that  not  so,  that  judgment  might  well  stand,  and 
yet  not  affect  the  present  question  ;  and  with  referenos 
to  the  observation  of  Lord  Mansfield  above  referred  to,, 
the  bye-law  provides  for  that.   It  is  found  that  every  one 
is  liable  to  hold  office  as  a  renter-warden,  whose  duty  it 
is  to  reerive  all  the  rents  and  moneys  of  the  corporation. 
Here  is  a  body   of  tradesmen  having  power  to  maks- 
bye-laws  to  regulate  themselves  and  their  corporation* 
What  can  be  more  reasonable  than  that  they  should 
say  that  no  one  should  hold  office  who  could  not  pay 
20».  in  the  pound  ?    Surely  they  are  the  persons  be^ 
able  to  judge.    They  think  that  a  man  who  is  insolvent 
is  not  an  independent  agent,  and  not  so  desirable  as  a 
member  as  one  who  is  solvent,  and  there  is  nothing, 
unreasonable  that  they  should  object  to  put  him  in  a 
position  to  receive  and  deal  with  large  sums  of  money. 
Then  it  is  said  that  you  cannot  limit  the  number  of 
parties  out  of  whom   the  person    eligible    shall    be 
elected.     It  is  true  a  bye-law  cannot  ezdude  a  class  or 
section  of  the  <»nstituency,  but  bye-laws  continually 
impose    disqualifications   which   limit  the  number  at 
persons  eligible  ;  foresample,  it  would  not  be  unreason- 
able to  disqualify  a  blind  man,  if  the  duties  of  the  office 
required  that  he  should  see.     Any  disqualification  oT 
this  sort  is  reasonable  if  founded  on   common  sense : 
{Green  r.  The  Mayor  o/Dwrham^  1  Burr.  127  ;  Rex  v. 
The  3f  asters  and  Wardens  of  the  Company  of  Sitr-- 
geon»^2  Burr.  892  ;RexY,  The  President  of  the  CoOegB 
of  Phyeieian*^  7  T.  R.  282.     [Mautin,   B.  referred 
to  the  case  o{  R.  onthe  prosecutum  of  if.   Soaies  v. 
The  Mayor  and  Aldermen  of  London^  3  B.  &  AdoL 
255.]     The  efiTect  of  the  cases  is,  that  a  bye-law  which 
merely  restricts  the  right  to  be  elected  is  good.    Now 
to  apply  that  rule  to  the  issues  before  the  court.  Dims— 
dale,  it  is  said,  was  not  summoned  to  the  meeting, 
at  which  his  election  was  declared  void  ;  but  in  fact  ho 
never   was  elected   at  all,  for  his  election  was  abso-' 
Intely  null  and  void,  and  therefore  he  had  no  right  to- 
be  summoned.  If  the  bye-law  is  good  the  prosecutor  wa8> 
never  in  office,  and  therefore  the  defs.   are  entitled  to- 
judgment,  notwithstanding  the  verdict  on  the  issue  oa 
the  fifteenth  plea  that  the  prosecutor  was  not  sum- 
moned.    Then  as  to  the  first  issue  raised,  that  the 
letters  patent  are  truly  set  forth  in  the  writ,  and  that 
no  material  portion   thereof  is  omitted  ;  the  proviso 
that  evexy  election  **  contrary  to  the  direction  or  re~ 
striction  in  these  presents  in  that  respect  mentioned 
shall  be  void  and  of  no  effect,  to  all  intents  and  pur- 
poses," is  not  set  out  in  the  writ.**    The  words  are  very^ 
material,   and  that  issue  therefore  ought  to  have  been 
found  for  the  defs.    As  to  Dimsdale's  qualification,  the- 
bye-law  does  not  mention  the  election  of  an  asastant, 
only  his  admission ;  and  looking  at  the  charter,  it  is 
dear  that  it  meant  that  no  per»on  should  bo  admitted 
contrary  to  the  diarter.    The  prosecutor  was  elected 
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<antrwrj  to  the  Gharter,  because  as  soon  as  a  bye-law  is 
paaaad  it  beoomes  part  of  the  charter.     Tucker  v.  Rez^ 
3  Bro.    Ch.  Co,  310.    The  second  and  third  issues, 
thereforoi  onght  to  be  found  f jr  the  dcfts.    As  to  the 
ibmth    issue,   that    the    prosecutor    had   not    con- 
■ducted  himself  as  alleged,  thb  onght  to  be  found  for  the 
defts.,  because  before   the  prosecutor    knew    of   his 
•election,  and  before  he  accepted  the  office,  he  made 
the    false  statement  which   obtained  him  admission. 
HoreoTer  issue  is  not  joined  in  the  language  of  the 
jpetom,  and  this  might  bind  the  defs.  hereaftw,  if  they 
were  advised  to  proceed  against  Dimsdale  in  any  other 
manner.  The  manner  of  his  removal  must  not  be  con- 
founded with  the  question  of  his  qualification.     There 
maj  have  been  ample  reason  for  removing  him,  but  the 
•defta.  may  have  proceeded  badly  to  remove  him  by  omit- 
ting to  give  him  notice.    A  man  is  not  considered  in 
imtil  he  has  been  finally  admitted  by  taking  the  oaths, 
and  he  was  not  sworn  in  until  after  the  fraudulent 
statement,  and  if  the  election  is  void  he  is  not  entitled 
to  hold.     If  it  be  contended  that  the  election  can  only 
be  questioned  by  information  in  the  nature  of  a  qvo 
toarroMto,  that  assumes  avoid  election.  The  charter  con- 
templates removal  for  ill-conduct  and  other  reasonable 
•cause,  **  by  the  warden  and  assistants,"  not  by  9110  loar- 
ranto.   Am  to  the  seventh  plea,  it  is  admitted  that  there 
was  good  cause  for  removal ;  the  false  and  fraudulent 
statement  was  sufficient  misconduct.    The  eighth  and 
ninth  issues  depend  on  the  manner  of  the  removal  with- 
out a  previous  summons,  which  it  is  admitted  made  it 
InformaL     The  great  question  is  the  validity  of  the  bye- 
law.     If  that  be  a  good  bye-law  and  incorporated  with 
the  cliarter,   and  the  expression  ** admitted**  means 
**  admitted  to  chiim  title,'*  that  is  tlie  principal  ques- 
tion.    [Martin,  B. — Suppose  we  hold  the  bye 'law 
.good,  and  that  there  was  a  false  representation  subse- 
quent to  the  election,  still  the  prosecutor  having  been 
^ected,  the  fraud  does  not  arise  till  afterwards.     Can 
jou  exclude  him  without  giving  him  notice,  even  though 
the  election  be  void  ?    The  word  '*  void  **  means  void 
when  it  has  been  ascertained  in  a  proper  manner.3 
Tlie  fraud  was  after  tlie  election,  but  before  he  was 
fiwom.    If  he  were  not  duly  elected,  there  was  no  occa- 
sion to  summon  him.     [Martin,  B. — ^The  fraud  being 
After  the  election,  would  not  affect  it,  though  it  might 
the  admission.     Chanxell,  B.— Is  he  not  entitled 
to  be  heard  on  that  point?]     If,  being  disqualified,  he 
is  elected,  he  can  have  no  claim  to  be  summoned.  The 
election  is  void,  and  the  law  does  not  recognise  him  in 
the  office.  Adjourned. 

Nov.  2%,— Gibbons  QLuth,  Q.C.  with  him)  contra. 
— The  bye-law  is  bad  by  reason  of  its  imposing  that  as 
A  disqualification,  which  is  not  a  disqualification  either 
in  law  or  reason.  First,  as  to  the  law  of  the  case ; 
the  case  of  Rex  v.  Liverpool  is  precisely  analogous 
with  the  present  case ;  that  case  has  remained  to  the 
present  day  unquestioned  in  a  court  of  law,  and  has 
^ways  been  acted  upon.  [Wilde,  B. — Your  difficulty 
iH  that  that  decision  does  not  go  the  whole  length  of 
the  present  case.]  The  judgment  then  is  applicable  to 
this  case,  and  has  been  acted  on  since  1759.  It  is  said 
that  an  assiBtant  might  be  appointed  renter-warden, 
-and  so  have  the  receipt  and  appropriation  of  the  funds  of 
the  corporation.  It  is  true  that  might  be  so,  but  it  is 
not  so  of  necessity :  he  might  be  passed  over ;  there  is 
nothing  in  the  charter  to  prevent  it  In  the  case  of 
Jieg.  V.  Owen,  15  Q.  B.  476 ;  19  L.  J.  490,  Q.  B., 
the  dark  of  a  County  Court  had  been  removed, 
and  on  a  quo  toarrmUo  information  the  jury  found  that 
the  alleged  inability  on  the  part  of  the  derk,  for  which 
he  had  been  removed,  consisted  solely  of  great  pecu- 
niary embarrassment  and  want  of  money  to  pay  his 
debts ;  and  in  his  judgment  Erie,  J.  said  :  '*  The  full 
effect  of  the  finding  is,  that  neither  in  respect  of 
mental  qualities  nor  bodily  powers  had  there  been  any 
disability ;   but  circumstances  existed  which  made  it 


probable  that  such  might  be  the  case  ;**  and  further, 
his  Lordship  said:  '^  I  cannot  say  that  by  the  mere  fact 
of  insolvency  his  faculties  are  rendered  in  such  a  state, 
and  his  principles  so  impeached,  as  to  lead  us  to  decide 
that  he  has  in  oonsequenoe  forfeited  his  office.  I 
cannot  say  that,  because  a  man  is  in  an  extremely 
embarrassed  pecuniary  state,  he  should  therefore  he 
deprived  of  every  office  in  the  discharge  of  wliioh 
sound  sense  and  firm  integrity  are  required.**  As  to 
the  effect  of  the  Mnnici^  Corporation  Act,  5  &  6 
WilL  4,  c  76,  the  case  of  RexY.  ChiU^  was  decided  en 
that  Act,  and  that  case  is  that  an  usoertificated  bank- 
rupt is  not  disqualified  from  being  elected  a  councillor 
for  a  borough,  and  holding  the  office,  unless  he  became 
bankrupt  while  holding;  that  is  a  very  significant  case 
to  show  how  the  court  interpreted  that  statute. 
[Martin,  B. — That  was  adedsaon  on  the  statute,  and 
according  to  its  terms.]  Then  as  to  the  reason  of  this 
case.  It  would  be  aa  reasonable  to  object  to  a  man 
because  he  had  red  hair.  There  was  in  the  city  of 
London  a  bye-law  that  no  brewer  should  be  a  member 
of  the  common  council,  because  they  were  believed  to 
be  rude  and  violent  men.  Would  that  be  held  a  good  bye- 
law?  [Martin,  B.— Suppose  a  bye-law  said  a  convicted 
felon  should  not  be  an  assistant.]  That  would  be  good : 
(^Bagge*s  case,  6  Coke  fiep.  11,  98  a.)  [Martin,  B. 
that  was  after  election.]  The  pit.  had  an  inchoate 
right;  the  act  here  complained  of  was  after  elec- 
tion. [Wim>e,  B. — But  he  was  insolvent  at  the 
tune  of  his  election.]  Jieff,  v.  Ttippende»,  3  Kast, 
186,  191,  is  a  case  in  point  ;  Utis  bye-law  imposes 
a  qualification  not  required  by  the  charter.  In  Hex 
V.  AUicood,  4  B.  &  Ad.  481,  502,  Lord  l>enman  snid, 
'*  The  other  point  taken,  namely,  that  the  body  elected 
from  is  narrowed,  would  undoubtedly  be  fatal  to  any 
bye- law ;  "  here  by  the  present  bye- law  the  body  is 
narrowed.  Jieg.  v.  Powell^  3  E.  &B.  377,  390;  23 
L.  J.  199,  Q.B.,  is  another  authority  to  the  same 
effect.  [Martin,  B. — The  case  I  have  already  pat, 
of  a  convicted  felon  being  ineligible,  might  go  to 
narrow  the  body  elected  form.]  Sir  Thomas  Earless 
case,  Carth.  173.  The  case  of  Green  v.  The  Mayor 
of  Durham,  dted  fur  the  defs.,  is  not  applicable,  tliere 
there  was  no  right  to  be  elected ;  here  there  was  an 
inchoate  right,  and  a  vested  right,  which  cannot  be 
divested.  In  the  case  of  72.  v.  I%e  College  of  Surgeons 
the  requirement  was  reasonable,  having  r^ard  to  the 
learned  character  of  the  body;  but  in  the  present  case 
all  that  is  nocessaiy  is  that  the  members  sliould  be 
saddlers.  In  the  case  of  iZ.  v.  The  College  ofPhgneiams 
there  was  no  inchoate  right ;  all  those  cases  differ  from 
the  present.  Then  as  to  the  issues.  A  person  apply- 
ing for  a  numdamus  is  not  bound  to  set  out  the  charter ; 
it  is  in  the  custody  of  the  company,  and  if  anything  is 
omitted  it  is  for  them  to  set  it  out  in  their  return. 
There  is  notlung  to  show  that  tlus  election  was  void ; 
that  bye-law  is  not  a  part  of  the  diarter,  and  if  the 
dection  were  bad  according  to  the  byu-law,  still  it  is 
good  according  to  the  charter.  TIw  return  tliat  the 
prosecutor  was  not  duly  dected  is  bad,  it  is  too  general : 
(/?.  V.  L^me  Regis,  1  Doug.  79.)  The  bye- law  was 
meant  to  apply  to  the  dection,  not  to  the  admisdon ; 
and  here  inquiry  was  not  made  into  the  prosecutor*s 
droumstances  until  after  his  dection.  The  dection  gives 
him  a  right  to  the  office,  and  the  admission  gives  him  a 
right  to  execute  the  duties  of  the  office,  and  any 
disqualification  must  be  an  entire  disqualification.  The 
only  method  of  ousting  the  prosecutor,  if  he  bo  wrongly 
in,  is  by  quo  warranto.  The  aU^g^d  fraud  was  an 
answer  given  to  a  question  by  the  clerk  of  the 
company,  and  can  have  no  effect.  If  the  bye-law  is 
bad,  a  gratuitous  statement  cannot  affect  him :  ( Ver- 
non V.  Kegs,  12  East,  632.)  The  ground  of  that 
decidon  was,  that  the  man  was  not  under  any  obliga- 
tion to  disclose  the  truth.  So  hero,  if  the  company 
were  induced  to  admit  hun  in  consequence  of  thi^ 
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statement,  it  was  their  own  fanit  for  not  making 
ether  inquiries :  {Feret  ▼.  Htllj  15  C.  B.  207  ;  Wkite 
T.  Gardmy  10  C.  B.  919 ;  Stewart  v.  Ashton,  8  Ir. 
O.  L.  Rep.  35 ;  19  Hen.  7,  c.  7.) 

R.  Clarhe^  hj  the  permianon  of  the  ooart,  replied  — 
This  ie  a  reasonable  bye-law,  and  R.  r.  Liverpool  is 
not  in  point  Then  20*.  in  the  pound  was  not  paid.  The 
rule  with  respect  to  diminishing  the  nnmber  of  persons 
eli^ble  to  be  elected  means  that  yon  shall  not  exclude 
a  class.  As  to  the  misrepresentation,  it  most  be  made 
with  referenoe  to  an  existing  fact,  to  avoid  a  contract : 
(5  Bep.  63  b;  6  Rep.  531  b ;  Com.  Dig.  '<  Bye-law,*' 
c  1  ;  11  Coke,  54  b.)  The  bye-law  is  not  necessarily 
had  because  it  is  not  signed ;  if  the  corporation  neg- 
lect to  get  their  bye-laws  confirmed,  they  are  liable  to 
a  penalty ;  the  word  ^  admitted  '*  in  the  bye-law  is  to 
be  read  as  "  allowed  :**  (/?.  v.  Aabridgef  2  Cowp.,  was 
also  cited.)  .  Cttr.  adv,  vuU, 

Jan,  12. — Martct,  B.,  after  stating  the  writ, 
retom,  pleas  and  special  terdict,  proceeded: — The 
first  and  great  question  is  as  to  the  validity  of  the 
l^e-law.  The  objections  made  to  it  were,  first,  that  it 
was  beyond  the  power  of  the  court  of  assistants; 
secondly,  that  it  was  void  because  of  the  provisions  of  the 
19  Hen.  7,  c  7  ;  and,  lastly,  that  if  not,  it  was  bad  in 
fonn,  as  being  directed  against  admittance  only,  and 
not  election.  The  first  objection,  if  valid,  must  be  so 
dther  because  of  the  bankruptcy  or  insolvency  of  a 
ft«eman  being  in  itself  an  unreasonable  ground  of 
disqualification  for  the  office  of  assistant,  or  because  of 
a  violation  of  the  charter  in  unduly  limiting  the  class 
from  whom  the  selection  of  assistants  is  to  be  made. 
Upon  full  consideration,  however,  we  are  of  opinion 
that  the  bankruptcy  or  insolvency  does  not  constitute 
an  unreasonable  ground  of  disqualification  for  the  office 
of  assistant  Not  only  is  the  office  in  itself  one  of 
trust  and  confidence,  but  it  leads  almost  as  a  matter  of 
course  to  the  office  of  renter-warden,  the  holder  of 
which  is  the  treasurer  and  keeps  the  purse ;  and  it 
seems  to  us  but  reasonable  that  persons  interested 
in  the  prosperity  and  honour  of  the  company  should 
desire  that  the  cnstody  of  its  money  should  be  not 
only  trustworthy,  but  safe,  beyond  the  risk  of  tempta- 
tion, and  that  the  conduct  of  its  affiurs  should  not  be 
in  the  hands  of  those  who  have  shown  themselves  to 
be  presumably  incompetent  to  the  prudent  manage- 
ment of  thdr  own.  It  is  true  that  persons  do  sometimes 
become  bankrupt  and  insolvent  without  misconduct, 
and  even  withont  imprudenoe,  but  the  great  mass 
of  bankruptcy  and  insolvency  is  to  be  traced  to 
one  or  other  of  these  causes ;  and  bye-laws  must 
be  considered  as  subject  to  the  general  maxim 
that  laws  ought  to  be  adapted  to  meet  cases  of  or- 
dinary occurrence,  and  ought  not  to  be  pronounced  bad 
because  in  rare  and  exceptional  instances  they  may 
work  a  hardship.  "With  respect  to  the  authoritaes  cited 
on  this  point  they  do  not,  in  our  opinion,  touch  it  That 
of  Rex  v.  The  Mayor  of  Lwerpool  arose  upon  the 
oommon  law  and  not  upon  a  l^e-law,  which  must 
necessarily  superadd  something  to  the  oommon  law, 
otherwise  it  would  be  idle.  Indeed,  bankruptcy  was 
unknown  to  the  common  law,  and  is  the  creation  of 
comparatively  modem  statutes.  The  other  cases 
turned  upon  the  construction  of  particular  statutes, 
relating  one  of  them  to  municipal  corporations,  and 
the  other  to  County  Courts,  and  they  have  equally  no 
application.  Next,  as  to  the  question  whether  the 
bye-law  unduly  restricts  the  eligible  class  in  violation 
of  the  provisions  of  the  charter,  we  must  observe  that 
there  is  a  distinction  in  this  respect  between  bye-laws 
which  exclude  a  class  of  persons  from  an  office  to 
which  by  the  charter  they  are  eligible,  and  those  which 
only  ascertain  a  criterion  of  fitness,  such  as,  baring 
rej^ffd  to  the  object  of  the  charter,  is  a  just  and  reason- 
able one.  The  former  class  is  void,  the  latter  valid ; 
and  it  is  within  this  class   that   the    bye-law   in 


question,  in  our  opinion,    falls.       The  law  in   th» 
respect  is  correctly  stated  in  Mr.  Frazer*8  learned  note 
to  the  case  of  Corporations,  78  a :  see  also  Greeny.  Tka 
Mayor  of  Ihtrhaan^  1  Burr.  127;  Rex  v.  The  CoU^e 
of  PhytidanSf  7  T.  R.  282.      The  second  objection, 
founded  upon  the  stat.  19  Hen.  7,  c.  7,  is  disposed  oT 
by  reference  to  the  decisions  upon  the  construction  or 
that  statute,  stated  in  2  Kyd,  108,  from  which  it  ap- 
pears that  althou^  a  penalty  may  be  incurred  by  tho 
persons  who  m^e  a  bye-law  without  the  approval 
therein  directed  to  be  obtained,  yet  the  bye-law  itself 
made  without  such  approval  is  not  invalid.  We  proceed  to 
consider  whether  the  last  objection  pointed  to  the  form 
of  the  bye-law  is  fatal.  That  objection  is,  that  the  bye- 
law  professes  to  invalidate  the  admittance  only,   and 
therefore  impliedly  permits  the  election,  by  which  it  is* 
alleged  that  the  right  of  admittance  is  vested,  andt 
after  which  it  is  said  that  the  admittance  is  merely 
ministerial.     The  whole  weight  of  this  ailment  rests- 
npon  the  assumption  that  the  bye-law  uses  the  words. 
**  be  admitted  a  member  of  the  court  of  assistants  "  in- 
the  same  restricted  sense  in  which  the  phrase  ^*  atf 
exeeutionem  officii  eui  admittatur  *'  is  employed  in  the 
charter     as     pointing     to     an      admittance     after- 
election.     Now,  assuming,    for  argument  sake,   that 
the    bye-law,   if  so   read,   would   be  inoperative  (a» 
to   which   we   ^ve   no  opinion),    still    the  question 
whether  it  is  to  be  so  read  depends  upon  whether  any 
other  reasonable  construction  can  be  put  upon  its  Ian— 
guage  so  as  to  make  it  operative ;  and  if  so,  whethea 
the  court  ought  to  construe  a  bye-law  like  a  plea  in 
estoppel,  or  whether  we  ought  not  to  put  upon  it  such 
a  construction  as,  if  possible,  to  make  it  effectuaL  Now, 
the  bye-law  is  certainly  capable  of  a  different  construe- 
tion  from  that  put  upon  it  by  the  prosecutor's  counsel ;. 
for,  according  to  the  ordinary  use  of  language,  a  law" 
that  a  person  shall   not  *'be   admitted   a  member  ** 
means  that  he  shall  be  excluded  from  becoming  so  by 
any  of  the  means  conducive  thereto,  whether  by  elec- 
tion, admittance  after  election,  or  otherwise.     Indeed, 
when  it  is  considered  that  in  this  case  the  functions  of* 
election  and  admittance  are  performed  by  the  same 
body,  it  seems  unreasonable  to  draw  a  distinction  be- 
tween a  rejection  thereby  at  the  election,  and  a  refusal 
thereby  of  admittance  after  election;  both  processes 
taken  together  constituting,  in  fact,  the  person  being 
"  admitted  a  member."     It  is  sufficient,  however,  to 
say  that  the  construction  above  suggested  Is  one  of 
which  the  bye-law  is  capable,  and  which  it  ought  to* 
receive  according  to  the  familiar  rule  of  construction, 
that   instruments  should    be    so  construed   as  that 
they    may   stand    good    rather    than    be     defeated. 
That   this    rule    is    applicable    to    bye-laws    snf-- 
cientiy  appears  from    the  case  of    The  PotUierere* 
Company  v.  PAtJZ^,  6  Bing.  N.C.  314     The  bye- 
law,  read  in  the  sense  thus  explained  and  enforced,, 
rendered  invalid  both  the  election  and  admittance  of 
the  prosecutor,  by  reason  of  his  insolvency ;  and  if  this- 
were  a  proceeding  against  him  by  ^pio  wammtOj  we- 
must  have  given  jn^^ent  for  the  Crown,  by  reason  of' 
such  his  disqualification.     It  was,  however,  axgued,^ 
that  the  question  nused  by  the  present  proceedings  was- 
different  from  that  which  would  have  arisen  upon  a» 
quo  warranto^  because  the  prosecutor  had  actually  been 
admitted,  and  had  seisin  of  the  office  before  his  removal,, 
and  that,  inasmuch  as  the  removal  took  place  withouf 
his  having  an  opportunity  of  being  heard  in  his  own 
defence,  it  was  inoperative,  and  so  that  ho  is  entitled  to- 
be  restored,  and  can  only  be  removed,  if  at  all,  either 
by  quo  warranto^  or  by  a  regularly  constituted  meeting, 
of  the  court  of  assist«its,   at  which  he  may  have  an 
opportunity  of  being  heard.     We  assent  to  this  axgu- 
ment  in  so  far  as  it  asserts  that  the  proceedings  at  the 
meeting  of  the  20th  Dec  were  inoperative  to  remove 
the  prosecutor,  as  for  a  corporate  offence  acyndicated' 
upon  by  dismissal,  pursuant  to  the  charter.    We  also* 
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thiak  that  the  leaned  oonnsel  for  the  prosecutor  was 
well  founded  in  his  contention  that  a  corporate  offence 
not  oonstitating  a  disqualification  de  facto,  committed 
after  election,  could  not  be  relied  upon  in  tlie  retnm  to 
a  ffumdamiu  to  restore  without  showing  an  expulsion 
in  oonaeqnenoe  of  such  offence  after  the  prosecutor  had 
had  an  opportunity  of  being  heard.    Thb  is  obviously 
reasonable;    because  the  person  accused    might,    if 
heard,  pnt  forward  an  excuse    which  the  court  of 
assistants,  proceeding  to  consider  the  question,  it  may 
he  less  vigorously  than  would  a  strictly  judicial  tribunal, 
might  in  their  judgment  deem  sufficient ;  or  ho  might 
prove  snch  circumstances  as  would  induce  them  to 
orerlook  the  offence  and  abstain  from  removing  him. 
Snch  a  course  of  reasoning  is,  however,  inapplicable  to  a 
ease  like  the  present,  in  which  the  prosecutor  appears 
to  have  been  from  the  beginning  disqualified  by  a  bye- 
law  forming  as  much  a  part  of  the  constitution  of  the 
company  as  does  its  charter,  and  where  the  court  of 
sasstants  could  not,  consistently  with   their   duty, 
waive  that  disqualifiGation,  or  do  otherwise  than  espel 
him.     The  distinction  between  such  a  case  and  that 
first  pnt  is  obvious.    It  is  also  plainly  distinguishable 
from  that  which  arises  where,  upon  a  mandamtu  to, 
elect,  the  corporation  returns  that  the  office  is  already  full 
so  as  to  pnt  it  upon  the  applicant  to  try  the  question 
in  a  proceeding  against  the  person  really  interested. 
We  should  be  very  slow  to  allow  the  prerogative  writ 
of  mandamus  to  issue,  ordering  the  restoration  to  office 
of  a  person  not  qualified  to  hold  it,  or  to  discharge  its 
duties,  who  ought  never  to  have  been  elected,  and  who 
never  would  have  been  elected  but  for  a  mistake  of 
fact  on  the  part  of  the  electors.     It  might  well  be  held, 
and  not  inconsistently  with  any  authority  cited,  that  the 
maxim  error  /acH  non  nocet  governs  the  case,  and 
decides  it  in  favour  of   the  defs.      It  is,  however, 
unnecessary  to  dispose  of  the  case  on  this  ground, 
because  the  only  circumstance  which  could  be  plausibly 
relied  upon  as  making  a  proceeding  by  quo  warranto 
necessary,  was  the  admittance  de  /acto,  it  being  dear 
that  the  insufficiency  after  election  would  be  a  good 
answer  to  a  mandamus  to  admit,  even  if  it  be  not  so 
to  a  mandamus  to  restore  (as  in  the  case  of  Rex  v. 
WiUiams,   8  B.  &  G.  681) ;  and  in  our  opinion  the 
argument   for  the    defs.    was    successful    to    show 
that  any  effect  of  the  admittance  in  this  case  was 
defeated  by  the  falsehood  whereby  it  was  obtained.  To 
this  argumeAt  several  answers  were  put  forward  on  the 
part  of  the  prosecutor.     First,  it  was  said  that  the 
misrepresentation  was  a  mere  falsehood  as  to  some- 
thing collateral  or  immaterial.      This  depends  upon 
whether  the  bye-law  was  valid,  and  it  is  disposed  of 
1^  our  decision  in  the   affimative.      In  each  of  the 
eases  referred  to  under  this  head,  except  Stewart  v. 
Aston,  the  court  held  that  the  misrepresentation  was 
not  of  a  fact  dantis  centsam  eontradui,  but  of  collateral 
matter.  In  the  case  of  Stewart  v.  Aston,  the  marginal 
note  of  which  is  incorrect,  a  consideration  had  actually 
passed  and  was  retained  by  the  def.,  so  that  he  was 
not  in  a  position  to  avoid  the  deed  upon  the  ground  of 
fraud:  (see  Clarke  v.  Dickson,  1  £.  &  B.  U8.)    In 
the  present  case,  as  the  bye-law  was  valid,  the  state- 
ment of  solvency  was  relevant  and  material   to  the 
question  of  admittance,  and  was  the  direct  cause  and 
occasion  thereof.    Next  it  was  said,  that  the  finding  in 
the  special  verdict  that  the  admittance  was  procured 
by  means  of  a  representation  which  the  verdict  desig- 
nates as   "false  and  fraudulent,"  ou^t   not  to  be 
acted  upon,  because  at  the  time  of  making  it  the  pro- 
secutor did  not  know  of  his  election.    To  this,  how- 
ever, the  answer  is  plain,  that  he  knew  he  mig^t  be 
dected,  and  made  the  statement,  knowing  it  to  be 
fidse,  to  the  agent  of  the  dectoral  body,  and  that  when 
that  statement  was  reported  to  them  at  the  court  of 
the  20th   Dec.,  when  he  was  admitted,  he  accepted 
and  acted  upon  the  admittance,  which,  as  he  must  then 


have  Known,  proceeded  upon  the  faith,  of  his  statement 
being  true.     These  drcumstanoes  simply  warrant  the 
conclusion  that  he  procured  his  admittance  by  false- 
hood and  fraud.    Lastly,  it  was  argued  that,  even 
assuming  the  admittance  to  have  be«n  procured  by 
fraud  of  the  prosecutor,  yet  the  office  became  vested  in 
him,  and  could  not  be  divested  by  reason  of  the  fraud. 
For  this  proposition  were  dted  the  cases  of  Feret  v. 
HiU,  where  the  misrepresentation  was  hdd  to  be  col- 
lateral, and  not  to  go  to  the  root  of  the  contract ;  and 
Stewart  v.  Aston,  where,  as  ahieady  pointed  out,  it  was 
impossible  to  place  tlie  parties  t»  statu  quo.    In  ndther 
of  those  cases  was  it  dedded  that  fraud  may  not  in- 
validate a  transfer  of  land  equally  as  one  of  goods, 
where  the  parties  can  be  put  m  statu  quo^  by  simpl^' 
avoiding  the  transaction,  and  the  election  to  avoid  it  is 
made  by  the  party  defrauded  within  a  reasonable  time 
after  the  discovery  of  the  fraud,  and  before  a  right  has 
been   created  in  any  third  party;    and  in  whatever 
manner  the  question  thus  stated  ought  to  be  decided, 
there  is  a  wide  difference  between  a  conveyance  of  land 
which  by  the  policy  of  law  must  be  vested  in  some 
one,  and  the  creation  of  a  personal  right  incapable  of 
transfer,  snch  as  the  office  of  assistant.      A  much 
doser  analogy  is  found  in  the  case  of  judgments,  and 
other  proceedings  in  courts  of  justice  obtained  by  fraud 
upon  the  court.    These  might  be  treated  as  void,  in  a 
collateral  prooee<Ung,  without  any  writ  of  deceit,  where 
that  process  existed,  and  without  any  application  to 
the  court  to  set  them  aside.      Instances  of  this  will  be 
found,  as  to  a  fine,  in  Fermor's  case,  3  Rep.  77a ;  as  to 
a  judgment,  Philipson  v.  Lord  Egremxmt^  6  Q.  B. ; 
and  as  to  a    decree.  Lord  Bandon  v.   Beecher,   3 
CI.  &  F.  479.     We  are  therefore  of  opinion  that  the  ob- 
jection as  to  the  effect  of  the  admittance  is  not  open  to 
tlie  prosecutor ;  and  in  so  deciding  wc  act  upon  the  plain 
principle  that  "  it  is  not  reasonable  tliat  a  man  should 
take  advantage  of  liis  own  wrong,  and  if  the  law  should 
give  him  such  power,  the  law  would  be  the  cause  and 
occasion  of  such  wrong."    We  have  thus  disposed  of  all 
the  questions  affecting  the  merits  of  the  case,  and  it 
only  remains  for  us  to  direct  how  the  verdict  should  be 
Atcred  upon  the  issues  in  point  of  form.    It  is  right 
here  to  notice  that  the  special  verdict  is  drawn  iu  the 
old  form,  with  much  xmnecessaiy  prolixity,  instead  of 
in  a  simpler  and  more  compendious  form,  after  finding 
the  facts,  stating  that  the  jury  are  ignorant  how,  upon 
such  facts,  the  issues  ought  to  be  found,  praying  the 
advice  of  the  court,  and  stating  that  they  find,  according 
to  its  judgment ;  or  if  it  be  decided  to  narrow  the  question 
for  opinion  of  the  court,  the  form  adopted  in  Lord  LondeS' 
borough  v.  MowoU,  4  E.  &  B.  1,  may  be  resorted  to. 
We  impute  no  blame  to  the  gentlemen  who  prepared 
the  spedsl  verdict  in  the  present  form,  for  which  there 
are  no  doubt  common  precedents  ;  but  we  trust  that  in 
future  a  shorter  form  will  be  adopted  in  practice.     As 
to  the  first  plea,  the  substantial  part  of  it  must,  ac- 
cordmg   to   our   judgment,  be  found  for  the  defs. 
The  traverse  as  to  the  charter  being  insuffidently  set 
out  in  the  mandamns  ought  to  be  treated  as  a  distinct 
issue  in  denial  of  the  charter,  and  found  for  the  prose- 
cutor.   So  ought  the  traverse  as  to  the  prosecutor 
having  been  didy  elected,  because  upon  these  plead- 
ings the  issue  as  to  the  dection  is  simply  whether  it 
was  done  in  point  of  fonn ;  the  disqualification  of  the 
prosecutor  bdng  the  subject  of  dbtinct  averment  in  the 
mandamus,  return,  and  plea.    We  must,  for  this  pur- 
pose, treat  the  issue  as  divisible;    for   the  second 
G.  L.  P.  A.  puts  the  pleadings  in  mandamius  after  the 
return  upon  the  same  footing  as  those  in  an  ordinary 
action.  As  to  the  residue  of  the  first  plea,  the  judgment 
of  Lord  Wensleydale  in  Lush  v.  RusstU,  5  Ex.  203,  is  con- 
dusive  to  show  that,  in  our  view  of  the  substantial  ques- 
tion, the  finding  must  be  for  the  defts.    As  to  the 
second  plea,  it  is  either  substantial  in  point  of  law  on 
the  ground  that  the  prosecutor  was  an  assistant  and 
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entitled  to  Attend  the  meeting  of  the  wardens,  or  as  an 
implied  traverse  of  that  part  of  the  retom  which  we 
have  held  to  bo  an  answer  to  the  mandaimu,  and  as 
that  averment  is  disproved  the  plea  fails ;  or  if  that  aver- 
ment is  not  to  be  so  construed,  Uie  plea  is  insaffictent 
in  point  of  Uw,  smd  then  in  order  to  entitle  the  prose- 
■cator  to  a  verdict  tliereapon,  it  was  necessary  to  prove 
all  the  averments^  In  either  view  the  verdict  upon 
that  issue  must  be  for  the  defts.  The  result  is,  we 
xeverse  the  judgment  of  the  Q.B.,  and  give  judgment 
ibr  tiie  defts.  Judgment  reverted. 


Beportedby  Jaxbs  PATEKSoy,  E«q.,  of  the  Middle  Temple, 

J^arrUter-ai-Law. 


Thvreda^^  Feb.  21. 
Evans  v.  McLouuiii«ax. 
Haheat  corpus — Excite  Act,  7^8  Geo.  4,  c.  53, 
St.  33,  79 — Statutorjf  power  to  arretty  detain  ond 
take  be/ore  a  justice —  What  it  a  reatonable  detention 
— Juntdiction —  CertiorarL 
M.  being  found  attlaUng  in  illicit  dtttUlation  vfat  ar- 
retted in  the  evening  by  E.  an  excite  officer  and  two 
police  conttablet,  E.  te/i  M,  in  charge  of  the  police^ 
and  went  to  find  a  justice  of  tite  peace  before  whom 
Vie  prisoner  could  be  toiben,  under  7^8  Geo,  4, 
c.  53,  t,  33.  Several  jusiicet  routed  to  act,  but  at 
length,  on  the  tecond  day  after  the  €irrett,  one  was 
found,  who,  after  hearing  Uie  charge,  convicted  M. 
There  was  no  informatum  or  conviction,  but  ordy  a 
wcarrawt  of  commitment  granted  to  £.,  after  the 
prisoner  failed  to  pay  the  fine  imposed,  M.  having 
moved  for  his  discitarge  on  the  ground  of  the  de- 
tention by  the  police  Juioing  been  tUegal: 
JBeld  (reversing  the  judgment  of  tJte  Court  of  Session 
in  Scotland),  that  E.  was  justified,  under  sect.  33,  in 
leaving  M,  in  c/targe  of  the  police  v^ile  seeking  a 
justice ;  and  w/iether  there  was  unreatonable  delay 
or  not  in  taking  thepritoner  before  ajutlice(andtem' 
ble,  tliere  wat  notie),  thejuttice  hadjuritdictioti,  and 
the  Si/^^erior  Court  could  not  interfere,  at  the  wnit 
<f  certiorari,  i^c.,  wat  taken  away  by  the  79fA 
section;  that  the  arrett  wat  an  immedUue  arrest, 
and  no  information  in  writing  wat  necettary ;  and 
there  wat  no  subttantial  irregularity  in  the  pro^ 
eeedingt. 

This  was  an  appeal  from  the  Court  of  Session  in 
Scotland,  the  court  having  discharged  the  resp. 
imder  a  writ  of  habeat  corput,  on  the  ground  that  he 
was  illegally  convicted  of  illicit  distillation  under  the 
Excise  Act,  7  &  8  Geo.  4,  c.  53,  s.  33. 

The  circumstances  of  the  arrest  and  detention  were 
4IS  follow: — The  resp.  M'Loughlan  was  a  miner, 
living  near  Airdrie,  and  was  apprehended  bj  the  app., 
an  excise  officer  and  two  police  constables,  on  the 
evening  of  22nd  March  1858,  near  Airdrie,  beside  a 
£till,  which  was  running  spirits  or  low  wines.  The 
prisoner  and  other  men  were  engaged  in  superintend- 
ing the  running  of  the  spirits  or  low  wines  when  they 
were  apprehended.  The  exdse  officer  and  the  police 
officers,  after  the  apprehension,  conveyed  the  prisoner 
to  the  police-office  at  Airdrie.  After  lodging  him 
there,  the  excise  officer  immediately  proceeded  to 
endeavour  to  find  a  justice  of  the  peace  to  hear  the 
cause.  He  first  applied  to  —  Kidd,  Esq.,  justice 
of  peace  in  Airdrie,  on  22nd  March  1858,  and  re- 
•queeted  him  to  hear  the  case.  Mr.  Kidd  declined  to 
do  so,  and  referred  the  excise  officer  to  Mr.  W<att,  the 
justice  of  peace  clerk  at  Airdrie.  The  officer  applied 
to  Mr.  Watt  to  procure  a  justice  to  hear  the  case,  but 
that  gentleman  stated  that  it  could  not  be  done  on 
the  evening  of  the  22nd,  and  requested  the  officer  to 
attend  next  morning,  when  a  justice  would  bo  pro- 
cured.    In  these  circumstances  the  prisoner  was  de- 


tained, along  with  the  other  persons  apprehended, 
during  the  night  of  the  22nd,  in  the  county  polioe- 
office.  The  officer  attended  next  morning  at  Mr.  Watt*s 
office,  and  again  requested  that  the  case  should  be 
taken  up.  He  was  informed  that  it  would  be  so  taken 
up  during  the  course  of  the  day,  when  a  eourt  which, 
was  tlien  being  held  by  the  sheriff-substitute  was 
over.  The  officer  waited  till  said  court  was  over,  and 
again  applied  for  a  hearing,  but  he  was  informed  by 
the  Procurator-Fiscal,  Air.  Steel,  that  none  of  Oin 
magistrates  present  would  hear  the.  case,  because  the 
officer  had  not  exhibited  informations  and  served  sum- 
monses upon  the  prisoners ;  which  things  were  not 
ncoessaiy.  The  officer  then  proceeded  to  his  superior 
officer,  the  supen'isor  at  Hamilton,  and  informed  him 
of  the  drcnmstance.  The  supervisor  came  in  with 
the  officer  from  Hamilton  to  Airdrie,  on  the  morning 
of  the  24th  March,  and  having  seen  Mr.  Thomas 
I'orrance,  justice  of  the  peace,  tlic  super^'isor  induced 
him  to  hear  the  case  on  the  24th  March.  Up  to 
the  time  of  hearing,  the  prisoner  and  the  other  persons 
apprehended  were  kept  in  the  county  police-office. 

The  excise  officer  laid  before  the  magiittrate  the 
statute  above  quoted,  and  then  made  an  ond  complaint 
against  the  pristmer,  to  the  effect  that  he  discovered 
him  in  and  about  a  private  and  unentered  place,  at  the 
time  and  place  mentioned  in  the  warrant  of  Ciimmit- 
mcnt,  where  there  was  in  the  ooune  of  manufacture 
spirits  from  a  still,  which  was  at  the  time  running  the 
said  spirits,  and  where  there  were  certain  materials  in 
preparation  for  mannfactuxing  such  spirits,  and  that 
the  prisoner  was  knowingly  aiding,  assisting,  and  coa^ 
oemcd  in  the  manufacture  of  such  spirits,  contrary  to 
thesaid  Act  7  &  8  Geo.  4,  c.  53,  sect.  33. 

Evidence  on  oath  in  support  of  the  complaint  was  then 
given,  namely,  that  of  the  officer  Robert  Evans,  being  one 
credible  witness  in  terms  of  the  statute.  After  hearing 
the  offioer*s  evidence,  the  justice  of  the  peaco  convicted 
the  prisoner  of  the  offence  charged  agaiubt  him  in 
terms  of  the  statute,  and  imposed  the  penalty  set 
forth  in  the  waxrant  of  commitment.  No  conviction 
was  written  out  or  signed  by  the  justice,  as  it  is  not, 
and  has  never  been,  the  practice  in  any  part  of  the 
United  Kingdom,  to  write  out  |oonvictions  for  offences 
under  this  section  of  the  statute  when  the  penalty  is 
not  paid.  The  only  writing  which  is  then  signed  or 
issued  is  the  wanrant  of  commitment,  and  that  warrant 
was  so  signed  and  issued  in  the  following  tennii,  the 
penalty  not  being  pud : — 

''  County  of  Lanark,  to  wit. — ^To  Mr.  Robert  Evans, 
and  te  the  keeper  of  t^e  house  of  correction  at  Airdrie, 
in  the  county  of  Lanark. — ^Whereas  John  M^LoughlaUf 
of  Coathill,  in  the  county  of  Lanark,  is  and  stands 
convicted  this  day  before  me,  Thomas  Torrance,  Esq., 
one  of  her  Majesty's  justices  of  the  peace  in  und  for 
the  said  county  of  Lanark,  for  that  one  Robert  Evans, 
being  an  officer  of  excise,  did,  on  the  22nd  day  ot 
Mareh  in  the  year  of  our  Lord  1858,  at  Beirs  Stane, 
iu  the  said  county  of  Lanark,  discover  and  find,  in  a 
certain  private  and  unentered  place,  manufacturing, 
and  in  the  course  of  manufacturing,  certain  goods  and 
commodities  for  and  in  respect  whereof  a  duty  of 
excise  is  imposed,  to  wit,  a  still  which  was  running 
spuits  and  certain  materials  and  preparations  for  ma- 
nufacturing such  goods  and  commodities,  to  wit,  low 
wines,  and  did  at  the  same  time  discover,  in  and  aboat 
such  private  and  unentered  place,  the  said  John 
M'Longhlan  knowingly  aiding,  assisting  and  concerned 
in  the  manufacturing  of  such  goods  and  commodities, 
contrary  to  the  form  of  the  statute  in  that  case  msda 
and  provided,  whereby  the  said  John  M*Loughlan  hath 
forfeited  and  lost  the  sum  of  dOL  And  whereas  the 
said  John  M'Loughlan  hath  refused  and  neglected  to 
pay  the  said  sum  of  30^  into  the  hands  of  the  said 
Robert  Evans,  being  such  officer  of  exdse  as  afuresaid, 
and  who  conveyed  the  said  John  M*Loughlan  before 
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xne  in  piirsoance  of  the  said  statute,  charged  with  the 
offenoo  aforesaid.  These  are  therefore  to  require  yon, 
the  said  Robert  Evans,  to  couTej  the  said  John 
M'Longhlan  to  the  House  ef  Correction  at  Airdrie,  in 
the  said  county  of  Lanark,  and  to  deliver  him  to  the 
keeper  thereof,  together  with  this  warrant.  And  I  do 
hereby  command  you,  the  said  keeper,  to  receive  the 
■aid  John  M'Loughlan  into  your  custody  in  the  said 
house  of  correction,  there  to  remain  and  to  be  kept 
to  hard  labour  for  the  space  of  three  calendar  months, 
to  be  reckoned  trom  the  date  hereof^  or  until  (during  the 
said  three  months)  he  shall  have  paid  the  said  sum  of 
3021,  and  for  so  doing  this  shall  be  your  sufficient  war- 
rant. Given  under  my  hand,  at  Airdrie,  in  the  said 
county  of  Lanark,  the  24th  day  of  March  in  the  year 
of  our  Lord  1858. 

(Signed)  "  Thomas  Tobkance,  J.P." 

The  statute  7  &  8  Geo.  4,  c  53,  a.  33,  enacts  as 
follows : — *'  That  when  any  officer  of  excise  shall  at 
any  time  find,  in  any  private  or  unentered  place,  manu- 
facturing, or  in  the  course  of  manufacturing,  any  goods 
or  commodities  for  or  in  respect  whereof  any  duty  of 
eanase  is  or  shall  be  imposed,  or  any  materials  or  prepa- 
rations for  manufacturing  any  such  goods  or  comm(Mii- 
ties,  and  shall  at  the  same  time  discover  in  or  about 
such  private  or  unentered  place  any  person  knowingly 
aiding,  assisting,  or  in  anywise  concerned  in  the  manu- 
facturing of  such  goods  or  commodities,  every  person 
80  discovered  shall  forfeit  and  lose  the  sum  of  30/.  over 
and  above  all  other  penalties  to  which  the  proprietor  of 
the  same,  or  the  person  in  whose  custody  or  possession 
the  same  shall  be  found,  or  by  whom  the  manufacturing 
of  such  goods  or  commodities  may  be  carrying  on,  is  or 
may  be  subject  and  liable ;  and  it  shall  be  lawful  for 
any  officer  of  exdse,  and  all  persons  acting  in  his  aid 
and  assistance,  to  arrest  and  detain  every  person  so 
discovered,  and  to  convey  him  or  her  before  one  or 
more  justice  or  justices  of  the  peace  for  the  county, 
shire,    division,    city,    town,  or   place  wherem  such 
person    shall    be    so    discovered    as  aforesaid;    and 
it  shall  be  lawful  to  and  for  such  justice  or  jus- 
tices of  the  peace,  on  confession  of  the  party,  or  by 
proof  on  the  oath  of  one  or  more  credible  witness  or 
witnesses  made  of  such  oflTencq,  to  convict  every  such 
person  so  discovered  as  aforesaid,  and  every  person  so 
convicted  shall,  immediately  on  such   conviction,  pay 
the  said  sum  of  30/.  into  the  hands  of  the  officer  who 
shall  have  conveyed  such  offender  before  such  justice  or 
justices  of  the  peace,  to  be  paid  to  the  commissioners 
of  exdse,  or  the  commissioner  or  commissioners  and 
assistant  commissioners  of  exdse  in  Sootiand  or  Lre- 
land  respectively,  or  to  such  person  or  persons  as  they 
may  respectively  appoint,  to  be  applied  in  such  manner 
as  other  excise  penalties  are  by  this  Act  directed  to  be 
applied;  and  on  any  such  offender  refusing  or  neglecting 
to  pay  the  said  sum  of  30/.  the  justice  or  justices  so 
convicting  as  aforesaid  shall  and  may,  by  warrant  or 
warrants  under  his  or  their  hand  or  hands,  commit  the 
said  offender  to  the  house  of  correction,  or  other  prisou 
for  the  said  county,  shire,  division,  city,  town,  or  place 
respectively,  there  to  remain  and  to  be  kept  to  hard 
labour  for  the  space  of  three  calendar  months,  to  be 
reckoned  from  the   day  of  such  conviction ;  and  the 
person  so  conricted  and  committed  shall  not  under 
any  pretence  or  by  reason  of  any  authoritv  or  order 
other  than  as  hereinafter  mentioned  be  discharged 
until    he    or  she  shall  have  pud  the  said  sum  of 
30/.,  or   until    the    expiration    of  the    said    three 
months,*'  &c. 

By  sect.  79  it  is  also  enacted,  "  That  no  writ  of 
certiorari  or  other  writ  or  process  shall  be  issued  at 
the  suit  of  any  def.  out  of  any  of  his  Majesty^s  courts  of 
record  in  England,  Scotland,  or  Ireland,  nor  shall  any 
hin  of  suspension,  advocation,  or  reduction,  be  passed, 
nor  shall  any  letter  or  letters  of  suspension,  advocation, 
w  reduction,  or  any  other  proceeding,  be  bsued  out  of 
[Mao.  Ca8.] 


the  Court  of  Sessbn  or  Court  of  Justiciary  in  Scotland 
to  supersede,  sist,  stay,  remove,  or  in  anywise  affect 
any  informati<)n  or  judidal  proceeding  before  the  Com- 
missioners of  Exdse  or  Commissioners  of  Appeal  in 
this  Act  after  mentioned,  or  before  any  justice  or  jus- 
tices of  the  peace  in  the  United  Eongdom  in  pursuance 
of  this  Act,  or  any  other  Act  or  Acts  of  Parliament 
relating  to  the  revenue  of  excise,  or  any  judgment 
thereupon,  and  that  every  such  information  shall  !>• 
tried  and  determined,  and  every  such  judicial  proceed- 
ing shall  be  had  and  completed,  and  every  such  judg- 
ment executed,  any  such  writ  of  certiorari  or  other 
writ  or  process  or  letter  or  letters  or  bill  of  suspension, 
advocation,  or  reduction,  or  other  proceeding  notwith- 
standing :  provided  always,  that  nothing  herein  con- 
Uuned  shall  extend,  or  be  deemed  or  construed  to  ex- 
tend, to  any  writ  of  oertiorarif  sued  or  issued  in  sueh 
cases  in  beiialf  of  his  Mijesty  out  of  his  Miyesty*» 
Courts  of  Exchequer  in  Englimd,  Scotland,  or  Lrelaod 
respectively.^* 

The  prisoner,  after  being  in  prison,  applied  to  the 
Court  of  Session  for  a  suspension  of  the  sentence  and 
liberation,  equivalent  to  a  writ  of  habeas  corpue,  Th» 
Court  of  Session  held  the  conviction  bad,  on  thegroond 
that  the  justice  had  no  jurisdiction,  inasmuch  as  thi» 
was  not  the  case  of  an  immediate  arrest,  there  having 
been  a  break  in  the  custody  by  reason  of  the  prisoner 
being  committed  to  the  custody  of  the  police  and  kept 
in  prison  forty-eight  hours,  which  the  statute  did  not 
warrant  The  exjowb  officer  now  appealed  against  that 
decision. 

The  Lord  AthocaU  (Moncreiff)i  Weltby  and  F, 
Russellj  for  the  app.,  contended  that  the  jurisdiction  of 
the  Superior  Court  was  entirely  taken  away  by  sect.  79 
of  the  Excise  Act,  7  &  8  Geo.  4,  c.  53,  in  aU  cases  where 
there  was  jurisdiction  in  the  justice  who  convicted. 
Here  there  was  jurisdiction,  for  the  prisoner  was  found 
aiding  in  the  illicit  distillation.  The  statute,  sect.  33, 
gave  power  to  the  excise  officer,  and  all  persons  aiding 
him,  to  arrest,  detain  and  canry  such  offender  so  di»- 
covered  before  a  magistrate.  The  power  to  detain 
must  mean  to  detain  a  reasonable  time  until  a  jnatioo 
could  be  found.  .  It  was  true  that  here  the  exdse 
officer  had  given  the  prisoner  in  charge  to  the  police 
constables  while  he  went  in  search  of  the  justice,  and 
some  time  elapsed  before  a  justice  could  be  found ;  bat 
the  time  which  so  elapsed  was  not  caused  by  any  un- 
reasonable delay  of  the  officer,  but  by  the  circumstance 
of  one  justice  sfter  another  refusing  to  act  The  4el>J 
was  not  due  to  the  negligence  of  the  exaae  officer.  Not 
only  the  exoM  officer  had  power  to  detain,  but  all 
persons  astisting  him,  and  here  the  police  constable,  in 
keeping  the  prisoner,  was  acting  in  aid  of  the  exda» 
officer,  and  therefore  under  the  authority  of  the 
statute.  There  was  no  unreasonable  delay  therefore, 
and  even  if  there  had  been,  still  the  justice  would 
have  had  jurisdiction.  Thus,  m  Van  Bowen^e  case,  9 
Q.  B.  669,  though  a  week  had  elapsed,  this  was  held 
to  be  so.  It  could  make  no  difference  here  thai  the 
police  officer  kept  the  prisoner  in  a  cell,  as  it  would 
have  been  equally  an  imprisonment  or  detention  if  the 
prisoner  had  been  kept  in  an  inn  or  a  private  house. 
The  justice  had  nothing  to  do  with  the  delay  in  bring- 
ing the  prisoner  before  him,  but  the  offence  and  the 
arrest  gave  him  jurisdiction,  and  there  was  one  con- 
tinuous detention  throughout.  As  to  the  objectbns- 
urged,  there  was  no  necessity  for  an  information  in. 
writing,  as  the  statute  did  not  require  it 

M,  Chambert,  Q.  C.  and  Neesk,  for  the  resp., 
contended  that  Uie  jurisdiction  of  the  Superior  Court  U> 
interfere  by  habeas  corpus  was  not  taken  away  by  the 
79th  section,  for  it  was  the  right  of  the  subject  in  all 
cases  of  illegal  imprisonment  to  apply  for  his  discharge. 
There  was  no  jurisdiction  in  the  justice,  as  it  was  only 
in  cases  of  summary  or  immediate  arrest  that  the 
exdse  officers  oould  proceed  as  they  had  done.    The 

S  S 


318 


MAGISTRATES'  CASES. 


H.  OF  L.] 


EVAKS  V.    McLOUOBLAN. 


[H.  OF  L. 


usual  oonrse  was  to  apply  for  leaye  of  the  Excise  Com- 
missioners to  proceed  hy  information  ai!i;aiiist  the  pri- 
soner nnder  the  61st  section,  and  the  privilege  of  pro- 
oeeding  under  the  33rd  section  was  confined  to  cases 
where  the  offender  was  taken  immediately,  that  is, 
without  any  delay,  before  a  justice.     Here  there  was  a 
breach  in  the  detention  by  the  exdse  officer  committing 
the  prisoner  to  the  custody  of  the  police,  which  he  had 
no  authority  to  do.    His  powers  under  the  33rd  section 
must  be  strictly  interpreted,  and  he  had  no  right  to  com- 
mit the  offender  to  prison  before  taking  him  to  a  justice 
of  the  peace.       The  illegal  custody  commenced  the 
moment  the  prisoner  was  handed  over  to  the  police. 
[Lord  Cheuisfobd. —  Could  not  the  excise  officer 
have  left  the  prisoner  in  a  room  under  the  charge  of 
somebody  while  he  went  in  quest  ef  a  magistrate,  and 
then   returned  and    carried  him  before  the  magis- 
trate?]    No,  he  conld  not  leare  the  prisoner  in  a 
room,  but  might  carry  the  prisoner  about  with  him. 
[Lord  Chelmsford.  —  Surely,   if  a  man  is  appre- 
hended in  this  country  so  late  that  he   cannot  be 
taken  before  a  magistrate,  he  may  be  detained  till  next 
morning ;  that  is  reasonable,  and  it  has  been  decided.] 
Yes,    but    though    the  prisoner    may    be    detained, 
he  cannot  be  put  in   an  ordinary  prison.        [Lord 
Gheuisford.  —  Call   it    a    lock-up    house,   or  a 
cage ;  it  is  in  fact  a  gaol.     The  prisoner  might  have 
been  re-arrested,  under  4  &  5  Will.  4,  c.  51,  s.  25,  but 
eould  not  be  detained  in  the  manner  he  was.     Tlie 
Lord  Chakckllor. — The  whole  question  turns  on 
this,  whether  the  excise  officer  was  not  all  the  while 
hondJUh  pursuing  the  object  of  the  Act,  in  bringing  the 
party  before  the  magistrate,  and  whether  there  was 
any  unreasonable  delay.]     The  first  duty  of  the  magis- 
trate was  to  ask  if  there  had  been  any  delay  in  bring- 
ing the  prisoner  before  him  ;  if  there  was,  he  had 
no  jurisdiction,  under  the  33rd  section  of  the  statute, 
and  he  ought  to  have  declined  to  hear  the  case.     In 
Hwf  r.   Linton^   2   Irv.  333,  a  Scotch  case,  under 
the  Reformatory  Schools  Act,  17  &  18  Vict.  c.  74,  a 
girl  was  put  in  the  police  cell  by  the  magistrate  till 
they  could  make  inquiry  about  her,  and  it  was  held 
the  magistrate  had  no  right  so  to  detain  the  child  in 
that  manner,  for  that  was  not  in  pureuanoe  of  the  Act. 
There  are  other  objections  to  this  conviction.     There 
was  no  written  information,  as  there  ought  to  have 
been.     There  was  no  record  of  the  conviction ;   the 
justice  ought  to  have  taken  notes  of  the  evidence : 
(Paley  on  Convictions,  84,  ed.  1838.) 

Tlie  Lord  Chancellor. — My  Lords,  notwith- 
standing the  able  argument  which  we  have  heard  at 
your  Lordships*  bar  from  the  counsel  for  the  reap.,  I  must 
say  that  I  entertain  a  clear  opinion  that  the  decree  ap- 
pcaUed  against,  which  was  pronounced  in  the  conrt 
betow,  ought  to  be  reversed,  but  not  at  all  on  the 
ground  that  the  Court  of  Session  has  no  jurisdiction 
over  such  m.'^ters.  The  Court  of  Sesstoa  had  jurisdic- 
tion, over  such  matters,  and  no  Act  of  Parliament  has 
been  passed  to  deprive  that  high  tribunal  of  the  juris- 
diction which  it  once  enjoyed.  And  although  the 
Scotch  Court  of  Ex.  would  have  co-ordinate  jurisdic- 
tion in  such  a  matter,  it  does  not  at  all  follow  that 
when  it  was  brought  into  the  Court  of  Session  it  would 
have  been  coram  nonj'ucUoe.  If  this  proceeding  could 
have  been  impeached  on  the  ground  that  the  justice 
had  no  jurisdiction  over  the  offence  with  which  the  resp. 
was  charged,  I  am  of  opinion  that  in  that  case  the 
Court  of  Session  would  have  had  jurisdiction,  and 
would  hava  been  fully  entitled  to  hear  the  objections 
that  were  raised.  But,  upon  looking  at  the  Act  of 
Parliament,  it  appears  to  me  quite  clear  that  the  79th 
section  takes  away  any  jurisdiction  from  the  Court  of 
Sesnon  in  this  case.  It  lies  upon  the  resp.  to  show  that 
the  writ  of  habeas  corpus  was  regularly  sued  out.  By 
the  79th  section  of  the  7  &  8  Geo.  4,  c  53,  it  is 
enacted,  "That  no  writ  of  certiorari  (that  would  apply 


to  England)  or  other  writ  or  process  shall  be  iasaed  at 
the  suit  of  any  def.  out  of  any  of  his  Majesty's  ooartB 
of  record  in  England,  Scotiand,  or  Ireland,  nor  alull' 
any  bill  of  suspension,  advocation,  or  redaction   b» 
passed,  nor  shall  any  letters  of  suspension,  ad\'t)catioay 
or  reduction,  or  any  proceeding  be  issued  out  of  tho 
Court    of    Session     or    Cout    of    Justiciary     in 
Scotland    to    supersede,    sist,    stay,   remove,  or    ia 
anywise  affect  any  information  or  judidal  proceedtni^ 
before  the  Commissioners  of  Excise,  or  OonunissioisHs 
of  Appeal  in  this  Att  after  mentioned,  or  before  mnj 
justice  or  justices  of  the  peace  in  the  United  Kiogpiloiii' 
in  pursuance  of  this  Act."    Therefore,  if  the  jnstio» 
before  whom  M^Loughlan    was  brought  was  acting 
in  pursuance  of  the  Aot^  and  had  jonsdiotion  in  the- 
matter,  the  suspension  was  incompetent  and  the  Oourt 
of  Session  had  no  jurisdiction.    Now  it  seems  to  me 
that  the  learned  oounsel  for  the  resp.  have  utterly  failed 
in  showing  that  the  justice  had  not  juxisdiction.    For 
it  is  enacted  by  the  33rd  section  of  the  same  Act  that 
created  the  offence  that  it  "  shall  be  lawful  for  any 
officer  of  excise,  and  all  persons  acting  in  his  aid  and 
assistance  (and  in  this  case  I  know  not  whether  Hm 
officer  of  police  might  not  be  considered  as  acting  in 
aid  and  assistance  of  the  officer  of  excise  if  it  wese- 
necessary  to  oonsider  that),  to  arrest  and  detain  eveiy 
person  so  dlBoovered,  and  to  convey  him  or  her  before 
one  or  more  justice  or  justices  of  the  peace  for  the 
comity,  shire,  division,  city,  town,  or  place  wherem 
such  persons  shall  be  so  discovered  as  aforesaid.**  Hers 
there  is  power  given  to  the  excise  ofieeri  and  to  all 
who  are  acting  in  hie  aid,  to  arrest,  detain  and  convej 
the  offender  before  a  justice.    Then  come  the  wof  da 
which  give  jurisdiction  to  the  justice :  ^  And  it  shall 
be  lawful  to  and  for  such  justices  of  the  peace,  on 
confession  of  the  party,  or  by  proof  on  the  oath  of  one 
or  more  cradible  witness  or  witnesses  made  of  sndi 
offence,  to  convict  every  such  person  so  discovered  aa 
aforesaid.**    Now  it  is  not  at  all  disputed  that  the 
magistrate  who  acted  in  this  case  would  have  had 
jurisdiction  if  he  had  been  the  magistrate  to  whom  the- 
resp.  was  taken  in  the  first  instance,   on  the  2Snd 
March,  in  order  to  make  the  complaint  before  him.     If 
the    reap,    had    been  immediately    conveyed    before 
that  magistrate,  and  that  magistrate   had  proceeded 
to  hear  and  decide,  no  question  could  have  been  made 
about  the  jurisdiction.     But  it  so  happens  that  the 
arrest  being  on  the  22nd  March  (I  believe  there  is 
some  doubt  about  the  date),  it  was  not,  according  to 
the  statement  in  this  case,  till  the  24th  March  that 
the  hearing  took  place.     And  it  is  said  during  that  in- 
terval the  resp.  could  not  be  considered  as  having  been 
detained  under  the  authority  of  the  Act.    Now  it  is- 
allowed  by  the  counsel  for  the  resp.  that  all  that  is  rea- 
sonable may  be  done  by  way  of  detention  for  the  pur- 
pose of  having  the  matter  adjudicated.     And  it  is  not 
disputed,  I  presume,   that  if  3f^Loughlan  had  been 
taken  to  the  house  of  a  justice,  and  the  justice  had 
been  at  dinner,  he  might  lawfully  have  been  detained 
in  the  hall,  or  introduced  into  the  drawing-room,  or 
into  a  picture-gallery,  to  amuse  himself  until  the  repast 
was  over,  and  the  matter  might  then  be  heard.     In* 
deed,  it  is  admitted  that  the  excise  officer  might  have- 
taken  the  prisoner  to  his  (the  officer's)  house  and  de- 
tained him  there.     But  the  objection  is  that,  instead 
of  being  in  the  officer's  house,  he  was  taken  to  a  prison^ 
and  a  police  officer  was  asked  to  take  cure  of  him. 
Well,  I  say  again,  referring  to  these  sections  of  the 
Act  of  Parliament,  that  the  police  officer  in  doing  that 
might  be  considered  as  actmg  in  the  aid  of  the  excise- 
officer;  at  all  events  he  was  acting   for  the  excise 
officer,  and  the  excise  officer  must  be  considered  as  the 
party  who  is  detaining  him :  qvifadi  per  alktmfaeit 
per  se.    Here  the  excise  officer  did  detain  him,  and  it 
is  allowed  that  there  was  no  detention  whatsoever  be- 
yond what  was  essentially  necessary  for  the  matter 
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being  adjudicated.    There  was  no  malice,  no  violence, 
no  harah  treatment,  and  no  time  at  all  was  wasted. 
The  excise  officer  does  his  beet  to  find  a  jastioe  to  hear 
the  case.    He  goes  first  to  one  man  and  then  to  ano- 
ther, and  then  he  consults  the  officer  who  represents 
the  GoTcmment    at  Airdrie,  and  he  advises  him,   I 
think,  to  go  to  Hamilton.     He  goes  to  Hamilton. 
He  does  his  best  to  find  a  justice  down  to  the  24th, 
when  Mr.  Torrance  is  foond,  and  the  proceedings  are 
consummated;     Now  those  being  the  facts  of  the  case, 
it  seems  to  me  quite  clear  that  it  must  be  considered 
that  there  was  a  oontinnit^  of  detention,  and  that  it 
was  always  either  by  the  excise,  or  by  some  person 
acting  in  aid  of  the  excise  officer;  and  there  is  no 
doubt  that  if  a  justice  could  have  been  found  sooner  the 
detention  would  have  been  abridged.    It  was  said  by 
the  counsel  for  the  resp.  that   this  was  not  in  the 
heart  of  the  Highlands— -that  Airdrie  is  a  very  popu- 
lous place,  and  that  there  are  a  great  number  of  magis- 
trates there.      But  if  it  be  ads^itted  that  in  the  heart 
-of  the  Highlands  where  ma^trates  are  rare,  the  resp. 
might  have  been  detained  till  a  magistrate  could  be 
-found,  then,  if  in  any  other  part  of  the  conntiy  there 
are  twenty  ma^strates  applied  to,  and  each  of  them 
improperly  refuMd  to  hear  tiie  case,  it  is  dear  that  the 
man  must  be  detained  tiU  some  magistrate  is  found 
who  wiU  administw  the  law.    Under  the  drcumstances 
it  appears  to  me  that  Mr.  Torrance  had  jurisdiction, 
Just  as  much  as  if  he  had  been  present  at  the  time  when 
the  unlawful  distillation  was  ^scovered,  and  had  sat 
at  the  outset  of  the  proceedings  to  hear  and  adjudicate. 
Vcan  Bamtnit  case  .is,  I  think,  in  point,  because  it 
shows  that  even  although  the  detention  be  for  an  un- 
reasonable time,  that  does  not  afiect  the  case.    I  do 
not  think  that  the  detention  in  the  present  case  was  for 
an  unreasonable  time,  and  if  a  jury  had  had  to  tiy  that 
-question,  I  think  any  jury  would  have  said  that  there 
-was  no  detention  for  an    unreasonable  time.      One 
nobis  and  learned  lord  has   intiouted  his  opinion, 
in  commenting  on  Van  BwdvC*  ease,  that  that  would 
not  have  interfered  with  the  jurisdiction  of  the  justice 
when  the  hearing  actually  took  place.    In  that  ease 
the  Act  of  Parliament  gave  power  to  detain  for  a  rea^ 
sonable  time,  and  the  jury  expressly  found  that  he  had 
been  held  in  custody  for  an  unreasonable  time,  but 
still  the  detenounation  was  that  that  did  not  interfere 
with  the  jurisdiction  of  the  ma^trate.    That  being 
80,  all  other  questions  disappear.    The  Goturt  of  Ses- 
sion having  no  jurisdiction  to  suspend  the  proceedings 
before  the  justice,  because  the  justice  had  jurisdiction 
•in  the  matter,  and  the  suspension  being  incompetent, 
the  other  questions  that  have  been  discussed  at  the  bar 
do  not  arise.    I  am  almost  ashamed  to  refer  to  some  of 
the  objections  that  have  been  made,  such  as  that  there 
was  only  one  witness  examined,  for  the  Act  of  Parlia^ 
ment  says  that  the  proof  of  one  witness  shall  be  suffi- 
cient;  and  again,  that  the  officer  filled  up  a  blank 
-warrant.    Although  those  olgections  received  a  certain 
countenance  from  the    Lord  Ordinary,  I  must  say 
that  they  seem  to  me  to  be  wholly  frivolous,  and 
Sony  that  they  should  have  received  countenance  in 
that  quarter.    The  only  further  oly'ection  that  I  think 
it  right  to  take  notice  of  is,  that  there  was  no  written 
information,  and  that  consequentiy  there  was  not  any 
Jurisdiction.    If  this  had  been  a  proceeding  under  a 
different  dause  of  the  Act  of  Parliament— not  where 
there  has  been  an  arrest  and  an  immediate  procedure 
for  obtaining  an  adjudication  and  the  infliction  of  a 
penalty— ^I  think  there  might  have  been  ^good  reason 
fi)r  such  an  objection  ;  but  it  is  quite  dear  that  the  Le- 
^atnre  meant  that  thisy^miim  rtm/B/^^Mm  of  arresting 
parties  taken  injlaffrante  delicto,  and  having  an  imme- 
diate conviction,  contemplated  tiiat  it  should  be  done 
without  the  formality  of  a  regular  conviction.    Those 
steps  may  beneces8ary,andoften  are  necessary  and  proper, 
when  there  is  a  regular  proceeding  which  is  supposed  to 


take  place  before  a  magistrate  ;  but  this  is  a  special 
proceeding  to  be  adopted  for  the  purpose  of  putting 
down  an  offence  which  it  is  very  difficult  to  meet, 
namely,  the  offence  of  unlawful  distillation;  and  it 
seems  to  me  that  if  parties  were  allowed  to  raise  such 
objections  as  these,  the  veiy  object  of  the  Act  would 
be  defeated.  All  that  it  appears  to  me  judidally  ne- 
cessary for  us  to  dedde  is,  whether  this  suspension  was 
competent  or  not  I  say  that  it  was  incompetent.  I 
must  advise  your  Lordships  that  the  dedsion  of  the 
Court  of  Session  should  be  reversed. 

Lord  Cbanwobth. — My  Lords,  I  entirdy  concur 
with  my  noble  and  learned  friend.    The  33rd  section  of 
the  statute  in  question  makes  it  the  duty  of  any  officer 
of  exdse,  upon  finding  a  person  in  flagrante  delieto 
engaged  in  iUidt  distillation,  to  arrest  and  detain  him, 
and  bring  him  before  one  or  more  justice  or  justices  of 
the  peace,  in  order  that  he  may  there  be  dealt  with. 
And  the  duty  then  imposed  upon  the  justice  is  to  hear 
and  determine  the  case  and  to  fine  the  party  30^  if  he 
is  convicted,  either  upon  his  own  confession  or  by  the 
evidence  of  one  witness,  and  in  default  of  his  payment, 
then  to  commit  him  for  a  certain  period  to  prison. 
Now,  vdiat  happened  here  was  this:   The  officer  of 
excise,  Evans,  did  find  M^Loughlan  engaged  in  illidt 
distillation,  did  arrest  him,  did  detain  him,  and  bring 
him  before  a  justice  of  the  peace ;  and  the  first  point 
that  was  argued  was,  that  it  was  the  duty  of  the  jus- 
tice of  the  peace  to  inquire  whether  he  had    been 
brought  up  quam  primum  before  him.    Now,  in  my 
opinion,  the  justice  of  the  peace  not  only  had  no  obliga- 
tion to  make  such  an  inquiry,  but  he  would  have  been 
doing  that  whif^  he  woul^  not  have  been  justified  in 
doing  had  he  stopped  to  make  such  an  inquiry.    He 
might  just  as  well  have  inquired  whether  the  arrest  had 
htm  unnecessarily  harsh,  as  to  have  inquired  whether 
the  detention  had    been  unnecessarily  long.      The 
justice   of  the   peace   had  no    duty    to     perform, 
except    to     proceed    upon    the    case    as    a    case 
of   a   person    taken  Jiagraiaie   ddieto   having  been 
arrested  and    detained  by  the    officer  and    brought 
before    him.      That,    therefore,    I    think,    disposes 
altogether   of    the  question  about  unreasonable    de- 
tention.   But  I  must  say  that,  looking  at  it  as  a  ques- 
tion of  fact,  if  I  had  to  dedde  it  only  as  juryman,  I 
should  say  that  there  was  no  unnecessary  detention  at 
all.  "iThe  man  was  taken,  and  for  aught  that  appears 
would  ;have  been  inmiediately  brought    before    the 
justice  that  same  evening  if  a  justice  could  have  been 
found.     But,  for  some  reason  not  explained,  the  officer 
of  exdse  goes  first  to  one  justice  of  iha  peace  and  then 
to  another,  and  none  of  the  justices  chooses  to  entertain 
the  jurisdiction,  till  at  last  forty-eight  hours  after  the 
man  had  been  taken  the  exdse  officer  does  find  a 
gentieman  of  the  name  of  Torrance  who  does  entertain 
tiie  jurisdiction  and  convicts  him.    It  appears  to  me, 
therefore,    that  this  unreasonable    detention,   which 
seems  to  have  been  the  only  ground  on  which  the 
Court  of  Session  proceeded,  entirdy  falls  to  the  ground. 
It  was  not  a  question  that  could  come  into  contest 
before  the  justice  even  if  the  facts  had  warranted  it ;  and 
in  truth  the  facts  would  not  warrant  it  if  it  had  come 
before   the  justice.    That  may  be  considered  as  a 
question  of  substance  :  all  the  other  questions  are 
questions  really  and  entirdy  of  form.    I  had  at  one 
time  a  doubt  whether  the  conviction  was  drawn  up  in 
the  proper  form ;  but  I  think  that  what  was  pointed 
out  by  my  noble  and  learned  friend  is  unanswerable 
on  that  subject,  namely,  that  the  substance  bdng  right, 
the  authority  of  the  Court  of  Session  to  inquire  into 
the  form  is  taken  away  by  the  79th  section  of  the  statute. 
That  the  court  had  jurisdiction  to  inquire  into  such 
matter  if  it  had  appeared  on  the  face  of  the  proceedings 
that  the  justice  was  acting  without  jurisdiction,  I  can  en- 
tertjun  no  doubt.  I  do  not  tliink  that  the  statute  meant 
to  give  exdusive  jurisdiction  to  any  justice  of  the  peace 
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or  to  any  tribnnal,  to  imprison  one  of  her  Maj68t7*8  sab- 
jects,  withont  its  being  distinctly  shown  on  what 
ground  he  was  imprisoned,  and  that  he  was  lawfully 
imprisoned ;  but  all  the  rest  being  entirely  a  matter  of 
form,  the  right  of  snspension  is  taken  entirely  away. 
Upon  the  whole,  therefore,  I  think  that  the  Oonrt  of 
Session  have  certunly  come  to  an  erroneons  conclosion, 
and  that  the  decision  must  be  reversed. 

Lord  Chslmsford. — ^My  Lords,  I  agree  with  my 
noble  and  learned  friend  upon  the  woolsack,  that  the 
general  jurisdiction  of  the  Court  of  Session  is  not  taken 
away  by  any  of  the  provisions  of  the  Acts  to  which 
reference  has  been  made.  If,  therefore,  the  magistrate 
had  been  acting  without  any  jurisdiction,  I  apprehend 
that  it  would  have  been  competent  to  the  Court  of 
Sesrion  to  have  entertained  these  proceedings.  But 
supposing  the  magistrate  has  jurisdiction,  then,  ac- 
cording to  the  opinion  of  my  noble  and  learned  friend 
apon  the  woolsack,  in  which  I  entirely  agree;  the 
79th  section  of  the  7  &  8  Geo.  4,  c  53,  took  away 
from  the  Court  of  Session  the  power  of  granting  a  note 
of  suspension.  Therefore,  in  this  case,  the  real  sub- 
stantial question  is,  whether  the  magistrato  had  or  had 
not  jurisdiction  under  the  circumstanoes  over  the  par- 
ticular case.  Now  I  confess  that,  upon  the  question 
of  the  magistrate's  jurisdiction,  I  am  unable  to  agree 
«ither  with  the  conclusion  at  which  the  Court  of  Ses- 
sion arrived,  or  with  the  reasons  which  they  have  given 
for  that  conclusion.  They  thought  that  the  prooeed- 
ing  under  the  33rd  section  of  the  7  &  8  Geo.  4,  a  53, 
was  incompetent,  in  consequence  of  what  they  regarded 
to  be  an  illegal  detention  of  the  reap,  because  he 
was  not  brought  before  the  jtutice  in  the  manner  pre- 
scribed and  authorised  by  the  statute ;  that  it  ceased 
to  be  a  proceeding,  an  immediate  arrest  under  the  Act, 
from  the  nature  of  the  detention,  the  resp.  not  being 
conveyed  before  the  jnsttoe  by  the  excise  officer,  but 
bang  brought  up  as  a  prisoner  in  the  hands  of  the 
gaoler.  It  is  to  be  observed  that,  upon  this  single 
point,  upon  which  the  Court  of  Session  decided,  the 
Lord  Ordinary  seemed  rather  to  be  of  opinion  that 
the  detention  or  imprisonment,  or  whiUtever  it  is 
to  be  called,  was  not  suffident  in  itself  to  make 
out  the  conviction  bad ;  and  I  think  it  is  perfectly  dear 
that  it  could  not  have  that  effect  For,  let  us  look  to 
the  object  and  to  the  words  of  the  38i:d  section  of  the 
Act,  upon  which  the  question  turns.  The  object  of 
that  section  of  the  Act  was  to  provide  for  the  im- 
mediate apprehension  of  offenders  who  were  likely 
to  escape  from  justice.  And,  accordingly,  it  em- 
powers the  officer,  where  any  person  is  discovered 
assisting  in  the  ill^al  manufacture,  that  is  the  illidt 
distillation  of  spirits,  to  arrest  and  detain  every  person 
80  discovered,  and  to  oonvey  hun  or  her  before  one  or 
more  justice  or  justices,  &c. ;  so  that  the  officer  is  em- 
powered to  arrest  and  detain.  Arrest  and  detention 
are  here  in  a  certain  sense  synonymous  terms.  But 
inasmuch  as  the  officer  is  to  convey  the  offender  before 
a  magistrate,  there  must  necessarily  be  some  detention 
foUowing  the  arrest,  in  order  to  enable  him  to  perform 
his  duty  in  that  respect  Now,  detention  is  of  various 
kinds.  It  may  be  by  the  officer  keeping  hold  of  the 
person  that  he  has  so  arrested  and  detaining  him  in 
that  manner.  It  may  be  by  locking  him  up  in  a  room 
nnder  the  chai^  of  some  persons  who  are  intrusted  to 
watoh  over  him,  while  the  officer  goes  for  the  purpose 
of  finding  some  justice  of  the  peace.  And  it  is  ad- 
mitted on  the  part  of  the  resp.  that  sudi  detention  would 
be  lawful  in  every  case  where  the  room,  or  the  parties 
who  were  watefaing  that  room,  were  under  the  control 
of  the  officer.  But  it  is  said  that  in  this  particular 
case,  the  man  having  been  lodged  in  a  gaol,  from  that 
moment  the  detention  ended  in  the  sense  of  the  Act  of 
Parliament,  and  that  the  new  spedes  of  custody  in  the 
nature  of  an  imprisonment  changed  the  character  of 
the  detention,  and  made  the  party  no  longer  under  the 


•ontrol  of  the  officer.    Now,  it  appears  to  me  that  yoa 
eannot,  by  using  the  term  incarceration  or  imprison- 
ment, alter  the  nature  of  the  thing.     It  may  still  be 
detention,  although  the  detention  is  in  a  gaol  or  lock-op 
house,  and  not  in  a  private  house,  in  which  it  is  ad- 
mitted   that  the    detention  would    bo  lawful   under 
the  Act  of  Parliament     Because,  after  all,  the  per- 
sons have  the  control  over  and  the  custody  of  the 
offender.    It   is   not  a  change  of  custody  as  Img 
as     they    are    holding   him     upon    the    mathmitj 
of   the    officer    and    firther    purpose    of   detaining 
him  nnder  the  Act  of  Parliament.    Now,  when  the 
party  under  these  drcumstances  is  brought  before  the 
magistrate,  I  quite  concur  with  my  noble  and  learned 
friend  (Lord  Cranworth)  that]the magistrate  has  nothing 
to  do  with  the  mode  in  which  the  party  has  been 
dealt  with  after  he  has  been  arrestod.    When  he  is 
discovered,  and  immediately  arrested  by  the  officer, 
then  the  jurisdiction  of  the  magistrate  would  attach, 
and  it  would  be  no  part  of  the  duty  of  the  magistrate 
to  inquire,  when  he  found  that  there  had  been  a  delay, 
as  in  this  instance,  of  two  days,  why  it  was  that  the 
party  arrested  Jlagrtmte  delicto  was  not  inoLmediatefy 
brought  before  him.      The  whole  of  his  duty  is  to 
ascertain  whether  the  offence  has  been  committed,  wheUiflr 
the  party  was  (Hscovered  asdsting  in  the  ill^al  distil- 
lation, and  if  he  were  so  discovered,  and  immediatelj 
arrested,  that  is  quite  suffident  to  give  the  magistrate 
jurisdiction,  and  the  magistrate  has  no  duty  to  inqoiie 
farther  or  to  ascertain  whether  since  his  arrest  he  has 
been  actually  in  the  immediate  keeping  of  the  officer, 
or  whether  he  has  been  in  some  other  custody,  bnt 
still  under  the  charge  of  the  officer,  and  under  his  con- 
trol. This  case  was  likenedby  the  Lord  Justice  Clerk  to 
the  Scoteh  ease  of  JTay  v.  Linion^  and  yet  it  is  imposa- 
ble  to  concdve  any  one  thing  more  distmguishable  feom 
another  than  the  case  of  JEToy  v.  Linton  trom  the  pre- 
sent case.     What  was  the  case  of  /Toy  v.  Linton  f    It 
was  a  proceeding  under  an  Act  of  Parliament  which 
authorised  constebles  to  bring  before  a  magistrate  any 
child  under  fourteen  of  years  of  age  found  wandering 
in  the  streete  without  any  home,  proper  guardianship, 
or    visible  m^ans  of  subsistence,   and    the  magis- 
trate was  authorised,  if  no  person  appeared  after  inti- 
mation being  given  to  provide  for  the  child  and  find 
security  to  that  effect,  to  order  such  young  person  forth- 
with to  be  transmitted  and  received  at  any  reformatory 
schooL  Now,  when  a  destitute  child  is  brought  before  a 
magistrate  under  the  provision  of  that  Act,  it  is  quite 
dear  that  when  intimation  has  been  made,  the  diild  is 
to  be  taken  care  of  in  the  mean  time  until  it  can  bo 
ascertained  whether  any  person  will  appear  and  give  the 
requisite  securify.     But  in  that  case,  instead  of  taking 
care  of   the  child  in  that  manner,  the  magistrato 
granted  a  warrant  to  detain  the  child  in  the  cells  of 
the  police  office.     Therefore,  when  the  child   was 
brought  up  after  the  period  of  intimation  had  expired, 
it  was  insisted,  or  rather^it  was  afterwards  insisted,  when 
the  child  had  been  sent  to  the  reformatory,  that  the 
jurisdiction  of  the  magistrate  had  ceased,  because  the 
character   and  condition  of  the  child  had  altogether 
changed ;   and  so  the  Lord  Justice  Clerk  puto  it  very 
dearly.      When  the  order  was  afterwards  pronounced, 
the  child  was  no  longer  before  the  magistrate  in  the  posi- 
tion contemplated  by  the  stetute — that  is,  brought  before 
him  immediately  upon  being  found  in  the  streete*  in  a 
stete   of    destitution — but,   on    the  contrary,   was 
brought  np  as  a  prisoner  from  the  cdls  of  the  police. 
Now,  what  ^ssible  analogy  can  there  be  between  that 
case  and  the  present  ?     The  character  of  the  imme- 
diate arrest  changed  in  this  case  by  reason  of  the  sub- 
sequent detention.  Is  there  any  change  in  the  evidence 
to  prove  that  the  party  was  discovered  in  the  act  of 
illidt  distillation  ?  It  is  dear  that  the  analogy  between 
the  two  cases  altogether  faihi,  and  that  there  was 
nothing  whatever  in  the  drcumstances  of  the  detention, 
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•even  sapponng  it  had  been  an  illegal  detention,  which 
would  take  away  from  the  xnagiatrate  that  jnrisdiction 
iduoh    attached   to   him  under  the  Act  by  reason 
of    the  diaooTerj    which  was   made    of   the  party 
and  the  immediate  arrest  npon  that  discovery.      I 
wiah  that  it  may  be  understood  that  I  do  not  intend 
to  express  any  opinion  which  might  countenance  the 
delay  which  took  place  upon  the  present  occasion  in 
carxyiog  the  ofiBmder  before  a  magistrate.    Hy  noble 
end  learned  friend  (Lord  Crsnworth)  thinks  that  there 
was  no  unnecessary  delay,  and  we  may  be  right  in 
that  respect    But  I  am  bound  to  say  that,  even  if 
there  was  an  improper  delay,  the  officer  was  placed  in 
A  ntuation  of  great  difficulty  and  embarrassment  in 
ooneequenoe  of  tiie  refusal  of  one  or  more  of  the  magis- 
trates to  hear  the  case.    However,  I  am  so  perfectly 
clear  with  regard  to  the  question  as  to  the  jurisdiction 
of  the  magistrate  not  b«ng  taken  away,  that  I  could 
not  have  entertained  any  doubt  whatever  upon  the 
subject,  if  it  had  not  been  for  the  very  high  respect 
which  I  entertain  for  the  judgment  of  the  learned 
judges  of  the  Court  of  Session  who  have  decided  this 
question.    With  regard  to  the  other  objections  which 
have  been  raised,  in  my  opinion  they  are  really  very 
frivolous.    I  entirely  concur  with  the  opinion  whii^ 
has  been  expressed  by  my  noble  and  learned  friends, 
and  I  think  that  upon  the  present  occasion  the  dedaon 
ought  to  be  reserved.  Deeiium  rcvened, 

App.*s  agents,  Hdmea  and  Co. 
Be^p.'s  agent,  J.  Tbnm, 


V.    0.    BTUABT'S   C0X7BT. 

Beported  by  Jambs  B.  Davumok.  Eeo.,  of  Ltncoln't-inn, 

Barrlitar-at-Law. 

Wednetday,  March  18. 
Cabdixall  v.  Molymsux. 

JShkmte/orJUiiMjf  9p  iko  mierior  qf  a  ehmrck  ttttyUd 
to  aid  approttd  bjf  ike  eauri — InewnbeiU  ordered 
to  tahe  and  concur  m  proceedmjfe  far  obtaimag 
nfioidfy — Injimetum. 

2%$  d^.  M^  foko  woe  the  meumbmt  tf  aperpeiual 
curacy,  without  the  eoneeut  of  the  ^urchwardent  or 
jpariMonerg,  and  wthoui  haomg  oUamed  a/aadty, 
^la^plojfed  the  drfu  (7.,  a  haUder^  to  remove  thepeiD$^ 
nttmgtt  and  a  ffoUerg/rom  thepariih  church.  Thu 
wat  ^eeted  iy  the  deju  0.  on  the  30(4  March 
1859.     On  the  tame  dcuf  another  d^  (ii,  an  one- 
tioneer)  advertUed  the  materiab  eoio  be  taken  out 
of  the  dkinA/creakonthe/oUowmgdajf.  A  biUfor 
an  mjunetionwuJUed  by  theplL,  one  of  the  church^ 
vardent,  on  behalf  of  hknSelf  and  all  the  other 
pariihioner$f  on  the  SlU  March ;  and  an  injunction 
wot  obtained  and  served  on  the  defts,  the  same  dojf. 
OntheAthAprUaet^plementalbiUwatfiedbgtke 
f)A.  agamtt  the  incumbent  M,  and  the  d^,   G,^ 
etatinff  that  the  d^,  G,  wat  now  proceeding  to  take 
up  the  floor  of  the  c&urcft,  and  to  place  brickwork 
there,   with   the   view  of  eubetituting  chain  and 
ben<^e$  for  pewt.    On  the  2ltt  AprU  the  motion 
came  on  for  hearing^  but  wae  adjourned.    On  the 
tame  da^,  a  number  of  chairt^  about  200,  were 
placed  in  the  churehf  and  divine  service  woe  re- 
eumed  on  the  24th  April     On  the  I2th  Mag  an  iw- 
function  was  gratUed,  restraining  the  d^,from 
altering  the  floors  ^.,  with  Ubertg  to  both  parties  to 
lag  proposals   before  the  judge  in  €kambers^  for 
flimg  up  the  interior  of  the  church,  and  providing 
proper  aocommodcUion  therein  for  the  minister  and 
parishioners,  such  proposals  to  be  subject  to  the  ap^ 
probation  of  the  bishop  and  archdeacon  of  the  dio- 
cese.   Proposals  were  sent  in  bg  both  parties,  and 
returned  with  the  bishop's  observations.     The  bishop 
said  he  had  the  strongest  objection  to  chairs.     The 
whole  po^^s  were  sent  to  the  chi^f  derk,  who  pre- 


pared a  fchetne,  which  was  approved  bg  the  bishop 
and  archdeacon,  andflnaUg  bg  the  judge : 
On  motion  to  make  the  v^unction  perpetual,  a  perpetual 
injunction  was  granted;  the  d^,  were  decreed  to 
take  and  concur  in  aU  necessarg  proceedings  for  the 
purpose  of  obtaining  afacultg;  and  the  costs  qf  the 
suits  were  ordered  to  be  paid  bg  the  d^/ts. 
This  was  i  motion  on  behalf  of  the  pit.  for  a  per- 
petual faijnnction  against  the  defts.  the  Bev.  John 
William  Henry  ilolynenx  and  George  Grimwood  to 
the  effect  prayed  by  the  first  and  second  paragraphs  of 
the  original  bill,  and  by  the  second  paragraph  of  the 
supplemental  bill ;  and  that  the  defts.  in  the  two  suits, 
or  some  or  one  of  them,  might  pay  the  costs  of  the  two 
suits  respectively. 

Theoriginal  bill  was  filed  by  George  Cardiuall  on  behalf 
of  himself  and  all  other  the  parishioners  of  the  parish  of 
St.  Gregoiy,  in  the  borough  of  Sudbuiy,  against  the  Bev. 
Mr.  Molyneuz,  'William  Rowland  Bolfe  and  George 
Grimwood.  The  statements  in  the  original  bill  wer% 
to  the  following  effect : — The  pit.  Mr  Cardinall  was 
one  of  the  churchwardens  of  the  parish  of  St.  Gregory, 
Sudbury,  which  was  a  perpetual  curacy,  of  which  Mr. 
Molyneux  was  the  incumbent,  the  numb^  of  inhabitants 
being  more  tlian  1000.  About  nine  months  before  the 
filing  of  the  bill,  Mr.  Molyneux  caused  the  church  to 
be  closed  for  the  purpose  of  effecting  certain  repairs 
in  the  roof.  This  proceeding  was  taken  without  the 
consent  of  the  pit.  or  of  the  parishioners,  and  without  the 
immediate  auwority  of  the  bishop.  The  bishop*s  sur- 
veyor afterwards  reported  the  repairs,  and  it  was  then 
considered  that  Mr.  Molyneux  was  no  longer  acting 
without  the  bishop's  authority.  On  the  30th  March 
1859  Mr.  Molyneux  caused  the  pews  of  the  church, 
and  also  a  large  gallery  at  the  west  end,  to  be  cut 
down,  severed,  and  removed.  For  this  purpose  he  em- 
ployed the  deft.  George  Grimwood,  who  was  a  builder; 
and  on  the  same  day  the  deft.  Mr.  Bolfe,  who  was  an 
auctioneer,  published  a  placard  in  Sudbury  advertiang 
for  sale  on  the  following  day  a  quantity  of  building 
materials,  consisting  of  doors,  door-frames,  sashes, 
casements,  two  staircases,  pannelling,  &c.,  arising  from 
the  repairs  of  the  church  of  St  Gregory.  Mr.  Car- 
dinall and  other  parishioners  on  the  morning  of  the 
31st  March  served  Mr.  Grimwood  with  a  notice 
addressed  to  all  three  defts.,  not  to  remove,  sell, 
or  dispose  of  the  pews  and  nttings,  or  the  materials 
thereof  and  that  it  was  his  intention  to  apply  for  an 
injunction.    The  bill  was  filed  on  the  same  day. 

It  prayed  (pars.  1  and  2)  that  the  defts.  Molyneux 
and  Grimwood,  and  their  respective  agents,  &c.,  might 
be  restrained  by  injunction  from  farther  destroying, 
cutting  down,  severing,  or  removing  the  pews  and 
sittings  of  or  in  the  sud  church,  or  any  of  them, 
or  the  gallery  of  the  said  church,  or  any  of  the  other 
internal  fixtures  and  fittings  of  the  said  church, 
or  any  of  the  materials  or  pannelled  work  forming 
the  said  pews,  sittings,  gallery  fixtures  and  fittings 
respectively,  or  of  which  the  same  respectively  are 
or  were  composed ;  and  that  the  said  defts.  might  be 
restrained  fiitmi  selling,  or  disposing  of,  or  putting  up, 
or  exposing,  or  offering  for  sale,  or  holding  any  sale  by 
auction,  of  the  building  materials  and  panneUcd  work 
mentioned  in  the  said  published  notice  or  advertisement 
er  particulars  of  sale  before  mentioned,  or  any  of  them, 
or  the  said  pews,  gallery  fixtures  and  fittings  respec- 
tively, or  any  of  them,  or  any  of  the  materials  or  pan- 
nelled work  of  which  the  same  respectively  was 
composed. 

An  injunction  restraining  the  sale  was  grai^d  by 
Stuart,  V.C.  on  the  same  day,  the  31st  March.  In 
the  afternoon  of  that  day  a  telegraphic  despatch,  con- 
taining notice  of  the  order,was  served  npon  Mr.  Bolfe,  at 
about  half-past  fouro*clock,whilst  he  was  actually  selling 
lot  84  on  the  Market-hill,  at  Sudbury.  The  plt.'s  evi- 
dence went  to  show  that  Mr.  Bolfe  disregarded  the 
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notice,  and  went  on  with  the  sale  for  aboat  half  an 
honr  afterwards;  also  that  George  Grimwood  was 
standing  by ;  that  he  knew  of  the  contents  of  the  dis- 
patch, but  ncTertheless  assisted  to  continue  the  sale. 
Mr.  Grimwood  denied  that  he  knew  of  any  telegraphic 
message  whatever  having  been  sent  till  seven  o'clodEin 
the  evening.  Mr.  Bolfe  said  he  did  not  believe  that  lot 
84  contained  boards  from  the  church.  He  said  he  did 
not  know  the  contents  of  the  paper  till  he  had  sold  lot 
84,  and  that  none  of  the  other  lots,  which  were  ten  in 
number,  contained  any  materials  from  the  chordi. 
Regular  notice  of  the  injunction  was  served  on  all  the 
defts.  in  the  course  of  the  evening,  but  there  was  some 
conflict  of  evidence  as  to  the  time  of  service.  Mr.  Drew, 
the  derk,  whose  evidence  was  confirmed  by  Mr.  Goodaj, 
the  plt.*8  solicitor,  said  he  served  it  on  Grimwood  at  a 
quarter  past  five,  on  Mr.  Molyneux  at  about  twenty 
minutes  to  six,  and  on  Mr.  Rolfe  about  eight  Mr. 
Grimwood  said  that  no  notioe  was  served  on  him  nntil 
at  least  half-past  six.  Notioe  of  motion  on  the  4th 
April  ensuing,  to  commit  the  defts.  Grimwood  and 
Rolfe  for  contempt,  was  served  oa  them  the  same 
-evening. 

On  or  about  the  4th  April  1859  the  pit  Geoige 
Oardinall  filed  a  supplemental  bill  on  behalf  of  himself 
and  all  the  parishioners  of  St  George's  Sudbuiy, 
against  the  Rev.  Mr.  Molyneux  and  Geo^  Grimwood. 
It  stated  that,  notwithstanding  tiie  order  of  the  Slst 
March,  Mr.  Molyneux  having  removed  the  pews  and 
sittings,  was  then  taking  or  pulling  up  the  floor  of  the 
church,  and  placing  brickwork  there  with  the  inten- 
tion of  raising  portions  of  the  floor,  and  substituting 
xshairs  and  benches  for  pews,  and  was,  in  fact,  so 
altering  the  floor  of  the  church  and  the  materials  of 
whidi  it  was  formed,  as  to  render  the  same  unsuitable 
for  pews.  Mr.  Molyneux  was  also  about  to  remove 
the  west  window  of  the  church  and  to  place  a  new 
window  in  lieu  thereof.  He  was  also  causing  a  hole 
to  be  cut  ui  the  brickwork  of  the  outer  wall  on  the 
south  side  of  the  church  for  the  purpose  of  effecting 
■some  alteration  the  nature  of  wluch  was  unknown  to 
the  pit  The  deft.  Grimwood  was  the  person  em- 
ployed in  carrymg  out  these  alterations,  which  were 
being  made  wi^out  the  consent  of  the  pit  as  one  of  the 
churchwardens,  without  the  consent  of  the  parishioners, 
or  of  the  bishop,  and  without  any  licence  or  faculty  in 
that  behalf.  The  supplemental  bill  prayed  that  the 
defts.,  their  agents,  &c.,  might  be  restrained  from 
taking  up  or  altering,  or  causing  to  be  taken  up  or 
altered,  the  floor  of  the  said  church,  or  altering  or 
causing  to  be  altered,  any  of  the  walls  or  brickwork  of 
or  in  the  said  church,  or  ^y^ifnting  or  Aw^>>ing  to  be 
executed  any  works  or  alterations  affecting  the  floor, 
walls,  or  brickwork  of  the  said  church,  or  affecting  the 
internal  arrangement  or  structure  of  the  said  church  or 
any  of  the  pannelled  work,  fixtures,  or  fittings  per- 
taining thereto  (and  further  by  amendment  on  the  26th 
May  1860),  "  until  a  faculty  for  the  purpose  had  been 
duly  obtained." 

The  supplemental  bill  also  prayed  (par.  2)  that 
tiie  defts.,  or  one  of  them,  might  be  decreed  te  aocount 
for^  and  pay  to  the  parishioners  of  the  said 
pariah  or  the  churchwardens  of  the  said  parish,  for  and 
on  account  of  the  parishioners,  the  value  (to  be  ascer- 
tained in  such  manner  as  the  court  should  thmk  fit)  of 
the  said  pews,  sittings,  gallery  fixtures  and  fittings  so 
destroyed  or  removed  as  aforesaid,  and  of  all  and  every 
other  the  materials  and  effects  belon^ng  or  pertaining 
to  the  said  church  which  had  been  destroyed,  removed, 
or  taken  away  by  or  under  the  direction  of  the  defts. 
or  either  of  them,  and  should  replace  or  restore,  or  pay 
the  Ctfsts  and  charges  of  replacing  and  restoring,  the 
said  pews,  sittings,  gallery  fixtureJ^  fittings,  materials 
and  effects. 

On  the  20th  April  an  interim  order  for  an  injunc- 
tion against  the  two  defts.  Mr.  Molyneux  and  Grim- 


wood in  the  terms  of  the  first  paramph  of  the  prayw 
of  the  supplemental  bill,  t.e.  restrumng  them  from  alter- 
mg  the  floor  of  the  church,  &c,  was  granted  nntil  tiba 
following  day;  and  on  the  21st  April  the  iigunction 
was  enlargod  tiU  the  5th  May,  and  the  motion  mi 
behalf  of  the  pit  to  attach  the  defts.  Grimwood  and. 
Rolfe  for  contempt  of  the  injunction  of  the  31st  Mareb, 
was  also  ordered  to  stand  over  to  the  same  date* 

From  the  evidence  it  appeared  that  on  the  same  day, 
the  21st  April,  Mr.  Molyneux  and  Mr.  Haaell  Ina 
churchwarden  issued  handbills  to  the  effect  that,  not- 
withstanding the  incomplete  state  of  the  repairs  of  the 
church,  in  order  to  carry  out  the  original  intention,  and 
to  prevent  disi^pointment  to  the  parishioners,  it  was 
determined  to  use  the  church  in  the  afternoon  in  its 
present  rough  and  disordered  state.  On  the  same  day 
a  laree  number  of  chairs,  about  200,  were  plaoed  ia 
the  daurch ;  and  divine  service  was  held  in  the  churdi 
in  the  afternoon  of  Easter  Sunday,  the  24th  April 
following. 

The  two  motions  again  stood  over  from  the  5fh  to 
the  12th  May.  On  the  latter  day  the  V.a,  after  hear- 
ing the  evidence,  granted  an  iigunction  restraining  tha 
d^ts.  Mr.  Molyneux  and  Grimwood  in  tiie  terms  S  tha 
first  paragraph  of  the  prayer  of  the  supplemental  faiU, 
and  ordered  that  the  pit  and  defts.,  and  any  of  the 
churchwardans  of  the  parish,  should  be  at  liberty  to  lay 
before  the  judge  in  chambers  proposals  for  filling  op 
the  interior  of  the  church  and  providing  proper  aooom- 
modation  therein  for  the  ministen  and  panabioiMra  of 
the  parish,  for  the  performance  of  divine  service,  suoh 
proposals  to  be  subject  to  the  approbation  of  the  bishop 
and  archdeacon  of  the  diocese  cf  Ely. 

On  the  motion  to  attach  the  d^fts.  Grimwood  aad 
Rolfe,  his  Honour,  after  observing  that  there  appeared 
to  have  been  no  deliberate  intention  to  break  the  in- 
junction, and  remarking  upon  the  conflict  of  evidenoa 
as  to  the  time  of  aerviee,  said,  that  the  conduct  of 
the  defts.  had  been  improper,  and  in  contempt  of  oomt ; 
and  ordered  the  defts.  Messrs.  Grimwood  and  Rolfe  to 
pay  15/.  each  towards  the  costs  of  the  motion;  and  on 
their  expressing  their  contrition,  made  no  fuitbec  order 
on  the  motion. 

In  compliance  with  the  above  order,  the  pit  and  the 
defts.  each  sent  in  proposiUs.  The  main  point  of  dif- 
ference was  as  to  the  pews.  The  pit  proposed  that 
the  pews  which  had  been  removed  should  be  replaced. 
The  defts.  proposed  to  find  benches  for  seating  the 
congregation,  as  far  as  the  preeent  seating  6y  cAoarf 
and  benches  was  insujBioient  As  to  the  ^ery  also, 
at  the  west  end  of  the  church,  tha  pit  proposed  that 
it  should  be  xmlaoed  on  a  plan  to  be  approved  by  the 
bishop,  and  the  organ  restored  therun.  The  defia. 
proposed  to  erect  the  organ  at  the  east  end  of  the  north 
aisle,  and  to  open  and  glaie  the  west  window,  whieh 
was  partially  bricbad  up.  These  proposals  ware  laid 
before  the  bishop,  who  made  sevural  observations 
thereon.  As  to  the  pews,  he  said  he  had  the  strongest 
objeotion  to  chairs.  He  was  not  averse  to  a  gallBcy 
with  an  org^  therein,  but  not  havis|;  a  plan  of  the 
church  before  him,  he  could  form  no  opinion  whether  it 
shonU  be  on  the  old  ute.  He  repeatedly  and  strongly 
urged  that  nothing  could  be  caztied  into  effect  without 
a  faculty.  Further  replies  were  sent  by  the  pit  and 
observations  returned  by  the  bishop,  and  tha  whole  of 
the  documents  were  laid  before  the  chief  clerk.  The 
matter  stood  over  for  a  time  to  enable  Mr.  Molynanx 
to  apply  for  a  faculty. 

In  May  1860  the  deft.  Mr.  Molyneux  and  James 
Hasell,  churchwarden,  presented  a  petition  to  the 
chancellor  of  the  diocese  of  Ely,  praying  for  a  fa- 
culty to  perform  the  works  set  fcurth  in  the  petition; 
and  a  dtation  was  issued  under  the  seal  of  the  chan- 
cellor of  the  diocese.  It  recited  the  petition,  alleging 
that  the  following  further  works  were  required  to 
1  complete  the  restoration  of  the  church :  the  floor  of 
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tiie  chnrch  to  be  completed,  tbo  palpitto  be  re-erected 
in  its  former  poffltion,  and  the  eounding-board  to  be 
remored ;  a  new  reading-deak  to  be  erected  ;  the  font 
to  be  placed  at  the  north-west  end  of  the  nare  ;  the 
organ  to  be  placed  at  the  east  end  of  the  north  aisle. 
JkadiUkm  to  thepreamit  aeeommodatvon^  to  complete 
the  seating  of  the  chnrch  with  benches  similar  to  the 
best  of  those  now  in  tiie  chnrch,  the  brides  which  at 
present  block  np  part  of  the  west  window  to  be  re- 
moved, and  glass  snbstitnted,  and  the  windows  of  the 
ohnrch  generally  repaired,  and  where  necessaiy  re- 
glased,  and  the  walls  repaired.  The  petition  alleged 
further  that  a  meeting  of  the  incmnbent,  chnx&- 
wardens,  parishioners  and  inhabitants  of  the  parish 
was  held  in  vestry  on  the  lOth  May  I860,  at  which  the 
'  said  proposed  works  teere  approved  ;  and  that  the  cost, 
estimated  at  270t,  was  intended  to  be  raised,  and 
was  fbr  the  most  part  already  raised,  by  volnntary 
snbscription,  without  a  chnrch-rate.  The  dtation 
then  recited  the  prayer  for  a  facolty,  and  dted  the 
parishioners  to  appear  and  show  canse  against  the 
facoUy  before  the  surrogate  at  St.  Mary's  Chnrch, 
Cambridge,  on  the  26th  May. 

The  '*  present  accommodation*'  referred  to  in  the 
petidon  was  the  providing  of  loose  chairs  instead  of 
benches  or  pews. 

The  court  was  adjonmed  until  the  9th  June.  On 
the  7th  June  Mr.  Gooday,  the  plt.*s  solicitor,  as  he 
deposed,  called  with  the  pit.  George  Cardinall  npon 
Mr.  Molyneuz,  for  the  purpose  of  endeavouring  to  come 
to  some  terms  or  arrangement  respecting  the  fitting  up 
of  the  church,  but  Mr.  Molyneuz  declined  any  such 
arrangement.  On  Saturday  the  9th  June  Mr.  Gooday 
attended  the  hearing  of  the  application  for  the  faculty 
on  behalf  of  the  ph.  and  other  inhabitants.  He  stated 
in  his  affidavit  that  he  opposed  the  granting  of  such 
ftoolt^,  except  in  strict  accordance  with  the  decision 
and  approval  of  the  bishop.  Mr.  Molyneux  also  at- 
tended, and  refused  to  modify  or  alter  his  application. 
Thereupon,  after  hearing  both  sides,  the  Court  refused 
to  decree  the  faculty,  on  the  ground,  as  Mr.  Ck)oday 
alleged,  that  the  deft.  "  did  not  propose  to  carry  out 
the  refitting  of  the  said  chnrch  in  accordance  with 
the  bishop's  suggestions  and  approval.** 

The  chief  derk  made  bis  certificate,  dated  the  drd 
Dec  1860,  whereby  he  certified  that,  in  pursuance  of 
the  order  of  the  12th  May  1859,  the  pit  and  the  deft. 
Mr.  Molyneux  had  each  laid  before  the  judge  proposals 
fbr  fitting  up  the  interior  of  the  dinreh  and  providing 
better  accommodation,  &e. ;  and  that  it  would  be  fit 
and  proper  that  such  interior  should  be  fitted  up,  and 
such  acGommvdation  provided  according  to  the  plan 
thereto  annexed ;  which  plan  had  been  approved  of  by 
the  bishop  and  archdeacon  of  the  diocese  of  Ely,  as 
was  admitted  by  the  pit.  and  defts.    The  plan  was  as 
follows : — "  I.  The  diurch  to  be  properly  floored  and 
fitted  np  with  single  pews,  according  to  the  plan  of 
pews  in  modem  chnrcbes,  or  with  open  benches.    The 
question  of  the  general  style  and  character  of  the  pews 
or  benches  to  be  settled  in  the  proceedings  requisite  for 
obtaining  a  faculty.    2.  The  font  to  be  placed  at  the 
west  end  of  the  church.    3.  The  pulpit  to  be  lowered, 
and  a  new  reading-desk  erected,  as  shown  on  plan ; 
and  the  sounding-board  to  be  removed.    The  pulpit 
and  reading-deak  to  bo  in  diaracter  with  the  general 
fittings  of  the  church.    4.  The  organ  to  be  placed  as 
shown  on  the  plan  («.  e.  between  the  north  aisle  and 
the  chancel).     5.  The  west  window  of  the  church  to  be 
opened,  and  properly  glazed.'* 
The  y.  0.  approved  the  certificate  on  the  10th  Dec 
Bacon,  Q.C.  and  T.  H.  Terrdl  now  supported  the 
motion  in  the  terms  above  mentioned. 

MalhUf  Q.C.  and  Surrage  appeared  for  the  defts. — 
The  only  question  remaining  was  as  to  the  costs  of  the 
ioits.  They  contended  that  Mr.  Molyneuz's  proposals 
were  reasonable  in  themselves,  and  were  supported  by 


the  views  of  a  large  portion  of  the  inhabitants  of  tho 
parish. 

The  ViGE-CHAircELLoa  said  he  thought  he  could 
not  ref^  the  pit.  his  costs.  There  would  bo  one 
order  in  both  suits.  The  injunction  to  be  made  per- 
petual in  the  terms  of  the  notice  of  motion.  The  defts. 
must  be  decreed  to  take,  and  concur  in,  aU  necessarj 
proceedings  for  the  purpose  of  obtidning  a  faculty  for 
repairing  and  restoring  the  church,  according  to  the 
sdieme  set  forth  in  the  schedule  to  the  chief  derk's  cer- 
tificate, with  liberty  to  all  parties  to  apply.  The  costs 
of  the  suit,  other  than  the  costs  of  the  motion  to  com* 
mit,  must  be  paid  by  the  defts. 

Solidtors:  for  the  plaintiff,  Chilton  and  Burton^ 
agents  for  J.  F.  3,  Gooday ^  Sudbury ;  for  the  defts., 
Drmo, 
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Baported  Iqr  Daxul  Thomas  Etamb  and  W.  Matd,  Esqrs. 

Barrlsters-at-Law. 


Wedneaday,  Jan..  SO. 
GaimB  9.  Thb  Ikcloscre  Cosoossioners. 
Tnchsure — Setting  out  private  roads  over  lands  allotted 
by  Indosure   Commissioners,  no  mention  of  such 
roads  being  made  in  the  provisional  order. 
The  Ittdosttre   Commissioners  having  by  their  pro- 
visional  order  apportioned  certain   lands    to   the 
plaintiff,  the  valuer  proceeded  to  set  out  a  private 
road  over  part  of  it,  which  toas  objected  to  by  the 
plaintiff,  who  contended  that  the  valuer  had  no  right 
to  do  so,  as  no  mention  was  made  in  the  provisional 
order  of  such  road : 
Held,  that  under  sect.  68  q/*  8  ^  9  Vict,  o.  118,  and 
sect.  4  q/*ll  (f- 12  Vict,  c,  99,  the  valuer  had  power 
to  set  out  such  toad,  notwithstanding  there  was  no 
mention  of  it  in  the  provisional  order. 
This  was  a  role  calling  on  the  plaintiff  to  show  cause 
why  a  prohibition  issued  out  of  the  Petty  Bag-ofiico 
against  the  Inclosure  Commissioners,  ordering  them  to- 
cease  operations  in  the  inclosure  of  lands  in  the  parish 
of  Hughenden,  in  the  coimty  of  Buckingham,  should 
not  be  set  aside.     The  commons  and  waste  lands  being 
about  to  be  inclosed,  by  the  provisional  order  certain 
lands  were  allotted  to  the  plaintiff,  over  which  the 
valuer  set  out  a  private  road,  and  the  question  was 
whether  under  the  Inclosure  Acts  the  valuer  had  such 
power,  no  mention  of  the  road  having  been  made  in 
the  provisional  order. 

Lush,  Q.C.  (^Couch  with  him)  showed  eanse. — The 
question  is,  as  to  whether  the  commissioners  in  setting 
out  this  road  have  exceeded  their  jurisdiction  zuid 
acted  in  violation  of  the  provisional  order.  I  maintain 
that,  inasmuch  as  no  mention  was  made  in  the  pro- 
visional order  which  allotted  this  land  to  the  plaintiff 
of  any  road  to  be  made  over  such  land,  the  valuer  had 
not  power  to  set  it  out. 

BoviU,  Q.C.  (^White  with  him)  appeared  in  support 
of  the  rule.— The  68th  section  of  8  &  9  Vict.  c.  118, 
and  the  4th  section  of  11  &  12  Vict.  c.  99,  give  the 
valuer  discretionary  powers  in  setting  out  roads,  and 
he  has  done  no  more  than  these  sections  authorise  him 
to  do. 

Erle,  C.  J. — I  am  of  opinion  that  the  rule  to  set 
aside  this  prohibition  should  be  made  absolute,  as  I  do 
not  think,  as  has  been  contended  for,  that  the  commis- 
sioners have  exceeded  their  authority  by  setting  out  a 
private  road  over  the  dose  allotted  to  the  plaintiff,  he 
having  taken  the  close  subject  to  the  provisions  of  the 
Inclosure  Acts.  The  8  &  9  Vict.  c.  118,  seems  to  have 
contemplated  the  setting  out  of  private  ways,  and  ha» 
given  the  commissioners  power  to  do  so,  when  in  their 
discretion  they  may  consider  that  they  are  required. 
In  sect.  34  it  is  said  that  the  instructions  to  the  valuer 
are  to  be  "not  inconsistent"  with  the  provisional  order ; 
sect.  61  also  provides  that  what  is  done  by  the  valuer  is 
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not  to  be  inconsistent  with  the  conditions  and  instruc- 
tions hereinbefore  mentioned ;  and  sect.  62  says  that  the 
valuer  shall  and  maj,  before  making  allotments  of  the 
land  to  be  inclosed  in  pursuance  of,  or  in  any  manner 
not  "  inconsistent*^  with  the  instructions  given  to  such 
valuer,  as  aforesaid,  set  out  and  make  public  roads  and 
ways ;  but  in  sect.  68,  which  relates  to  the  power  of  the 
valuer  to  set  out  private  roads,  the  words  ^^  not  incon- 
ristent'*  are  omitted,  the  words  being  "as  he  shall 
think  requisite  for  the  use  of  the  persons  interested  in 
«uch  lands  or  any  of  them."  I  am  of  opinion  that  the 
plaintiff  has  had  this  allotment  assigned  to  him  sub- 
ject to  these  provisions.  The  woi^  in  sect  4  of 
II  &  12  Vict  c.  99,  giving  the  valuer  power  to  set  out 
private  roads,  are  very  wide,  and  give  the  commissioners 
a  jurisdiction  which  I  do  not  consider  they  have 
exceeded. 

Williams,  J. — I  am  enturely  of  the  same  opinion, 
and  as  at  present  advised,  giving  the  true  oonstraction 
to  the  provisional  order,  1  think  tiiat  the  oommissioners 
hadpowerundersect  68  to  subject  this  allotment  to  have 
a  private  road  made  over  it.  It  is  said  that  the  valuer 
has  not  acted  according  to  the  provisional  order,  but  I 
do  not  think  so,  and  I  see  nothing  in  the  order  which 
precludes  him  from  dealing  with  this  allotment  in  the 
same  way  as  with  the  others.  It  has  been  said  that 
the  valuer  having  so  much  power  he  might  do  some- 
thing which  would  be  unjust,  but  we  must  deal  with 
this  case  in  the  same  way  as  the  case  of  StockdeUe  v. 
Mamard,  8  Dowl.  669,  and  assume  that  he  would  not 
abuse  his  power. 

Keahno,  J. — I  also  am  of  opinion  that  the  com- 
missioners have  not  exceeded  their  jurisdiction  in  setting 
out  this  private  road.  It  is  of  great  importance  that 
the  terms  of  the  Act  should  be  strictly  adhered  to ;  and 
as  to  this  provisional  order,  I  think  the  meaning  of  it  is, 
that  the  plaintiff  was  to  take  the  lands  allotted  to  him 
subject  to  the  provisions  of  the  Act,  and  therefore  this 
rule  must  be  made  absolute.  Rtde  dbsobUe, 

Attorneys  for  defendants.  White  and  BorretL 

Jan,  25  and  Feb.  25. 
The  Trustees  of  the  Mersey  Docks  v.  Cameron. 
Non-UabUity  to  pay  poor-rate  by  reason  of  the  occupa^ 

tion  not  being  beneficial — lia^a^tion  is  a  ground  of 

appealy  and  an  action  in  respect  of  a  levy  made  to 

enforce  the  rate  carmot  be  tnaintamed. 
Where  property  has  been  rated  to  the  poor-rate^  and  U 

has  been  decided  that  such  property  is  exempted  by 

reason  of  the  occupation  not  being  ben^fidal^  the 

party  so  rated  cannot  mmntain  an  action  qfrq>1evin 
for  a  levy  made  to  enforce  such  rate^  but  he  must 

seek  his  remedy  by  an  appeal  to  the  quarter  sessions. 

This  was  an  action  of  replevin  brought  by  the  pits, 
against  the  defls.  for  the  taking  and  detaining  of 
certain  goods  and  chattels  of  the  pits.,  and  by  the  con* 
sent  of  the  parties  a  case  was  stated  for  the  opinion  of 
the  court,  which,  however,  it  is  not  necessary  to  set  out, 
as  the  main  question,  which  was  whether  the  pits,  had 
such  a  beneficial  occupation  of  the  dock  estate  as  to 
render  them  liable  to  be  rated  to  the  relief  of  the  poor, 
has  been  already  decided  by  the  court  in  the  nega- 
tive in  the  case  of  The  Mersey  Docks  and  Harbottr 
Board  v.  Jones,  3  L.  T.  Rep.  N.  S.  212. 

Another  question  was,  however,  left  to  tho  court, 
viz.,  whether  if  the  pits,  were  not  liable  to  be  rated 
they  could  maintain  their  action. 

On  behalf  of  the  defbs.  it  was  contended  that,  even 
if  the  pits,  were  not  liable  to  be  rated  by  reason  of 
their  occupation  not  being  beneficial,  this  exemption 
furnished  only  a  ground  of  appeal  to  the  court  of 
quarter  sessions  against  the  rate,  and  not  for  an  action 
in  respect  of  a  levy  made  to  enforce  the  rate. 

^Sir  F,  Kelly  (Quain  and  Parker  with  him)  appeared 
for  the  pits.,  and  cited  Harrison  v.  Woolcot^  1  H.  Bla. 
69 ;  Lord  Amherst  v.  Lord  Somers^  2  T.  B.  372  j 


Labourin  v.  Marshall  and  another,  3  B.  &  Ad.  440;. 
Fletcher  v.  WilHams,  6  £.  283;  B.  v.  Morgan,  2  A^ 
&  E.  618;  George  v.  Chambers,  II  M.  &  W.  149; 
Jones  V.  Johnson,  5  Ex.  862 ;  Newbold  v.  CoUmamf 
6  Ex.  189 ;  MorreU  v.  MarHn,  3  Mao.  &  Gr.  581 ; 
Marshall  v.  Pitman,  9  Q.  B.  595 ;  The  Ckstrckwar- 
dens  of  Birmingham  v.  Shaw,  10  Q.  B.  868 ;  B^.  ▼. 
BradAaw,  2  L.  J.,  176,  M.  C. 

MelHsh  {Hultton  with  him),  for  the  defts.,  cited 
The  Metropolitan  Board  of  Works  v.  The  Vauxhatt' 
Bridge  Company,  26  L.  J.  253,  Q.B. ;  Beg,  v.  Brad- 
thaw,  29  L.  J.  126,  M.  C. ;  Earl  of  Radnor  v.  iZtoM^ 
2  Bos.  391;  Governors  of  the  Poor  qf  Bristol  ▼. 
Wayte,  I  A  &  £.  264. 

Erlb,  C.  J. — ^When    the    case    of    The   Merssjf 
Bock   Trustees  v.  Jonet,  8  G.  B.  114,  was  before 
us,  we  thought  ourselves  boimd  by  the  authority  of 
the    decision    of     Beg.    v.     The    Inhabitants    of 
Liverpool,  7  B.  &  C.  61.    The  present  case  invohss 
the  same  point,  and  if  no  other  question  had  been 
raised  we  should  have  defenred  giTing  our  judgment  notQ 
the  Court  of  Ex.  Ch.  should  have  a£Brmed  or  rerersed 
our  decision.    But  a  second  point  has  been  raised  od' 
the  part  of  the  dofts.,  vis.,  that  even  if  the  pits,  are- 
not  liable  to  be  rated  by  reason  of  their  oocnpatioii 
not  being  beneficial,  this  exemption  furnishes  <nily  m 
ground  of  appeal  to  the  quarter  sessions,  and  not  for 
an  action  in  respect  of  a  levy  made  to  enforce  the  rate. 
In  support  of  this  contention  the  cases  of  The  Overseerw' 
of  Birminghtnn  v.  Shaw,  10  Q.  B.  868;  Beg,  v.  Brad- 
show,  29  L.  J.  176,  M.C.,  were  cited.    It  cannot  be 
denied  that  these  deliberate  decisions  of  the  Court  of 
Q.  B.  are  directly  in  point  in  favour  of  the  defts.,  and 
we  think  it  is  our  duty  to  defer  to  them,  uidto 
leave    all    farther    argument    respecting   them   for 
the  consideration    of   a    court   of   error.      Possibly" 
the    two   points  may  resolve  themselves  into   one^ 
viz.,  whether  there  can  ever  be  an  exemption  from< 
the  liability  to  rate  where  there  is  an  actual  occupa- 
tion by  the  person  rated ;  in  other  words,  whether  the 
true  ground  on  which  an  occupation  for  public  pur* 
poses  has  been  held  an  exemption  be  not  that  hi  such 
cases  the  occupation  was  that  of  the  public,  and  there 
vras  not  an  occupation  at  all  by  the  person  rated,  and 
whether,  therefore,  tho  principle  is  not  inapplicable 
whenever  there  is  an  actual  occupation  notwithstand- 
ing he  derives  no  individual  benefit  from  his  occupation. 
If  this  be  so,  the  actual  occupation  may  well  be  re* 
garded  as  bringing  the  case  within  the   statute  of 
Elizabeth,  so  as  to  render  an  appeal  to  the  sesions  the 
only  proper  mode  of  disputing  the  propriety  of  the 
rate ;  but  if  the  exemption  be  regarded  as  based  on  the 
doctrine  that  the  word  "  occupier**  in  the  stat  Eliz., 
which  gave  powers  to  raise  money  of  every  occupier  of 
land  ought  to  be  construed  to  mean  **  beneficial  occu- 
pier," then  it  is  certainly  more  difficult  to  understand 
the  principle  on  which  the  decirion  in  Birmingham  v. 
Shaw  proceeded ;  because,  if  this  be  so,  the  statute 
may  be  read  as  if  the  words  of  it  were  "  every  beneficdal- 
occupier  ;'*  how  then  can  a  valid  rate  be  made  on  an 
occupier  who  is  not  a  beneficial  one  ?     Surely,  there- 
can  be  no  distinction  in  such  a  construction  of  the 
statute  between  a  man  not  an  actual  occupier  of  any 
rateable  property  who  cleariy  is  not  put  to  an  appeal, 
and  a  man  not  a  beneficial  occupier,  seeing,  that  if  the 
statute  be  so  read,  one  is  just  as  much  out  of  the- 
reach  of  it  as  the  other.     Judgment  for  defendasUs* 
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If  a  confession  of  a  crime  be  improperly  obtained  bo 
as  to  be  inadmissible  in  evidence,  yet  if  in  the  course 
of  svch  confeseion  a.clue  is  given  to  other  evidence 
vfkich  ioiU  prove  the  case,  such  latter  evidence  is  ad- 
missible. 
Where  a  document  cannot  be  produced  by  reason  of 
privilege^  independetU  secondary  evidence  qf  it  is 
admissible. 
On  on  inquiry  before  commissioners  under  the  \5  ^ 
16  Vict.  e.  57,  to  examine  as  to  corrupt  practices  at 
an  election  for  a  member  of  Parliament,  a  letter  was 
produced,  written  by  A,,  the  party  suspected  of 
bribery,  to  his  agent,  in  answer  to  one  from  theagent, 
asking  for  an  account  of  sums  advanced;  tkis  letter 
was  producedby  the  agent.  On  an  information  beitig 
subsequently  filed  againtt  A.,  this  letter  was  called 
for  tmd  produced  by  the  secretary  to  the  commis- 
sioners, in  v^tose  hmds  it  had  remained,  and  on  the 
letter  of  the  agent  to  whitA  it  was  an  answer  being 
caUed  for,  and  not  being  produced,  secondary  evi- 
denoe  qf  it  was  tendered  andadmitted: 
Held,  that  such  evidence  was  properly  admitted,  and 
ikat  the  provision  t»  15  ^  16  Vict,  c  57,  s,  8,  that 
"  no  statement  made  by  any  person  m  answer  to  any 
question  put  by  a  commissioner,shaU,  except  in  cases 
qf    indictment  for   perjury,    committed  in    such 
answers,  be  adaussible  in  evidence  in  any  proceeding, 
ami  or  erimineU,"  was  not  applicable,  amd  did  not 
prevent  the  admissian  qf  such  evidence. 
There  is  no  appeedfrcm  the  decision  of  this  court  on 
a  rule  for  a  new  trial  of  an  information  at  the  suit 
qf  the  Attorney-General, 

This  WM  an  information  at  the  suit  of  the  Attorney- 
General  against  the  defendant,  for  certain  offences 
against  the  Gornipt  Practices  Act,  aUegod  to 
hare  been  copimitted  at  the  Wakefield  dection. 
It  was  tried  before  Martin,  B.  at  York,  when  a 
Terdiet  was  returned  for  the  Crown.  Sabseqnently  a 
rale  was  obtained  to  set  aside  that  verdict,  and  for  a 
new  trial,  on  the  ground  that  there  was  no  evidence  of 
a  payment  being  made  to  a  person  named  Gilbert  in 
support  of  the  first  connt  of  the  information,  and  that 
the  oontenta  of  a  certain  letter,  written  by  a  person 
named  Wainwiight,  an  agent  of  the  defendant,  to  the 
defendant,  and  the  defendant's  letter  in  answer  to 
Wainwright,  had  been  improperly  admitted  in  evi- 
dence. 

The  SoUoUor-General,  Overend,  Q.C.,  Monk,  Q.C., 
and  Cleasby  now  showed  caose. — [The  Grown  having 
detei^nined  to  enter  a  nolle  prosequi  on  the  first  count, 
the  question  as  to  the  admission  of  the  letters  in  evi> 
denoe  alone  remained.]    The  two  letters  in  question 
were  dated  respectively  the  4th  and  5th  April  1859. 
The  first  was  written  by  Wainwright  to  the  defendant, 
asking  for  an  aoconnt  of  sums  advanced  by  him  for 
election  purposes,  and  was  put  in  evidence  in  order  to 
explain  what  the  defendant's  letter  of  the  5th  Aug, 
was  an  answer  to.    This  last-named  letter  was  in 
the  following  terms  : — *^  Hemsworth-hall,  Pontefract, 
Aug:  5,  1859.     Dear  Sir, — In  reply  to  your  inquiry  I 
beg  to  hand  on  the  other  side  the  sums  of  money 
which  were  advanced  by  myielf  and  friends  for  election 
purposes,  &c.    Signed,'W.  Hexby  Lbatham  ;"  and 
then  followed  a  list  of  sums  amounting  in  aU  to  about 
4461^  18s.  8d.    The  defendant  had  been  summoned 
to  attend  before  the  commissioners  on  the  Wakefield 
election,  and  questions  were  then  put  to  him  which  he 
answered.    He  was  also  summoned  to  produce  papers, 
&0.  in  his  possession.    His  examination  took  placia  in 
October,  and  in  November  following  Mr.  Wainwright, 
who  was  also  summoned  as  a  witness,  sent  in  the  defen- 
dant's letter  of  the  5th  Aug.  to  Mr.  Dew,  the  secretary 
of  the  oommissioners,  who  produced  it  on  the  trial  of 
this  information,  and  it  was  then  found  to  be  in  de- 
fendant's handwriting.    The  other  letter  of  the  4th 
Aug.  defendant  had  notice  to  prodnce,  but  not  having 
[Mao.  Cas.] 


done  so,  secondary  evidence  of  it  was  received  in  the 
usual  manner. 

Sir  F.  Kelly,  Q.G.,  Edward  James,  Q.O.,  Price  and 
Quoin  were  called  on  in  support  of  the  mle.<^The  15 
&  16  Vict,  c  57,  introduced  a  principle  and  practice 
unknown  before.     The  6th  section  provides  for  inquiry 
into  the  existence  of  corrupt  practices  at  elections ;  and 
such  comnussioners  are  to  report  to  her  Majesty,  and 
their  reports  are  by  the  7th  section  to  be  laid  before  Par- 
liament.    The  8th  section  enacts  that  it  shall  be  lawful 
for  such  oommisfioners  by  summons  nndertheir  hand  and 
seal,orunderthehandandseal  of  anyoneofthem,to  require 
the  attendance  before  them  of  any  persons  whomsoever, 
whose  eridence  in  the  judgment  of  such  commissioner 
or  oommissioners  may  be    material  to  the  subject- 
matter  of  the  inquiry  to  be  made  by  such  commission- 
ers, and  to  require  all  persons  to  bring  before  them 
such  books,  papers,   deeds  and  writings  as  to  such 
commissioneis     or    commissiAner    appear    necessary 
for  arriving  at  the  truth  of  the  things  to  be  inquired 
into  by  them  under  the  Act.     It  then  enacts  that  all 
such  persons  shall -attend  such  commissioners,  and  shall 
answer  all  questions  put  to  them  by  such  commission^ 
era  touching  the  matters  to  be  inquired  into  by  them, 
and  shall  produce  all  books,  papers,  deeds  and  writ- 
ings required  of  them  and  in  their  custody,  or  under 
their  control,  according  to  the  tenor  of  the  summons. 
It  then  provides  '^  that  no  statement  made  by  any  per- 
son in  answer  to  any  question  put  by  sucii  commis- 
sioner shall,  except  in  cases  of  indictment  for  perjury 
committed  in  such  answers,  be  admissible  in  evidence 
in  any  proceeding  dvil  or  criminal."  The  9th  section 
enacts,  for  the  more  effectually  prosecuting  any  inquiry 
under  the  Act,  that    every  person  who    has    been 
engaged  in  any  cormpt  practice  at  or  connected  with 
any  election  of  a  member  of  Parliament,  and  gives 
evidence   touching   such  corrupt  practice  before  the 
commissioners,  and  who  upon  such  examination  makes 
a  true  discovery  to  the  best  of  his  knowledge  touching 
all    things    to   which    he    is    so    examined,    shall 
be  freed  from  all  penal   actions,   forfeitures,  punish- 
ments, disabilities  and  incapacities,  and  all  criminal 
prosecutions  to  which  he  might  have  been  or  might 
become  liable  or  subject  at  the  suit  of  her  Majesty  for 
anything  done  by  such  person  or  persons  in  respect  of 
suck  cormpt  practice;  and  that  no  person  shall  be 
excused  from  answering  any  question  put  to  him  by 
such  commisaoners  on  the  ground  of  any  privilege,  or 
on  the  ground  that  the  answer  to  such  question  would 
tend  to  criminate   such   person.      The  10th  section 
enacts    that  when   any  witness  is  so  examined    as 
aforesaid,  he  shall  not  be  indemnified  under  the  Act 
unless  he  receive  from  the  commissioners  a  certificate 
in  writing  under  their  hands,  stating  that  he  has  upon 
his  examination  made  a  true  disclosure  touching  all 
things  on  which  he  was  so  examined ;  and  that  if  any 
action,  information,  or  indictment  shall  be  at  any  time 
pending  in  any  court  against  any  person  so  examined 
as  a  witness  for  any  corrupt  practice  at  any  election  to 
which  the  inquiry  made  by  such  commissioners  has 
reference,  such    court  shaU,  on  the  production    and 
proof  of  such  certificate,  stay  the  proceedings  in  any 
such  action,  information,  or  indictment,  and  may  iu 
its  discretion  award  to  such  person  such  costs  as  he 
may  have  been  put  to  by  such  action,  information,  or 
indictment    The  11th  section  gives  the  power  to  the 
conmiissioners  to  examine  witnesses  on  oath ;  and  the 
12th  section  oontuns  provisoes    for  compelling   the 
attendance  of  witnesses,  and  to  compel  them  to  answer 
questions  and  produce  documents.    The  proviso  in  the 
8th  section,  that  no  statement  shall  be  admissible  in  any 
proceeding  applies  to  statements  in  Tfriting   as  well 
as  verbal  statements,  and  any  document  produced  under 
that  Act  Is  a  *'  statement  '*  which  cannot  be  admitted 
in  evidence.   [Blackburn,  J. — The  written  document 
in  question  was  written  prior  to  the  statement  made 
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to  the  oommissioners,  and  was  evidence  prior  to  that 
statement  Is  there  anything  in  the  Act  which 
fays  that  that  which  was  evideDce  before  shall  cease 
to  be  evidence?]  The  defendant's  letter  was  not 
evidence  before  he  was  examined  and  made  his  state- 
ment; its  existence  was  not  known,  and  conld  not 
have  been  known  bnt  for  this  act ;  its  existence  was 
found  ont  by  the  examination  of  the  defendant.  If  the 
oonrt  should  be  of  opinion  that  this  mle  should  be  dis- 
chargedi  I  shall  ask  leave  to  appeal,  f  Crompton, 
J.— What  in  a  criminal  matter  ?  The  Act  giving  an  ap- 
peal does  not  apply  to  criminal  cases.  It  b  clear  Uiere 
IS  no  appeal.  Hill,  J. — ^The  way  in  which  this  ques- 
tion arises  should  be  distinctly  understood.  The  defen- 
dant's letter  was  not  given,  sent,  or  produced  l^ 
Leatham  to  the  commissioners — it  was  produced  by 
Wainwright ;  then,  as  to  the  other  letter,  notice  was 
given  to  Leatham  to  produce  it,  and  he  did  not  do  so, 
and  then  secondary  evidence  of  it  was  properly  received.'] 
Tlie  privilege  and  the  protection  must  be  equally  large; 
wherever,  if  the  privilege  had  been  claimed,  tlie  evidence 
would  have  been  excluded,  the  protection  extends. 
Whenever  a  man  is  compelled  to  answer  and  produce, 
he  is  protected ;  here  the  first  clue  to  the  letter 
proceeded  from  the  defendant.  [Oroxptox,  J. — 
Suppose  you,  by  threats  and  promises,  obtained  a  con- 
fession of  murder  which  would  not  be  admissible,  but 
you  also  obtain  a  clue  to  a  place  where  a  written  con- 
fession may  be  found,  or  where  the  body  of  the  person 
murdered  is  secreted ;  could  not  that  latter  evidence  be 
made  use  of  because  the  first  clue  to  it  came  from  the 
murderer  ?  It  matters  not  how  you  get  it ;  if  you  steal 
it  even,  it  would  be  admissible  in  evidence.  [Black- 
burn, J. — I  never  heard  of  a  case  where  a  man  served 
with  a  tubpcena  duces  tecum  claimed  his  privilege.  I 
know  it  is  so  laid  down  in  Taylor  on  Evidence,  but  the 
cases  do  not  bear  it  oat.']  It  is  also  so  laid  down  in 
Starkie  and  Phillips.  [Blackburn,  J. — How  often 
are  documents  taken  out  of  a  prisoner's  pocket  and 
produced  against  him ;  you  would  say  he  might  claim 
his  privilege.]  There  they  are  obtained  by  physical 
force ;  but  suppose  the  man  was  in  the  witness-box  and 
swd  he  had  such  a  document  in  his  pocket,  but  declined 
to  produce  it,  as  it  would  criminate  him ;  he  would  be 
protected.  The  same  rule  applies  to  written  and  oral 
testimony  in  construing  this  statute. 

Crompton,  J. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  matter  is  important ;  but 
I  entertain  no  doubt  as  to  the  meaning  of  the  Act  of 
Parliament.  The  court  has  no  means  of  sending  the 
case  to  a  higher  court,  but  it  is  not  a  case  of  doubt  and 
difficulty  to  make  it  necessary.  It  seems  to  me  dear  that 
the  letter  in  question  was  not  ^^  a  statement "  made  by 
the  defendant  in  answer  to  a  question  by  a  commissioner 
so  as  to  be  within  the  proviso  of  the  8th  section  of  the 
Act  [his  Lordship  reaii  the  proviso]  ;  that  applies 
to  statements  made,  and  not  to  documents  produced, 
which  may  be  proved  cUiunde.  It  is  the  duty  of  the 
court  to  give  full  effect  to  the  protection  of'  the 
statute,  and  not  to  allow  statements  made  to  be  given 
in  evidence  against  the  defendant.  If  it  had  been  the 
intention  of  the  Legislature,  it  would  have  been  easy 
for  it  to  say  that  no  document  should  be  given  in  evi- 
dence if  the  clue  to  its  existence  had  been  found  by 
what  a  witness  said  on  his  examination.  It  is  a 
maxim  that  no  statement  made  by  a  prisoner  can  be 
given  in  evidence  if  it  has  been  improperly  obtained  by 
threats  or  a  promise ;  but  nevertheless  it  is  permitted 
to  give  in  evidence  the  discoveries  to  which  such  state- 
ments might  lead,  such  as  the  discovery  of  stolen  pro- 
perty, or  of  a  body.  Suppose  the  defendant  said  tliat 
a  letter  would  be  found  in  his  house;  that  statement 
would  not  exclude  the  document  if  it  was  found  there. 
I  think  the  proviso  does  not,  by  implication,  exclude  a 
document  mei:ely  because  it  was  referred  to  in  the  exa- 
mination.      [His  Loidflhip  said  that  Wightman,  J., 


who  had  left  the  court,  but  who  had  heard  tiie  chief 
part  of  the  aigument,  was  of  the  same  opiniooj 

Hill,  J. — I  am  of  the  same  opinion.    lie  role 
might  have  been  disposed  of  on  the  narrow  gromid 
that  the  letter  of  the  5th  Aug.  was  not  produced 
before  the  oommissioners  by  the  defendant,  and  there- 
fore no  privilege  could  attach;   it  was  produced  bj 
Wainwright  in  obedience  to  the  mandate  of  the  oom- 
missioners.   As  to  the  letter  of  the  4th  Ang^  its 
contents  were  given  in  evidence  without  ohjeddsm, 
and  it  was  only  put  in  evidence  out  of  fainien  to  the 
defendant  himself,  to  show  to  what  his  letter  of  the 
5th  was  an  answer.     But  even  if  objection  bad  been 
taken  to  the  admission  of  the  letter  of  the  4th  Aug. 
on  the  ground  of  privilege,  the  rule  is  that  where  a 
document  cannot    be  produced  by    reason  of    pri- 
vilege, independent  seoondaiy  evidence  is  admisnble. 
I  do  not,  however,  think  there  was  any  objectioB  to 
the  reception  of  the  original.    The  court  must  look  at 
the  words  of   the  Act  of  Parliament,  and  the  object 
which  the  Legislature  had  in  view ;  and  unless  there 
is  something  in    the   Act  repugnant  thereto,    ther 
ought  to  construe  the  words  in  their  plain  grammatical 
meaning.    The   8th    section   says  witneassa    are  to 
attend  and  answer  questions,  and  produce  documents ; 
and  the  proviso  says  that  no  statement  made  by  any 
person  in  answer  to  any  question  shall  be  given  in 
evidence,  but  it  says  nothing  about  documents  or  books ; 
it  leaves  them  as  they  were  before.    The  court  would  be 
making,  not  construing  an  Act  of  Parliament,  if  they 
were  to  pat  upon  it  the  construction  now  contended  for. 

Blackburn,  J. — I  am  also  of  the  same  opinion.  The 
meaning  of  the  Act  was,  that  there  should  be  a  full  and 
complete  investigation.  [His  Lordship  went  through 
the  several  sections.]  Then  it  is  said  that  a  docu- 
ment is  not  to  be  received  agamst  him,  if  a  due  to  it 
has  been  obtained  from  the  vritness ;  but  it  would  re- 
quire a  great  straining  of  the  words  to  put  such  a 
construction  on  them ;  and  if  that  were  so  I  think 
the  Act  would  rather  tend  to  encourage  than  to  stop 
corrupt  practices.  Therefore,  putting  such  a  oonatnic- 
tion  on  the  Act,  we  must  intzoduoe  words  which,  even 
if  we  thought  it  desirable,  we  have  no  power  to  do. 

Huie  dischargtd, 

Mondaif^  April  ^2. 

Reo.  V  Wilmot. 

Habeas  corpus — Possession  of  Go9«mmeiU  sfores-— 

Fine  and  imprisonmeni — AppeaL 
Under  the  40  Geo,  3,  c.  89,  ss.  18-20,  a  par^  may 
be  subjected  lo  a  fits  or  imprisonmeni,  at  the  discre* 
turn  of  the  oonvictinff  magistrate  Jor  hamnff  vH- 
lawful  possession  of  Government  stores. 
Where  a  person  has  been  convicted  and  taken  to 
prison  vender  a  wxrraxU  of  commitment  the  entering 
into  recognisances  to  prosecute  an  appteal  does  met 
operate  as  a  suspension  of  the  committtdf  ostd  the 
person  has  no  right  to  his  discharge  upon  baU  during 
ike  pendency  of  the  tqtpeaL 

Rule  nisi  calling  upon  the  keeper  of  the  gaol  of  St 
Augustine,  near  Canterbury,  to  show  cause  why  a  writ 
of  habeas  corpus  should  not  issue  to  bring  up  the  body 
of  Wbi.  WUmot,  a  prisoner,  in  order  to  his  discharge 
upon  the  ground  that  he  had  been  illegally  committed 
to  prison,  or  why  the  said  i^oner  should  not  be  ad- 
mitted to  bail. 

It  appeared  that  the  prisoner,  a  marine  store  dealer 
at  Chatham,  had  been  convicted  by  the  acting  superin- 
tendent of  her  Miyesty*s  dockyard  at  Chatham  under 
the  18th  section  of  the  39  &  40  Geo.  3,  c  80,  of  un- 
lawfuUy  having  in  his  possession  certun  property 
marked  with  the  Admiralty  mark  known  aa  ^^  the 
broad  arrow  "  and  sentenced  by  him  to  three  oalendar 
months*  imprisonment  with  hard  labour. 

The  power  of  convictmg  offenders  of  such  offences 
was  formerly  ezerciMd  by  oommiwiionera  of  tho  nsvy 
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■nd  justices  of  the  peace,  bat  such  jurisdiction  is  now 
exercised  \fj  the  saperintendents  of  her  Majesty's  dock- 
yards asweU  as  by  the  justices:  (2  WiU.  4,  c.  40, 
s.  11.) 

The  deft  after  be  was  taken  to  prison  on  the  ilsaal 
warrant,  gave  notice  of  his  intention  to  appeal  to  the 
quarter  sessions  under  the  21st  section,  and  having 
entered  into  recognisances  at  Canterbury,  before  a 
justice  of  the  county,  to  prosecute  his  appeal,  applied 
at  chttnbers,  to  Blackbum,  J.,  and  afterwards  to 
Wightman,  J.,  to  be  admitted  to  bail,  in  order  that  he 
might  proseoute  and  try  his  appeal,  but  some  difficulty 
being  experienced  in  granting  that  application  the  pre- 
sent role  was  obtained  either  to  discharge  the  prisoner 
on  kabem  carput  or  to  liberate  him  on  baiL 

The  following  are  the  materialenactments  applicable 
to  the  case  :~- 

The  40  Geo.  3,  c.  89,  *'  An  Act  for  the  better' pre- 
▼enting  the  embeulement  of  his  Majesty's  naval, 
ordnance  and  victoaUing  stores^** 

Sect.  18.  And  whereas  it  might  tend  to  prevent  the 
commission  of  offences  if  power  were  given  to  the  com- 
nu8ei<Miers  of  his  M^esty's  navy,  ordnance  and  vio- 
toalling,  and  his  Miyesty's  justices  of  the  peace  oat  of 
eesaiona,  to  hear  and  detennine  offences  in  a  summary 
way  in  cases  where  the  stores  found  are  of  small  value, 
and  to  fine  or  otherwise  punish  the  offenders  aooor- 
^Ungly ;  be  it  therefore  enacted,  by  the  authority  afore- 
eud,  that  from  and  after  the  passing  of  this  Act,  it 
shall  and  may  be  lawful  to  and  for  any  principal  officer 
or  commissioner  of  the  navy,  ordnance,  or  victualling 
lor  the  time  bong,  or  any  justice  of  the  peace  for  any 
county,  division,  city,  town  corporate,  liberty,  or  place 
within  this  kingdom,^to  hear  and  determine  any  com- 
plaint against  any  person  or  persons  (not  bemg  a  con- 
tractor or  contractors,  or  employed  as  aforesaid)  for 
unlawfully  seUmg  or  delivering,  or  causing  or  procuring 
to  be  sold  or  delivered,  or  for  receiving  or  having  in 
his,  her,  or  their  custody,  posses  sion,  or  lueping,  or  for 
concealing  any  stores  of  war,   or  naval,  ordnance,  or 
Tictnalling  stores,  or  goods  m;  irked  with  such  marks 
respectively  as  are  hereinbefors  mentioned,  of  any  value 
in  the  whole  not  exceeding  20  8^  which  said  commis- 
sioner or  justice  respectively  is.  hereby  authorised  and 
required,  upon  any  information  exhibited,  or  complamt 
made  in  that  behalf,  at  any  tir  ae  within  three  calendar 
months  next  after  any  such  offence  shall  have  been 
committed,  to  cause  the  party  or  parties  accused  to  be 
apprehended  and  brought  bef  ore  him,  or  if  he,  she,  or 
they  shall  have  absconded  or  <  jannot  be  found,  then  to 
be  summoned  to  appear  befi  yn  such  commissioner  or 
justice  by  a  notice  or  summon  s  left  at  his,  her,  or  thur 
last  or  usual  place  of  abode,  a  nd  also  to  cause  the  wit- 
nesses on  either  side  to  be  suioom  oned,  and  such  com- 
missioner or  justice  shall  exiimi  ne  into  the  matter  of 
fact,  and  upon  due  proof  made   thereof,  either  by  the 
voluntary  confession  of  the  party  •or  parties,  or  by  the  oath 
of  one  or  more  credible  witness  oi :  witnesses  (which  oath 
the  said  commissioner  or  justite  respectively  is  hereby 
authorised  to  administer),  give    judgment  or  sentence 
aoordingly,  and  in  case  the  pa:  rty  or  parties  accused 
shall  be  convicted  of  sodi  offsncsi ,  then  it  shiill andmay 
be  lawful  to  and  for  such  come  oissioner  or  justice  of 
the  peace  respectively  to  inflict  a  fine  of  lO/L  npon  him, 
her,  or  them,  for  such  his,  her,    or  their  offence,  which 
said  fine  so  inflicted  shall  be  i  livided  and  dLitributed 
one  moiety  thereof  to  the  infc  »rmer  or  discoverer  of 
the  offence,  and  the  other  moiet}  '  thereof  (the  necessary 
charges  for  the  recovery  therec  ff  bmng  first  deducted) 
to  the  treasurer  of  his  Majesty  /*s  navy  or  ordnance  as 
the  case  may  be,  to  be  by  1^    applied  in  such  manner 
as  heronbefors  mentioned  with     respect  to  the  prodnce 
of  boats,  barges,  or  other  craft    seised  or  sold  under  the 
aafehority  of  this  Act,  and  to  i  iwaid  and  issue  out  his 
wwxaat  under  his  hand  and  n   »1  for  levying  such  fine 
BO  a^pulfl^  on  the  goods  of  t   ho  ofiiuider  or  offenders. 


and  to  cause  sale  to  be  made  thereof  for  payment  of 
such  fine  and  reasonable  charges  of  distress  (to  be 
adjudged  of  by  such  commissioner  or  justice  respec- 
tively) in  case  they  shall  not  be  redeemed  within  six 
days,  rendering  to  the  party  the  overplus,  if  any,  and 
where  sufficient  goods  of  the  party  cannot  bo  found  to 
answer  the  said  fine,  to  commit  the  said  offender  or 
offenders  to  the  common  gaol  of  the  county,  division, 
city,  town  corporate,  liber^,  or  place  for  the  space  of 
three  calendar  months,  unless  such  fine  shall  be  sooner 
paid  ;  or,  in  lieu  of  such  fine,  to  cause  such  offender  or 
offenders  to  be  imprisoned  and  kept  to  hard  labour  in 
the  house  of  correction  for  the  space  of  three  calendar 
months,  as  to  such  commissioner  or  justice  of  the 
peace  respectively  shall  be  thought  fit ;  and  every 
such  commissioner  or  justice  shall  cause  the 
amount  of  every  such  last-mentioned  moiety  of 
fine  which  he  shall  so  receive,  and  also  the  moiety  of 
every  sum  arising  from  the  sale  of  any  barge,  boat,  or 
other  craft  sold  under  the  authority  of  this  Act,  and 
paid  into  his  hands  as  aforesaid,  to  be  paid  into  the 
hands  of  the  said  treasurer  of  the  navy  or  ordnance 
within  thirty  days  after  the  expiration  of  the  year  in 
which  such  fines  shall  be  received  by  him,  or  in  default 
thereof  such  commissioner  or  justice  respectively  shall 
forfeit  the  sum  of  50/.,  to  be  recovered  with  double 
costs  of  suit  by  any  person  or  persons  who  shall  sue 
for  the  same  by  action  of  debt,  bill,  plaint,  or  infor- 
mation in  any  of  his  Migesty*s  courts  of  record  at 
Westminster,  or  Court  of  Exchequer  in  Scotiand, 
wherein  no  essiogn,  protection,  or  wager  of  law,  nor 
more  than  one  imparlance  shall  be  allowed ;  one  moiety 
of  which  last-mentioned  fine  shall  go  to  his  Majesty, 
his  heirs  and  successors,  and  the  other  moiety  thereof 
to  him^or  them  who  shall  sue  for  the  same  as  afore- 
said. 

Sect.  20.  Provided  also  and  be  it  enacted,  that  in 
case  such  commissioner  or  justice  of  the  peace  shall, 
upon  the  hearing  and  determining  of  such  complaint  as 
aforesaid,  adjudge  the  offender  or  offenders,  in  lieu  of  a 
fine,  to  be  imprisoned  and  kept  to  hard  labour  as 
aforesaid,  that  then  the  informer  or  person  or  persons 
who  shall  have  discovered  such  offender  or  offenders 
shall  have  and  receive  as  a  reward  for  such  his,  her,  or 
their  discovery,  the  sum  of  bL  for  every  such  offence 
so  discovered,  and  the  principal  officers  and  commis- 
sioners of  his  Migesty's  navy,  ordnance,  or  victualling, 
as  the  case  may  require,  shidl  cause  the  said  reward  of 
5/.  to  be  pmd  by  the. treasurer  of  the  navy  or  ordnance 
respectively  for  the  time  being  out  of  any  public 
money  in  his   hands,  upon  such  informer  or  other 
person  producing  to  them  a  certificate  under  the  hand 
and  seal  of  the  commissioner  or  justice  of  the  peace 
who  shall  have  convicted  such  offender  or  offenders  as 
aforesaid,  certifying  such  conviction  and  the  punish- 
ment which  he  hath  infficted  on  the  offender  or  offen- 
ders, and  the  name  or  names  of  the  person  or  persons 
who  in  his  judgment  is  entitled,  and  in  what  propor- 
tion or  proportions  to  such  reward,  which  certificate 
the  said  commissioner  or  justice  of  the  peace  respec- 
tively is  hereby  required  to  give  without  fee  or  reward, 
and  the  money  paid  by  any  such  treasurer  on  account 
of  such  last^mentioned  reward  shall  be  allowed  in  his 
accounts,  and  he  shall  be  discharged  thereof  accordingly, 
any  law,  custom,  or  usage  to  the  contrary  thereof  in 
any  wise  notwithstanding ;  provided  also  that  no  such 
summary  proceeding  as  before  mentioned  shall  be  had 
before  any  justice  of  the  peace  under  the  authority  of 
this  Act  without  the  consent  in  writing  of  the  prin- 
cipal officers  or  commissioners  of  his  Mqesty*s  navy, 
onlnance,  or  victualling  for  the  time  being,  or  one  of 
them,  for  that  purpose  first  had  and  obtained,  and  that 
every  adjudication  or  sentence  to   be  had  or  given 
without  such  consent  as  aforesaid  shall  be  null  and  void 
to  all  intents  and  purposes  whatsoever. 
Sect.  21.  And  be  it  further  enacted,  by  the  authority 
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aforesaid,  that  if  any  person  or  persons  shall  find  him- 
self, herself,  or  themselves  aggrieved  by  the  judgment 
of  any  such  commissioner  or  justice  touching  or  con- 
cerning any  such  stores  as  last  aforesaid  under  the 
value  of  20«.,  then  he,  she,  or  they  shall  or  may,  upon 
ent^ing  into  a  recognisance  to  his  Majesty,  with  one 
or  more  surety  or  sureties,  to  the  satisfaction  of  such 
commissioner  or  justice,  to  the  amount  of  treble  the 
value  of  such  fine,  appeal  to  the  justices  of  the  peace 
at  their  next  general  quarter  sessions  of  the  peace  for 
the  county,  ^vision,  city,  town  corporate,  liberty,  or 
place  wherein  the  ofifence  was  committed,  who  are 
hereby  empowered  to  summon  and  examine  witnesses 
upon  oath,  and  to  finally  hear  and  determine  the  same, 
and  in  case  the  judgment  shall  be  affirmed,  it  shall  be 
lawful  for  such  justices  of  the  peace  to  award  the 
person  or  persons  so  appealing  to  pay  such  costs  occa- 
sioned by  such  appeal,  as  to  them  the  said  justices 
shall  seem  meet,  and  to  enforce  payment  thereof, 
according  to  the  course  and  practice  of  such  court. 

The  2  Will.  4,  c.  40,  ss.  10, 11,  substitutes  superin- 
tendents for  commissioners  at  the  dock  yards,  and 
empowers  them  to  administer  oaths  and  exercise  the 
duties,  powers  and  authorities  of  justices  in  all  places 
whatever,  and  in  all  matters  relating  to  the  naval 
service,  and  in  all  other  cases  in  which  any  commis- 
sioner of  the  navy  or  victualling  is  empowered  to  act 
as  a  justice. 

CoUier  {WeH  with  him),  on  behalf  of  the  Ad- 
miralty, showed  cause. — It  is  contended  for  the  pri- 
soner that  the  superintendent  had  no  power  to  inflict 
imprisonment,  but  was  bound  in  the  first  instance  to 
impose  a  fine,  and  then,  in  default  of  payment  or  satis- 
faction by  distress,  imprisonment.  The  question 
depends  upon  the  construction  of  sects.  18  and  20  of 
40  Geo.  8,  c.  89.  It  is  submitted  that  the  right  con- 
struction is,  that  the  convicting  magistrate  has  the 
alternative  power  of  inflicting  imprisonment  with  hard 
labour,  or  a  fine,  according  as  in  his  judgment  the  case 
may  be  a  serious  or  trifling  one.  That  has  been  the 
construction  that  has  been  acted  upon  by  the  authorities 
for  a  long  time  past.  Secondly,  there  was  no  appeal 
in  this  case,  as  the  appeal  clause  is  only  applicable 
where  a  fine  is  inflicted.  Thirdly,  the  recognisances  to 
prosecute  the  appeal  were  entered  into  before  the 
wrong  magistrate.  Sect  21  enacts  that  they  are  to  be 
entered  into  before  "  such  "  commissioner  or  justice, 
i,  e.  the  committing  one,  and  that  was  not  done  in 
the  present  case :  ^Ret;,  v.  Brooke^  2  T.  R.  190.) 

Prentice  in  support  of  the  rule. — The  40  Geo.  3, 
c.  89,  s.  18,  is  a  penal  enactment,  and  is  to  be  oon- 
strued  in  favour  of  the  liberty  of  the  subject.  This 
section  only  gives  the  same  power  as  is  found  in  dl 
similar  enactmenta,  viz.,  in  the  first  instance  to  impose 
a  fine,  and  then,  in  default  of  satisfaction,  to  imprison. 
And  this  view  is  supported  by  Jervis'  Act,  11  &  12 
Vict,  c  43,  ss.  19,  27.  As  to  the  discharge  on  the 
ground  of  the  prisoner  having  appealed.  [Gromp- 
TON,  J. — The  appeal  does  not  operate  as  a  suspension 
of  the  commitment.  BuUer,  J.,  in  i2L  v.  Brooht^ 
says  that  the  magistrate  would  have  no  right  in  a  case 
like  this  to  commit  after  the  appeal  has  been  heard.] 
It  is  submitted  that  he  would  have  under  sect  27  of 
1 1  &  12  Vict,  c  43.  It  is  unjust  that  a  prisoner  should 
have  to  undergo  the  sentence  while  an  appeal  is  pending. 

CocKBUBV,  0.  J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  It  is  certainly  no  easy  task  to 
construe  an  enactment  like  sect  18.  The  more  reason- 
able construction  appears  to  me  to  be,  that  the  super- 
intendent has  the  alternative  power  either  to  impose  a 
fine  and  imprisonment  in  the  absence  of  goods  of  the 
ofiender  whereon  the  fine  may  be  levied,  or,  without 
imposing  a  fine  at  all,  to  sentence  the  ofiender  to  three 
calendar  months'  hard  labour.  The  introductory  words 
of  the  enactment  look  as  if  the  justice  was  to  have 
power  to  fine  the  offender,  and  m  the  event  of  that 


not  being  levied  to  imprison  him ;  but  the  subsequent 
part  of  the  enactment  raises  considerable  difficulty  in 
the  way  of  this  construction.  The  words  ^^  or  in  lo/ea 
of  such  fine  **  look  as  if  there  was  to  be  a  fine  in  the 
first  instance,  and  then  imprisonment  if  that  could  not 
be  levied.  On  the  other  hand,  it  seems  difficult  to 
understand  why  the  justice  should  have  power  to  in- 
flict in  lieu  of  the  fine  imprisonment  with  hard  labour, 
while  he  has  power  to  imprison  merely  without 
hard  labour  where  a  fine  has  hoen  imposed,  and  sofii- 
cient  goods  of  the  party  cannot  be  found  to  ansiler  the 
said  fine.  Upon  .the  whole,  therefore,  I  think  tbe 
Legislature  meant  to  give  the  alternative  power  to  the 
magistrate,  and  that  he  should  exerdse  his  judicial 
discretion  upon  the  case  as  to  whether  it  was  a  ease  in 
which  he  should  impose  a  fine,  or  imprison  the  party 
with  hard  labour,  without  regard  to  any  fine.  Thia 
rule  further  asks  the  court  to  dischazge  the  party  out 
of  custody  on  entering  into  recognisances  to  proaecnte 
the  appeaL  Upon  this  point  the  first  difficulty  is,  thai 
it  is  not  phun  that  sect  21  gives  any  appeal  at  all  in 
this  case.  Possibly,  under  the  words  "treble  the 
amount  of  such  fine,"  when  imprisonment  is  substi- 
tuted for  a  fine,  the  party  would  be  entitled  to  appeal, 
but  it  is  not  necessary  to  decide  whether  or  not  thai  is 
the  true  construction ;  for  it  may  be  that  the  party  haa 
a  right  to  appeal  but  still  what  power  has  this  court 
to  discharge  him  on  entering  into  a  recognisance  to 
proeecute  the  appeal?  The  11  &  12  Vict  c.  43 
(Jervis  Act)  gives  no  such  power;  and  sect  27  onl/ 
enacts  that  when  an  appeal  against  any  conviction 
shall  be  decided  in  favour  of  the  resps.  the  justice  who 
made  the  conviction  may  issue  his  warrant  for  execa* 
tion  of  the  same.  In  this  case  the  warrant  has  al- 
ready been  issued,  and  the  man  is  in  custody  under  the 
warrant  of  commitment  That  section  does  not  applj 
to  a  case  like  this  The  nile  must  therefore  bo  di^ 
ebai^d. 

Grompton,  J. — ^I  am  of  the  same  opinion.  The 
conviction  seems  to  me  to  be  good.  Gn  looking  at  the 
clauses  of  40  Geo.  3,  c  89,  that  have  been  referred  to,  I 
am  clearly  of  opinion  that  the  statute  intended  to  give 
the  alteroative  power  to  the  magistrate  of  punisfaong 
either  by  fine  or  imprisonment  "  In  lieu  of  such  fine  " 
should  be  read  **  in  lieu  of  inflictiug  such  fine  ;**  and 
then  the  construction  b  dear.  It  would  be  absurd  to 
say  that,  where  no  sufficient  goods  of  the  party  are 
found,  there  was  to  be  imprisonment  merely,  and  that 
imprisonment  with  hard  labour  might  be  imposed  in 
liou  of  a  fine.  The  20th  section  seems  extremely 
strong  to  show  that,  on  the  hearing  of  the  offence,  the 
magistrate  is  to  come  to  a  deciuon,  whether  a  fine  or 
imprisonment  shall  be  imposed.  The  only  answer 
given  to  this  view  is  the  appeal  dause,  which  brings  ua 
to  the  second  question,  whether  there  is  an  appeal  or 
not  in  this  case.  I  am  inclined  to  think  that  there  is 
an  appeal  in  both  cases,  where  either  a  fine  or  imprison- 
ment is  imposed.  Tiaen,  supposing  that  a  right  of 
appeal  exists  in  this  case,  have  we  any  power  to  dis- 
charge the  party  on  entering  into  recognisances  to  pro- 
secute the  i^ppeal  ?  The  authorities  are  dear  that  a 
warrant  of  commitment  once  made  is  not  suspended  by 
an  appeal  being  lodged.  It  may  be  a  hard  thing  to 
keep  a  party  in  prison  while  an  appeal  is  pending,  but 
the  law  is  well  established,  that  an  appeal  does  not  oi 
itself  suspend  a  warrant  of  commitment:  {RmdaXlj* 
TFifibmsofl,  4  £.&  B.  680.) 

Hiix,  J.-»I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

Blackburn,  J. — I  am  of  the  same  opinkm.  In 
sect  18,  after  the  words,  "  to  inflict  a  fine  of  \QL  for 
such  his,  her,  or  their  offence,**  the  following  words 
down  to  *^  or  in  lien  of  such  fine  *'  should  be  read  as 
one  long  parenthesis,  and  then  the  grammatical  con- 
struction is  plain,  and  shows  that  it  was  intended  to 
give  the  altcnutire  pofwer  either  to  imo  or  impn<» 
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son.  If  80|  the  oooTicdon  is  good.  I  am  also  in- 
clined to  think  that  tho  statute  does  give  %  right  of 
appeal  in  this  case,  but  I  caiyiot  find  that  that  ope> 
rates  as  a  suspension  of  the  commitment:  {KenddUr. 
WUJhmBon,)  I  donbt  whether  Jervis's  Act  applies  at 
all  to  a  QonWctlon  before  a  commissioner. 

Bute  ditohargtd. 


CX>t7&T  OF  OOHMON  BEKOH. 

Mported  by  Dasxil  Tbohas  Etaks  and  W.  Matd,  Esqrs., 

Barri8ter»-at-Law. 

Fa.  II  and  12. 
Whxibhoubv  v.  Fellowes  axd  others. 
Ii^my  to  prcptrty  ariamg  from  rocrht  done  By  the 
tnutoee  of  a  turnpUeo-road^IAmiUMon  of  time  far 
hringmg  actum  under  §eet,  147  ofS  Geo.  4,  c.  126 
—  When  comae  of  action  accrues. 
The  defta.  were  the  iroeteee  of  a  tum^Uce^oad^  and 
the  plL  alleged  that  ihey  eo  negSgmtlg  made  and 
nuskUained  certain  catchpiit  for  carrying  off  the 
water  from  the  road,  thai  large  quantities  of  water 
ran  into  his  land  and  eoUieriety  whereby  he  was 
grtailg  damaged.     The  pit.  first  complained  in  July 
1859f  and  the  defts.  made  some  alterations ;  he  was 
again  damaged,  and  complained  in  December  of  the 
sameffear,€mdeoentuallybroug?Uthisaction.  Onbehalf 
^the  drfts.  it  was  cotUended  that  the  action  was  not 
brought  in  tune,  •nonmicA  as  it  was  not  brought 
wiihin  three  months  afar  the  act  conqdained  of  was 
committed,  as  enacted  by  secL  147  of  the  Turttpihe- 
road  Ad,  3  Geo.  4,  c  126.- 
HeM,  that  ihe  action  was  in  time,  as  no  cause  of  action 
nroee  to  the  pU.  so  long  as  the  works  of  the  drfts. 
caused  him  no  damage,  and  thai  the  cause  of  action 
first  aocrued  when  the  pU.  reoeieed  actual  damage. 
It  wa$  also  contended  that,  according  to  the  case  of 
Satton  V.  Clarke,  the  defts.  being  trustees  were  not 
Hable,  and  that  the  learned  Judge  did  not  leave  the 
muetion  properly  to  the  jury  to  say  whether  the  defts. 
had  been  guilty  of  negligence : 
Eeld,  that  the  kamed  judge  was  right  in  asking  the  }ur^ 
viihether  they  considered  the  d^fU.  had  been  guilty  of 
negHgenee,  and  that  they  having  found  in  the  c^firma- 
Ooe,  thai  then  the  defts.  were  liable  for  such  negli- 
gence. 

Thb  was  an  action  brought  against  the  defl.  as 
clerk  to  the  trustees  of  the  Sedgeley  roads,  and  the 
declaration,  after  redtmg  the  title  of  tho  Act  of  Par- 
liament under  which  the  trustees  acted,  stated,  that 
the  said  trustees  so  negligentlj,  carelessly,  wrongfully 
and  improperly  conduct  tbemselres  in  and  about 
improving,  maint4iining  and  keeping  in  repair  a  cer- 
tain turnpike-road  leading  from  Cann-lane  to  the  town 
of  Bilston,  in  the  county  of  Stafford,  to  wit,  by 
making  manifestly  insufficient  catohpits  for  carrying  off 
the  water  accumulating  and  running  in  and  along  the 
said  road,  and  by  improperly  cutting  divers  outlets  from 
the  said  roads  into  the  adjoining  land,  that  by  means  of 
such  negligent,  careless,  wrongful  and  improper  con- 
duct laige  quantities  of  water  ran  from  snch  road  into 
the  land  and  collieries  of  the  pit,  whereby  the  said 
land  and  collieries  have  been  damaged,  and  the  pit. 
has  been  prevented  from,  working  the  said  collieries  and 
lost  Isrge  gains,  &a 

Plea,  not  guilty  by  stotuts  8  Qeo.  4,  c  136,  s. 
147. 

This  action  was  brought  to  recover  dsmages  for 
alleged  negligence  on  the  part  of  the  trustees  of 
the  road  fbr  not  providmg  catchpits  sufficiently 
large  for  carrying  off  the  water  from  the  road,  and 
in  making  ootiets  from  the  road,  by  reason  of  which 
the  plt*s  land  and  coUieiy  became  flooded.  The  first 
complaint  made  by  the  pit.  to  the  trustees  wss  in 
July  1859,  and  tbe  sorveyor  by  their  dueotioD  nsde 


some  alterations  to  remedy  the  evil  complained  of.  On 
the  6th  Dec.  1859  the  pit.  again  made  a  complaint 
by  letter  to  the  surveyor,  and  stated  that  legal  pro- 
ceedings would  be  commenced,  unless  measures  were 
taken  to  the  satisfaction  of  his  agent  to  prevent  the 
escape  of  water.  Three  other  letters  were  sent  by  the 
pit.  to  the  surveyor  respectively  dated  the  12th,  19th, 
and  23rd  Dec,  after  which  the  writ  was  issued. 

The  cause  was  tried  at  Stafford  before  Byles,  J., 
when  a  verdict  was  found  for  the  pit,  leave  being  re- 
served to  move  to  enter  a  nonsuit  on  three  grounds-^ 
first,  that  the  a(ftion  was  not  brought  witiiin  tiiree 
months  after  the  act  complained  of  was  committed,  as 
enacted  by  sect  147  of  tiie  Turnpike-road  Act,  3  Geo. 
4,   c  126;  secondly,  that  the  learned   judge  did  not 
leave  the  question  properly  to  the  jury  to  say  whether 
the  defts.  had  been  guilty  of  negligence  ;  and  thirdly, 
that  the  verdict  was  against  the  weight  of  evidence. 
A  rule  having  been  obtained  on  a  former  day. 
Gray  (Eoll  with  him)  now  showed  cause. — ^The 
damage  done    in  this  case  b  owing    to  the  defts. 
allowing  the  catchpits  to  reitiain  in  this  state.    The 
continuance  is  the  cause  of  action,  and  therefore  the 
continuance  is  the  thing  done,  and  therefore  the  action 
is  brought  in  time.     It  would  be  absurd  to  say  that 
the  pit.  should  be  precluded  from  his  remedy  because 
hp  did  not  bring  an  action  within  three  montiis  of  the 
commencement  of  the  injury,  when  the  damage  done 
was  very  slight,  and  when  there  were  grounds  for  sup- 
posing that  the  trustees  would  of  their  own  accord 
rectify  the  evil.     This   case    differs    from  that   of 
Bonomi  v.  Backhouse,  £11.  &  Bl.   622,  for  there  the 
damage  fiowed  from  a  single  act.    Here  is  an  act  of 
omission,  and  as  soon  as  any  damage  occurs  from 
such  omission  then  the  cause  of  action  arises  :  (Roberts 
V.  Read,  16  E.  215;  GUlon  t.  Boddington.   By.   & 
Mood.  161 ;  Howell  y.  Young,  5  B.  &  C.  259  ;  then 
the  case  of  NickHn  v.  WilHams,  10  Ex.  259,  was  one 
entire  act  of  commission.)    [Wiluaks,  J«  referred  to 
Holmes  v.    Wilson,    10  Ad.  &  £1.  503  ;  Hudson  v. 
Nicholson,  5  M.  &  W.  437  ;  Thompson  y.  Gibson,  7 
M.   &  W.  456  ;  BattishiU  v.  Reed,  18  C.  B.  696 ; 
Oakley  v.  Kenmngton  Canal  Company,  5  B.  &  A.  138.] 
Then  there  is  no  distinction  between  a  private  person 
and  a  public  body  of  commissioners ;   and  the  latter 
are  liable  to  an  action  against  them  for  negligence,  and 
they  can  reimburse  themselves  out  of  the  rates.      The 
Southampton  and  Itdhin  Bridge  Company  v.  Local 
Board  of  Soutkampton,  98  L.  J.  41,  Q.   B.;  Ruck 
V.  WiUums,  3  H.  &  N.  308.)    [Wili^iams,  J.— The 
case  of  Boidton  v.  Crowther,  2  B.  &  C.  703,  is  the 
leading  case  on  the  point,  where  it  was  decided  that 
trustees  are  not  liable  to  an  action  for  consequential 
injury  arising  from  an  act  whidi  they  are  authorised 
to  do,  unless  they  have  acted  arbitrarily,  carelessly,  or 
oppressively  .1    The  trustees  in  doing  tiiis  work  were 
bound  to  use  proper  care:   (The  Grocers'  Company 
V.  Donne  8  Bmg.  N.  C.  34 ;     Violet  v.  Sinquon,  27 
L.  J.  139,  Q.  B. ;    Jonesy.  Bird  5  B.  &  Aid.  844; 
Uoyd  V.  Wigdale,  6  B.  489;    Tindal  v.  King,  17 
a  B.  483 ;  Ward  y.Lee,7  £L  &  Bl.  426,  were  also 
cited.) 

PigoU,  Seijt  (Phipson  vrith  hun)  contended  that, 
according  to  the  esse  of  Sutton  v.  Clarke,  6  Taunt. 
29,  the  trustees  are  not  liable.  [Williams,  J. — In 
Sutton  V.  Chrke  it  was  the  duty  of  the  trustees  to  do  a 
particular  act,  but  in  the  present  case  they  were  to 
keep  the  roads  in  repair.]  We  have  not  turned  the 
water  out  of  its  natual  course ;  all  we  have  done  is, 
instead  of  open  drains  we  have  made  covered  ones,  and 
this  is  just  as  much  our  duty  as  it  is  to  mend  the 
roads,  and  it  does  not  follow  that  because  what  we  did 
has  produced  the  effects  complained  of  by  the  pit, 
that  therefore  we  have  been  guilty  of  negligence: 
(Harris  v.  Baker,  4  M.  &  W»  27 ;  Gibbs  v.  Trustees 
of  the  lAfoarpool  Dock  Company,  3  H.  &  N.  257.) 
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Then  I  say  that  the  action  is  too  late ;  and  that  it 
ooght  to  have  heen  brought  as  soon  as  the  cause  of 
action  arose.  (He  referred  to  and  reviewed  the  cases 
already  cited.) 

Williams,  J. — This  rale  has  been  obtained  upon 
three  gronnds — two  based  upon  points  of  law,  and  the 
other  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence.  Now  the  points  of  law  are,  first, 
whether  the  declaration  is  answered  by  the  plea  i^ljring 
upon  sect  147  of  the  Turnpike  Act,  3  Geo.  4,  c.  126, 
which  says  thai  "  if  any  action  shall  be  commenced 
against  any  person  or  persons  for  a&jrthing  done  in 
pursuance  of  this  Act,  then  and  in  evexy  such  case, 
such  action  or  suit  shall  be  commenced  or  prosecuted 
within  three  months  after  the  fact  committed,  and  not 
afterwards ;"  and,  secondly,  on  the  ground  that  the 
learned  judge  was  wrong  in  not  leaving  the  question  to 
the  jury  to  say  directly  whether  the  defts.  had  been 
guilty  of  that  description  of  culpable  negligence  which 
would  make  them  liable  in  this  action.  I  think  it 
would  be  more  convenient  if  I  address  myself  to  the 
second  ground  first.  Now  there  is  a  great  difference 
between  the  acts  of  trustees  and  those  of  private  indi- 
viduals, and  a  great  many  cases  have  been  referred  to 
upon  this  point,  but  several  of  them  do  not  appear  to  me 
to  have  any  application  at  all  to  the  subject  in  hand.  The 
case  which  has  been  most  relied  on  is  that  of  SuUonr, 
Clarke^  but  that  only  bears  upon  the  cases  where  the  trus- 
tees were  authorised  by  Act  of  Parliament  to  do  some 
special  act,  as  in  the  case  of  The  Governor  and  Company 
of  the  Britith  Caet-plaie  Mam^acturere  v.  Mereditk, 
4  T.  R.  794,  where  it  was  held,  that  where  the  acts 
of  commissioners  appomted  by  a  Paving  Act  occa- 
sioned a  damage  to  an  individual  without  any  excess 
of  jurisdiction  on  their  part,  the  commissioners,  or 
paviors  acting  under  them,  were  not  liable;  and  in 
StUton  V.  Clarke,  and  the  cases  similar  to  it,  that  doc- 
trine seems  to  have  been  recognised,  that  where  persons 
are  authorised  to  do  some  particular  act,  and  by  doing 
such  act  they  prejudice  the  rights  or  injure  the  pro- 
perty of  some  private  individual,  they  are  not  liable  for 
doing  that  act,  notwithstanding  that,  if  that  act  had 
been  done  by  a  private  person,  be  would  have  been 
liable.  So  the  trustees  of  a  turnpike-road,  if  autho- 
rised to  raise  the  road,  would  not  be  liable  for  any 
damage  which  such  act  might  occasion,  although  a 
private  individnal  would  be  ^  he  bad  done  the  same 
thing ;  but  it  would  be  otherwise  if  the  trustees  had 
done  their  work  so  carelessly  and  negligently  as  to 
create  such  damage.  I  understand  that  the  pit  com- 
plains that  the  defts.,  in  dischargmg  their  regular 
duty  in  keeping  the  roads  in  repair,  have  been 
guilty  of  negligence,  whereby  he  has  been  injured; 
and  the  facts  appear  to  be,  that  when  the 
trustees  entered  upon  their  duties  as  such  trustees, 
they  found  open  drains;  and  the  objection  to 
them  was,  that  when  a  heavy  fall  of  rain  came  there 
was  a  gush  of  water  on  the  road,  but  which  these 
open  drains  carried  away  to  the  canal,  or  it  dispersed 
itself  in  such  a  way  as  to  be  wholly  innocuous  to  the 
adjoining  owners ;.  that  being  so,  in  order  to  prevent 
the  gush  of  water  on  the  road,  they  are  advised  to 
dbturb  the  state  of  things  tlien  existing  and  cover  the 
drains,  which  had  the  effect  of  turning  the  water  on  to 
the  adjoining  owner^s  land,  as  the  catchpits  made  to 
prevent  that  were  not  sufficient,  and  the  pit  says  that 
the  trustees  have  been  guilty  of  negligence  and  care- 
lessness in  so  changmg  the  state  of  things  as  to  make 
the  water  accumulate  on  the  adjacent  lands,  by  reason 
of  the  catchpits  being  insufficient,  and  that  they  are 
furtiher  guilty  for  continuing  them  in  such  insufficient 
state;  and  I  think  that  is  a  state  of  things  upon 
which  the  jury  might  rightly  have  been  asked,  whether 
the  defts.  had  been  guilty  of  negligence,  and  I 
nnderstand  that  it  was  so  left  to  them,  that  supposing 
they  fbond  such  a  state  of  thing*  to  exist,  that  then 


they  were  to  say  whether  the  defts.  had  been  guilty  of 
negligence,  and  the  jury  have  found  that  they 
were,  and  in  this  direction  I  can  see  nothing 
wrong.  Then  as  to  the  question  whether  or  not 
the  pit  is  bound  to  rely  on  the  negligence  of  the 
defts.  when  the  damage  first  occurred,  or  whether 
he  can  maintain  his  action  after  three  montiis  have 
elapsed  from  the  first  damage ,  I  am  of  opinion  that 
where  the  defts.  have  been  guilty  of  negligence  in  the 
management  of  the  highway  over  whkh  they  have 
charge,  and  that  by  reason  of  such  negUgenoe  damage 
has  been  caused,  which  has  been  accompanied  by  a 
fresh  damage,  such  a  "state  of  things  brings  the  pit 
within  the  time  limited  by  the  statute.  There  is  no 
doubt  that  a  fresh  damage  is  no  cause  of  action,  and 
the  case  of  Fetter  v.  Beale^  1  SaUc  11,  is  an  authority 
upon  that  point  In  that  case  an  action  was  brought 
by  the  pit  for  a  blow  he  had  received  on  the  head,  and 
which  at  the  time  appeared  alight,  and  he  obtained 
damages  accordingly;  but  afterwards  it  turned  out 
that  the  injury  was  of  a  more  serious  nature,  and  the 
pit  then  brought  a  second  action,  but  it  was  held  that 
it  would  not  lie.  Holt,  C.  J.  saying,  '*  Eveiy  new 
dropping  is  a  new  nuisance,  but  here  is  not  a  new 
battery,  and  in  trespass  the  grievousness  or  consequence 
of  the  battery  is  not  the  ground  of  the  action,  but  the 
measure  of  the  damages  which  the  jury  must  be  sup- 
posed to  have  considered  at  tho  toial  ;**  but  here  the 
pit  has  been  again  damaged  by  reason  of  the  defb. 
neglecting  their  duty,  and  is  he  to  have  no  remedy  at 
all  ?  It  seems  impossible  to  suppose  that  such  was  con- 
templated by  the  Act  Here  it  is  not  only  the  fresh 
damage,  but  the  continuance  of  the  original  neglect 
that  constitutes  a  new  canse  of  action,  and  I  think 
that  this  wrongful  act  may  be  a  fresh  cause  of  action. 
And  I  therefore  am  of  opinion  that  on  both  points  omr 
judgment  should  be  for  the  pit  And  now  as  to  the 
verdict  being  against  the  weight  of  evidence,  without 
going  so  far  as  to  say  that  this  verdict  was  against  the 
evidence,  yet,  looking  at  it  in  all  its  bearings,  I  think 
it  would  be  more  satisfactory  that  they  should  be  rein- 
vestigated, on  the  condition  that  the  defts.  pay  the 
costs  of  the  former  trial. 

WiLLES,  J. — I  am  of  the  same  opinion.  As  to  the 
misdirection,  it  appears  that  the  jury  were  told  to  find 
for  the  pit.  if  they  were  of  opinion  that  the  defts.  had, 
by  the  negligent  construction  of  the  catchpits,  oooa- 
sioned  injury  to  the  pit  I  assumed,  therefore,  that 
the  jury  found  negligence  on  tho  part  of  the  defts., 
therdbre  there  can  be  no  reason  for  granting  a  new 
trial  on  the  ground  of  misdirection.  Then,  as  to  the 
question  on  the  Statute  of  Limitations,  that  b  a  ques- 
tion of  considerable  nicety.  Certain  expressions  have 
fallen  from  the  courts,  and  have  been  used,  which  have 
not  applied  to  the  particular  facts  of  the  cases  in  which 
they  were  made.  After  what  my  brother  WUliams  has 
said,  I  do  not  think  it  necessary  to  refer  to  more  than 
one  decision,  and  that  is  the  case  of  Bonomi  v.  Back" 
house.  The  cause  of  action  there  was  in  respect  of 
injury  occasioned  by  the  support  to  land  being 
taken  away.  There  the  court  threw  out  that  it  did 
appear  the  support  was  taken  away,  and  that  the  cause 
of  action  was  then  complete.  Then  compare  that  case 
with  the  present  Hero  the  cause  of  action  is  the 
injury  to  the  land.  It  cannot  be  said  that  the  pit  in 
this  case  had  a  right  to  say  that  the  trustees  shonld 
not  make  this  work  on  the  road.  In  Bonomi  v.  Bach' 
house  it  was  said  that  the  pit  had  a  right  to  prevent 
the  ground  from  being  taken  away  where  it  would 
interfere  with  his  supports.  All  that  the  pit  could  do 
here  was  to  demand  that  the  works  should  be  done  in 
such  a  manner  as  not  to  iigure  his  land ;  and  eaoh 
action  was  to  be  limited  to  such  injury ;  and  it  appears 
to  mo  that  the  Statute  of  Tiimitations  ought  to  znn 
from  the  time  the  damage  was  effieoted.  With 
regard  to  the  ver^ot  bsing  agumt  the  evidence,  I  need 
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add  nothing  to  wBat  has  already  been  said  by  my 
brother  WUliame. 

Btles,  J. — I  shall  say  nothing  as  to  the  misdirection, 
bnt  I  wish  to  say  a  word  as  to  the  limitation  of  time 
for  bringing  the  action.  The  case  of  Bonomi  v.  Back' 
kotae  is  a  decision  of  the  Coort  of  Ex.  Ch.,  and  is  bind- 
ingaponns,  and  clearly  establishes  the  lawljiat  the  period 
mns,  not  from  the  act  done,  bnt  from  the  damage  itself, 
bnt  it  leaTOs  the  question  open — does  it  run  from  the  first 
damage,  ezdnding  all  subsequent  damage  ?  or  does  it 
not  say,  may  not  there  be  a  case  where  new  damage 
gives  a  new  cause  of  action  ?  There  the  damage  was 
one  act ;  bnt  here  the  damage  arises  from  every  shower, 
and  every  time  there  is  a  storm  there  is  a  new  and 
distinct  injury.  "With  regard  to  the  verdict  being 
against  the  weight  of  evidence,  I  do  not  think  that  that 
was  so;  bnt,  as  this  iis  a  ease  of  great  importance, 
I  think  that  in  justice  to  both  parties  there  should  be 
a  new  trial,  if  the  defta.  are  willing  to  pay  the  costs  of 
the  former  one. 

KsATiNO,  J.  cononired.  2iule  absolute. 


V.  0.  WOOD'S  COUBT. 

Baported  by  W.  H.  BionacT,  Esq.,  Baxrlster-ati'Law. 


Jan,  31. 

Ellis  v.  The  Corporation  of  Bridonobth. 

Injunction — Market — Local  Government  Act  1858>  • 

Stallage — Legal  right. 
Where  the  members  of  a  corporation  elect  to  proceed 
under  their  Local  Government  Acl^  instead  ofauert- 
ing  their  common  law  right  as  a  corporation^  theg 
wtU  be  bound  to  proceed  according  to  the  provisions 
ofeuchAct. 
This^  although  there  mag  be  a  clear  right  at  law  to 
change  the  site  of  a  market  in  the  corporation  of  a 
borough^  if  the  corporation  proceeds  under  the  Act 
to  change  such  sitCj  and  transfer  and  regukUe  the 
marhet,  they  must  not  exceed  the  powers  conferred 
upon  them  by  such  Act  of  Parliament,  although  less 
extensive  than  their  rights  at  common  law. 
The  court  will  require  the  right  of  stallage  to  be  de- 
cided at  laWf  before  granting  an  injunction  to  restrain 
a  corporation  from  interfering  with  such  rights  of 
stallage^  where  the  right  has  not  been  admitted  l»f 
the  corporation, 

Roltf  Q.C.  and  C.  BdU  moved  for  an  injunction  to 
restrain  the  defts.  from  establishing  or  holding  a 
market  in  the  New  Market-buildings  at  Bridgnorth, 
and  from  interfering  with  the  rights  and  privileges  of 
the  pits.,  as  occupiers  of  houses  in  the  High-street  of 
Bridgnorth,  in  which  the  weekly  market  has  been  held 
from  time  immemorial,  the  case  made  by  the  bill  being 
that  certain  privileges  and  profits  from  stallage  on 
marketrdays  have  been  enjoyed  by  the  High-street 
householders,  and  that  those  rights  will  be  entirely  de- 
stroyed by  the  removal  of  the  market.  By  the  pits.' 
bill  it  appeared  that  in  1854  a  company  was  formed 
under  the  title  of  the  *^  Bridgnorth  Public  Build- 
ings and  Market  Company  (Limited),"  for  the  purpose 
of  erecting  new  market  buildings  in  Bridgnorth.  Tlie 
company  had  erected  new  market  buildings  in  another 
part  of  the  High-street,  at  a  distAnce  of  1 10  yards  from 
the  old  market-house,  erected  in  1650,  but  the  specu- 
lation was  stated  to  have  been  uuprofitable,  as  the 
holders  of  stalls  in  the  High-street  could  not  be  induced 
to  remove  to  the  new  buildings.  After  the  passing  of 
the  Local   Government  Act  1858  negotiations  took 

Elaoe  between  the  company  and  the  local  board  of 
ealth,  under  which  the  company  granted  a  new  lease 
of  the  new  market  buildings.  In  Dec.  1860  notice  was 
published  in  the  Bridgwfrth  Journal  by  the  clerk  to 
the  local  board,  that,  in  pursuance  of  the  Fairs  and 
Markets  Clauses  Act  1847,  and  the  Local  Government 
Act  1858,  the  local  board  intended  to  «pply  t9  Gofem- 


ment  for  the  allowance  of  bye-laws,  made  for  re- 
gulating the  nse  of  the  market-places  provided  for 
tiiem  in  Bridgnorth.  The  pits.,  feeling  themselves 
aggrieved  by  the  contemplated  removal  of  the  market 
from  its  andent  situation  in  the  High-street,  in  viola- 
tion as  it  was  alleged  of  their  prescriptive  rights  of 
stallage,  served  the  local  board  with  notice  of  their 
intention  to  oppose  the  allowance  of  the  byo-laws, 
stating,  among  other  groxmds  of  objection,  that  the 
bye-laws  ought  to  have  been  published  under  the 
Fairs  and  Markets  Clauses  Act  1847,  and  the  applica- 
tion for  their  allowance  first  made  at  quarter  sesrions ; 
secondly,  that  the  removal  of  the  market  without  the 
consent  of  the  pits,  (baring  the  prescriptive  right  of 
staUage)  was  illegal  and  contrary  to  the  provisions  of 
the  Load  Government  Act  1858,'  and  the  Fairs  and 
Market  Cknses  Act  1847.  The  pits,  subsequently 
filed  their  bill,  and  now  moved  for  an  injunction  in 
the  terms  before  stated.  They  cited  Maiyor  of  North- 
ampton V.  Ward,  1  Wils.  107;  S.  C.  2  Strange,  1238 ; 
Campbell  v.  Wilson,  3  East,  298 ;  EUwood  y,  Bulloch, 
6  Q.B.  Rep.  380 ;  Tyson  v.  ^ntt^,  4  Ad.  &  EIL  407. 

Giffard,  Q.C.  and  RaiberU,  for  the  defts.  the  cor- 
poration, contended  that  the  common  law  right  in  the 
corporation  to  remove  the  market  still  existed  not- 
withstanding the  passing  of  the  Acts  of  Parliament. 
Even  if  the  pits,  had  proved  that  they  were  within 
sect.  50  of  the  Local  Government  Act  1858,  as  per- 
sons whose  rights  were  interfered  with  by  the  establish- 
ment of  any  new  market,  the  remedy  was  at  law. 
They  commented  upon  the  trifling  nature  of  the 
interest  asserted  by  the  pits*,  bill,  and  the  veiy  large 
terms  in  which  the  prayer  was  framed. 

RaU  in  reply. 

Fib,  I. — The  Vice-Chancellor  said  there  was  no 
doubt  a  clear  case  to  be  tried.  .  The  pits,  sought  to  re- 
strain the  corporation  from  interfering  with  the  imme- 
morial right  of  every  owner  of  a  house  in  the  High- 
street  of  placing  before  his  door  stalls,  which  would 
otherwise  be  an  obstruction  to  Uie  thoroughfare,  and  of 
exacting  for  the  nse  of  those  stalls  a  rent  of  10/. 
a  year.  If  the  corporation  were,  as  had  been  con- 
tended, the  owners  of  the  soil,  then,  to  their  knowledge, 
they  had  been  allowing  these  payments  to  be  made  to 
the  owners  of  the  houses  by  the  persons  using  stalls. 
The  market  had  been  hdd  from  thne  immemorial  in 
the  High-street  It  was  to  be  observed  that,  in  pro- 
posing to  transfer  the  market,  the  defta.  had  not  acted 
as  the  corporation,  and  in  their  corporate  capacity  they 
had  a  dear  right  at  common  law  to  transfer  the  mar- 
ket, but  through  a  sort  of  combined  medium  of  the 
joint-stock  company  and  the  local  board  of  health. 
Though  in  one  sense  the  same  body,  yet  the  local  board 
was  distinct  from  the  corporation,  and  intrusted  with 
large  powers,  which  the  corporation  could  never  exer- 
cise. If,  then,  they  did  not  choose  to  exerdse  their 
common  law  right,  but  availed  themselves  of  the 
powers  confided  to  them  by  the  Local  Government  Act 
(far  exceeding  any  power  in  the  corporation),  they  must 
be  bound  by  every  provision  of  that  Act  in  the  strictest 
sense) ;  otherwise  there  would  be  monstrous  iiyusticc 
if  the  defts.  were  allowed  to  avail  themselves  of  their 
common  law  rights  as  owners  of  the  market,  and  also  to 
apply  to  the  Secretaiy  of  State  under  the  Local  Govern- 
ment Act  to  sanction  their  bye-laws  for  regulating  the 
nuurket.  They  took  the  lease  of  the  buildings  from  the 
joint-stock  company,  as  the  local  board,  and  they  must  be 
considered  as  acting  under  the  Act,  and  the  Act  alone. 
With  respect  to  sect.  50,  which  provided  "  that  no 
market  or  slaughter-house  shall  bo  established  in  pur- 
suance of  this  8ection,so  as  to  interfere  with  noy  rights, 
powers,  or  privileges  enjoyed  witliinthe  dbtrict  by  any 
person,  chartered  joint-stock  company,  or  incorporated 
company,  without  his,  her,  or  their  consent,"  there 
was  a  strong  intimation  of  an  intention  by  the  defts.  to 
change  the  site  and  lemore  the  market  ont  of  the  High- 
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gtareet      Thej  acted  under  the  Act  m  the  local  board, 
and,  looking  at  the  circumBtances,  there  waa  a  strong 
prinA fa/an  case  to  be  tried  of  whether  the  defta.  were 
not  eatabliahing  a  new  maricet  within  sect.  50  of  the 
Act    As  to  the  rights  of  stallage  on  the  ancient  rite 
appurtenant  to  the  houses,  those  rights  conld  not  pos- 
sibly be  transferred  to  the  new  site.    Whether  those 
rights  had  been  interfered  with  bj  the  establishment  of 
a  new  nuurket,  remained  to  be  determined  by  a  jury, 
there  bdng  a  mixed  question  of  law  and  fact :  firrt, 
whether  the  pits,   had  such  a  legal   right    as    was 
contemphited  under  secL  50 ;  and,  secondly,  whether 
such  legal  right  had  been  interfered  with.    It  was  not 
to  be  assumed  against  the  defts.  as  dear,  that  the  mere 
introduction  by  them  of  buying  and  selling  in  the  new 
market  buildings  would  necessarily  interfere  with  the 
holders  of  stalls  upon  the  ancient  site.    If,  indeed,  they 
had  proceeded  to  dear  away  those  stalls,  then  the  case 
would  hardly  have  required  the  intervention  of  a  jury. 
But  the  notice  of  the  defts.  was  carefully  framed, 
and,  at  all  events,  there  was  nothing  amounting  to  an 
adxnission  that  the  stalls  were  to  be  removed.    He  felt, 
therefore,  very  great  difficulty  in  framing  any  admis- 
sion between  t£e  parties  which  would  fairly  raise  the 
question  for  decision  at  law.    The  question  was  one 
which  must  be  tried  at  law.     He  should  therefore 
direct  that  the  motion  should  stand  over ;  the  pits,  to 
bring  such  action  to  tiy  the  legal  right  as  they  should 
be  advised. 


C01TB.T  OF  SXOHEQTTER. 

Beported  by  F.  Baojet  and  S.  M*Gclloob,  Esqn.,  Barrlstera- 

at-Law. 

iVbv.  17  oiMf/Vfr.  25. 

GOWLET  AHD  WiFS  0.   ThB  MAYOR  AND  CORPORA- 
TION OF  Sunderland. 

Negligenoe — CorporaUon — PubKe  haihg  and  loath- 
Aoiwef — 9  #  10  Vict.  e.  74. 

In  €m  €tctian/or  u^wrUM  corned  hy  the  negligmU  oon- 
gtruction  of  a  mocAtne  m<  «/>  fry  a  corporation^  and 
mod  in  a  pnNic  wath^kouio  ereded  bv  them  under 
9  #  10  VicL  c.  74,  to  which  the  vnfe  of  the  pit. 
reeortedf  and  paid  a  certain  turn  for  the  vte  of  the 
mackinee  and  other  ooikvenienoet  for  waehing  there  : 

Held,  that  the  oorpcratiin  wot  liable  for  negligenoe  in 
the  eornimction  and  management  of  the  eetaUith- 
meni,  and  that,  in  diecharge  of  the  etatutorg  duty 
undertaken  hy  them,  they  were  bound  to  eaercite  or- 
dinary  care  and  diligenee,  and  to  provide  maMnes 
reasonably  safe  for  ute. 

In  this  case  the  pit  complained  of  the  injury  caused 
by  the  negligent  construction  of  a  macUne  set  up 
by  the  defts.,  and  used  in  some  public  wash-houses 
erected  by  them  under  the  provirions  of  the  9  &  10 
Vict,  c  74. 

It  appeared  that  the  wife  of  the  pit  resorted  to 
the  wash-houses  in  question,  and  paid  Ad,  for  the 
use  of  the  madiines  and  other  conveniences  for  washing 
there.  The  machine  in  question,  by  which  the  injury 
was  done,  was  a  drying  machine.  It  conristed  of  a 
cylinder  into  which  the  wet  clothes  were  put,  and  made 
to  revolve  with  great  rapidity,  and  the  water  driven  out 
by  the  operation  of  centrifugal  force.  The  machine 
was  originally  constructed  to  be  worked  by  an  ordinary 
winch-handle  connected  with  the  top  of  it,  such  handle 
being  turned  by  the  hand  of  the  person  using  it,  and 
there  were  a  considerable  number  of  these  machines  in 
the  wash-house.  A  proportion  was  made  among  the 
members  of  the  corporation  to  introduce  steam.  Tliere 
was  evidence  to  show  tKat  this  was  objected  to  by 
some  competent  persons  as  likely  to  prove  dangerous. 
It  was,  however,  adopted,  and  at  the  time  of  the  accident 
the  machine  in  question  was  turned  by  steam-power. 
On  applying  wo  gteam-power  in  place  of  tiie  hud, 


the  winch-handle  was  taken  off,  but  the  rod  on  whidi 
it  had  been  fixed  was  allowed  to  remain. 

This  rod  was  quite  unnecessary,  and  nsdess  to  the 
machine  as  worked  by  steam.  It  projected  some  dis- 
tance over  the  edge  of  the  top  of  the  machine,  and 
revolved  with  great  rapidity  while  the  machine  was  in 
action.  The  plt.'s  wife  in  using  the  drying  machine 
allowed  a  portion  of  her  dress  to  touch  tins  rod;  it 
was  caught  by  it,  and  she  was  drawn  against  the 
revolving  rod  and  oonriderably  injured. 

The  action  was  tried  before  WUde,  B.,  at  the  Durham 
summer  asrizes  1860.  The  jury  negatived  any  neg- 
ligence on  the  part  of  the  pit's  wife,  and  found  that 
the  machine  was  dangerously  and  negligently  con- 
structed, and  that  the  accident  with  which  the  femal« 
pit  met  was  caused  by  such  dangerous  and  negligent 
construction  of  the  machine.  The  pits,  recovered  n 
verdict  for  502.,  with  leave  reserved  te  the  defts.  to 
move  to  enter  the  verdict  for  them. 

E.  P.  Price  (^Davison  with  him)  now  showed  cause. 
— ^They  cited  Green  v.  The  London  General  Onudbue 
Company,  29  L.  J.  18,  G.  P. ;  Common  y.  Eastern 
Counties  Railway  Company,  29  L.  J.  94.  Ex. ;  Ruck  v. 
Wiliiams,  37  L.  J.  357  Ex. ;  Blackmorev.  The  Bristol 
and  Exeter  Railway  Company,  27  L.  J.  167,  Q.  B. 

Manisty,  Q.C.  (7*.  Jones  with  him)  supported  the 
rule. — They  cited  Manley  v.  St,  Helens  Canal  and 
RaUway  Company,  27  L.  J.  159,  Ex.;  MeteaHf  y, 
Hetherington,  11  Ex.  755.  Cur.  adv.  vtdi, 

Feb.  25. — Wilde,  B.  now  delivered  the  judgment 
of  the  court — It  was  argued  by  the  defts.  that 
the  9  &  10  Vict,  c  74,  imposed  no  responsibility  or 
liability  whatever  on  the  corporation,  but  only  on  the 
committee  to  which  the  erection  and  management  of 
the  wash-houses  were  confided.  But  several  clauses  of 
the  Act  were  pointed  out  during  the  argument,  which 
tended  to  negative  this  proposition.  It  is  unnecessary 
to  refer  to  them  again  in  detail.  It  is  sufficient  to  s^iy 
that,  in  our  opinion,  the  Legislature  did  not  intend  to 
withdraw  from  the  corporation  to  whom  the  wash- 
houses  belonged  the  responsibility  which  might  attach 
to  any  improper  construction  or  management  of  them. 
It  was  then  argued  that,  as  the  pit  was  a  volun- 
teer, and  chose  to  use  the  machine  such  as  it  was,  she 
could  not  recover;  but  we  think  this  argument  does  not 
avail  the  defts.  The  statute  was  passed  for  the 
benefit  of  the  poor  and  more  ignorant  classes  of  the 
population.  The  corporation  chose  to  avail  themselves 
of  these  powers  to  erect  these  wash-houses.  In  dis- 
charge of  the  statutory  duty  thus  lindertaken  by  them, 
we  think  they  were  bound  to  exercise  ordinary  care  and 
diligence,  and  provide  machines  reasonably  safe  for  use. 
It  is  clear  from  the  evidence  and  the  finding  of  the 
jury  that  the  projecting  rod  which  did  the  mischief 
was  unnecessarily,  carelessly  and  negligently  allowed 
by  the  defts.  to  remain  after  all  use  and  purposes  of  it 
had  ceased.  It  is  also  dear  that  this  danger  was  one 
which  the  pit  might  reasonably  fail  to  perceive  or  ap- 
preciate, and  the  jury  have  in  substance  found  that 
neither  in  the  fact  of  using  the  machine  at  all,  nor  in 
the  particular  mode  of  using  it  by  the  pit,  was 
there  any  negligence.  The  acddent  was  caused  by  the 
immediate  negligence  of  the  defts.,  and  on  an  oc- 
casion when  the  pit  was  in  no  way  to  blame.  We 
think  the  pit's  verdict  ought  to  stand,  and  this  role 
be  discharged.  Rule  dis^targed. 


MZDDLBSBX  8B8SZ0N& 

Nov.  I  and  5,  1860. 

(Before  Mr.  Bodkin,  Assistant  Judge.) 

The  Chartered  Gas  CtOmpant  v.  Clcrkkswkll. 

Poor-rate — Gas  eompany-^Princ^^  on  whidi  asseee- 

ment  should  be  made,  and  mode  of  etttmating  tht 

annual  rateable  vahie. 
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Mid.  Ses.]       The  Chabtebed  Gab  Ck)MPAiiT  v.  Clbbkenwell — Reo.  v.  Jones.    [Nisi  Pbius. 


This  was  an  appeal  agaioat  a  poor-rate  made  in 
June  1859,  by  which  the  property  of  the  oompany  in 
derkanwell  was  rated  at  the  sum  of  259SL 

JbAf»  Clarke  and  Norman  for  the  appeUaots. 

Meical/e  and  Poland  for  the  respondents. 

The  faoto  are  fully  stated  in  the  following 

JUDOMENT. 

lir.  BoDKDi. — ^The  company  produced  their  acconnts 
for  the  Brick'lane  district,  in  which  the  respondents* 
pariah  is  situate,  by  which  accounts  it  appeared  that 
their  gross  receipts  from  all  sources,  if  taken,  as  the 
eompanj  proposed,   on   an   average  of   four   years, 
•mounted  to  60,9 18i^    The  respondents  proposed  to 
adopt  the  account  for  the  year  1859,  the  year  in  which 
the  rate  was  made.    The  difference  between  the  two 
modea  is  nnimportant ;  in  fact,  the  mode  proposed  by 
the  oompany  is  taken  favourably  to  the  respondents  so 
far  as  the  nceipts  are  concerned,  but  the  extension  of 
the  area  of  calculation  enables  the  company  to  avail 
themselves  of  a  larger  amount  of  expenditure  than  was 
incorred  in  1859,  and,  as  I  think  ue  respondents  are 
in  strictness  entitled  to  look  to  the  rateable  value  for 
the  year  in  which  the  rate  is  made,  and  as  I  see  no 
reason  to  think  that  an  incoming  tenant  would  object 
in  this  particular  case  to  treat  upon  the  footing  of  that 
year*s  transactions,  I  have  adopted  the  receipts  for 
1859  only,  amountuig  to  60,5392.    It  follows  that  the 
expenditure  must  be  taken  for  the  same  year,  and  this, 
according  to  the  company's  book,  was  48,050/.    Some 
items    were  questioned   by    the    respondents,    par- 
tioulariy  the  charge  for  ordinary  repairs,  but  so  far  as 
the  evidence  enabled  me  to  form  a  judgment,  that 
item  and  all  the  others  appeared  to  have  been  in  fact 
paid  by  the  company,  and  I  must  assume  that  the  ex- 
penses so  paid  were  necessarily  incurred.    An  objectbn 
was  taken  specifically  to  the  charge  made  for  remune- 
tion  to  the  directors  and  auditors,  on  the  ground  that 
an  individual  tenant  would  carry  on  the  works  without 
^UrecUnrs  or  auditors.    But  although  the  supposition  of 
a  tenancy  is  of  necessity  resorted  to  in  these  cases, 
luoh  an  occupation  is  extremely  improbable,  and  if  such 
were  to  arise,  it  is  difficult  to  understand  how  works  of 
•uch  magnitude  and  complication  could  be  satisfactorily 
oondnoted  without  a  controlling  power  of  some  kind. 
Finding,  therefore,  that  such  a  charge  is  conudered 
essential,  and  is  in  fact  incurred,  I  see  no  sufficient 
reason  for  disallowmg  it.    The  sum  of  48,0502.  de- 
ducted from  60,5392.  will  leave  as  the  gross  earnings 
12,4892L  The  balance  thus  remaining  may  be  taken  as 
eomposed  of    two   elements:    1,  ProJUs  of  trade; 
2,  Rent ;  and  the  first  being  ascertained,  the  remainder, 
will  represent  what,  if  a  tenancy  arose,  an  occupier 
might  reasonably  be  expected  to  pay.     Such  a  tenant 
would  require  to  embark  a  considerable  capital  in  the 
oonoem,  and  the  appellants  estimated  their  capital 
at  50,000/.,  m.,  tools  and  tents,  fixtures   and  im- 
plements, 22,000/.,  and  floating  capital  28,000/.    Con- 
ndering    that   this   value   has   been    proved  by  an 
nnche(£sd  estimate,  and  considering  that  the  revenue 
is  received  quarterly,  I  think  a  tenant  would  not  re- 
^uira  a  capital  beyond  30,000/L    Upon  this  the  claim 
of  5  per  cent  as  interest,  and  10  per  cent,  as  tenants' 
profits  (bad  debts  being  already  provided  for)  is  rea- 
sonable, making  together  4500/.    This  leaves  as  a  rent 
what  a  tenant  might  reasonably  be  expected  to  pay, 
7989iL    The  Parochial  Assessment  Act,  however,  pro- 
vides th&t  the  assessment  shall  be  made  after  allowing 
for  repairs,  insurance  and  whatever  expenditure  may  be 
necessary  to  maintain  the  property  rated  in  a  state  to 
command  the  same  rent,  and  the  i^pellants  therefora 
eUum  for  insurance  against  fire  the  sum  of  225/.  They 
*    do  not,  in  faet,  insure,  but  this  does  not  make  the 
eldm  less  reasonable,  and  1  have  therefore  allowed  it 
at  225/L    The  appelhmts  also  claim  a  percentage  on 
the  valne  of  their  works  of  2  per  cent.,  amounting 


best  judgment  I  can  form,  seeing  that  aU  ordinary  re- 
pairs, as  well  as  injury  by  fire,  have  been  already  pro- 
vided for,  I  consider  1  per  cent,  amply  sufficient,  and 
this  will  amount  to  810/.  These  deductions  will  leave 
the  rateable  value  of  all  the  works  in  the  district  at 
6954/L  The  respondents'  parish  is  a  terminal  parish 
and  the  pipes  within  it  do  not  contribute  to  the  supply 
of  any  other  place ;  and  this,  so  far  as  Glerkenwell  is 
concerned,  somewhat  simplifies  the  division  of  the 
total  sum  amongst  the  various  parishes  in  the  district. 
Several  modes  of  doing  this  have  been  discussed,  and 
this  question  is  always  attended  with  considerabls 
difficulty.  That  which  seems  to  me  the  most  ad- 
visable to  adopt  in  this  case  is  to  apportion  the  whole 
rateable  value  according  to  the  present  value  of  the 
works  in  each  parish-^a  mode  suggested  by  the  ap- 
pellants, and  certainly  the  most  favourable  to  the  re- 
spondents. Adopting  this  rule,  the  respondents' 
pariah  appean  entitled  to  one  month's  part  of  the 
whole  sum,  amounting  to  772/1  It  has,  however,  been 
stated  by  the  appellants  that  in  the  city  portion  of  the 
district  the  company's  gas  is  supplied  at  a  lower  rate 
than  in  the  other  portions,  and  that  the  outlying 
parishes  are  entitled  to  a  larger  portion  of  the  rateable 
value  by  reason  of  the  extra  profit  obtained  in  them.  I 
assume  that  the  appellants  are  right  in  this  suggestion. 
I  therefore  adopt  the  additional  sum  which  they  assign 
to  the  respondents  on  this  ground;  I  therefore  find  and 
determine  the  rateable  value  of  the  company's  pro- 
perty in  Clerkenwell  to  be  1022/.,  and  I  order  the  rate 
appealed  against  to  be  reduced  accordingly. 

Nocoets, 


NISI  PBIUS. 


NORTH  WALES  GIBCUIT. 
Beported  by  V.  Williaiib,  Esq.,  Barrlster-at-Law. 

Dkhbiohbhibk. 

(Before  Ghaniteix,  B.) 

Bbo.  v.  Jones. 

Rape, 

The  rule  now  ie  that  the  connection  tmut  be  without  the 

content  of  the  person  alleged  to  have  been  ratiehed. 
Where  a  father  has  established  a  kind  of  reign  <f 

terror  in  his  famUy,  and  Ms  daughter  ^  under  the 

it^btenee  of  dread  <md  terror,  retnovu  passive  whUe 

he  has  eonneclion  with  her,  he  may  befoundguSUy  of 

rape. 

The  prisoner  was  charged  with  committing  a  rape 
upon  the  person  of  Jane  Jones. 

Stoetenham  for  the  prosecution. 

Jane  Jones  was  tiie  daughter  of  the  prisoner 
and  fourteen  yean  of  age.  She  stated  that  she  lived 
with  her  father  and  mother  in  Love-laiie,  Denbigh, 
in  a  house  a  short  distance  from  the  road;  that 
on  the  29th  Jan.  last  she  and  her  father  were 
alone  in  the  house  ;  that  her  father  told  her  to  go 
to  the  front  door  to  see  if  her  mother  was  coming 
home;  that  she  went  to  the  door  and  said  her 
mother  was  not  coming  home;  that  her  father 
then  took  hold  of  her  and  threw  her  on  a 
bed  in  the  room  and  had  connection  with  her 
[bis  Lordship  hereupon  stated  that  he  was  of  opinion 
that,  although  the  counsel  for  the  prosecution  must 
confine  himself  to  one  act  of  ravishing,  he  might  ask 
the  witness  as  to  the  previous  conduct  of  the  prisoner 
towards  the  witness,  and  she  then  stated];  that  her 
father  had  praviously  told  her  not  to  tell  any  one  what 
he  had  done  to  her;  that  he  had  said  he  would  throttle 
her,  and  would  kill  her  if  she  told  of  anything  he  had 
done ;  that  he  had  throttled  her ;  that  he  had  had 
connection  with  her  many  times  before,  and  on  those 
ooca»ons  had  told  her  not  to  tell,  and  that  that  was 
the  reason  she  did  not  tell ;  that  after  the  last  occur- 


npen  an  unchecked  estiiiiate  to  1680/L    Bnt|  npoQ  the  1  rence  she  told  her  mother ;  tbst  sho  oonsented  to  the 
[Mao.  Cas.]  2  U 
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0.  Oas.  R] 


Rbo.  V,  Jamss  Titb. 


[0.  Gas.  B. 


prisoner's  having  oonnedaon  with  her  beeanae  she  was 
afraid  of  biro ;  that  she  was  afraid  of  his  choking  her — 
was  afraid  if  she  reauted  hun ;  that  she  begged  of  him 
not  to  do  it,  and  asked  him  to  be  quiet,  to  lea?e  her 
alone. 

Enoch  Williams,  a  polioeman,  stated  that,  before 
the  magistrates,  the  prisoner  said  he  did  it  with  the 
prisoner's  consent. 

His  LoBDSHiP  stated  to  the  jury  that  nntO  lately  it 
was  the  mle  on  a  charge  of  rape  that  the  connection 
mnst  be  proved  to  have  been  against  the  will  of  the  fe- 
male ;  but  since  the  case  of  Reg.  v.  FkUAer^  Bell's 
Grown  Gas.  63  (the  principle  of  which  case  his  Lord- 
ship expressed  his  approval  of,  notwithstanding  there 
was  a  mistake  in  it — the  oonrt  having  assum^  that 
the  Statute  of  Westminster,  2  G.  84,  was  still  in  force, 
which  is  not  the  case,  it  having  been  repealed),  the  role 
was,  that  it  most  be  without  her  consent,  so  as  to  meet 
the  case  of  idiots  and  infants,  and  persons  incapable  of 
giving  consent ;  that  where  it  appeared  that  such  pet^ 
sons  had  any  violent  desires  and  psssons,  it  might  be 
the  duty  of  the  jury  to  take  that  into  their  oonsideFa- 
tion  before  finding  a  prisoner  guilty ;  but  where  thai 
did  not  appear,  they  might  find  that  the  connection  was 
without  consent ;  that  the  amount  of  resistance  neces- 
sary to  be  proved  may  be  less  in  some  cases  than  in 
others ;  that  that  may  be  so  where  there  are  no  persons 
Bear,  and  where  shouting  and  resistance  would  be  use- 
less. Hia  Lordship  then  continued :— If  in  this 
case  it  is  made  out  to  your  satisfaction  that  a 
kind  of  reign  of  terror  was  set  up  in  this  family, 
and  in  consequence  of  that  terror  and  dread  the 
girl  allowed  the  connection  to  take  place  without 
resistance,  then  I  am  of  opinion  yon>may  conviet  It 
is  possible  she  may  have  been  a  consenting  party,  and 
not  influenced  by  diread.  That  is  a  question  for  you. 
She  says  the  sama  thing  had  been  done  upon  previous 
occasions,  and  her  father  had  told  her  he  would 
throttle  her  if  she  toM'her  mother,  and  that  is  why 
she  did  not  tell.  She  says  she  begged  him  not  to  do 
it,  and  to  be  quiet  and  leave  her  alone.  This  in 
ordinary  oasee  would  be  quite  insu£Bcient  But  in 
this  case,  if  jwk  think  she  remained  passive  under 
the  influence  of  that  dread  and  reign  of  terror  which 
I  have  mentioned,  and  that  is  dearly  made  out,  you 
may  flnd  the  prisoner  guilty.  Verdki^  gmUy. 

Thera  was  another  case  against  the  prisoner  for  com- 
mitting a  similar  offence  upon  another  daughter,  and 
one  for  an  attempt  upon  a  third  daughter.  He  was 
Mntenoed  to  tea  years'  penal  servitude. 


OBOWK  OASES  RE8EBVED. 

Beported  by  Jobv  TBompsov,  Esq.,  BanlBteMrt-Law. 

Saturday^  April  27. 

(Before  Pollock,   G.  B.,  WXLLL4X8,   Willhs  and 

Blackbubn,  JJ.  and  Wilde,  B.) 

Bso.  V.  James  Tite. 

JBmhescdeiMnt—CUrh  or  tervanU — Commerdo/ 

traveSer. 
Tkejaci  of  a  commercial  traveller  bemff  paid  by  com- 
mtMUMi  and  being  permitted  to  obtain  orders /or 
others  tkan  the  prosecutor^  does  not  prevent  him.^ 
from  being  a  servant  to  the  prosecutor  vnlhin  7^8 
Geo.  4,  e.  29,  s.  47,  i^khi  an  indictment  for  em- 
oezzlement. 

Gaae  reserved  for  the  opinion  of  this  Gourt  by  the 
Bscorder  of  London. 

At  a  session  of  the  Gentral  Griminal  Gourt  holden 
on  the  28th  day  of  Jan.  1861  James  Tite  was  tried 
and  convicted  before  me  on  an  indictment  which  charged 
that  he  was  servant  to  Bicfaard  Adams  Ford,  and  by 
virtue  of  his  employment  as  such  servant  he  did  receive 
the  sum  of  42.  16f.  6d.  in  money,  for  and  on  account 
aftb^iMdBicbAid  Adams  Ford,  his  aaid  master,  and 


fraudulently  and  feloniously  did  embazzle,  leerota  and 
steal  the  said  money. 

It  was  proved  that  he  was  engaged  by  tha  praaeoa 
tor  (who  was  a  shiit  manufaotuier)  as  aoomaaeraial 
traveller,  and  that  the  agreement  batwean  then  was 
that  he  ahoold  be  paid  by  commission,  and  that  ha  was 
at  liberty  to  obtain  orden  for  others  than  the  prow- 
oator. 

It  was  also  proved  that  he  noaived  fiNnn  tba  pio* 
seontor  various  samples  with  which  ba  set  avt  on  hii 
joomey,  and  that  while  on  that  jownej  he  veoeiiod  hf 
virtue  of  his  employment  the  sum  chained  in  Ilia  i»* 
dictment,  for  which  he  did  not  aoocNrnt^  but  wlilch  h* 
fraudulently  appropriated  to  his  own  use.  Ho  never 
returned  this  samples  entrusted  to  him,  and  was  nmm 
seen  by  the  proseontor  from  the  time  he  set  oat  on  hii 
journey  until  he  was  taken  into  custody. 

The  question  on  which  I  wish  for  the  demsion  of  tlia 
Gourt  for  Gooaidention  of  Grown  Gases  Beasrved 
ia:— 

Whether  there  was  any  evidence  of  tha  prisoner 
bemg  a  servant,  as  alleged  in  the  indictment. 

The  prisoner  remains  in  costody  awaiting  judgment* 

BueSBLL  GUBMET. 

Sleigh  for  the  prisoiier.^It  is  submitted  that  then 
was  no  evidence  that  the  prisoner  waa  a  servant  of  tJbe 
prosecutor,  aa  alleged  in  the  indictment.  Hia  engage 
ment  was  that  of  a  commercial  traveller,  and  ia  mora 
like  that  of  the  prisoner  in  Reg.  v.  WaUBer,  I  Dro.  Jk 
Bell,  600;  S.  G.  8  Gox  Grim.  Gas.  In  that  ease  the 
prosecutors,  manure  manufactnren,en0iged  the  prisonaK^ 
who  kept  a  refreshment-house  at  B.,  to  get  ordem 
which  were  supplied  from  then:  stores  at  B.,  under  tlie 
prisoner's  control  The  rent  waa  paid  by  tfas  proseen 
tors,  and  the  prisoner's  dnty  waa  to  coUeot  money  end 
pay  it  over  at  once ;  he  waa  also  to  send  weeMv  M- 
counts  of  sales  and  receipts.  He  waa  to  be  paid  by 
oommiBMon,  and  was  caUed  agent  for  tha  B.  distriel. 
After  some  time  the  prisoner  signed  a  prepoeal  to  a 
guarantee  society,  which  stated  that  hia  sala^  was  U 
per  year,  besides  Commission,  and  it  waa  proved  tlHit 
the  prosecutors  had  agreed  to  give  this  salaiiy  of  U  per 
year.  And  it  waa  held  by  the  court  that  he  waa  not  s 
servant  withm  the  7  &8  Geo.  4,  a.  29,  s.  47,  and  that 
he  could  not  be  convicted  of  embezslement. 

Pollock,  G.B.— Is  not  this  question  one  of  faet 
for  the  jury?  A  man  may  be  employed  aa  a  tailor,  and 
he  may  be  the  servant  ef  the  employer,  but  he  msy 
also  be  employed  as  a  tradesman,  and  not  aa  a  servant. 
A  commission  agent  is  a  separate  and  diatinet  ooo»- 
pation,  but  no  d»nbt  by  agreement  the  nature  of  the 
occupation  may  be  such  that  he  may  be  the  servant  ef 
his  employer.  There  may  be  a  servant  who  haa  the 
power  of  being  employed  by  other  people. 

Sleigh.'^There  is  no  evidence  of  the  esatenoe  of  tim 
relationship  of  master  and  servant  here. 

Pollock,  G.B.— The  evidence  ia  amhIgiUHia.  It  ia 
quite  consistent  with  the  existence  or  non-ezistenoe  ef 
tiiat  relation. 

Blackbusit,  J.— The  question  nserved^  aa  I  ii»- 
derstand,  ia  tins,  Do  the  two  facta  set  ont  in  the  caas^ 
the  payment  by  comnussion  and  the  liberty  to  obtain 
orders  for  others  than  the  prosecntor,  oonolBsively  ahov 
that  the  prisoner  was  not  a  servant  ? 

Sleigh. — I  shall  not  contend  for  the  now  exploded 
view  that  payment  by  oommisrion  prevents  a  person 
ftom  being  a  servant.  And  Reg.  v.  JSo^  2  If  oo. 
G.  G.  257,  contrary  to  the  view  expressed  by  Parke,  B. 
in  Reg.  v.  Goodbotfy,  2  Gar.  &  P.  667,  decided  that  a 
person  might  be  convicted  of  embesalement  as  the  ser- 
vant, though  at  the  same  time  he  waa  enqdoyed  faj 
other  persons.  But  on  the  facta  stated  in  the  case  it  ia  * 
ambiguoua  whether  the  prisoner  waa  a  aervant  or 
not.  He  was  not  bound  to  obey  the  ordea  of  Mr. 
Ford. 

Wju4S»  J.-^Ii    not    «n    ordtnaiy    soflUDH^ 
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inveUer  bound  to  obey  the  orders  of  his  employer 
M  to  the  prioe,  terms  of  payment  and  such  like 
matters? 

i8iM^-«^A  num  miqr  well  be  a  commercial  traveller 
withomt  faemg  a  eenrent. 

Wium,  J.— The  diffioolty  I  ftd  is,  that  the  case 
does  not  state  what  he  was  employed  to  do,  bat 
nmrely  states  eompendioosly  that  he  was  a  commercial 
tMfeUsr. 

Bt«A€BBimir,  J.^-Can  it  be  said  that  if  a  con- 
meroial  traveller  goes  on  a  joamey  with  samples,  and 
38  also  to  VBoeiTe  moneys  for  his  employer,  that  there  is 
not  some  eridenoe  that  he  was  a  eerrant  ? 

Shigk, — ^He  goes  about  the  oountiy  at  his  own 
•leaanre,  and  Is  not  bound  to  get  any  orders.  It  is 
iiks  thoease  of  Beg*  t.  May,  8  Oox  dim.  Gas.  421 ; 
&  OL  30  L.  J.  81,  M.  C,  where  the  prisoner  was  ap- 
pointed by  letter  to  get  orders  npon  oommission,  and  it 
was  his  dnty  to  aeoonnt  for  any  money  he  might 
reoeiTe  immediately  on  reodpt  of  it,  and  it  was 
held  that  thb  did  not  make  hhn  a  servant  within 
the  statute.  In  that  case  Gockbmn,  CJ.  said,  *'Tbe 
posHaon  of  derk  or  aervant  implies  control."  Here  it 
was  not  ineombent  on  the  prisoner  to  obtain  any  orders 
for  Mr.  Ford.  Here  there  is  nothing  ^fiudem  gmerit 
as  a  dark  or  servant 

WiTiTjaiw,  J.— >I  ooncorred  in  the  judgment  in  that 
case,  on  the  gronnd  that  it  was  not  fbnndto  be  any  part 
«f  the  prisoner's  dnty  to  receive  money. 

Jtlnigre,  for  the  proeecation,  wss  not  called  npon  to 


PoUiOCK,  G.  B«^We  are  all  of  opinion  that  the 
oonvieiMB  was  right  The  question  arose  at  the  trial 
whether  there  was  any  eiddenoe  of  the  prisoner's  bemg 
the  servant  of  the  prosecutor  ss  alleged  in  the  indict- 
ment The  ocoupation  of  a  commiaeion  agent  is  now 
perfectly  well  known ;  he  may  be  employed  by  a  num- 
iwr  of  persons  for  different  purposes.  Here  the  prisoner 
waa  empbyed  as  a  commerdjd  traveller  by  the  prose- 
cutor, to  be  paid  by  commission,  but  with  permission  to 
obtain  orders  for  other  persons.  In  our  opinion  that 
would  not  prevent  him  being  servant  to  the  proso- 
outor.  We  understand  that  the  object  of  the  recorder 
hi  rrservittg  this  caas  was  that  the  doubt  which  had 
been  eapreaeed  by  Mr.  Baron  Parke  (now  Lord  Wena- 
laydale)  in  Rex.  v.  Goo^Ebod^  might  be  cleared  up. 
That  has  been  cleared  op,  and  the  conviction  must  be 
sfluueda 

WiLLiAm,  J.— -I  am  of  the  same  opinion.  The  caae 
of  Rag,  T.  BaUff  not  only  decided  that  the  priaoner  was 
not  the  less  a  aervant  becauae  he  was  employed  by  other 
persons  at  the  aame  time,  but  that  the  employment  for 
wages  made  him  a  aervant  That  is  applicable  to  this 
ease,  nnless  the  payment  by  oommission  makes  a 
difference.  That^  however,  is  only  a  mode  of  receiving 
wages. 

WiLUBS,  J.^-1  am  of  the  same  opinion. 

Blackburn,  ;J.-"I  am  of  the  same  opinion. 

WiL]>B,  J.— I  sm  of  the  same  opinion.  The  case  of 
tUg,  V.  Mog  is  an  authority  in  favour  of  the  conviction, 
fbr  Gockbum,  G.  J.  says  a  traveller  is  under  the  con- 
trol of  his  several  employers,  he  is  boundto  go  here  and 
tinre,  and  to  do  this  and  that  according  to  wders. 

Comidion  u^bmod. 


QOtntT  OF  COUXON  BENCH. 

Bepocted  by  Dabdcl  Tbohas  Evass  and  W.  Maid,  Eaqra* 

B«nlstenh«t*iLaw. 

aaimriag,  April  20. 

Hum  AlR^  0THXB8  V,  AlIiOOOD  AttD  OTHERS. 

Ltmd$  vatad  im  ekmrhoardmt  and  ooeneers,  under 
69  (Tea.  3,  e,  IS,  held  bg  poor  of  Ihe  pariA^Pag- 
mmi  qfreni  m  adoane^^Notiee  to  quiL 

The  d0e^  mho  wen  poor  pariahkmere  of  the  parish 
e^  Q^  cfawNsd  lo  Astf  os  ssti  (s  Imonte  certaifi 


lande  m  ike  parish  which  were  veeted,  under  the 
promume  of  ike  17t&  eedion  of  59  Geo,  3,  o.  13, 
an  the  ehurchwardene  and  overteere  for  the  Cms 
bektg,  ai  the  gearlg  rent  of  Ae.  per  acre.     Up  to  the 
gear  1803  Mese  kmds  had  been  occtgneet  at  <As  aiom 
rentf  which  woe  ahoage  paid  m  adtmnoe ;  as  that 
geartheee  lands  were  indoeed,  and  to  pagtheeas^ 
peneee  the  rent  was  raised  to  12«.,  whiA  was  paid 
up  to  the  gear  1848,  when  aU  the  eapensee  being 
liquidated,  the  d^fts,  r^fiued  to  pag  more  than  4e^ 
which  sum  was  tendered  and  rtfused  and  the  present 
action  brought ! 
Eddy  in  the  absence  qf  ang  agreement  to  the  oontrarg, 
that  theg  were  tenants  from  gear  to  gear,  and  en* 
titled  to  notice  to  quit,  and  that  the  facts  stated 
below  did  not  amount  to  a  disdaimBr, 
This  was  sn  scUon  of  ejectment  which  was  brought 
to  obtain  possession  of  some  property  known  as  the 
^  Goton  Ghuroh  and  Town  Lands,"  situate  in  tiie  parish 
of  Goton,  which  belongs  to  the  parish,  and  »b  such  is 
vested  in  the  churchwardens  and  overseers.    It  ap- 
peared that  previous  to  the  year  1803  these  lands  were 
held  by  the  poor  (^  the  parish  at  the  nominal  rent  of 
4s.  per  acre,  which  was  paid  in  advance ;  in  that  year 
an  Act  was  passed  for  the  indosurs  of  these  lands,  at 
which  tune  the  rents  were  raised  to  12s.  per  acre,  to 
defray  the  ezpenaea  of  the  inclosore. 

From  the  evidence  it  appeared  that  in  1848,  the  ex- 
penses for  which  the  additional  Ss,  had  been  imposed 
having  been  paid,  the  defts.  attended  a  vestry  meeting 
and  asserted  that  the  land  was  theirs  at  4«.  per  acre. 
This  not  being  sssented  to  by  the  trustees  of  the 
charity  the  defts.  than  m  possession  ceased  to  pay  any 
rent  for  the  lands  whidi  they  held  snd  have  not 
done  so  up  to  the  present  time ;  and  the  trustees  have 
tried  to  induce  them  to  give  up  possession,  or  to  pay 
the  rent,  which  thev  have  refosed  to  do ;  and  conse- 
quentiy  this  action  has  been  brought 

The  cause  was  tried  at  Cambridge,  at  the  last  sum- 
mer assizes,  before  Pollock,  0.  B.,  when  a  verdict  was 
found  for  the  pits.,  subject  to  leave  being  granted  to 
the  defts.  to  move  to  enter  a  nonsuit  on  the  grounds 
that  the  defts.*  tenancy  from  year  to  year  had  not  been 
determined  by  any  notice  to  quit }  and  secondly,  that 
there  had  not  been  any  disclaimer  by  the  defts.,  or  any 
of  them,  of  the  pits.*  title. 
A  rule  having  been  obtained  on  a  former  day, 
O'MaUeg,  Q.G.  {Keane  and  Couch  with  him)  now 
showed  cause. — Tiiis  was  a  huring  for  a  year  at  a 
rental  which  was  to  be  paid  in  advance,  and  therefore 
at  the  end  of  the  year  they  were  not  entitied  to  a  notice, 
as  it  was  a  fresh  letting  from  year  to  year.  Then  as 
to  the  disclaimer,  the  defts.  say  that  they  have  a  right 
to  the  land  at  a  rental  of  4s.  Surely  this  amounts  to 
a  disclaimer.  They  cannot  show  any  deed  giving  them 
a  right  to  dictate  the  terms  upon  whidi  the  land 
should  be  let ;  if  the  landlord  has  a  tiUe  he  has  a 
right  to  prescribe  the  renta  to  be  paid ;  and  if  a  tenant 
says  ^*  I  can  compel  you  to  reduce  yourient,*'  surely  that 
b  setting  up  an  adverse  title.  They  cited  Doe  dem. 
Calvert  v.  Froud,  4  Bing.  557 ;  Saunders  v.  Dreeman, 
2  Dyer,  209 ;  Doe  dan,  Qrag  v.  Stamtion,  1  M.  &  W. 
695;  Doe  dem,  Donne  and  others,  10  A.  &  E. 
427. 

Power,  Q.C.,  Tbser,  Serjt  and  Douglas  Brown,  for 
the  defts.,  were  not  caUed  on. 

Erle,  G.  J. — I  am  of  opmion  this  rule  must  be 
mads  absolute.  The  judge  who  tried  this  cause  re- 
served the  point  of  law,  and  left  it  to  the  court  to  say 
what  was  the  law,  and  what  were  the  inferences  of 
fact  to  be  drawn  from  the  evidence.  Two  points  have 
been  made  in  support  of  the  pits.*  case,  one  is :  that 
the  defts.  do  not  hold  from  year  to  year,  but  for  one 
year  certain,  and  therefore  the  interest  of  each  one  of 

I  them  terminated  at  the  end  of  eadli  year.    I  have 
looked  carefully  at  the  evidence,  and  I  take  the  facts 
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to  be,  that  for  many  years  the  defts.  had  been  occu- 
piers of  these  premises,  and  paid  their  rent  in  advance. 
It  has  been  an  occupation  for  many  years,  and  there 
has  been  nothing  shown  which  would  enable  the  land- 
lord to  say  "  Unless  you  pay  the  lent  I  can  turn 
you  out  without  notice.**  I  am  of  opinion  that  the 
defts.  held  as  tenants  from  year  to  year.  The  pits, 
have  also  had  leave^to  more  on  another  point,  namely, 
that  there  had  been  a  disclaimer ;  the  facts  are  that 
the  defts.  have  held  for  4$,  per  annum,  which  appears  to 
have  been  raised  to  12«.,  and  there  seems  to  have  been 
some  expectation  that  it  would  have  been  lowered 
again  to  the  former  sum,  as  the  purposes  for  which  it 
had  been  raised  were  satisfied.  At  a  parish  meeting, 
where  there  was  a  discussion  about  the  matter,  words 
were  used,  *^  The  land  was  the  defts*.**  The  Chief 
Baron  says  the  words  used  were,  "The  land  was 
theirs,  and  they  ought  to  pay  4s,  rent.**  When  I  look 
at  the  circumstances  under  which  they  were  used,  it 
seems  to  me  they  meant,  **  We  have  a  right  to  continue 
our  tenancy  at  4«.  an  acre,*'  which  seems  to  me  to  be 
much  more  probable  that  they  had  not  made  an  in- 
vestigation into  facts  than  that  thef  had  done  so.  I 
do  not  think  the  words  fairly  mean  what  the  pits,  say 
they  do.  I  further  think  that  it  would  not  be  satis- 
factory to  turn  thirty-six  persons  off  the  land  on  the 
evidence  of  what  appears  to  have  tuken  place  at  a 
perish  meeting,  which  would  be  the  case  if  we  gave 
judgment  for  the  pits.  I  cannot,  therefore,  hold  that 
these  premises  have  been  forfeited  by  these  words, 
which  the  pits,  contend  set  up  an  adverse  title;  and, 
consequently,  the  rule  must  be  made  absolute. 
WxLLES,  Byles  and  Keating,  JJ.  concurred. 

Judgment  for  defit. 


Jfulitcial  Committee  of  tfie  ¥rtbs 

(SounciL 

Iteported  by  Jaxbs  Patbbsov,  Esq.,  of  the  Middle  Temple 

Banl8ter^at>Law. 

W^dMsda^t  March  13. 
(Present^--The  Right  Hon.  the  Archbishop  of  York, 

Lords   Cranworth,  Chelmsford    and    E[ings- 

DOWN,  Sir  £.  Ryan  and  Sir  J.  T.  Coleridge.) 

Poole  v.  Bishop  of  London. 

CUrgtf — SlipendioTy  curate — ReooccUion  of  Uo&nct  hy 

bishop — Appeal  to  Prwy  Council— Z^  Geo,  3,  c. 

83 ;  <.  6,  i  #  2  Vict,  c,  106,  ss,  98,  109. 
Where  the  bishop  revokes  the  licence  of  a  s^pendiary 

curate  acting  within  the  diocese,  such  curate  has  no 

appeal  except  to  the  archbishop,  whose  decision  is 
final. 

This  was  an  appeal  from  a  decision  of  his  Grace  the 
Archbishop  of  Canterbury,  whereby  he  confirmed  the 
revocation  made  by  the  Bishop  of  London  of  the  licence 
of  Mr.  Poole,  the  app.,  who  was  an  assistant  stipen- 
diary curate  in  the  church  of  St.  Barnabas,  Pimlico. 

Mr.  Poole  had  been  duly  licensed  by  the  late 
bishop,  but,  in  consequence  of  certain  alleged  mal- 
practices touching  the  practice  of  confession,  the  present 
Bishop  of  London  had,  under  the  authority  of  the 
statute  I  &  2  Vict.  c.  106,  s.  98,  after  hearing  evi- 
dence, revoked  such  licence  on  May  25,  1858.  Mr. 
Poole  appealed  to  the  Archbishop  of  Canterbury,  who, 
without  hearing  the  parties,  confirmed  the  revocation. 
It  having  been  found  that  the  archbishop  had  acted 
illegally  in  deciding  without  hearing  the  parties,  a 
mandamus  was  issued  from  the  Q.  B.  to  his  Grace 
to  hear  evidence,  which  was  accordingly  done  on  Feb. 
18,  1859,  when  his  Grace  sat,  assisted  by  the  Right 
Hon.  Dr.  Lnshington.  On  the  2drd  May  1859  his 
Grace  confirmed  the  decision  of  the  Bishop  of  London. 
Mr.  Poole  then  appealed  to  her  Majesty  in  Council, 
and  the  competency  of  the  appeal  was  objected  to. 

The  Qtmn's  Ad/oooatCy  M.  Smith,  Q.  C.  and  Dr. 


Swabey,  for  the  resp.,  contended  that  it  was  not  eom- 
potent  to  appeal  from  the  deciuon  of  the  aixihlrish^ 
to  the  Privy  Council :  (Lyndwood,  B.  5,  tit.  18,  edit. 
1679;  2  Gibson's  Codex,  tit.  36,  c.  5;  3  Hodcn's 
Eocl.  PoL  P.  1. ;  1  Inst  344 ;  4  Inst.  884 ;  1  Ste- 
phens' Eocl.  Stat.  161,  406  nn. ;  1  Bum's  Eca  L.  74^ 
et  seq, ;  Cawdrie^s  case,  5  Rep.  64 ;  Edes  r.  Biskqp 
of  Oxford,  Vaugh.  18;  Reimd  v.  S^shop  ofLmcobSf 
3  Bing.  371 ;  B,  v.  Bishop  of  Peterborough^  8  B. 
&  C.  47 ;  iZL  V.  Recorder  oflpswieh,  8  DowL  103; 
West  V.  Turner,  6  A.  &  E.  618 ;  Hodgson  v.  JHUtm^ 
2  Curt.  388.  Wood  v.  Ledbitter,  13  M.  &  W.  838  ; 
Gorham  v.  Bishop  of  Exeter,  15  Q.  B.  62,  66.) 

Dr.  PhUUmore,  Q.  C,  Coleridge  and  BuBear,  for  tbe 
app.,  contended  that  the  right  of  ^peal  under  ths 
former  statutes  was  not  taken  away  by  the  recent 
sUtnte:  (Lyndwood,  B.  3,  tit  4;  B.  6,  tit  11  ;  1 
Inst.  96 ;  Godolphin*s  Abridg.  22,  81 ;  1  Gib8oa<i 
Codex,  266,  329 ;  Ducange,  *^  Cnratns  ;**  3  Thomae- 
simis,  4;  Bishop  of  St,  David's  case,  14  St  TV. 
417  I  Line  v.  Harris,  I  Lee,  146 ;  Duhe  of  Portlemd 
V.  Bingham,  1  Hagg.  157 ;  Doe  v.  Thomas,  9  A.  &  E. 
556 ;  B,  V.  Archbishop  of  Canterbury,  28  L^  J.  154^ 
Q.  B.)  Cur,  ado.  vulL 

Lord  Cranworth. — ^The  only  question  on  wind 
we  have  to  pronounce  an  opinion  in  this  case  is,  aa  to 
the  right  of  Mr.  Poole  to  appeal  to  her  Usjeebj  irom  s 
sentence  of  the  Archbishop  of  Canteri>nry,  dated  Matcii 
23,  1859,  by  which  his  grace  confirmed  the  revocatioa 
by  the  resp.  of  the  app.'s  licence  as  an  assistant  sti- 
pendiary curate  in  the  church  of  St  Barnabas,  in  the 
diocese  of  London.    The  case  was  argued  brfon  ns 
with  great  learning  and  ability,  and  onr  attention  waa 
directed  to  numerous  ancient  eode^astical  authorities 
supposed  to  bear  on  the  question.    Bnt,  after  giving 
the  most  careful  attention  to  all  which  was  addniofled 
to  ns,  we  have  come  to  the  conclusion  that  the  quteatioa 
turns,  not  on  andent  ecclesiastical  law,  bnt  en  the  tnie 
construction  of,  at  most,  two  modem  Acts  of  Pariia- 
ment    It  is  not  necessary  to  decide    whether  theie 
were  or  were  not  in  our  churdi  befors  the  Befomut- 
tion    functionaries    corresponding   predsely    to    the 
stipendiary   onrate    of   the    present    day.      It    is 
sufficient  for   the  purpose  of  enabling   ns   to  oorae 
to  a  satisfactory  conclusion  that  we  should  see  how 
far  they    have  existed,    and   to  what  extent   their 
rights  have  been  recognised,  in  more  modem  times. 
That  such  a  class  of  persons  existed  at  the  beginning 
of  the  17th  century  is  plain  from  the  canons  of  1603 
The  47th  canon  provides  that  every  beneficed  dergj* 
man,  licensed  not  to  reside  on  his  benefice,  shall  cause 
the  cure  to  be  supplied  by  a  curate,  that  is,  a  sofllcieDt 
and  licensed  preacher ;  and  the  next  canon,  the  48th, 
goes  on  to  say  that  no  curate  shall  be  pemitted  to 
serve  in    any  place    without    examination    and    ad- 
mission   by    the    bishop    in    writing     under 
hand    and    seal.      Though,    doubtless,   there 
by    no    means   the    same  number  of   coiates  then 
as  in    modem    times,    yet    it   seems  certain  firam 
these  canons  that  such  an  order  of  ecrJesiaatics  than 
existed^   that   is  made  more    plain  by   snbsequant 
Acts  of  the  Legislature.  I  am  not  avrare  of  any  statnta 
bearing  directly  on  the  point  prior  to  the  i2th  of  Anne, 
s.  2,  c  12.    By  that  statute  it  was  enacted,  "that  if 
any  rector  or  vicar  should  present  any  curate  to  the 
bishop  to  be  licensed,  or  admitted  to  serve  the  ooie  in 
his  absence,  the  bishop  should  fix  his  stipend  at  aa 
annual  sum  not  exceeding  50il    And  in  the  case  of 
any  dispute  as  to  payment,  the  bishop  should  smn- 
marily  hear  and  determine  the  same;  and  in  ease  of 
nonpayment    he    might  sequester  the  profits  of  t^ 
living.**    This  statute  shows  clearly  that  in  the  xei^ 
of  Queen  Anne,  curates,  according  to  the  modem 
ceptation  of  the  word,  were  a  dass  of 
functionaries  commonly  known  and  leoogniaed  in  tba 
Chudu    ThsneztsUtiitotowfaidiitisamBiiifto 
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refer  is  the  36  Geo,  3,  e.  83.    The  first  section  of  that 
statute,  after  xecitiiig  the  statute  of  Qaeen  Anne,  and 
that  in  manj  places  the  stipend  thereby  authorised  was 
inademiate,  authorised  the  bishop,  in  cases  where  the 
inomnbent  is  nonresident,  to  fix  the  stipend  at  anj 
som  not  exceeding  15L  per  annum,  and  to  allow  the 
eorate  to  oocnpj  the  rectoty-hoose.    There  are  then 
aoBw  cUnises,  putting,  for  certain  purposes,  perpetoal 
cnracjes,  and  dinrches  angmsnted  under  Queen  Anne's 
Bounty,  under  the  same   foothig  as  ordinary  bene- 
fices.   And  then  the  6th  section  proceeds  Uius : — 
'*  And  wheress  it  is  expedient  that  the  authority  of 
eirdlnariea   to   license   onrates,   and   to   remore   li- 
oensed  coiates,  should  be  further  explained,  enlarged 
■ad    oonfinned,  be    it   enacted   and    declared,  that 
it  shall  be  lawful  for  the  ordinary  to  license  any  onnte 
who  is  or  shall  be  actually  employed  by  the  rector, 
vkar,  or  other  incumbent  of  any  parish  church  or 
chapel,    alihoQgh   no    express   nomination   of  such 
curate  shall  have  been  made,  either  in  words  or  b 
writing,  to  the  ordinaiy  by  the  said  rector,  Ticar,  ir 
other  incumbent ;  and  that  the  ordinary  shsll  haw 
power  to  revoke,  summarily  and  without  process,  aof 
fioenoe  panted  to  any   corato  employed  within  h^ 
jurisdiction,  and  to  remoye  soch  curate  for  such  gool 
and  reasonable  cause  as  he  shall  approve,  subjed, 
Bevertheless,  to  an  appeal,  as  well  in  the  case  of  i 
grant  of  a  licence  to  a  curate  who  has  not  been  nomi* 
Bated,  as  in  revocation  of  a  licence  granted  to  a  cnrato; 
such  appeal  to  be  made  in  either  case  to  the  arch- 
Inshop  of  the  province,  and  to  be  detennined  in  a  sum* 
maiy  manner."     By  the  57  Geo.  3,  c  99,  so  much  o' 
the  Act  of  Queen  Anne  snd  of  the  36  Geo.  3,  c.  83 
as  relates  to  the  msintensnoe  of  curates  and  to  th< 
fixing  of  thmr  stipend  is  repealed,  together  with  thi 
whole  of  an  intermediate  Act,  nsinely,  the  63  Geo.  8. 
o.  149,  which  had  contained  provisions  further  extend- 
hig  the  amount  of  stipend  which  might  be  sssigned  to 


fice  within  his  diocese,  slthough  no  express  nomination 
of  such  curate  shall  have  been  made  to  such 
bishop  by  the  incumbent,  and  that  the  bishop 
shall  have  power,  afUr  having  given  to  the  cnrate 
sufficient  opportunity  of  showing  reason  to  the  con- 
trary, to  revoke,  summarily  and  without  further  process, 
any  licence  granted  to  any  curate,  and  to  remove  such 
curate,  for  any  cause  which  shsll  appear  to  such  bishop 
to  be  good  and  reasonable,  provided  always  that  any 
such  curate  may,  within  ouq  month  after  service  upon 
him  of  such  revocation,  appesl  to  the  archbishc^  of  the 
province,  who  shall  coi^lrm  or  amral  such  revocation 
as  to  him  shall  appear  just  snd  proper.**  Acting  on 
the  authority  conferred,  or  supposed  to  be  conferred, 
by  this  section,  the  bishop  revoked  the  licence  which 
had  been  granted  by  his  predecessor  to  Mr.  Poole.  Mr. 
Poole  duly  appealed  to  the  archbishop,  who  ooi^rmed 
the  revocation.  Does  any  appeal  lie  fh)m  the  decision 
of  the  archbishop  ?.  We  think  not  The  argument  on 
behalf  of  Mr.  Poole  was,  that  by  the  ancient  law  of  the 
Church,  as  finally  altered  and  settled  by  the  statute 
24  Hen.  8,  c.  12,  and  25  Hen.  8,  a  19,  there  lay,  of 
common  right,  an  appeal  from  eveiy  decision  of  an 
archbishop  to  the  King  in  his  Court  of  Ch. ;  and  that, 
by  the  recent  sUtutes  of  2  &  3  WQL  4,  c  92,  and 
8  &  4  WilL  4,  c  41,  s.  3,  that  appeal  has  been  now 
transferred  to  the  Judicial  Committee  of  the  Privy 
Council.  By  the  2nd  section  of  24  Hen.  8.  c  12,  it  is 
enacted  that  all  causes  testamentary,  causes  matri- 
monial, and  causes  relating  to  tithes,  should  from 
thenceforth  be  finally  determined  within  this  realm. 
And  then,  by  sects.  5  and  6,  it  is  enacted  that  in  all 
such  causes,  i,  e.  causes  relating  to  testaments,  mar- 
riages, or  tithes,  any  of  the  parties  grieved  may  appeal 
firom  the  archdeacon  (if  the  matter  or  cause  be 
there  begun)  to  the  bishop ;  snd  if  commenced  before 
the  bishop,  then  from  him  to  the  archbishop, 
there  to  be  definitely  detennined.     In  the  next  year 


them*  This  repesl  does  not  touchUie  6th  section  or  was  psssed  the  celebrated  Act  commonly  called  the  Act 
the  3)6  Geo.  3,  inasmuch  as  that  does  not  relate  to  the  of  the  Submission  of  the  Clergy,  25  Hen.  8,  c.  25; 
maintenance  of  curates  or  the  fixing  of  their  stipends,  and  by  the  3rd  section  of  that  Act  it  is  enacted  that 
This  last  statute,  the  57  Geo,  3,  a  99,  is  whoUy  re-  no  appeals  whatever  should  be  had  to  any  authority  out 

ded  by  the  1  &  2  Vict  a  106,  except  so  far  as  it  of  the  realm  in  any  causes  or  matters  whiter,  but  that 
repealed  former  enactments ;  so  that  the  enacts  all  appeals,  what  cause  or  matter  soever  they  might 
ments  now  in  force  appear  to  be  the  6th  seo-  concern,  should  be  had  and  prosecuted  by  the  parties 
tion  of  the  36  Geo.  3,  c.  §3,  and  the  whole  aggrieved  after  such  manner  as  had  been  limited  by 
of  the    I    &    2    Vict  c    106.    It  is  under    this  the  preceding  statute  in  regard  to  causes  of  matrimony 


last  statute  that  the  present  appeal  was  presented, 
and  it  is  necessary,  therefore,  to  look  closely  to  its 
provisions.    The  first  seventy-four  sections  relate  to 
matters  forrign  to  our  present  inquiry ;  the  75th  and 
76th  sections  give  power  to  the  bi^op,  when  an  in- 
cumbent is  nonresident,  to  appoint  a  curate,  and  fix 
within  certain  limite  the  amount  of  his  stipend.    Sects. 
77  and  78  enable  the  bishop,  in  certain  oases,  to  ap- 
point a  curate  even  when  the  incumbent  is  resident, 
and  does  not  consent  to  the  appointment    $k^  81 
-aad  82  point  out  the  steps  to  be  taken  by  any  curate 
in  order  to  obtain  the  bishop's  licence,  whetiier  the 
incumbent  be  resident  or  not.    Sect.  83  provides  that, 
whether  the  incumbent  is  or  is  not  resident,  the  licence 
shall  state  the  amount  of  the  stipend ;  and  it  any  dis- 
pute arises  conoenung  the  stipend  or  its  payments,  the 
bishop  shall  summarily  hear  and  determme  it  without 
.Uppea],  aad  may,  s  necessary,  sequester  the  profite  ef 
the  living.    Sects.  84  to94,  both  inclusive,  point  out 
the  amount  of  the  stipend  to  be  allowed  in  different 
•casss.    Sects.  95  and  96  regulate  the  mode  b  which 
a  onrste  ia  to  ^ve  up  his  cure  and  th*  rectory-bouse 
when  a  new  incumlMnt  is  apptnnted,  and  in  certain 
other   cases.    Sect  97  forbids  a   curate    to    give 
up  his  curacy  without  a  certain  notice.    And  uen 
comes  ssGt  98,  on 'which  the  present  question  arises: 
*'  And  be  it  enacted  that  it  shall  be  Uwful  for  the 
bishop  to  license  any  cmate,  who  is  or  shall  be  actually 
*  «mp^ysd  If  aoxnonnndnt-iiKoabent  of  any  hwe^ 


and  tithes;  and  then  by  the  4th  section  it  is  provided 
that  parties  grieved  by  any  act  of  justice  in  any  of  the 
courto  of  the  archbidiop  might  appeal  to  the  King 
in  Chancery,  who  should  thereupon  direct  his  commis- 
sion  to  the  delegates  to   hear    and  determine  the 
same  in  the   same  way  as  in  appeals   from    the 
Zoxat  of  Admiralty.    The  power  thus  conferred  on  the 
Trown  wss,  by  the  Acto  of  the  last  reign,  transferred  to 
'Jie  Kng  in  council,  and  is  now  exercised  upon  the 
kdvice  of  the  Judicisl  Committee  of  the  Privy  Ctnncil. 
The  srgument  of  the  app.  was,  that  his  case  comes 
within  the  pnnnew  of  theee  statutes.    Thestatl&2 
Vict  c  106  gires  him,  he  contends,  a  right  of  appeal 
to  the  archbishop,  and  from  him  the   stotutes  of 
Hen.  8  and  WilL  4  give  him  a  right  of  appeal  to  her 
Mijesty  in  council,  and  to  the  Juduial  Committee.  But 
we  are  of  opinion  that  the  provisions  of  the  statutes  of 
Hen.  8  csnnot  be  thus  engnfted  on  those  of  the  modem 
stetute.  The  appealsgiven  by  the  statutes  of  Hen.8were 
i^peals  in  mstters  and  causes  in  contest  in  which  com- 
plunt  was  made  of  some  vblated  right  where  there  was  in 
the  ordinary  acceptation  of  the  word  litigation.    But 
the  case  is  veiy  diffnrent  in  the  appesls  ^ven  by  the 
statute  under  which  the  present  question  arises.    The 
object  of  that  stetute  evidentiy  is  to  authorise  and 
compd  the  bidiop,  for  the  benefit  of  the  community,  to 
exercise  his  discretion  in  a  summary  wa^  on  various 
matters  in  which  it  is  necessary  or  expedient  thAt  a 
diaentloiutfypowwdioaUbolodj^iomewhe^  Thti 
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it  maj  be  reasoiutblA,  under  special  drcamstanoes,  to 
permit  an  incombent  to  be  nonresident.      Circam~ 
stances  may  arise  which  maj  make  it  expedient  to  pat 
an  end  to  snob  a  permission.    It  may  be  neoessaiy  to 
fix  the  stipend  of  a  oorate ;  additional  corates  may  be 
required  for  the  sake  of  the  parish.    In  these,  and  very 
many  similar  esses  to  which  the  Act  extends,  it  is 
absolutely  necessary  that  a  discretion  shoold  be  lodged 
somewhere,  and  the  Legislature  has  confided  that  dis- 
cretion to  the  bishop.    He  is  to  determine  whether 
there  are  curcnmstances  which  will  justify  the  non- 
residenoe  of  an  incumbent,  or  which  make  it  expedient 
that  a  lioenoe  giren  to  him  fbr  that  porposo  shall  be 
rsToked,  or  wluit  amount  of  salary  a  curate  ought  to 
reoeiye,  or  whether  in  certain  cases  additional  curates 
ought  to  be  app<nnted.    He  is  to  exerdae  in  these  and 
the  numerous  other  cases  which  the  Act  embraces  his 
discretion   as  to  what  ought,  in  tho  interests  of  the 
Church  and  of  the  public,  to  be  done.    But  then  the 
Legislature,  seeing  that,  in  the  exercise  of  that  discre- 
tion, the  bishop  may  err,  has  given  to  the  party  affiocted 
by  what  has  been  done  or  refused  to  be  done,  a  right 
to  appeal  to  the  archbishop,  whose  duty  it  still  is  to 
exercise  his  discretion  as  it  had  been  the  duty  of  the 
bishop.  In  a  solitaiy  instance— namely,  the  refusal  by  the 
archbishop  to  grant  a  dispensation  to  hold  two  livings^* 
a  right  of  a{^)Ml  is  given  to  the  Queen  in  oouneil  by 
aect.  8.    But  in  that  case  the  original  discretion  is 
exercised  by  the  archbishop  and  not  by  the  bishop,  so 
that,  unless  there  had  been  such  sn  appieal  given,  there 
would  have  been  no  control  over  the  discretion  first 
exercised.    The  droumstance   that   in  this  case  an 
appeal  is  expressly  «ven  to  the  Queen  in  council  is 
strong  to  show  that  iniere  no  such  appeal  is  expressly 
given  it  cannot  be  implied.    The  appeal  given  by  the 
statute  from  the  bishop  to  the  arohlnshop,  and  in  the 
case  mentioned  from  the  srehbiahop  to  the  Queen  in 
ooonoll,  is  not  an  appeal  as  between  litigant  parties. 
It  is  a  reasonable  saf<^ard  provided  by  the  Lej^ature 
to  prevent  hardship  from  a  hasty  or  enroneous  exerdae 
of  discretion;  and  even  if  there  were  nothing  in  the  Act 
excluding  further  appeal,  we  might  reasonably  have 
inferred  that  no  such  further  appeal  was  contemplated ; 
but  all  question  on  this  subject  seems  to  us  to  be 
excluded   by    the   positive    provisions    of    the    Le- 
gisUtnre.    The  109th  section  is  as  follows :— "  And 
be  it  enacted  that  in  every  case  in  which  jurisdidaon  is 
given  to  the  bishop  of  the  diocese,  or  to  any  arch- 
bishop under  the  provisions  of  this  Act  and  for  the 
purposes  thereof,  and  the  enfordng  of  the  due  execu- 
tion of  the  provisions  thereof,  all  other  and  ooncurrenl 
jurisdiction  in  respect  thereof  shall,  except  as  hereii 
otherwise  provided,  wholly  cease,  and  no  other  juris- 
diction in  relation  to  the  provisions  of  this  Act  shall  te 
used,  exercised,  or  enforced,  save   and  except  sucii 
jurisdiction  of  the  bishop  snd  srehbiahop  under  this 
Act ;  anything  in  any  Act  or  Acts  of  Pariiament  or 
law  or  laws,  or  ussge  or  custom  to  the  contrary,  not- 
withstanding.*'   This  seotum  appears  to  us  dedsive 
on  the  subject;  it  exdudes  sll  proceedings  not  ex- 
presdy  authorised  by  the  Act,  and  thus  relieves  us 
from  all  obUgation  of  considering  the  numerous  andeot 
aotboritiss  and  piindples  to  which  we  were  referred. 
We  only  add,  with  reference  to  the  doubt  suggested 
whether  the  98th  section  of  the  Act  extends  to  the 
case  of  the  app,,  he  having  been  the  curate  of  a  resi- 
dent, not  or   a  nonresident  incumbenti  that  it  is  a 
point  not  material  to  be  considered ;  for,  if  the  ^pel- 
lant  does  not  come  withm  that  danse,  he  cerUinly 
oomes  within  the  8th  section  of  36  Qeo.  3,  o«  83,  to 
which  the  same  prindples  apply.     Their  Lordships 
will  therefore  humbly  report  to  her  Migesty  that  the 
appeal  must  be  dismissed,  no  such  iqppeal  lying  from 
the  decision  of  the  archbishop,  and  we  see  no  resson 
for  departfaig  from  the  oidinaiy  mis  that  it  must  be 
dismisssd  with  oostSfe  xMimaisscf  loitt  sosCs. 


C0X7BT  OF  QUSENnS  BXBTGK. 

Beported  by  Jomr  Thokfsov,  T.  W.  SAmnMOu,  aaA  G.  J. 
HXBTiLR,  £aqrs.,  Bantatsrs-at-Law. 

Beo.  v.  Tbs  Guaboiakb  ov  thb  GA1IBB]DC» 

Umov. 

Appeal^Pari  kmri    A^ourummJ  to  o 


U  ia  txm^elmU  to  ike  eomri  of  faarim' 9euitm$  tomd^ 
iowm  thtJwrikBt  hnrmg  ^  apart  ktard  oppeai  to 

This  was  a  case  stated  fironi  sesskss  under  tbs  fol- 
lowing eircumstancesr-*An  appeal  against  a  fanatio 
order,  dated  the  i4th  Hay  1860,  same  on  for  tri^ 
atthe  Wanrickshus  sessions  on  the  4th  July  1860« 
At  the  hearing  the  is^s.  relied  wpon  a  sotUsmsnt  bf 
apprenticeship,  and  the  case  stated  **  thst  in  Ardsr  to 
caable  them  to  give  secondary  evidence  off  the  indeotars 
o/  apprenticeship  of  the  ssid  pauper,  the  is^  csUsd 
oridence  to  prove  a  proper  search  for  the  said  inden* 
tire,  and  the  loss  of  the  same.  The  sesskms,  en  ~ 
iig  this  evidence  and  on  the  objection  of  the 
Inid  that  a  suffident  search  for  the  nussing  indsBtnrs 
hd  not  been  made  by  the  resps.,  and  refused  to  adnott 
Boondary  evidence  of  the  same.  The  reaps,  then  mf^ 
jUed  to  the  sessions  to  siyonm  tho  fnrther  hssring  of 
tie  said  appeal  to  Uw  then  next  quarter  sesdona  of 
Itie  peace,  m  order  to  snaUe  them  to  make  ftrthor 
earoh  for  the  sakl  missing  indenture.  On  the  part  off  tfio 
tppk  it  was  objected  that  the  sUtnte  16  k  17  Vist.e.  97^ 
imited  the  jurisdictfon  of  the  sesnonaoverthessid  appssi 
.0  the  particular  sessions  at  which  tbs  same  was  theft 
»dng  tried,  and  that  the  sesdons  hsd  no  power  to 
'urther  adjourn  the  hearing  of  the  ssid  appssi, 
IS  contended  for  by  the  resps.,  and  that  no  subse^iSBi 
lesdons  had  power  over  the  said  appeal,  and  that  the 
said  order  of  the  14th  Hay  1860  on^t  to  be  quashodp 
there  being  no  evidence  before  the  sessions  to  suppsit 
the  same.  The  sesdons  held  that  they  had  jnrisdfcetaon 
to  adjourn  the  further  hearing  of  the  appeal  to  the  then 
next  qnsrter  sesdons  of  the  peace,  and  they  mads  an 
order  adjourning  the  ssme  aocordin^y,  en  payment  off 
the  costs  of  the  day  by  the  rasps,  to  Umb  apps^  sulgsot 
to  the  opinion  of  the  Court  of  Q.B.  on  this  pdnt.  And 
at  the  then  next  quarter  sesdons  of  ths  pesos  hdd  sft 
Wsrwkk,  on  the  16£h  Oct  1860,  ths  csnrt|  am  appli- 
cation of  the  resps.,  and  for  the  purposes  of,  snd  withsaifc 
prejudice  to  this  case,  further  ttdjoumed  the  hearing  of 
the  sdd  appeal  to  the  then  next  quarter  seesions  of  ths 
pesos  for  the  sud  county.  If  this  court  should  be  of 
opinion  that  the  dedsion  of  the  oonrt  of  quarter  ses- 
sions was  incorrect  on  this  point,  and  thst  they  had  no 
jurisdiction  to  adjourn  the  fnithsr  hearing  off  ^s 
said  appeal,  then  thid  said  order  of  sessioBS  adjoomkig 
the  further  hearing  of  the  said^peal  and  ths  ssid  scdor 
of  the  14th  Hay  1860  to  be  qnadied.'' 

Jfaoaii%,  Q.C.  snd  E,  C,  Leigk  appssisd  in  sq^ 
port  of  the  order  off  sessions,  snd  contended  thsA  ths 
sessions  hsd  a  power  to  adjourn  a  ssss  thongl^psti 
hesrd:  (12.  t.  Kmdal,  2  EU.  &  EIL  249  ;  JL  t.  fFO^ 
13  East,  353  ;  i2L  V.  Bsfar,  11  Q.B.  897 }  Jkwmaa  t, 
Bljfik,  7  EIL  &  BL  26;  J2.  T.  Kimboltom,  6  A«  ft  B. 
60S ;  KBm  t.  Tke  Omm,  10  Q.B^  928.) 

Emddlettonf  Q.C.  and  ^oosr,  oentn,  srgusd  that, 
notwithstsnding  ths  sessioos  might  s^jouxn  a  esss  to 
give  judgment  or  consult  the  judges  ii  tmm,  thsy 
have  no  jnriBdiction  to  adjourn  a  psrt  hsaid  appeal  : 
ilSH  17  Vict  c  97,  s.  108,  s.  128 ;  Bac  Ah.  vsL  2, 
160;  Mex  t.  lUat^^  Cas.  tern.  Hwdwidc,  2nd  vsL 
79 ;  Rex  v.  Kendai,  1  EIL  &  EIL  492,  jodgmsntof 
Crompton,  J. ;  17  &  18  Vict  a  125,  s.  19.) 

CBoxPTOif,  J.— I  sm  of  opinidn,  u^n  thewhds^ 
that  the  sessions  had  jurisdiction  to  adLjoum  tiis  ap^ 
ped  as  they  did,  but  that  it  shoold  bs  sxscdssd  with 
Twy  great  caatiOB.    Xbm  m  amhij  oasoiiii 
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It  could    nol   be  said    that  such    an    |hd|}OQninieiit 
would    be     improjwr.     The    only     dictwn   against 
tiia  power  ia  id  JU»  ▼.  KmdaL    I  eertainlj  thought 
tbcare     that    it  oonld    not    be    done    when    the 
i^peal   had   been   part    heard.     Bat  I  was  rather 
hiitjr   in    that  opinioa;  I   should    have   said,  "it 
0D|^  not  to  be  done^*'  and  not  *^it  could  not  be 
done."    As  regards  tibe  particular  Aot  ef  PaziianMsit 
upon  whidi  thU  appeal  took  plaoe^  I  see  no  distinction 
hi  this  esse  in  that  xespeot  and  others.    That  there  Ib 
a  jarisdiction  in  the  Mssions,  eitlMr  to  i^ite  or  sd- 
jemn  by  continnances^  is  dear ;  bat  it  is  said  that 
where  a  cms  is  part  heard,  the  ceae  itself  cannot  be 
s4joamedy  bat  the  sessions  themselves  mnst  be  sd- 
joomed.    It  wss  asked  by  Mr.  Spooaer  what  is  to  be 
s^jooned?    I  think  that  the  whole  appeal  should  be 
jM^ovmed,  sad  the  whole  heard  again.    It  is  admitted 
that   it  can  be  adjourned  for  oertain  causes,  soch 
as    to    oonsolt    with    the  jodges    of   asaze,    or 
te  give  jadgment ;  and   if    so  it   is    very  difficult 
to   say    that   it   cannot  be    sojourned    when   part 
hesrd.    Kow  I  think  that  the  later  authoritiea  show  us 
this  may  be  done.     It  is  said  there  are  no  such  in- 
stances^ but  I  find  it  laid  down  in  Burrow's  Settlement 
Cases  {Me»  v.  SMe  H^drnffham^  p.  1 U),  an  appeal  is 
spoken  vi  as  being  tsken  up  at  a  subsequent  sessions, 
which  looks  as  though  it  had  been  part  heard.      That 
vieir  ia  very  much  confirmed  by  the  case  in  Hardwick, 
A  V.  Bfaimg,     AStat  considwable  doubt,  I  come  to 
the  conduaioa  that  there  is  nothing  to  show  that  the 
sssMons  have  not  this  jurisdiotion.     There  will,  there* 
fers,  be  judgment  for  the  reaps,     I  may  say  that  my 
biother  Hill,  before  he  left  ths  court,  cams  to  the  ssme 
coadusion. 

Blagkbubk,  J.^*>The  general  rule  ss  laid  down  in 
MtBB  y.  WUtM  is,  that  the  court  who  are  to  try  the 
appeal  have  an  ineidental  antbority  to  acyourn  it  when 
SBce  properly  lodged,  if  it  be  necessary  for  the  advance- 
nsnt  or  sonvenisnce  of  justice,  and  that  the  sessions 
are   to  judge   cl    the   proper   oeoasiop  for   doing 
so.      The  question    now  raiaed  is,  whether   it   is 
in^osBihle  that  tbe  sessions  can  detsnnine  that  it 
IS  for  tiia  sdvanoement  of  justice  that  they  can  a^oun 
it.    Ko  doubt,  after  an  appeal  is  once  commenced,  it 
would  be  veiy  inconvenieat  to  sidjonm  it,  and  therefore 
those  who  hsvetbe  power  to  sc^ionm  should  pause  be- 
fere  a^oamiiig.    But  I  cannot  see  any  dedaion  whidi 
pMli3>tts  this.    Whether  or  not  in  the  present  case 
tlMse  waa  aaffident  ground  for  adjourning  I  will  not 
say;  bat  I  may  say  that  in  general  it  ought  to  be  exer^ 
dssd  with  very  great  caution.    There  may  be  cases, 
sodi  aa  a  witness  being  taken  ill,  or  its  being  discovered 
that  the  other  side  have  been  guflty  of  malpractices,  in 
whidi  it  would  be  very  proper  to  sdjoura.  In  the  case  of 
Mm  V.  Aaocfimy,  it  would  appear  that  the  justices  had 
part  hsaid  the  case,  sad  then  had  a(]youmed  it  to  aak 
the  opinion  of  the  judgea  of  assize.    The  case  was  then 
tsken  up  by  a  subsequent  court  of  quarter  sessions.    I 
hope  it  will  be  uoderatood  that  the  power  of  a^joum- 
BMHit  should  be  very  sparingly  exercised,  (a) 

Judgmmi  for  thA  r^tpt. 


BBO.  fU  ThB  QoTBBHOBa,    &a,  OV  THB  UOBIISKD 

YiCTUALUCRS*  Society. 

iW*ra<s-*i8cAoo2  o/the  lAeenud  VkUiaOer^  Sod^ 

— RaUabUily  of, 

TkBMchoolo/thelaemued  Vio^tuUltn*  JSpcieiif  ii  e$la^ 
bUdifidmuier  Bcsf9lcharler^4mdi$of^pir€l!f<Aa- 
ritab^e  ckarackr,  ao  proJUs  hang  dorwed  from  U. 
There  is,  kowwer^  a  large  hall  m  the  hmUting  tn 
wkkh  the  fumier^  ondolkerwuetiHgn^fihsaoaietif 
ore  held: 

JBsii,  that  there  it  a  hen^kkd  ocotpaHoi^  mid  thtU 
the  ImUdiag  i$.  UabU  to  he  aseeteed  to  the  poor'raie. 

(a)  Ooeklmni,  J.  was  absent  through  indisporittoo,  and 
BtU,  1»  had  geas  to  duaabers  peadtng  the  srgameats. 


This  was  a  case  which  reserved  the  question  of  whe- 
ther or  not  the  school  of  tiie  licensed  Victuallers* 
Sodety,  in  Kenniogton-lane,  is  exempt  from  bdng 
assessed  to  the  rate  for  the  relief  of  the  poor.  The 
scbod  waa  established  by  Boyal  diarter,  and  is  of  a 
purdy  charitable  character,  no  profits  whatever  being 
derived  from  it.  It  appeared,  however,  that  there  is  a 
Uuqge  hall  in  which  the  quarterly  and  other  meetings  of 
the  sodety  are  held.  The  rate  was  appealed  against 
upon  the  ground  that  there  wss  no  beneficial  occupation. 

EuddJeeton,  Q.C.  appeared  for  the  iHPP^t  '"^^  argued 
that  there  was  no  benefidal  occupation,  and  so  the 
premises  were  not  liafale  to  be  rated:  (Jt,  v.  Waldo, 
Gald.  858;  A  v.  Agar,  14  East^  256;  R  v.  Wilton^ 
12  A.  &  £.  94;  H.  v.  Temple,  2  EIL  &  B.  ;  72.  v. 
Baptiet  Tufirmarg  Bodetgy  10  Q.  B.  889 ;  J2.  v.  Qierrg, 
12  A.  &  E.  84.) 

ImA^  Q.C.  (^Knapp  with  him)  in  support  of  the  rate, 
were  not  called  upon. 

Grompton  J. — It  is  imposdble  to  contend  in  this 
case  that  where  a  sodety  whose  main  object  is  private 
benefit  to  their  own  members,  keep  the  building  for 
that  purpose,  and  hold  their  meetings  there,  that  it  is 
not  liable  to  be  assessed  to  tiie  poor  rate. 

Hill  and  Blackburn,  JJ.  concurred. 

Judgment  fir  Hhe  retpe. 


Satardag,  April  27. 
Rbo.  on  the  proseontion  of  the  Town  Council  09 
Birbunoham  (resps.)  v.  THsBxRuiNOBAac  Watb;r- 

WORKS  COMPANT  (sppS.). 

Rate — Lcmd  covered  vfih  vHOer^BetertHnre — Water' 

pipee, 

Bg  the  Bkrmmgham  Jmpnwement  Act  1851  the  towm 
eouneU  are  empowered,  ig  <Atme  128,  to  maie  and 
kvg  a  rate  to  be  eaBed  "  the  Boromgh  Impropement 
Batej**  fpoa  amg  pereon  who  ooaqnee  aag  houeOf 
ihopj  ^,  exo^  ae  thereinafler  exeeptedy  according 
to  thefiU  net  anmud  vo&ie  thereof  reepedioelg  $ 
and  bg  donee  \9Q  it  it  provided  that  **  the  ooen- 
pieri  of  ang  land  ooetred  with  water  ^  ^,  MU  be 
rated  in  retpoct  of  the  sosia  at  one-fbmrth  part  oidg 
of  the  net  atnmalvabte: 


Beldf  that  a  reeervoir  of  a  water  oompang 
within  iheproneOj  but  that  water-pipee  did  not. 
This  waa  a  case  stated  by  the  Beoorder  of  Biimmg*- 
ham,  upon  aa  appeal  tried  before  him,  against  an  assess- 
ment of  the  apps.  to  the  borough  improvement  rate. 

It  appeared  that  the  company  were  incorporated  by 
the  7  Geo.  4,  c  109  (local),  for  the  purpose  of  con- 
structing waterworiEs,  and  to  supply,  by  means  of  aque- 
ducts, pipes,  mains  and  reservoirs,  the  town  of  Birming- 
ham, &c.,  with  water.    The  eompany,  in  pursuance  of 
their  Act,  made  a  large  reseivoir  covering  about  eighteen 
acres  of  land.    They  also  constructed  a  smaller  reser- 
voir, and,  from  this  reservoir,  which  is  supplied  from 
the  larger  one  by  means  of  underground  pipes  they 
supplied    the    town.      The    company    subsequentiy 
obtained  another  Act,  the  18  Vict.  c.    34  (local), 
by   which  the   former   one    was    repealed,    and. in 
which     was     embodied     the    Waterworks    Clauses 
Act  1847  (10  Vict,  a  17).    In  pursuance  of  this 
Act  the  company   proceeded    to  construct  new  re- 
servoirs and  lay  down  new  mains  and    pipes.     By 
the  Birmingham  Improvement  Act  1851,  in  which 
the  10  &  11  Vict  c  34  (the  Towns  Improvement 
Clauses  Act  1847),  so  far  as  rdates  to  sects.  167 
to  184,  both  indudye,  is  incorporated,  the  town  council 
is  empowered  by  clause  128  to  make  and  levy  a  rate  te 
be  caUed  "  the  Borough  Improvement  Bate**  upon  eveiy 
person    who   occupies  any  housCf  shop,  warehonsei 
counting-house,   coach-house,    stable,    odlar,    vanity 
building,    workshop,  manufactory,   garden,  land,  or 
tenement  whatsoever,  except  aa  therdnafter  excepted 
within  tha.liipita  of  the  Act,  fwcording  to  th^  full  and 
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Stephkhsox  v.  Taylor. 


tQ.  B. 


annual  value  thereof  respectiTelj ;  and  bj  danse  129  it 
18  prorided  that  the  occupiers  of  any  land  covered 
wit^  water,  or  used  onlj  u  a  canal  or  towing-path 
for  the  same,  or  as  a  railway  constructed  under  the 
powers  of  any  Act  of  Parliament  for  public  conveyance, 
shall  be  rated  in  respect  of  the  same  to  the  rates 
authorised  to  be  levied  by  this  Act,  at  one-fourth  part 
only  of  the  net  annual  value ;  and  by  clause  131  the 
following  additional  clauses  of  the  Towns  Improve- 
ment Act,  namely,  the  156th,  and  163rd  to  166th,  both 
inclusive,  are  incorporated.  The  borough  improvement 
rate,  which  was  the  subject  of  the  appeal,  was  made  in 
pursuance  of  and  subject  to  the  provisions  of  the  said 
Act,  at  the  rate  of  2i.  in  the  pound.  It  was  admitted 
that  the  company  were  rated  to  the  full  extent  as 
l^ouses,  &c,  and  not  at  one-fourth  part  of  the  net 
annual  value  of  the  reservoir,  pipes,  mains  and  other 
works  within  the  said  borongL  It  was  contended 
(and  the  case  was  stated  for  the  opinion  of  the  court 
therenpon)  that  the  reservoir  and  pipes  and  mains 
ought  to  have  been  rated  at  one-fonrUi  as  land  covered 
with  water. 

Luihf  Q.O.  {Field  with  him)  appeared  for  the 
resps.,  and  contended  that,  first,  as  regards  the  reser- 
voirs, they  ought  not  to  be  considered  ss  **  land  covered 
with  water,**  such  words  evidently  applying  to  land 
naturally  covered  with  water,  and  not  to  land  artifi- 
cially covered  for  commercial  purposes,  and  that  the 
mention  of  "  canals"  shows  that  the  Legislature  meant 
this,  for  if  they  had  intended  otherwise  they  would 
have  mentioned  "reservoirs.**  Secondly,  as  regards 
the  pipes,  in  no  sense  could  they  be  considered  as 
"  land  covered  with  water.** 

SudeUesUm^  Q.C.  (^Adorns  with  him)  for  the  apps., 
azgned,  first,  that  the  reservoirs  were  clearly  within 
the  words  'Mand  covered  with  water.**  [Cbomp- 
TOir,  J. — What  do  you  say  to  the  pipes  ?]  Secondly, 
the  pipes  which  contain  water  come  under  the  same 
description,  and  that  it  matters  not  that  the  water 
itself  may  be  covered  with  land.  [Cbomptoit,  J. — 
Then  a  gaspipe  would  be  "  land  covered  with  gas]**] 

CocKBURir,  C.  J. — ^This  case  is  very  dear.  There 
is  no  donbt  that  the  reservoir  is  **  land  covered  with 
water.**  The  argument  addressed  to  us  by  the  reaps, 
upon  the  point  would  have  been  a  very  good  one  for  the 
committee  upon  the  Bill,  but  it  is  clear  that  the  words 
used  bring  the  reservoirs  within  the  meaning  of  the 
Act.  As  regards  the  pipes,  they  are  only  the  medium 
of  conveying  the  water  from  the  reservoir,  and  are  not 
privileged. 

Cboicpton  and  Hill,  J  J.  concurred. 

Cote  tent  baek,  toiih  the  opinion  of  the  court  thai 
the  rate  t&ould  he  amended  as  regards  the 
reservoirs,  and  to  stand  as  regards  the  pipes, 

Stephkhson  (app.)  v.  Taylor  (resp.) 
Vokmteer  infantry  —  Tttn^pike  toU  —  Exemption — 3 

Geo.  4,  c  126,  s,  32. 
A  memiber  of  a  corps  of  volunieer  infantry^  if  dressed 
in  the  uniform  of  his  corps,  and  having  his  amis, 
furniture  and  accoutrements,  according  to  the  regu^ 
laiions  of  his  corps^  is  fxemptfrom  toll  token  passing 
through  any  turtqrihe-gate  in  a  carriage,  other  to 
or  from  any  place  appointed  for  and  on  the  days  of 
exercise,  inspection,  or  review,  and  this  notimth^ 
standing  the  carriage  i»  one  hired  for  the  oc- 
casion. 

This  was  a  case  stated  under  the  20  &  21  Vict 
c  43,  by  one  of  the  metropolitan  police  magistrates  as 
follows:^ 

"The  app.  in  this  ease  is  a  captain  in  the  1st 
Surrey  Rifle  Volunteers,  and  the  resp.  is  collector  of 
tolls  at  Kennington  tnmpike-gate,  Surrey,  and  on  the 
12th  June  1860  the  resp.  appeared  before  me  to 
answer  the  complaint  of  the  app.^  "  for  that  he,  the 
0aid  EO^t  on  the  2nd  dfty  of  Jbim  1860,  at  the  parish 


of  Lambeth,  &c.,  being  then  and  there  the  collector  of 
tolls  at  a  certain  turnpike-gate  there  sitnate,  did  un- 
lawfully demand  and  take  of  and  from  one  George 
Hodgkins,  the  sum  of  three  pence  as  and  for  toll  for  a 
carriage  drawn  by  one  horse  then  passing  throogjh  the 
said  gate,  the  said  George  Hodglons  being  then  and 
there  exempt  from  the  payment  of  snch  toll  by  reaaon 
that  the  said  carriage  was  then  and  there  oonveying 
volunteer  infantry,  and  the  said  George  Hodgkina  thai 
and  there  claiming  such  exemption,**    contrary  to  the 
provisions  of  the  statotes  3  Geo.  4,  o,  126,  s.  32,  and 
4  Geo.  4,  c.  95,  s.  80  (the  General  Turnpike  Acts).   It 
was  proved  before  me  that  Hodgkins  was  a  volnnteer 
belonging  to  the  before-mentioned  corps,  and  that  on 
the  2nd  of  June  he  and  others  the  members  of  the 
corps  were  assembled  at  Kennington,  by  regimental 
order,  for  "  marching  and  drill,**  and  did  march  out 
and  were  afterwards  dismissed  at  the  head-quarters  of 
the  regiment,  at  Hanover-park,  Peckham ;  that  Hodg- 
kins and  two  other  members  of  the  corps  there  hired 
a  hackney  carriage  and  proceeded  towards  home,  and 
that  it  was  necessary  to  pass  through  Kennington  turn- 
pike-gate to  do  80.     There  was  no  one  else  in  the  cab^ 
and    the  volunteers    were  dressed  in  their   unifonn 
and  had    their    arms    and  accoutrements    according 
to  the    regulations    of   the    corps.    The    resp.    de- 
manded threepence    for  toU,  and  Hodgkins  claimed 
exemption,  which    the    resp.  refused   to  allow,  and 
Hodgkins  paid  the  amount  demanded.    Upon  the  part 
of  the  resp.  it  was  contended  that  the  carriage  was  not 
then  and   there    employed    in  oonveying   volunteer 
infantry  within  the  meaning  of  the  statute,  and  that 
Hodgkms  was  not  entitled  to  exemption  from  payment 
of  tolL    I  was  of  opinion  tiiat  the  exemption  did  not  ex- 
tend to  oarriages  used  by  members  of  a  volnnteer  eorps 
for  their  own  private  ease  and  oonvenienoe,  which  ap- 
peared to  be  the  case  on  the  occasion  in  qneatioo,  bat 
was  limited  to  carriages  need  in  performing    some 
public  duty  requiring  £e  use  of  a  carriage.      It  was 
agreed  that  the  nature  of  the  duty  to  be  porformed  to 
give  the  exemption  was  shown  by  subsequent  words  in 
sect.  3,  Geo.  4,  o.  126,  s.  32,  and  that  if  the  volontaer 
was  going  to  or  returning  from  any  place  appointed  for 
and  on  the  days  of  exercise,  and  was  dressed  in  the 
uniform  of  his  corps,  and  had  his  arms,  furniture  and 
aoooutrements  according  to  the  regulations  of  sneh  corps, 
he  was  exempt  from  the  payment  of  toll ;  but  looking 
carefully  at  these  words,  1  could  not  come  to  this  eon- 
elusion.    It  appeared  to  me  that  those  words  related 
only  to  the  exemption  of  horses  furnished  by  or  for  a 
person  belonging  to  a  corps  of  yeomanry  or  volnnteer 
cavalry  or  infantry,  and  rode  by  him  on  the  oocasiott 
referred  to,  and  not  at  all  to  carriages.    That  in  the 
consideration  of  the  matter  I  was  confined  to  the  words 
**  carriage  conveying  volunteer  infantry,"  that  I  waa 
bound  to  put  a  reasonable  oonstmction  upon  those 
words,  in  accordance  with  other  provisions  in  the  see- 
tiou  relating  to  the  exemption  of  carriages  when  used 
by  the  regular  forces  of  the  kingdom;  and  that  if,  under 
the  circumstances  of  the  case  before  me,  the  paitaes 
were  exempt,  any  carriage  with  any  number  of  horses, 
and  under  any  circumstances  whatever,  ao  long  as  the 
person  in  whose  employment  it  was  belonged  to  a  voloa- 
teer  corps  would  be  alike  exempt,  which  I  thought  oonkL 
not  be  intended,  wherefore  I  dismissed  the  infonna- 
tion.** 

By  the  32nd  section  of  3  Geo.  4,  o.  126,  certain 
exemptions  from  toll  are  enacted  (inter  aUa) : — ^  Or 
for  any  carriage  conveying  volunteer  infantry,  or  for 
any  horte  furnished  by  or  for  any  person  belongii^  to 
any  oorpa  of  yeomanry  or  volnnteer  oavatiy  or  infantiy, 
and  rode  by  Um  in  going  to  or  returning  from  any  place 
appointed  for  and  on  the  days  of  exercise,  inspectiofe, 
or  review,  or  on  other  public  duty,  provided  that  such 
person  shidl  be  dressed  in  the  uniform  of  his  corpa^  and 
shall  hare  his  amui,  ffunitare  and  aflroptrftmiiiti,  wh 
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oordrng  to  the  regnlations  of  such  corps,  at  the  time  of 
elaiimng  the  exemption." 

6ar&  appeared  for  the  app.,  and  contended 
that  the  magistrate  was  wrong,  for  that  the  exaction 
of  the  toll  was  illegal,  the  carriage  heing  exempt  as 
conveying  memhers  of  volunteer  corps. 

Luthn  Q.G.  (with  him  Leoyy  was  called  npon, 
and  he  argued  that  there  was  no  exemption  in  sue 
a  case,  for  that  the  words  "  any  carriage  conveying 
voluntary  infantry "  must  he  taken  to  mean  a  car- 
riage employed  in  the  public  service;  that  the  ex- 
emption from  toll  of  the  regular  army  by  the 
Mutiny  Act  does  nj)t  extend  to  any  hired  or  private 
vehicle. 

CocKBtjBH,  C  J. — I  am  of  opnion  that  the  decision 
of  the  magistrate  was  erroneous,  and  that  he  ought  to 
have  dedded  in  favour  of  the  complainant;  the  case, 
therefore,  will  be  remitted  to  him,  with  our  opinion 
upon  it.  Upon  looking  carefully  at  the  Turnpike  Act, 
I  am  of  opinion  that  a  carriage  bond  fide  employed  in 
conveying  volunteer  infantry  to  a  place  of  exercise,  and 
bringing  them  back,  is  entitled  to  exemption.  The 
carriage  must  be  employed  substantially  in  the  con- 
veyance of  the  fare.  The  act  of  a  volunteer  riding 
upon  a  public  conveyance  would  not  cause  it  to  be 
exempt,  and  I  think  that  if  bond  fide  occupied  by 
volunteers,  the  mere  accidental  circumstanoe  of  a  per- 
son not  a  volunteer  riding,  in  it  would  not  deprive  it  of 
its-  exemption,  nor  would  a  public  carriage  be  exempt 
merely  because  volunteers  were  riding  in  it.  Much 
doubt  has  arisen  in  consequence  of  the  faulty  pnnctna- 
tion  in  the  published  copy  of  the  statute.  Attention 
has  beat  called  to  the  case  of  the  regular  army ;  but 
there  is  an  obvious  distinction  between  the  volunteers 
who  give  up  a  portion  of  their  valuable  time,  and  the 
regular  army,  whose  whole  time  is  at  the  disposal  of 
the  public.  The  Legislature,  for  the  purpose  of  en> 
eouragiTig  these  useful  bodies,  have  given  them  an 
exemption  which  it  did  not  think  it  necessary  to 
confer  on  the  regular  army.  I  think,  therefore, 
the  exemption  applies  to  such  a  case  where  the  volun- 
teers were  actually  returning  from  exercise. 

Cbompton  and  Blackbukn,  JJ.  concurred. 

To  be  remitted  back  to  the  magistrate  loith  the 
opinion  of  the  court. 


V.    0.    STUABT'S    OOTJBT. 

Reported  by  JaicbsB.  Da.vidson,  Esq.,  of  Liucoln's-lnn, 
BarrUter-at-Law. 

Monday,  April  29. 
BaocK  V,  Kellock. 

Medioal  hw-^Proo/  of  Hoe  birth — RetpircUion  and 

puliation. 

Upon  a  question  of  whether  a  chUd  wot  still-bom,  or 
whether  it  wm  bom  aUve  and  died  shortly  afier  its 
hirthy  the  accoucheur  who  delivered  the  mother  gave 
"  evidenoe  tJuU  hefeU  the  child  move,  and,  after  it  was 
bom^  he  filt  a  slight  pidsation  of  the  funis;  also 
that  the  cAej<  of  the  child  was  arched.  He  did  not, 
notice,  however,  any  movement  of  the  chest  subse- 
quent to  the  chikFs  birth. 

In  order  to  establish  legal  proof  that  a  child  was  bom 
alive,  it  is  not  invariably  necessary  to  show  that 
respiration  has  taken  place. 

A  single  vital  act,  such  as  the  beating  of  theheartofthe 
infant  efieir  separtUion  from  the  mother,  is  a  better, 
because  a  more  easily  defined,  proof  of  live  birth 
than  any  amount  of  undefned  respiratory  action. 
The  sole  question  in  thu  suit  was,  whether  a  child 

was  or  was  not  bom  alive. 
Thomas  Corral,  of  Sbeemess,  by  his  will,  dated  the 

Ist  Oct  1825,  gave  all  his  estate  and  effects  on  trust 

for  his  wido\v  for  life,  and  after  his  death  for  his  son 

Thomas  Conral  and  his  daughter  Elizabeth  Sarah  Cor- 
[Mao.  Cas.] 


ral,  in  equal  shares,  as  and  when  they  should  attahi 
the  age  of  twenty-one. 

Testator  died  in  1827.  Both  the  children  attamed 
twenty-one.  On  the  16th  March  1841  Thomaa  Corral 
the  son  married  the  pit.  Harriet  Elizabeth  Beresford 
Brock,  then  H.  E.  B.  Patoy,  spinster.  Thomas  Corral 
the  son  died  on  the  S.'Sth  July  1842,  intestate,  leaving, 
as  the  pits,  alleged,  one  child  only  surviving.  This 
child  was  a  female,  and  was  an  infant  en  ventre  sa 
mere  at  the  time  of  the  death  of  Thomas  Corral  the 
son.  It  was  bom  on  the  22nd  March  1843,  and  died, 
as  the  pits,  alleged,  a  few  hoors  after  its  birth. 

The  female  pit,  who  had  smce,  viz.  on  the  9th 
July  1859,  marrijBd  the  other  pit  Samuel  Brock,  claimed 
— or  her  husband  in  her  right  claimed — to  be  entitled 
to  one  moiety  of  the  trust-estate,  i.  €:  to  the  whole  of 
her  late  husband's  share  in  the  trust-estate,  as  the 
legal  personal  representative  of  her  Ute  husband,  and 
of  her  deceased  daughter. 

The  deft.  John  Kellock  had  married  Elizabeth 
Sar^h  Corral,  the  testator's  daughter.  She  died  in 
1851.  Elizabeth  Corral,  the  testator's  widow,  ^ed  on 
the  5th  April  1860.  Letters  of  administration  to  the 
estate  of  the  testator's  widow  were  granted  to  the  deft., 
and  through  her  he  was  also  the  legal  personal  repre- 
sentative of  the  testator. 

The  defk  Kellock  had  also  admmistered  to  the  estate 
of  hia  wife.  He  said  he  believed  that  the  child  of  Mrs. 
Corral,  which  died  on  the  22nd  March  1843,  was  still- 
born. If  that  were  so,  the  female  pit  would  be  entitled 
to  only  one  moiety  of  her  husband's  share  as  his 
widow ;  and  the  other  moiety  of  the  share  of  Thomas 
Corral,  the  son,  would  belong  to  the  deft  as  repre- 
sentative of  his  widow,  the  sister  and  sole  next  of  kiu 
of  Thomas  Corral  the  son. 

The  suit  was  for  administration ;  a  decree  had  been 
made,  and  inquiries  directed,  and  the  contest  turned 
mainly  upon  the  medical  evidence. 

Dr.  Freeman,  surgeon,  who  delivered  the  child's 
mother,  said :  "  I  verily  believe  the  child  was  bom 
alive.  When  it  was  bora  it  was  very  weak,  and  I  had 
great  doubts  whether  I  could  save  its  life.  When  I 
believe  that  a  child  was  bora  alive,  I  always  place  it  in 
warm  water,  which  I  never  do  when  it  is  still-bora. 
Believing  the  child  to  be  bora  alive,  I  placed  it  in  warar 
water  according  to  my  usual  practice,  and  used  other 
means  to  sustain  its  vitality,  but  without  success.  I 
should  not  have  adopted  these  measures  had  the  chUd 
been  bora  dead." 

Mrs.  Fowell,  widow,  who  was  present,  sfud  that 
about  half  an  hour  after  the  birth,  she  went  into  the 
room  to  which  the  child  had  been  taken.  She  found  it 
was  in  a  warm  bath ;  its  eyes  were  wide  open,  and  she 
was  particularly  strack  with  their  brightness  and 
beanty.  She  remembered  calling  the  nurse's  attention 
to  them.  They  had  all  the  appearance  of  life  in  them. 
She  then  believed,  and  still  believed,  that  at  that 
period  the  child  was  alive.  She  ^  afterwards  saw  the 
child  in  its  cofHn,  when  the  eyes  were  closed. 

Mis.  Brock,  the  mother,  said  that  the  child  was  bora 
alive,  and  up  to  the  period  of  its  birth  she  had  a  dis- 
tinct recollection  of  having  felt  the  child  to  be  alive. 
She  believed  the  chUd  survived  its  birth  only  two  hours. 

Dr.  Freeman  was  examined.  He  said :  "  It  was  Mrs. 
Corral's  first  confinement  and  she  was  very  ill.  I 
was  satisfied  that  the  child  was  alive.  I  am  quite 
sure  the  child  was  alive  imme(Uately  before  the  last 
expnlsive  effort.  I  felt  it  move,  and  after  it  was  born 
I  felt  a  slight  pulsation  at  the  funis.  It  is  not  un- 
usual for  a  chUd  not  to  cry  when  the  labour  has  been 
very  protracted.  The  child's  existence  became  sepa- 
rate from  the  mother  at  the  moment  that  I  divided 
the  funis,  and  I  felt  a  very  weak  pulsation  of  the  funis 
attached  to  the  chUd,  and  I  therefore  believed  it  to  be 
alive,  and  applied  methods  for  its  restoration.  I  gave 
up  all  hopes  of  saving  the  child  withiQ  a  few  minutes, 
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as  thefunui  had  gradaally  ceased  to  pulsate.  This 
was  soon  after  it  was  put  into  the  bath.  When  I  am 
not  satisfied  that  a  ohild  is  dead,  I  usuallj  order  it  to 
ho  put  into  a  warm  bath,  and  sometimes  even  if  it  is 
still>bom.  I  did  not  notice  whether  the  eyes  were 
dosed  or  open,  and  I  did  not  notice  that  the  eyes  were 
very  bright  or  very  beautiful  when  in  the  bath.  .  .  . 
I  did  not  observe  that  the  child  brd!athed  or  moved 
after  it  was  bom ;  my  attention  was  directed  to  re- 
storing its  vitality,  as  there  was  still  h  feeble  action 
going  on  at  its  funis.  This  feeble  pulsation  of  the 
funis  clearly  showed  ciroulation  was  going  on  in  the 
child  independent  of  the  mother.  Although  I  did  not 
notice  that  the  child  breathed,  I  believe  it  was  quite 
capable  of  breathing,  from  the  pulsation  which  I  felt 
at  the  funis.  I  believe  the  child  was  alive  several 
minutes  after  it  was  separated  from  its  mother,  and 
that  it  died  from  the  severity  of  the  labour." 

Dr.  Freeman  was  again  examined.  He  said  there 
were  a  variety  of  reasons  besides  that  of  the  funis 
having  pulsated  at  the  time  he  divided  the  child  from 
the  nether,  which  induced  him  to  believe  that  the 
child  was  living.  One  reason  was,  tho  certainty 
that  the  child  moved  one  minute  before  it  was  bom  ; 
the  great  flexibility  of  every  joint  and  part  of  the 
child ;  there  not  bemg  the  slightest  rigidity,  and  the 
chest  being  fully  developed  and  arched,  which  was  a 
strong  evidence  of  its  having  breathed.  The  arching 
of  the  chest  was  always  considered  evidence  of  the 
child  having  breathed ;  when  the  chest  was  flat,  it  was 
evidence  that  the  child  had  not  breathed.  The  child's 
chest  was  ardied  at  its  birth ;  he  noticed  no  movement 
of  the  chest  afterwards.  There  was  a  marked  distinc- 
tion in  the  child's  countenance  and  appearance  dif- 
ferent to  what  it  was  when  it  was  placed  in  the  batJi. 
He  should  not  expect  to  see  any  change  in  a  child  that 
was  dead-bom,  but  he  should  in  a  child  that  was  bora 
alive.  The  countenance  and  pulsation  in  the  funis  was 
an  indication  that  infant  curculation  was  going  on  in 
the  heart  of  the  child.  He  considered  pulsation  one  of 
the  principal  evidences  of  life.  Yon  oould  not  have 
breath  without  drculation,  ndther  could  you  have  con- 
tinued curculation  without  breath  and  without  life.  He 
never  particularly  noticed  its  breathing,  but  he  had  no 
•doubt  of  its  breathing — ^he  meant  after  its  birth.  It 
was  usual  in  practice  to  wait  until  the  child  had 
breathed,  before  the  cord  was  ^vided.  He  had  no 
doubt  of  the  child's  breathing,  by  his  having  followed 
his  usual  practice. 

Dr.  Robert  Lee,  of  No.  4,  Savile-row,  physicinn, 
deposed,  that  having  read  Dr.  Freeman's  evidence,  he 
had  no  hedtation  in  declaring  it  to  be  his  opinion  that 
in  this  case  the  child  was  not  bom  alive.  He 
founded  his  opinion  on  the  following  drcumstancoK, 
viz. : — ^^According  to  both  Scotch  and  English  law,  a 
child  oannot  be  sdd  to  be  bom  alive  unless  it  breathes. 
If  the  funis  of  the  child  Ls  felt  pulsating  while  the  foetus  is 
within  the  utems,that  is  held  by  all  medical  men  to  be  a 
proof  that  the  child  is  alive  before  its  birth  ;  wheroaji, 
if  the  funis  has  ceased  pulsating,  the  conclusion  is  that 
the  child  is  dead.  The  pulsation  of  the  funis  con- 
tinning  after  bulh,  proves  that  the  child  is  alive 
in  the  same  sense  as  it  was  before  birth.  I  mean  by 
that,  that  tlie  child  has  a  sign  of  uterine  life  still  ex- 
tant ;  but  the  pulsation  does  not  prove  that  the  child 
is  alive,  because  another  function  of  life  ia  required  to 
constitute  life,  viz.  that  of  respiration.  The  pulsation 
of  the  cord  is  a  symptom  that  there  is  that  continuin;; 
drculation  of  the  heart  whidi  has  sustained  tho  life  of 
the  child  while  in  Uie  mother's  womb ;  but  before  a  child 
can  be  said  to  possess  independent  life  it  must  respire. 
The  circulation  of  tho  heart  would  induce  respiration, 
and  without  it  respiration  cannot  take  place.  Tho  cir- 
culation of  the  heart  forms  only  one  symptom  of  life, 
and  that  a  minor  symptom  ;  and  respiration  must 
Misue  before  9  diild  pan  be  said  to  Uy9.    Tb^  gradual 


cessation  of  pulsation  in  the  funis  is  what  I  shoold 
expect  to  find  in  a  duld  that  had  been  so  weakened 
during  the  labour  as  in  this  instance,  and  shows  that 
the  circulation  of  the  heart  was  so  weak,  and  th? 
remains  of  nterine  life  so  feeble,  as  to  be  unable  to 
induce  respiration.  The  heart  may  act,  and  in  some 
creatures  does  act,  many  hours  siter  it  has  been  cut 
out]  of  the  body,  and  although  the  body  is  aetoally 
dead.  For  these  reasons  I  say  that  drculation  of  tfaic 
heart  is  not  idone  a  suffident  symptom  of  life,  but 
there  must  also  be  the  essential  symptom  of  respira- 
tion which  Dr.  Freeman  swears  was  absent  in  this 
case.'*  As  to  the  remaining  symptoms,  Dr.  Lee  said  : 
"  First,  as  to  the  certainty  that  the  child  moved  one 
minute  after  its  burth,  it  has  always  been  held  that 
the  fact  of  uterine  life  would  not  establish  extra-nterino 
life,  espedally  as  in  the  cases  of  primiparons  females 
the  labour  is  frequently  so  severe  that  a  child  who  is 
fully  alive,  so  far  as  uterine  life  is  oonoemed,  is  perfectly 
dead  before  its  final  expulsion  from  the  mother.  Secondly, 
as  to  there  being  no  rigidity  of  ihe  body,  I  should  not 
expect  to  find  rigidity  of  the  body  until  after  a  consider- 
able period  had  elapsed  after  death.  Thirdly,  as  to 
the  chest  being  arched,  if  this  is  meant  to  convey  any 
symptom  of  respiration  after  burtli,  the  description  of 
the  child  cannot  be  correct,  as,  if  the  child  respired 
after  birth.  Dr.  Freeman  must  have  observed  some 
movement  of  its  chest,  which  he  swears  ho  did  not. 
If  the  chest  was  arched  at  burth,  and  no  movement  of 
the  chest  was  observed,  it  must  have  been  a  case  when 
the  child  endeavoured  to  respire  before  final  expulsioa 
from  the  womb." 

Dr.  Ramsbotham,  of  No.  8,  Portman-square,  phyd- 
dan,  deposed  that,  having  read  Dr.  Freeman's  evidenoe^ 
he  had  no  hesitation  in  swearing  podtively  that,  if  no 
other  symptoms  of  life  could  be  proved  than  those 
which  had  been  mentioned  by  Dr.  Freeman,  the  child 
must  be  pronounced  to  have  been  still-bora.  '*  I  have 
always,  and  still  do,  draw  a  great  distinctton  between 
intra- uterine  and  extra-uterine  life,  and  I  do  90  for 
the  following  reasons.  When  a  diild  is  bom,  if  living; 
it  enters  on  a  new  phase  of  existence,  &c  The  com- 
mencement of  the  function  of  respiration  is  nniversally 
considered  as  heralding  the  entrance  into  life,  and  a 
child  that  has  never  breathed  is  said  to  be  still-bora. 
To  constitute  a  live  birth,  then,  the  child  must  have 
respired;  that  is  to  say,  it  must  have  taken  npon 
itself  the  performance  of  those  functions  which  will 
allow  it  to  exist  independently  of  its  mother.  1  cannot 
admit  that  a  few  feeble  pulsations  in  the  funis,  or  a 
twitch  of  the  lips,  or  even  the  movement  of  a  Urab, 
would  be  sufficient  to  entitle  it  to  be  r^rded  as  bora 
alive." 

Mr.  Godson,  of  Bamet,  surgeon,  said  he  should 
have  certified  the  child  in  the  present  case  as  a  stdl- 
bora  child ;  for  it  was  the  practice  amongst  medical 
men  to  certify  a  child  still-born  unless  it  had  been 
observed  to  breathe  after  death. 

Dr.  Tyler  Smith,  of  No.  7,  Upper  Grosvenor-street, 
physician,  deposed  as  follows : — **  In  my  opinion  the 
fact  that  pulsation  was  observed  in  the  funis  or  um- 
bilical cord  after  delivery  is  a  physiological  proof  tiiat 
the  child  in  question  was  not  bora  dead.  The  pulsa- 
tion of  tho  cord  proves  that  the  heart  of  the  child  was 
still  beating,  and  the  circulation,  at  least  to  some  ex- 
tent, going  on.  This  is  wholly  incompatible  with  death. 
The  child  may  at  this  time  have  been  dying,  but  most 
certainly  it  was  not  dead.  The  action  of  the  heart  is 
at  the  foundation  of  all  other  acts  of  vitality.  It  has 
hence  been  called  by  physiologists,  "  Primom  vivens, 
ultimum  moriens."  The  remarks  of  Dr.  Robert  Lee  on 
the  contraction  of  the  heart  in  the  lower  animals,  as 
fishes  and  reptiles,  after  the  removal  of  the  organs  firom 
the  body,  do  not  fairly  apply  to  the  heart  of  the  human 
infant  The  human  heart  has  never  been  seen  so  to  pulsate 
under  like  drcomstances.    Even  in  the  cases  nfened 
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tOy  tho  contraction  of  the  heart  is  a  proof  that  vitality 
is  not  extinct.    I  do  not  consider  it  likelj  that  Mr. 
Freeman  was  deceived  as  to  the  pulsation  of  the  funis : 
the   frequency  of  the  beat  of  the  foetal  heart  is  very 
different  from  the  pulse  of  the  aoooncheur.  Mr.  Freeman 
Bpeaka  of  it  as  a  positive  fact,  and  it  is  very  common 
for  the  heart  of  a  new>bom  infant  to  beat  a  short 
time  after    birth   and  then    to  cease.    ...    In 
giving  a  certificate  of  still-birth  or  otherwise,  medical 
men   or  accoucheurs    do  not  consider    the  question 
of  "whether  the  child  is  legally  alive  or  dead  at  or  after 
birth.     If  a  child's  heart  should  beat  forcibly  for  many 
minutes,  if  it  gasped  and  performed  the  movements  of 
respiraUon  again  and  again,  yet  if  it  died  within  a  few 
minutes  after  birth,  medical  men  would  consider  it  as 
still- bom  and  certify  accordingly.      I  believe  there 
could  be  no  question  but  that  such  a  child  would  be 
considered  as  bom  alive ;  a  distinction  therefore  must 
be  made  between  the  medical  and  legal  ideas  of  still 
birth  and  live  birth.    ...    It  is  clear  from  the 
cases  cited  in  Beck's  Medical  Jurisprudence,  to  which 
1  have  referred,  that  perfect  respiration  is  not  essen- 
tial to  legal  life ;  and  Mr.  Chitty  appears  to  depend 
more  upon  the  circulation  of  which  the  heart  is  the 
centre,  than  upon  respiration,  for  its  establishment.    It 
hi  for  legal  authorities  to  define  the  meaning  of  legal 
life  ;  but  physiologically  there  can  be  no  question  that 
this  cnild  was  not  dead,    or  beyond  the  chance  of 
recovery,  as  long  as  the  heart  continued  beating.    It 
was  therefore  alive  at  the  moment  of  birth,  and  snbse- 
qnentiy,  according  to  the  testimony  of  Mr.  Freeman. 
I  submit  that  it  would  .be  much  better  to  take  as  proof 
of  live  birth  a  single  vital  act,  such  as  the  beating  of 
the  heart  after  separation  from  the  mother,  which  can 
hardly  be  mistaken,  than  an  indefinite  amount  of  respi- 
ratory action,   which  must    always  be  doubtful  and 
difficult  of  proof  in  cases  where  the  child  di^  shortly 
after  delivery." 

In  an  affidont  in  reply,  Itlr.  Freeman  said  it  was  a 
mistakia  on  Dr.  Lee's  part  to  have  stated  that  he  (Mr. 
Freeman)  had  sworn  respiration  to  have  been  absent 
in  this  case ;  on  the  contrary,  he  had  said  he  had  no 
doubt  that  the  child  breathed  after  he  had  separated  it 
from  its  mother. 

Dr.  Taylor  (author  of  tho  work  on  Medical  Juris- 
prudence), in  a  letter  addressed  to  Dr.  Lee  with  refe- 
rence to  this  case,  date^  the  27th  Feb.  last,  referring 
to  an  old  case  of  Fish  v.  Pafoier,  cited  in  1  Paris  & 
Fonblanque,  225  ;  John  Gordon  Smith's  Forensic  Me- 
dicine, hl^;  and  I  Beck  Med.  Jur.  355,  10th  edit., 
wrote  as  follows :— *^  Most  of  the  writers  differ  from 
me,  and  think  that  the  child  should  have  been  (in  Fish 
V.  Palmer)  pronounced  dead.  But  this  depends  upon 
what  is  considered  to  be  real  and  absolute  death.  One 
fixes  on  the  cessation  of  tho  action  of  the  lungs,  another 
of  the  heart,  another  of  the  muscular  contractibility.  I 
am  of  opinion  that  in  a  case  of  this  kind  we  should 
not  affirm  that  a  child  is  dead  in  law  until  it  is  com- 
pletely dead  in  a  physiological  sense,  and  all  vital 
actions,  have  ceased." 
Bacorif  Q.C.  and  Karslahe  appeared  for  the  pits. 
Malins^  Q.C.  and  Hardy  were  for  the  deft. 
The  following  authorities  were  referred  to : — Under' 
wood  V.  Wing^  4  De  G.  M.  &  G.  633 ;  Beck's  Med. 
Jur.  269 ;  Go.  Litt  29  b  (n,). 

The  ViGB-CuANCELLOR. — The  single  question  in 
this  case  is,  whether  thb  child  was  bom  alive.  The 
person  competent  to  speak  upon  the  subject  is  Dr. 
Freeman,  who  attended  as  accoucheur  at  the  birth,  and 
who  has  given  his  evidence  upon  oath  three  times  over 
so  cautiously,  yet  so  clearly,  that  I  am  of  opinion  he  has 
established  that  this  child  was  bom  alive,  and  was  not 
dead  at  the  time  when  it  was  separated  from  its 
mother.  -  The  affidavits  on  the  other  aide  are  mere  cri- 
tidams  upon  the  sworn  statement  of  Dr.  Freeman,  and 
irh«t«yw  may  be  the  ingenoity  of  these  criticism?,  they 


certainly  show  differences  of  opinion  between  medical 
men.  Dr.  Lee  and  Dr.  Bamsbotham  are  of  opinion 
that  unless  respiration,  which  is  one  of  the  vital  func- 
tions, be  proved  to  have  taken  place,  there  is  no  suffi- 
cient evidence  that  the  child  has  been  bom  alive.  But 
Dr.  Freeman,  Dr.  Taylor,  and  Dr.  Tyler  Smith  are  of 
another  opinion,  and  I  think  upon  very  sound  grounds. 
A  proof  of  pulsation  and  of  action  of  the  heart  is 
much  more  easily  to  bo  had,  and  is  a  thing  much  more 
clearly  a  subject  of  evidence,  than  a  proof  of  respiration. 
The  connection  between  circulation,  of  which  pulsa- 
tion is  evidence,  and  respiration  is  so  extraordinary, 
that  Dr.  Freeman  has  stated  that  even  Dr.  Lee  and  Dr. 
Bamsbotham  do  not  affect  to  controvert  that  the  func- 
tions of  respiration  and  circulation  must  necessarily  oo- 
esist.  But  respiration  is  a  thing  that  may  exist,  and 
yet  be  extremely  difficult  to  prove.  It  has  been 
clearly  proved  in  this  case  that  this  chUd  respired — 
that  is,  that  there  must  have  been  respiration  during 
parturition.  The  chest  was  arched.  None  of  the 
medical  gentiemen  whose  testimony  is  adverse  to  that 
of  Dr.  Freeman  affects  to  say  that  an  arched  chest  is 
not  a  clear  proof  that  respiration  has  taken  place. 
They  only  say  that  this  child  had  performed  the  func- 
tion of  respiration  during  the  period  of  parturition. 
Where  is  the  evidence  that  there  was  no  respiration  of 
any  the  faintest  or  most  imperceptible  kind,  after  the 
separation  of  the  funis?  None  of  them  venture  to 
swear  that  there  was  no  respiration.  Dr.  Freeman, 
who  speaks  with  extraordinary  caution,  says  that  he 
observed  no  movement  of  the  chest  after  the  separation 
of  the  funis  ;  but  that  he  believed  at  the  time  of  the 
birth,  and  still  believes,  that  the  child  was  alive,  from 
the  pulsation  of  the  cord.  Now,  in  order  to  prove  the 
existence  of  animal  life,  I  think  that  proof  of  the  per- 
formance of  one  dear  vital  function  is  enough.  I  think 
it  is  enough  to  prove  pulsation  in  order  to  prove  the 
existence  of  life ;  and  speaking  of  what  is  legal  evidence, 
I  cannot  adopt  the  view  of  Dr.  Lee  and  Dr.  Bamsbot- 
ham, whose  theory  is  that  unless  you  have  proof 
of  the  performance  of  three  functions  essential  to 
vitality,  you  have  no  proof  that  vitality  existed. 
They  say  that  respiration,  which  is  most  difficult  to 
prove,  is  a  clear  evidence  of  animal  life.  So  it  is. 
But  they  swear,  what  surprises  me,  that,  in  the  ab- 
sence of  dear  evidence  of  respiration,  clear  evidence  of 
pulsation  and  of  animal  motion  is  not  to  be  taken  as 
proof  of  the  existence  of  animal  life.  I  thlok,  speak- 
ing as  a  lawyer,  that  the  troth  lies  in  the  statement 
with  which  Dr.  Tyler  Smith  concludes  his  affidavit  con- 
curring in  the  statement  of  Dr.  Taylor's  opinion,  which 
Dr.  L^  has  had  the  candour  to  bring  forward.  The 
truth  lies,  I  think,  in  tins  statement  of  Dr.  Smith : 
'^  It  would  be  much  better  to  take  as  proof  of  live 
birth  a  single  vital  act,  such  as  the  beating  of  the 
heart  aft«r  separation  from  the  mother,  which  can 
hardly  be  mistaken,  than  an  undefinable  amount  of 
respiratory  action,  which  must  always  bo  doubtful 
and  difficult  of  proof  in  cases  where  the  |  child  dies 
shortly  aft«r  delivery."  Therefore,  upon  the  whole, 
I  am  of  opinion  that  it  has  been  proved  satisfac- 
torily that  this  child  was  bom  alive,  and  was  not  bom 
dead. 

Upon  the  question  of  costs,  his  Honour  said  he  had 
already  stated  his  disapprobation  of  the  course  taken  by 
the  pits.  They  omitted  to  give  the  deft,  the  name  of 
the  accoucheur,  or  to  supply  other  information  whereby 
the  troth  might  be  ascertained,  until  after  the  bill  was 
filed.  His  Honour  disapproved  also  the  amount  of  costs 
which  had  been  incurred;  therefore,  upon  tho  best  con- 
sideration, he  meant  to  dispose  of  the  costs  in  the  fol- 
lowing way :  he  did  not  mean  to  give  the  pits,  costs 
out  of  ^e  fund  until  after  that  stage  in  the  suit  when 
Dr.  Freeman's  affidavit  was  filed.  The  pits.'  costs  after 
the  date  of  that  affidavit  would  be  taxed  and  paid  out 
of  the  entire  fund.    Up  to  that  point  the  deft,  woul^ 


S44 


MAGISTRATES*  CASfiS. 


-»« 


Q.  B.] 


Reg.  v.  Thb  Overseers  of  Toxteth-park. 


CQ.  B. 


have  his  costs  out  of  the  entire  fond,  and  no  costs 
after  that  date.  Declaration  accordmgJy. 

Solidtors  for  the  pits.,  Thomas  Baher^  agent  for 
H.  T.  and  A.  Smithy  Devonport. 

For  the  defU,  Parker^  Rooke  and  Parkers. 


COUBT  OF  atTEElTS  BENCH. 

Reported  by  Johm  TnoMPtoif,  T.  W.  Sauioxrs,  and  C.J.  B. 
HsETBUrr,  fisqra.,  BarriBters-at-Lav. 

Wednesday,  May  1. 

Rbo.  v.  The  Overseers  of  Toxtsth-park. 

The  Local  Govemment  Act   1858 — General  district 

rate — RateabiUty  of  a  workhouse. 
Under  the  provisions  of  sect.   65  of  ike  21  4    22 
Viot.  c.  98  (the  Local  Govemment  Act  1858),  tohieh 
enacts  that "  general  district  rates  shallbe  made  and 
levied  tQwn  the  occtgner  of  all  «tic^  kinds  of  pro^ 
perty  as  by  the  laws  inferos  for  the  time  being  are 
or  may  be  assessable  to  amiy  rate  for  the  relief  of 
the  poor,^*  a  jyarish  workhouse  is  assessable. 
This  was  a  case  stated  for  the  opinion  of  this  court 
under  12  &  13  Viot.  c  45,  s.   11.    The  following 
were  the  principal  facts : — 

Toxteth-park  is  an  «xtra-parochial  place  separately 
maintaining  its  own  poor ;  part  of  it  lies  within  the 
houndary  of  the  horough  of  Liverpool,  and  the  other 
part  beyond  snch  honndary,  and  such  last-mentioned 
part  is  called  the  rural  district  of  Tozteth-park.  Tox- 
teth-park  and  certain  contiguous  parishes  were  for 
some  time  united  for  the  administration  of  the  poor-laws, 
called  the  Union  of  West  Derby;  but  in  consequence  of 
tiie  increase  of  the  population  Toxteth-park  was  in 
the  year  1857  separated  from  such  union,  and  since 
then  the  poor-laws  have  been  administered  and  the 
apps.  as  a  separate  board  of  guardians  elected  under 
the  provisions  of  the  7  &  8  Vict.  c.  101,  s.  66,  and 
poor-rates  made  in  respect  of  Toxteth-park  are  entire 
rates,  extending  over  the  whole  of  Toxteth-park.  In 
consequence  of  such  separation,  the  board  of  guar- 
dians of  Toxteth-park  purchased  a  large  piece  of  land 
situate  in  the  district  of  Smithdown-lane  hereinafter 
mentioned,  in  the  said  rural  district  of  Toxteth-park, 
and  erected  thereon  a  very  extensive  workhouse  and 
workhouse  hospital  for  the  poor  of  the  whole  of  the  said 
extra- parochial  places.  Toxteth-park  and  such  land  was 
before  and  hntil  the  time  of  such  purchase  not  assess- 
able to  any  rate  for  the  relief  of  the  poor.  Prior  to  the 
erection  of  such  workhouse  and  workhouse  hospital,  there 
was  no  sewer  in  the  said  district  of  Smithdown-lane, 
but  in  consequence  of  the  erection  of  such  workhouse 
and  hospital  the  resps.,  after  the  passing  of  the  Local 
Govemment  Act  1858,  oommeDced  and  made  a  sewer, 
being  a  work  of  a  permanent  nature,  under  the  powers 
given  to  them  by  the  Public  Health  Act  1848,  and 
the  Local  Govemment  Act  1858,  for  the  purpose  of 
draining  the  said  workhouse  and  workhouse  hospital, 
and  the  dwelling-hoUses  within  the  said  district  of 
Smithdown-lane,  and  for  the  benefit  thereof  and  at  the 
request  of  the  apps.  the  respa.  have  given  permission  to 
the  apps.  to  enter  such  sewer  for  the  use  and  benefit  of 
sucli  workhouse  and  workhouse  hospital,  and  the  apps. 
have  accordingly  entered  such  sewer,  and  made  drains 
communicating  between  the  said  sewer  and  the  work- 
house and  hospital.  Prior  to  the  passing  of  the  Local 
Govemment  Act  1858  the  resps.  had,  under  the  88th 
section  of  the  Public  Health  Act  1848,  made  and 
levied  special  district  rates.  The  said  workhouse  and 
workhouse  hospital,  at  the  time  when  the  said  sewer 
rates  were  made,  were  in  fact  assessed  to  rates  for  the 
relief  of  the  poor  of  the  said  extra-parochial  place  of 
Toxteth-park,  but  whether  they  were  according  to  law 
assessable  to  such  rates  is  a  part  of  the  question  sub- 
mitted to  the  court 
U7  the  8th  Motion  of  the  9  &  10  Vict,  c  127, 


entitled  **  An  Act  for  the  improvement  of  the  i 
and  drunage,  and  for  the  sanitary  regulation  of  the 
borough  of  Liverpool,"  after  reciting  that  the  powen 
and  provisions  of  the  Act  of  the  5  &  6  Vict.  c.  105, 
entitled  "  An  Act  for  the  better  paving  and  improving 
the  streets  and  highways  within  the  extra- parochial 
place  of  Toxteth-^urk,  in  the  county  palatine  of  Ijm- 
caster,  and  for  the  sewerage  of  certain  parts  of  the 
said  place,  so  far  as  the  same  related  to  we  oonstnic- 
tion  and  repair  of  sewers,  druns  and  waterooncws,  and 
other  sewerage  purposes,  and  to  the  raising  of  UMmej 
and  the  imposition  of  rates  for  *the  last-mentioned 
purposes,"  were  confined  to  such  parts  of  the  said  extra- 
parochial  place  as  lie  within  the  boundary  of  tha  said 
borough,  &c  By  the  provisional  order  of  the  General 
Board  of  Heath,  dated  July  30,  1855,  the  Publie 
Health  Act  was  applied  to  the  parts  included  within 
the  boundaries  of  Toxteth-park,  as  defined  in  the  5  & 
6  Vict.,  and  the  commissioners  for  the  time  bemg 
acting  in  the  execution  of  the  said  local  Act  were  ap- 
pointed the  local  board  of  health.  After  the  erectlan 
of  the  workhouse  and  hospital,  and  such  oommimica- 
tion  had  been  made  by  the  apps.  into  the  said  sewer, 
that  is,  on  March  6,  1860,  a  general  district  rate  was 
made  and  published  by  the  resps.  for  the  district  ot 
Smithdown-lane  aforesaid,  for  the  purpose  of  paying 
the  first  instalment  of  principal  borrowed  irxaa  the 
Royal  Insurance  Company,  at  the  rate  of  ninepence  in 
the  pound,  and  in  that  rate  the  apps.  were  assessed 
for  the  said  workhouse  to  the  amount  of  37/.  lOt. 
upon  the  net  annual  value  of  lOOOl  On  June  5, 
1860,  a  general  district  rate  was  made  by  tiie  local 
board  of  health,  for  defraying  snch  expenses  as  are  by 
the  Public  Health  Act  1848,  and  the  Local  Govern- 
ment Act  1858,  charged  upon  that  rate,  at  the  rate  ef 
is.  lOd.  in  the  pound,  in  which  rate  the  apps.  were 
assessed  for  their  workhouse  to  the  amount  of 
91/.  ISs.  4d.  upon  the  net  annual  value  of  1000^, 
and  for  their  workhouse  hospital  to  the  amoiint  of 
182.  6«.  ScL  upon  the  net  annual  value  of  200^ 

The  apps.  contended  that  they  were  not  liable  to  be 
rated  to  Uie  said  several  rates,  on  the  ground  that  the 
resps.  are  only  authorised  to  levy  such  rates  upon 
such  kinds  of  property  as  are  assessable  to  poor-rates, 
and  that  such  workhouse  and  hospital  bemg  sitoate 
within  Toxteth-park,  and  not  being  united  with  other 
parishes  for  the  relief  of  the  poor,  is  not  a  kind  of  pro- 
perty assessable  to  the  poor-rate,  and  the  resps.  were  pre- 
cluded from  levying  the  several  rates  in  question  upon 
the  said  workhouse  and  hospital.  The  resps.  contended 
that  the  said  workhouse  and  hospital  were  and  are  a 
workhouse  and  hospital  for  the  whole  district  of 
Toxteth-park,  both  within  and  beyond  the  boundaries 
of  the  said  borough  of  Liverpool,  and  were  and  are  by 
the  laws  in  force  for  the  time  being  assessable  to  rates 
for  the  relief  of  the  poor;  and  the  resps.  further  con- 
tended, that  even  if  the  court  should  be  of  opinion  that 
the  said  workhouse  and  hospital  are  not  assessable  to 
rates  for  the  relief  of  the  poor,  the  workhonse  and 
hospital  are  assessable  to  the  said  rates,  or  one  of  them, 
as  the  rural  dbtrict  of  Toxteth-park  joins  only  a  por- 
tion of  Toxteth-park  aforesaid,  for  the  benefit  of  tiie 
whole  of  which  the  said  workhouse  and  hospital  were 
and  are  erected.  The  question  for  the  opinion  of  the 
court  was,  whether  such  woriEhouse  is  properly  asaess- 
able  to  the  said  several  rates  or  either  of  them. 

By  sect.  65  of  the  21  &  22  Vict,  c  93  (Looal 
Govemment  Act),  after  repealing  tiie  68th  aeolion  ef 
the  PubUc  Health  Act  1848(11  &  IS  Viet.  c.  e9>,itii 
enacted,  "  that  the  general  district  rates  shall  be  made 
and  levied  upon  the  occnpien  of  all  such  kinds  of  pro- 
perty as  by  the  laws  in  force  for  the  time  being  are  or 
may  be  assessable  to  any  rate  for  the  relief  of  the 
poor,"  &c. 

Welsby  (BayUs  with  him)  now  appeared  for  the 
req^  and  conteoded  that  the  i^oridwuoo  wa» 
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Geoboe  Cuketom  V,  The  Quebit. 


[Q.  B. 


able,  for  that  it  came  within  the  description  of  propertj 

rateable  under  the  statute  of  43  Eliz.,  and  that  a  work- 

boose  has  been  held  to  be  exempt  from  being  rated  only 

when  bnilt  in  the  parish  to  which  it  belongs,  upon  the 

ground  that  it  would  be  useless  to  rate  it,  when  the  sum 

assessed  must  afterwards  be  paid  out  of  the  rate ;  an 

exemption  which  does  not  exist  when  it  is  built  in 

another  parish,  or  built  in  one  parish  for  a  union  of 

parishes :  (i^.  t.  TU  WaUingfvrd  Umon^  10  Ad.  & 

£U.  259 ;  Reg,  t.  Jmtioe»  <{f  Bull,  4  EIL  &  BL  29 ; 

Gcvpnwrt  of  the  BrUud  Poor  ▼.  Waii,  5  Ad.  &  Ell.  1.) 

Owrtnd,  Q.G.  (^AgprndU  with  him)  for  the  apps., 

argued  that  the  workhouse  was  exempt  from  being 

rated,  the  55th  section  of  the  21  &  22  Vict  c.  98, 

making  it  rateable  to  this  rate  only  where  it  would  be 

rateable  to  the  poor-rate,  and  that  the  workhouse  would 

not  be  liable  to  be  assessed  to  the  poor-xate ;  he  argued 

also  that  the  workhouse  would  not  be  assessable  on 

account  of  being  devoted  to  public  purposes. 

CocKBUBN,  C  J. — ^Two  different  views  may  be 
taken  of  the  55th  section — the  one,  that  it  refers  to  the 
kind  of  property,  the  other  that  it  refers  to  the  occu- 
pation.    It  is  clear,  however,  that  whatever  was  rate- 
able under  the  poor-rate  is  rateable  under  this  Act. 
The  authorities  have  an  immediate  bearing  upon  the 
case,  and  show  that,  as  regards  the  poor-rate,  when  the 
workhouse  for  two  parishes  ib  locally  situated  in  one  of 
them,  it  is  liable  to  be  rated  in  ^e  one  where  it  is 
situated.     I  think  the  case  is  not  only  within  the  words 
of  the  65th  section,  bat  is  rateable  upon  the  soundest 
principles.  I  think  the  workhouse  was  therefore  rateable 
Cromftoh ,  J. — I  am  of  the  same  opinion.    I  think 
that  the  words  "  all  such  kinds  of  property,"  pohit  out 
what  is   the  description    of   property  that  may  be 
assessed.     Now  I  think  this  is  the  kind  of  property 
that  may  be  assessed  to  the  poor-rate,  and  is  therefore 
liable  to  be  lated  to  the  rate  in  question. 

Hill,  J.— -I  think  that  the  words  "  all  such  kinds 
of  property  as  by  the  laws  in  force  for  the  time  being 


An  indictment  alleged  that  A^  on,  ^,  at,  ^,  wae 
duly  convicted  b^fin'e  twojusUceSj/or  that  he  within 
six  months,  on,  ^c,  bg  night,  a/ier  the  expiration 
ofihefirtt  hour  after  suneet,  and  brfore  tlU  begin' 
ningof  thefirethourhtfore  ntnriee — that  it  to  tag, 
t^out  the  hour  of  Jive  o'clock  of  the  night,  ^c,  did 
bg  night  then  and  there  unlaw/uUg  enter  a  certain 
dote  qf  land,  situate,  fc,  with  a  gun,  for  the  jpur- 
pose  of  then  and  there  Udeing  and  deaSrogvng  game, 
contrary,  ^c,  and  that  he  was  theretq^on  then  and 
there  adjudged,  the  sante  being  a  frtt  offence,  to  be 
in^riscned,  ^.,  for  three  calendar  months,  ^c« 
That  the  said  A,  c^fUrwards,  on,  ^c,  at,  ^.,  was 
convicted  btfore  two  justices,  jfor  dtat  ks  within,  ^, 
on,  ^.,  tfi  &e  night  of  the  same  dag,  ^c,  by  night, 
unlawful^  did  enter  on  certain  inclosed  hmd,  ^., 
with  certain  instruments  for  the  purpose  qf  hHUng, 
taking  and  destroying  game  thereon ;  this  being  his 
second  offence,  said  A,  was  then  and  there  ae^udged 
to  beia^frisoned,  ^.  for  sia  calendar  months,  ^. 
TTuU  the  said  A,  <^lerwards,  and  after  he  had  been 
twice  convicted  as  aforesaid,  w'Mn,  <f c,  on,  4c»,  by 
night,  to  wit,  about  the  hour  of  two  o'clock  in  the 
night,  did  unlawfully  enter  certain  i$tclosed  land, 
4'c^  for  the  purpose  by  night  of  therein  taking  and 
destroying  game,  4^ : 
Held,  that  the  frti  and  second  conmclions  were  tufflr 
ciently shown  to  justify  a  conviction  andprobmged 
sentence  of  impritonm/ent  at  for  a  third  offence, 
under  9  C7do.4,  c.  69,  t,  1,  and  that  the  other  aver' 
menit  in  the  indictment  uwe  tujfieient  to  sustain  the 
conviction. 

George  Corefam  was  indicted  at  the  Stafford  January 
quarter  sessions  1861,  under  9  Geo.  4,  o.  69,  s.  1, 
for  a  misdemeanor  in  going  armed  by  night  for  the 
purpose  of  taking  game,  after  two  previous  convictions 
for  the  same  offence,  when  he  was  convicted  and  sen* 
teiioed  to  nine  calendar  months'  hard  labour. 

The  indictment  stated  that  (Jeoige  Cureton,  on  the 


are  or  may  be  aBseasable  to  any  rate  for  the  relief  of   26th  Dec.  1854,  at  Wolveriiampton,  in  the  oounty  of 
the  poor,**  apply  to  the  kind  of  property,  and  not  to  the 
nature  of  the  occi^ation. 
Blackburn,  J.  concurred. 

Judgment  for  the  resps. ;  rate  qffirmed. 

Monday,  May  6. 

George  Cureton  v.  The  Queen. 

tndietment-~Game'laws--£h^fficiency  of  allegation  of 

previous  convictions — 9  Geo.  4,  c.  69,  s.  l.(a) 


(a)  The  sut  9  Geo.  4,  c.  69,  &  I,  enacts  that  ••  If  any  per- 
son shall,  after  the  paaslng  of  thU  Act,  by  nlRht  nnlawfoUy 
Uke  or  deatroy  any  gamo  or  rabblta  in  any  land,  whether 
open  or  Inclosed,  or  ^11  by  night  unlawfully  enter  or  be  in 
any  land,  whether  open  or  inclosed,  with  any  gnn,  net, 
engine,  or  other  insti  nment,  for  the  purpose  of  uklng  or 
destroying  game,  such  offender  shall  npon  conviction  thereof 
before  two  Jnatlcsa  of  the  peace  be  committed  for  the  first 
offence  to  the  common  gaol  or  honae  of  correction  for  any 
period  not  exceeding  three  calendar  months,  there  to  be 
kept  to  bard  laboor,  and  at  the  expiration  of  sneh  period 
shall  And  sareties  by  ree^gniaaoce,  himself  in  lOL  and  two 
snreties  in  6/.  Mch,  or  one  aurety  in  lOiL,  for  bis  not  so 
offending  again  for  the  space  of  one  year  next  following,  and 
In  case  of  not  finding  sncn  sureties  shall  be  father  imprisoned 
and  kept  to  bard  labour  for  the  space  of  six  calendar 
months,  unless  such  sureties  are  sooner  found ;  and  in  case 
each  person  shall  so  offend  a  second  time,  and  shall  be 
thereof  convicted  before  two  Justices  of  the  petfce,  he  shall 
be  committed  to  tlie  common  gaol  or  boose  of  correction  for 
any  period  not  exceeding  six  calendar  raontha,  there  to  be 
kept  to  hard  labour,  and  at  the  expiration  of  such  period 
Shall  find  sureties  by  recognisance,  himself  In  202.  and 
two  soretiM  in  lOL  eaeh,  or  one  sorety  in  90L,  for  bis  not 
■D  offsodlng  again  for  the  space  of  two  yean  next  following, 
and  in  case  of  not  finding  such  snreties  shall  be  further  im- 
prisoned and  kept  to  hard  labour  for  the  spkce  of  one  year, 
unless  such  snreties  are  sooner  fOnnd ;  and  In  ease  such  per- 
son shall  so  offend  a  third  Ume,  be  shall  be  guilty  of  a  mis- 
demeanor,  and  being  convicted  thereof  shall  be  liable  at  the 
discretion  of  the  court  to  be  transported  beyond  seaa  for 


Stafford,  was    duly  convicted   before    three   of   her 
Majesty's  justices  of  the  peaoe  for  the  said  county  of 
Stafford,  for  that  he  the  said  Geoige  Cureton,  within 
tho  space  of  ax.  calendar  months  then  last  past,  to 
wit,  in  the  night  of  the  18th  Dec,  in  the  year  afore* 
said,  by  night,  afler  the  expiration  of  the  first  boor 
after  sunset,  and  before  the  beg^ning  of  the  first  hour 
before  sunrise,  that  is  to  say,  about  the  hour  of  five 
o*clock  of  the  night  of  the  day  and  year  last  aforesud, 
did  by  night  then  and  there  unlawfully  enter  a  certain 
close  of  land  situate  in  the  parish  of  Tettenhall,  in  the 
said  county  of  Stafford,  in  the  occupation  of  Lord 
Wrottesley^  with  a  gun,  for  the  purpose  of  then  and 
there  taking  and  destroying  game,  contrary  to  an  Act 
passed  in  the  ninth  year  of  the  rdgn  of  his  Migesty 
King  George  the  Fourth,  entitled  "An  Act  for  the 
more  effectual  prevention  of  persons  going  armed  by 
night,   for  the  destruction  of  game.**    And  the  said 
George  Cureton  was  thereupon  tihen  and  there  adjudged 
for  lus  said  offence — the  same  being  his  first  offence-* 
to  be  imprisoned  in  the  House  of  Correction  at  Stafford, 
in  and  for  the  said  county  of  Stafford,  and  there  kept 
to  hard  labour  for  the  period  of  three  calendar  months, 
and  at  the  expiration  of  such  period  to  find  sureties  by 
recognisance,  himself  in  the  sum  of  10^,  and  two 
sureties  in  the  sum  of  bL  each,  or  one  suraty  in  the 
sum  of  \0L,  conditioned  that   he  the  said  George 
Cureton  should  not  so  offend  again  for  the  space  of  one 
year  then  next  following,  and  in  case  he  should  not 
find  such  surety  or  sureties  as  aforesaid,   that  he 
should  he  further  inqnrisoned  and  kept  to  hard  labour 
for  the  space  of  six   calendar  months,  unless  such 
sureties  should  be  soooor  found. 

That  the  said  Geoige  Oiuetmi  <flenraiOs,  on  the 


SWOT  years,  or  to  be  imprisoned  and  kept  to  hard^te^^^  Nov.   1858,  at  the  parish  ef  Shiflhal,  In  IIm 


the  common  gaol  or  houae  of  oomctlon  for  say  teim  not 
two  jesn," 


I  county  of  Salop,  WM  duly  convicted  btfon  two  of,  hit 
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Dawks  tr.  Hawkins. 
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Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  8alop,  for  that  be  the  said  George  Cureton, 
within  six  calendar  months  next  before  the  making  of 
the  information  on  which  the  said  conviction  on  the 
27th  Not.  1858  was  founded,  to  wit,  on  the  24th  Not. 
in  the  year  aforesaid,  in  the  night  of  the  same  day,  at 
the  parish  of  Shiffnal,  in  the  said  county  of  Salop,  by 
night  unlawfully  did  enter  and  be  in  and  upon  certain 
inclosed  land  in  the  said  parish  of  Shiffnal,  in  the 
occupation  of  William  Henry  Slaney,  Esq.,  with 
certain  instruments  for  the  purpose  of  killing,  taking 
and  destroying  game  thereon,  this  being  his  second 
offence  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  the  said  Geox^  Oureton 
was  thereupon  then  and  there  adjudged  for  his  said 
offence  to  be  imprisoned  in  the  house  of  correction  at 
Shrewsbury,  in  the  said  county  of  Salop,  and  there 
kept  to  hard  labour  for  the  period  of  six  calendar 
months ;  and  at  the  expimtion  of  such  period  to  find 
sureties  by  recognisance,  himself  in  the  sum  of  20/. 
and  two  sureties  in  the  sum  of  10/.  each,  or  one  surety 
in  the  sum  of  20/L,  conditioned  that  he  the  said  George 
Cureton  should  not  so  offend  again  for  the  space  of  two 
years  then  next  following ;  and  it  was  further  adjudged 
that  the  said  George  Oureton,  in  case  he  should  not 
find  sncli  sureties  as  aforesaid,  should  be  further  im- 
prisoned and  kept  to  hard  labour  for  the  space  of  one 
year,  unless  such  sureties  should  be  sooner  found. 

That  the  said  George  Oureton  afterwards,  and  after 
he  had  been  so  twice  convicted  as  aforesaid,  and  within 
twelve  calendar  months  now  last  past,  to  wit,  on  the 
25th  Nov.  1860,  by  night,  to  wit,  about  the  hour  of 
two  o'clock  in  the  night  of  the  same  day,  did  un- 
lawfully enter  and  be  in  and  upon  certain  inclosed 
land  in  the  parish  of  Oodsall,  in  the  county  of  Stafford, 
in  the  occupation  of  William  Fleming  Fryer,  for  the 
purpose,  by  night  as  aforesaid,  of  therein  taking  and 
desiroying  game,  and  was  then  and  there,  by  night, 
unlawfully  in  the  said  land  with  a  certain  gun  and 
other  instruments  for  the  purpose,  by  night  as  afore- 
said, of  therein  taking  and  destroying  game,  against 
the  form  of  the  statute,  &c 

To  this  indictment  the  said  George  Cureton  asagned 
errors.  First,that  the  second  conviction  in  the  said  indict- 
ment mentioned  is  bad  and  insufficient  in  law,  and  shows 
no  jurisdiction  in  the  justices  to  convict  and  adjudicate 
upon  the  said  George  Cureton,  as  therein  mentioned ; 
secondly,  that  the  first  conviction  in  the  said  indict- 
ment mentioned  is  bad  and  insufficient  in  law,  for  that 
it  does  not  show  with  sufficient  legal  certainty  that  any 
offence  had  been  committed,  and  tibat  it  does  not  appear 
by  the  eud  record  and  indictment  that  the  said  George 
Cureton  had  been  twice  duly  convicted  before  two  jus- 
tices of  the  peace  of  so  offending ;  thirdly,  that  the 
matters  in  the  said  indictment  are  not  sufficient  in 
law  to  warrant  the  judgment  against  the  said  George 
Cureton,  now  ffiven,  or  to  convict  him  of  the  misdemea- 
nor aforesaid,  ccc. 

Henry  MaiUuewt  for  the  prisoner.— The  second  count 
in  the  indictment  is  bad.  Tliere  must  be  shown  two 
good  and  valid  convictions  for  a  first  and  second 
offence,  and  this  record  does  not  show  any  valid  convic- 
tion for  a  second  offence.  On  the  second  conviction  no 
jurisdiction  is  shown  to  impose  an  imprisonment  of  six 
months,  inasmuch  as  no  valid  first  conviction  is  shown. 
[Cbompton,  J. — To  have  found  him  guilty  a  second 
time,  they  must  have  had  evidence  of  a  first  convic- 
tion.] If  the  conviction  were  before  the  court  on  cer^ 
tiorcwi  the  court  would  quash  it  as  bad  in  form ;  it 
would  have  satisfied  the  terms  of  that  conviction  that 
the  former  offence  was  an  assault.  [Hill,  J. — The 
conviction  is  set  out  according  to  its  legal  effect.  Why 
should  we  assume  it  to  be  bad  ?]  Because  the  court 
will  not  assume  anything  against  the  prisoner. 
[CocKBUBN,  C  J. — If  the  second  conviction  were  bad, 
(tt(  then  WM  a  good  -offiHiM  ehown  jund  juxisdictkmi 


and  it  has  not  been  brought  up  to  be  quashed,  would 
not  that  make  it  good  ?  Cromptox,  J. — And  might 
it  not  be  amended  under  the  12  &  13  Vict  c  45,  s.  7  ?] 
The  indictment  must  show  a  second  valid  con- 
viction. [CocKBURN,  C.J. — ^There  are  two  con- 
victions, neither  appealed  against.  Are  wo  to  say 
that  they  have  been  unduly  made?  The  prisoner 
not  having  chosen  to  appeal,  is  it  incumbent 
upon  us  to  say  that  either  is  invalid  ?]  In  trespass 
against  magistrates  the  court  used  to  hold  that  a  con- 
viction, if  bad,  though  unreversed  would  not  protect  the 
magistrate.  The  second  conviction  is  bad  for  other 
reasons.  It  does  not  appear  that  it  was  for  an  offence 
imder  the  Act ;  it  says  merely  that  he  was  on  land  with 
certain  instruments.  [Blackburn,  J. —  Surely,  if 
the  instrument  had  been  named  it  would  have  been 
good.  Any  possible  instrument  for  destroying  game 
would  do.  Crompton,  J. — And  if  you  lay  one  in- 
strument yon  might  prove  another.]  It  is  matter  of 
law  what  instrument  is  within  the  statute.  [Black- 
burn, J. — I  should  say  it  was  matter  of  fact.  Cock- 
burn,  C.J. — Are  we  to  scan  with  the  greatest  tech- 
nical nicety  each  word  of  this  conviction  ?]  Yes.  In 
criminal  cases  the  rule  is  as  strict  as  it  used  to  be  on 
special  demurrer.  The  first  conviction  isbad  on  the  autho- 
rity of  Davies  v.  The  King,  10  B.  &  C.  89.  '*  Then  and 
there"  is  not  an  averment  of  being  then  by  night,  or  in  the 
close,  and  '*  night**  is  not  described  in  the  wonds  of  the 
statute :  (Paley  on  Convictions,  216 ;  Reg.  v.  Regnoieb, 
13  L.  J.  65,  M.  C. ;  Bex  v.  AlUn^  5  Russ.  &  Ry.  513 ; 
Fletcher  v.   CaUhorpe^  6  Q.B.   880,  were    refeired 

Alesccutder  Sttweleg  fftU,  contra,  was  not  called  on. 

CocKBUBN,  O.J.— I  think  our  judgment  should  be 
for  the  deft,  in  error.  The  principal  objection  made  is 
to  the  second  conviction,  and  it  is  said  tiut  it  does  not 
appear  on  the  face  of  the  indictment  that  on  the  fint 
occasion  the  prisoner  was  convicted,  the  answer  to 
which  seems  to  me  to  be,  that  although  the  convictiotf 
is  not  set  out  in  A«c  verhtt,  all  is  shown  that  is  neces- 
sary. The  indictment  sufficiently  states  a  jurisdic- 
tion in  the  magistrates  to  punish  for  a  second  offence, 
and  the  requirements  of  the  Act  of  Parliament  suf- 
ficiently appear  to  have  been  saUsfied.  The  other 
points  have  been  disposed  of  in  the  course  of  the  argu- 
ments. The  statement  that  tbe  prisoner  did  by  night 
then  and  there  enter  is,  I  think,  amply  sufficient. 
There  will,  therefore,  be  judgment  for  the  deft,  in  error. 

Cromtton,  Hill  and  Blackburn,  JJ.  concurred. 
JudgmeiU/or  the  (^/t  in  error. 


C0I7BT  OF  COIOION  BENCH. 

Reported  by  Daxisl  Thomas  £vam8  and  W.  Matd,  Esqra., 

BarrlBters-at-Law. 


June  I  and  2,  and  Julg  6. 
Dawes  r.  Hawkins. 

TrespoMi — Bighwag — Deviation  from  linA  of  iwqf— 
Ueer — Evidence  of  dedication -^Subetitmted  wag. 

On  an  iesue  raised  in  an  action  oftrespatt,  qtiare  o/Som- 
tumf regit,  whether  (here  toas  a  highway  over  ths 
pU.^8  land,  there  wot  evidence  thai  there  had  been  a 
highway  over  adjoining  landj  which  was  then^  A>- 
gether  with  the  locus  in  quOf  an  open  common,  Fur^ 
thermorej  there  was  evidence  that  for  many  years  the 
highway  was  obstructed  by  an  tndosure  ititgaUy  ma/de 
on  such  comaum^  and  that  during  twenty  years  of 
tluit  period  the  pubUc  had  deviated  necessarily  from 
tJie  old  line  ofway,  by  going  outside  the  said  indoeure^ 
and  over  the  locus  in  quo.  The  track  thus  madewaa 
afterwards  stopped  up  by  the  occupier  of  the  land 
building  a  wall  across  it ;  and  subsequent^  the  old 
road  was  reopenedj  wAt'cA  during  twenty-fee  yeare 
had  never  been  used: 

Held,  per  JErlCy  CJ.  and  Bytes,  J.  (ditseniienie,  Wil* 
lioBMf  /.},  that  then  wuno  mdmot^fa  cMtortwn 
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qf  the  road  ever  the  hcuM  in  quo  to  the  pvhUc^  it 

iamng  been  proved  thai  (Hb  deviating  track  wu 

nwer  nted  by  the  pubHc,  exetpt  when  (hey  wert  duU 

out  from  the  true  ancient  higknoaiff. 

This  was  aa  action  of  trespass  for  brsaking  and 
Uttering  certain  laud  of  the  pit.  situate  in  the  parish 
of  Whitewelly  in  the  Isle  of  Wight,  and  near  to  a  certain 
house,  land  and  premises  of  the  deft,  called  *'  The 
Hermitage,'*  and  for  polling  down  and  destroying  a 
wall  of  the  plL ;  and  also  for  cutting  down,  damaging 
and  destroying  tiie  trees  of  the  pit.  then  growing  and 
being  in  and  upon  the  said  land. 

For  a  third  plea  the  deft  pleaded  that  before  and  at 
the  time  when,  &c  there  was  and  of  right  ought  to 
bare  been  a  certain  common  and  public  highway  into, 
over  and  along  the  said  land  of  the  pit,  in  whidi,  &c. 
for  all  the  liege  subjects  of  our  lady  the  Queen,  to  go, 
return,  pass  and  repass  on  foot  and  with  horses  and 
other  cattle  at  all  times  of  the  day  at  their  free  will 
and  pleasure,  wherefore  the  deft.,  being  a  liege  subject 
of  our  lady  the  Queen,  and  having  occasion  to  use  the 
said  way,  did  at  the  said  time  when,  &c  enter  into  and 
upon  the  said  land  of  the  pit  and  along  the  saJtl  high- 
way, then  using  the  same  as  he  lawfully  might  for  the 
cause  aforesaid,  and  because  the  said  wall  in  the 
declaration  mentioned  had  been  wrongfully  erected,  and 
was  then  standing  in  and  across  the  said  highway,  and 
obstrucUng  the  same,  and  because  the  said  trees  were 
planted  in  and  upon,  and  were  then  and  there  pr^nt^ 
ing  the  convenient  use  of  the  said  highway,  the  deft., 
in  order  to  remove  the  said  obstructions,  and  to  be 
enabled  to  pass  and  repass  along  the  said  highways, 
did  necessarily  pull  down  the  said  wall  and  also  remove 
the  said  trees  fitim  the  sud  highway,  doing  no  unneces- 
saiy  damage,  &c    Issue  thereon. 

At  the  trial  before  Martin,  B.,  at  Winchester,  at  the 
last  spring  assises,  it  appea^d  that  there  had  always 
been^lrom  the  time  of  legal  memory  a  highway  run- 
ning from  the  village  of  Whitewell  to  the  village  of 
Chal^  in  the  Isle  of  Wight,  and  that  the  highway 
passed  over  what  was  formerly  a  common  or  down 
land  belonging  to  a  Sir  Richard  Worslej,  and  after- 
wards to  the  Baroness  de  Villars.  About  1809  or 
1813  a  Mr.  Michael  Hoy,  who  was  the  owner  of  ad- 
joining property  called  the  Hermitage,  inclosed  a  part 
of  the  common,  including  a  portion  of  such  highway ; 
and  afterwards  down  to  the  year  1832  the  public 
passing  along  the  highway  deviated  in  consequence  of 
such  indosure  to  the  south  side  of  it,  and  went  over 
that  part  of  the  common  which  subsequently  became 
the  pit's  garden,  and  for  the  alleged  trespass  on  which 
the  present  action  was  brought  No  objection  appears 
to  have  been  ever  made  to  this  encroachment  by  Mr. 
Michael  Hoy.  In  1832  the  Hermitage  became  the 
property  of  Mr.  Barlow  Hoy,  who  made  some  planta- 
tions to  the  east  of  Michael  Hoy's  indosure,  which 
atill  further  stopped  the  highway ;  and  he  formed  a 
new  road  going  towards  the  south-west  and  away  from 
any  part  of  the  land  which  was  the  subject  of  this 
action.  This  new  road  was  adopted  as  a  substitution 
for  the  old  road,  and  from  that  time,  vix.  1832  to  1857, 
the  old  road  was  altogether  abandoned.  The  pit  pur- 
chased in  1844  from  the  Baroness  de  Villars  the  land 
on  which  he  erected  the  garden  wall  mentioned  in  the 
dedacation,  and  which  land  had  been  the  downland  on 
the  south  side  of  and  adjoining  to  Michael  Hoy's*  in- 
dosure. At  the  same  time  the  trustees  of  Mr.  Bar- 
low Hoy  purchased  from  the  Baroness  de  Villars  the 
land  which  had  been  so  previously  indosed  by  Mr. 
Michad  Hoy.  In  1857  the  deft  bought  the  Her- 
mitage from  the  lepresentative  of  the  late  Mr.  Barlow 
Hoy,  and  at  the  same  time  the  old  road  through  this 
property,  induding  the  indosure  made  by  Mr.  Michad 
Hoy,  was  opened  by  the  public,  and  the  defendant  re- 
cdved  an  allowance  out  of  the  purchase-money  for 
the  Hermitage,  as  a  compensation  in  respect  of  such 


right  of  way.  It  was  disputed,  however,  by  the  deft, 
at  the  trial  that  the  right  of  way  for  which  the  com- 
pensation was  paid  him,  was  the  one  which  went 
through  such  indosure,  and  it  was  also  contended  on 
his  behalf  that  whether  the  old  road  ever  existed  or 
not  was  inmiaterial,  as  the  public  had  used  the  way 
over  the  pit's  land  and  across  that  part  where  the 
garden  wall  in  question  had  been  built  for  twenty  years, 
so  that  even  if  the  old  road  hail  existed,  the  public  had 
gained  a  new  road  across  this  place  of  the  pit 

The  learned  judge  expressed  as  his  opinion  that  if 
for  convenience  a  public  road  was  diverted  and  taken  a 
little  to  the  side  of  the  old  road,  the  public  would  have 
a  right  to  use  the  new  substituted  road  so  long  as  the 
old  one  renudned  closed  up,  but  that  if  the  public  in- 
sisted on  the  old  road  being  opened,  it  would  then 
become  the  true  road,  and  the  obligation  of  the  parish 
to  repair  would  attach  to  the  old  road,  and  not  to  the 
new  one  *,  and  his  Lordship  left  it  to  the  jury  to  say 
whether  they  believed  from  the  evidence  before  them 
the  old  road  ran  through  the  indosure  and  plantation 
made  by  the  Hoys,  telUng  the  jury  that  if  such  was 
the  case  the  consequence  would  be  that  there  was  no 
road  where  the  pit's  garden  wall  had  been  built,  and 
the  deft,  would  be  guilty  of  a  trespass  in  pulling  it 
down. 

The  jury  found  a  verdict  for  the  pit 

A  rule  nisi  having  been  obtained  calling  on  the  pit. 
to  show  cause  why  the  verdict  found  foi  him  ou  the 
trial  of  the  cause  at  the  last  assizes  holden  in  and  for 
the  county  of  Hants  should  not  be  set  aside  and  a  new 
trial  be  had  between  the  said  parties  on  the  ground 
that  the  judge  presiding  at  the  trial  mistUrected 
the  jury  in  teUing  them  that  as  a  matter  of  law  two 
parallel  public  roads  running  to  the  same  point  could 
not  exist  together,  as  a  parish  could  not  be  compelled 
or  called  upon  to  repair  both  such  roads ;  and  that  the 
judge  did  not  leave  the  facts  proved  and  necessary  to 
enable  the  jury  as  a  matter  of  fact  to  find  whether  tho 
locua  m  quo  was  a  highway  or  not, 

M.  Smith  and  Kanlake  showed  cause. 

F,  Edwards,  Carter  and  Kingdon  supported  tho 
rule.  Cur.  ado,  wiL 

Jubf  6. — Ebue,  G.  J.  (read  by  Byles,  J.).  —On  this 
rule  the  question  was  whether  there  had  been  a  misdirec- 
tion at  the  trial.  The  issue  wss,  whether  a  highway  over 
the  pit's  land  had  existed.  Some  highway  was  admitted, 
but  the.  dispute  was  whether  the  line  of  that  way  was 
on  the  plt*s  or  the  deft's  side  of  the  roadway  separating 
the  lands  of  these  parties.  At  the  dose  of  the  evidence 
the  deft's  counsel  contended  that,  even  if  the  line  of 
highway  was  found  to  be  on  the  pit's  land,  still  there 
was  evidence  from  which  the  jury  might  find  that  there 
was  also  an  additional  parallel  pathway  running  on  the 
deft's  land.  The  learned  judge  in  substance  directed 
the  jnry  that  there  was  no  such  evidence,  and  this  was 
the  misdirection  complained  of.  The  question  is, 
whether  there  was  any  such  evidence.  It  was  shown 
that  a  highway  for  horses  passed  over  land  which  was 
the  property  of  Lady  Villars  and  those  under  whom 
she  claimed,  and  the  land  was  divided  into  two  parcels, 
and  at  the  southern  part  of  the  property,  where  the 
common  was  open,  the  line  of  way  was  very  near 
the  boundary  between  the  two  parcels;  and  it  was 
found  by  the  jury  to  have  been  on  the  deft's  side  of  that 
boundary  down  to  1809,  and  all  the  common  was  open, 
and  the  line  of  roadway  must  be  taken  to  have  been  as 
found  by  the  jury.  There  was  no  obstacle  to  prevent 
persons  passing  in  any  way  they  pleased  over  tho 
waste.  Between  1809  and  1813,  Mr.  Hoy,  without 
excuse  as  against  the  public,  and  without  lawful  right 
as  against  the  owner  of  the  soil,  and  without  notice,  as 
appears  by  the  evidence  in  the  case,  inclosed  a  part  of 
the  common  with  a  ditch,  and  included  in  iliis  indosure 
thelineofwayformore than  100  yards;  and  after  this 
indosure,  down  to   1832,  persons  tisiog'tbe  way,  on 
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arriving  at  the  indosure,  deviated  and  were  directed  bj 
a  line  of  way  a  few  yards  to  the  aonth,  and  so  passed 
along  the  southern  side  of  the  indosore,  and  returned 
by  a  line  of  way  running  a  few  yards  towards  the 
north,  at  the  other  end,  so  that  the  deviation  began  at 
the  obstmction,  and  therefore  travellers  who  were  thus 
directed  passed  over  what  was  the  line  of  inclosnre, 
which  became  afterwards  Uie  line  of  deviation  between 
the  plt/s  and  deft.'8  land,  and  these  travellers  passed 
on  the  plU's  land.  There  was  evidence  that  the  line  of 
deviation  continued  only  till  1832,  when  the  open 
common  was  planted,  and  a  way  laid  out  further  to  the 
south,  and  altogether  away  from  the  place  in  question. 
In  1857  the  obstruction  was  removed,  and  the  original 
line  of  way  over  the  deft's  land  was  reopened ;  and  it 
remains  to  be  seen  whether,  under  these  circumstances, 
there  is  any  evidence  that  the  line  over  the  plt.*s  land 
had  also  become  a  highway,  and  was  dedicated  by  the 
owner  of  the  soil  and  used  by  the  public  for  a  highway. 
Express  evidence  of  the  dedication  by  the  owner  of  the 
soil  there  was  none ;  and  there  seems  to  be  no  anklog}' 
to  the  case  where  the  owner  of  the  soil  of  a  highway 
shuts  it  up  and  puts  down  a  substituted  highway  in 
lieu  thereof,  which  may  be  express  evidence  of  intention 
to  give  the  public  some  right,  absolute  or  otherwise,  over 
the  substituted  way.  Then,  was  there  any  evidence  of 
user  from  which  the  jury  might  reasonably  infer  dedi- 
cation ?  The  parties  who  passed  that  way  intended  to 
use  the  original  highway,  and  probably  deviated  with- 
out  knowing  it ;  if  they  so  deviated  by  reason  of  the 
obstruction,  and  the  user  of  the  line  of  deviation  was  a 
user  of  the  highway,  is  that  sufficient  to  make  the  user 
of  the  highway,  as  of  right,  a  user  of  the  deviation 
on  the  adjoining  land  by  reason  of  the  highway  being  so 
diverted?  I  know  of  no  decision  and  no  principle 
making  a  distinction  between  land  impassable  by  non- 
feasance or  the  neglect  to  repair,  and  land  impassable 
by  misfeasance  by  putting  an  obstruction  upon  it.  But 
even  if  the  deviation  be  a  trespass,  and  would  not  be 
justifiable,  still,  in  either  case,  would  the  user  of  right 
of  the  line  of  deviation  be  evidence  of  the  exercise  of  a 
user  of  the  line  of  highway  ?  If  the  user  of  the  line  of 
deviation  is  not  a  user  of  the  highway,  then  the 
user  of  the  line  of  deviation  for  twenty  years  would 
not  alter  the  nature  of  the  act.  If  the  first  tra- 
veller passing  did  not  use  the  highway,  neither 
did  the  second.  According  to  this  view,  the  judge 
was  right  in  directing  the  jnry  that  there  was  no 
reasonable  evidence  in  support  of  the  deft.*s  contention, 
and  I  have  taken  this  to  be  the  effect  of  the  summing- 
up.  In  the  argument,  much  stress  was  laid  on  the  ob- 
servations made  by  tlie  learned  judge  relating  to  the 
right  of  the  public  where  a  highway  had  been  stopped 
up  by  the  owner  of  the  soil,  and  a  new  way  in  substi- 
tution set  out  by  him,  and  afterwards  the  original  high- 
way reopened.  I  do  not  discuss  these  observations  nor 
the  arguments  relating  to  them,  for  I  consider  the  case 
to  have  been  rightly  disposed  of  by  telling  the  jnry  that 
there  was  no  reasonable  evidence  before  them  on  these 
facts  of  the  way  in  question. 

Williams,  J. — I  regret  that  I  cannot  quite  concur 
with  my  Lord  in  the  judgment  which  he  has  given  in 
this  case.  I  think  there  was  some  evidence  of  the 
dedication  of  a  way  over  the  pit's  land  used  by  the 
public  during  the  time  the  old  highway  was  obstructed. 
That  user  lasted  for  nearly  twenty  years,  at  least ;  and 
some  of  the  witnesses  described  the  deviation  as  having 
been  for  that  line  of  road.  It  is  incontrovertible  that^ 
if  this  uninterrupted  enjoyment  by  the  public  had  stood 
alone,  it  would  have  afforded  some  ovidenoe  from  which 
the  jury  might  have  inferred  an  intention,  on  the  part 
of  the  owner  of  tiie  soil — ^whoever  he  might  be — to 
dedicate  the  way  to  the  public  But  in  the  present 
case,  it  is  said  that  no  such  intention  can  bo  inferred, 
because  the  user  may  be  accounted  for  by  the  circum- 
Btanoe  that  the  adjoining  way,  by  which  the  public  had 


a  right  to  travel,  had  been  wrongfully  indoeed  and 
obstructed,  that  the  deviation  was  not  a  trespaas,  bat 
had  been  done  in  the  exercise  of  a  public  right  of  goiog 
on  the  adjacent  ground  when  the  common  highway  has 
become  impassable.    It  is  remarkable  that,  in  the  text- 
books, that  right  is  confined  to  cases  where  a  highway 
is  foundrous  and  out  of  repair  (2  Saund.  160  B,  note, 
12,  and  Rsx  v.  Stoughtouj  I  Russell  on  Crimes,  34  ;  2 
Smith's L.Cas.  11 9, 4th edit., note  to  Dovattony,  Pa^meyi 
and  on  principle  it  may  be  doubtful  whether  the  bar- 
den  to  which  the  adjacent  sdl  is  subjected  when  the 
parish  has  been  guilty  of  a  nonfeasance  in  respect  of  tfaa 
nonrepair  of  a  highway  ought  to  be  likewise  infiioled, 
because  some  wrong-doer  has  put  an  obstruction  on  the 
highway,  which  may  be  abated  as  a  nuisance  by  any 
one  who  has  occamon  to  use  the  road,  unless   Um 
obstmction  be  of  such  a  nature  that  it  practically  cannot 
be.abated,  and  so  the  road  is  in  effect  impassable. 
However,  in  the  case  of  Abtor  v.  fVendk,  3  Show.  SS ; 
it  seems  to  have  been  hdd  a  good  plea  in  an  action  of 
trespass  where  the  pit  himself  stopped  a  highway,  so 
as  th<tt  the  deft,   could  not  pass,   that  therefore  be 
went  over  the  pit's  dose,  doing  as  little  damage  as  bo 
oould.     But  even  supposing  the  right  exists  of  only 
going  on  the  adjacent  soil  along  the  highway  obstracted, 
stall,  if  the  owner  of  the  soil  for  a  great  many  years  sab- 
mitted  to  such  a  burden,  instead  of  causing  the  obstmc- 
tion to  be  removed,  this  would  afford  some  evidence  of 
intcftbn  to  dedicate  the  substituted  road  to  the  public. 
It  does  not  appear  to  have  been  distinctly  shown  who 
was  the  owner  of  the  soil  during  the  public  use  of  it, 
whether  it  was  the  same  person  who  obstmoted  the  old 
highway  or  somebody  adjacent    The  law  is  dear,  if 
there  had  been  of  right  such  a  public,  uninterrupted 
user  of  the  road  for  audi  a  length  of  time  so  as  to  satisfy 
the  jury  that  the  owner  of  the  soil,  whoever  he  might 
be,  intended  to  dedicate  it  to  the  public,  this  is  aof- 
ficient  to  show  the  existence  of  the  highway,  though  it 
cannot  be  ascertained  why,  during  the  same  period,  it 
has  been  so  used  by  the  public.    If  the  soil  over  which 
the  road  passed  in  the  present  case  had  been  made  a 
road  open,  and  the  same  penon  who  made  theindoeore 
had  obstructed  thereby  the  old  highway,  I  think  it 
plain  that  he  intended  dedication,  because  I  appiehend 
he  must  surely  be  deemed  to  have  been  aware  that  the 
indosure  should  always  be  over  it,  that  the  public 
should  be  deprived  of  the  old  road,  and  in  lieu  thereof 
have  the  substituted  one.    If  the  soil  belonged  to  the 
owner  of  the  land.  Lady  Villars,  her  aoquiesoenoe  in 
the  existence  of  the  indosure  which  necessarily  stopped 
the  old  highway,  coupled  with  the  uninterrupted  con- 
tinuance of  the  public  user  of  the  aubetitnted  road, 
afforded  evidence  which  ought  to  have  been  laid  before 
the  jury  of  an  intention  on  her  part  to  dedicate.    The 
effect  of  this  evidence  was  certainly  much  weakened 
by  the  drcumstance  that,  after  the  substituted  road 
had  been  used  by  the  public  for  nearly  twenty  years 
up  to  1832,  the  use  of  it  was  destroyed    by  rea- 
son  of   the  new    way  having  been  laid  oat  in  a 
different  direction.    But  if,  having  regard  to  all  the 
circumstances  of  the  case,  the  jury  had  thought  fit  to 
negative  any  intention  to  dedicate,  I  should  have  ap- 
proved of  their  verdict ;  and  though  I  do  not  at  all 
regret  that  my  learned  brethren  should  have  come  to 
the  conclusion  that  there  ought  to  be  no  new  trial  in 
this  case,  at  the  same  time  1  think  it  is  of  such  im- 
p(»rtance  to  adhere  to  what  I  conceive  to  be  the  law  as 
to  the  evidence  of  dedication  of  a  highway,  that  I 
think  it  my  duty  te  express  my  opinion  for  the  reasons 
above  stated,  that  there  was  some  eridence  of  it  in  the 
present  case.    As  it  appears  to  the  majority  of  the 
conrt,  however,  that  the  effect  of  the  summing  up  was 
to  direct  the  jury  that  there  was  no  reasonable  evidence 
of  that  given  at  the  trial,  and  aa  it  likewise  appears  to 
them  that  this  direction  was  right,  the  rule  must  bo 
discharged.    I  abstain,  as  my  Lord  has  done,  from  ^^ 
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pressing  nxj  opinion  on  the  other  points  raised  on  the 
role. 

BTiiBS,  J. — ^I  think  the  direction  of  the    learned 
jndge  was  sahstanlially  correct.    It  amounts  to  this : 
that  at  the  time  in  qnestioii,  that  is  to  saj,  after  the 
old  road  had  heen  reopened,  the  alleged  new  road  did 
not  exist ;  indeed,  I  conceive  there  is  no  evidence  to  be 
submitted  to  the  jury  that  the  alleged  new  road  ever 
had  existed.    It  is  dear  that  there  can  be  no  dedica- 
tion of  a  way  to  the  public  for  a  limited  time,  certain  or 
uncertain ;  if  dedicated  at  all,  it  must  be  dedicated  in  per- 
petuity— and  it  is  also  an  established  maxim,  once  a  high- 
way, idways  a  highway  for  the  public.  Therefore,  unless 
that  limits  it,  there  is  no  distinot  presumption  of  pre- 
scription.    The  only  methods  of  legally  stopping  a 
highway  are  by  mandasmu  or  ad  quod  damnum,  and 
proceeding  before  the  magistrates  under  the  statute. 
The  true  question  therefore  seems  to  be  this,  Was  there 
any  evidence  of  the  alleged  dedication  of  the  way  to 
the  public  by  the  owner  of  the  soU  ?   I  collect  firom  the 
evidence  that  the  material   facts   were  these: — The 
road  was  an  ancient  and  undoubted  highway,  and  was 
illegally  stopped  about  the  year  1813.    The  old  road 
being  stopped,  the  public  in  consequence  deviated  on 
the  adjoining  land,  which  was  open  down,  traversing 
over  various  parts  of  the  down,  but  the  principal  tracia 
were  nearly  parallel  with  the  old  road ;  the  ownership 
of  the  soil  of  the  old  and  the  new  road  was  in  the 
same  person.    About  1832  the  principal  track,  called 
at  the  trial  the  **  new  road,**  was  stopped  up  by  the 
occupier  of  the  land  building  a  wall  across  the  track  ; 
bnt  in  the  year  1857  the  old  road  was  reopened,  which 
for  those  twenty-five  years  had  never  been  used.    The 
contention  of  the  deft,  at  the  trial  and  unce  was, 
that  the  principal  track  of  deviation  was  no  deviation 
at  all,  but  was  the  true  ancient  road.   Upon  that  coa- 
tention  the  jury  decided  against  him ;  but  the  learned 
counsel  for  the  deft,  in  his  summing-op  to  the  jury, 
for  the  first  time  raised  the  point  that  the  deviated 
road,  even  if  not  the  ancient  road,  had  been  dedicated 
to  the  public,  and  had  been  a  public  highway,  even  as 
the  old  one.    The  facts,  ,as  above  stated,  do  not  appear 
to  me  to  amount  to  any  reasonable  evidence  of  a  dedi- 
cation to  the  public.     It  was  proved  that  the  public 
had  never  used  the  deviating  track  except  when  they 
were  shut  out  from   the  true  ancient  highway;  the 
public  user  was  therefore  lawful,  and  of  right,  when 
the  public  so  deviated  on  the  adjoining  land:  (see 
Abtor  V.  French,  2  Shower.)    And  it  further  appears 
that  the  deviation  was  not  confined  to  a  single  defined 
track,  but  the  right  was  occasionally  exercised  all  over 
the  ^wn.    It  is  difficult  to  suppose  that  the  owner  of 
the  soil  could  have  assented  to  such  a  dedication. 
Lastly,  the  deviating  track  has  been  shut  up  and  disused 
for  twenty  years.    These  facts  seem  to  me  very  con- 
sistent with  the  public  right  of  user  of  the  deviation 
during  the  temporary  obstruction  of  the  old  road,  and 
inconsistent  with  a  dedication  to.  the  public  of  the  new 
way.    The  new  road  and  the  old  road  were  parallel, 
the  old  road  still  continuing  to  exist  in  point  of  law. 
But  assuming  the  facts  to  be  as  consistent  with  the 
deft.*8  hypothesis  as  with  the  pit's  hypothesis,  there  is 
still  no  balance  of  probability  in  favour  of  the  deft.*s 
hypothesis;  and  if  that  be  so,  the  burden  of  proof 
lying  on  the  deft,  there  is  no  evidence  to  be  left  to  the 
jury.    Lastly,  assuming  some  evidence  of  the  new  road 
to  exist,  it  is  at  most  such  a  scintilla  of  evidence  that 
if  the  jury  had  found  a  ver^ct  for  the  deft,  upon  it, 
that  verdict  would  have  been  set  aside :  (see  the  obser- 
vations of  the  Ex.  Gh.  in  Aveiy  v.  Bowden,  6  £11.  &  B. 
972.)    For  these  reasons  I  am  of  opinion  that  the  rule 
for  a  new  trial  should  be  discharged.    The  rule  in  this 
caae  wiU  be  tochwged.  BuU  HxAargta. 

Attorneys  for  pit.,  Harrlion  and  Lewis^ 
Att^>mey  for  deft,  Bttm* 
[Mao.  Ca&J 


Monday,  April  22. 

WALLnroTON  (app.)  v.  White  (resp.) 

Highwaif^lAahiUly  to  repair — Dedication  to  pvblkh^ 

Public  Health  Ad  1848. 
In  the  year  1830  a  street  in  a  town  {connecting  two 
streets  which  were  common  and  pttblic  highways) 
wag  made  by  the  owner  of  the  land,  and  opened 
throughout  to  the  public^  and  the  same  has  ever  since 
remained  open.     At  the  time  when  he  opened  it,  he 
intended  the  said  street  or  road  to  be  used  as  and 
to  be  a  common  and  public  higltwc^,  and  the  same 
has  been  ever  since  adapted  and  used  uninterruptedly 
as  such.    In  the  year  1825  a  local  Act  was  passed^ 
Jbr  paving,   lighting  and  cleansing  the  said  town  ; 
and  by  it  commissioners  were  appointed  for  cory 
rying  its  purpose    into   execution.      By  sect,   7, 
when  amy   new    streets,    4^.,    are   made     tn    the 
Xown,  and  well  and  effectually  fagged  and  paved  to 
their  satisfaction,  the  eomnnissumerSy  on  application 
of  the  owner  or  owners  of  the  soil,  are  required  by 
writing  under  their ^hands  to  declare  the  same  to  be 
pubKc  highways ;  and  from  and  after  such  dedara* 
tion  the  same  shall  be  deemed  and  taken  to  be  high^ 
ways,  and  be  repaired  by  the  said  commissioners. 
In  the  year  1852  the  provisions  of  the  Public  Health 
Act  1848,  with  the  exception  qfsect,  50,  wasappUed 
to  and  put  in  force  in  the  said  town.    By  sect.  69 
of  the  said  Act,  the  local  board  of  health,  in  case 
any  street,  ^.  ft  not  paved  and  sewered  to  their 
satisfaction,  may  by  notice  in  writing  call  upon  the 
owners  or  occupiers  of  premises  /renting  ^em,  to 
pave,  ^.  the  some,  <md  if  such  notice  be  not  com- 
plied with,  (he  said  local  board  of  heeUth  may  exe- 
cute Uie  work  of  paving,  4'c.,  and  recover  the  expenses 
thereof  fiom  the  last^mentioned  owner  in  a  summary 
manner. 
The  local  board  gave  notice  to  the  resps.,  who  were 
owners  of  the  premises  in  the  above-mentioned  street, 
requiring  them  within  a  month  to  pave,  fag,  channel 
and  make  good  so  much  of  the  wid  street  as  their 
premises  respectively   alrtUled  upon.    Such   notice 
waswU  complied  with,  and  the  looal  board  hereupon 
executed  the  work,  and  demanded  from  the  resps. 
payment  of  the  eaqpenses  so  incurred,  which  bing 
refused,  they  took  proceedings  in  a  summary  manner 
for  the  recovery  thereof 
Upon  the  facts  proved  at  the  hearing  of  the  informa- 
tion, it  appeared  that  if  the  said  street  was  not  on 
the  1st  Sept,  1858  a  highway  within  the  meaning  of 
the  edth  section  of  the  Public  Health  Act,  the  resps. 
were  liable  to  the  payment  of  the  sum  demanded  of 
them ;  but  if  it  was  a  highway  Ufithin  the  meaning 
of  that  section,  they  were  not  liable  to  such  pig- 
ment.    The  commissioners  wider  the  local  Act  never 
exercised  their  option  of  declaring  the  said  street  a 
highway,  so  as  to  render  it  repairable  by  them,  and 
neither  they  nor  the  local  board  of  health,  nor  the 
resps.,  had  ever  repair^  the  said  street: 
Held,  that  the  order  made  by  the  local  board  of  health 
requiring  the  owner  to  repair  was  a  lawful  order, 
the  said  street  not  being  a  highway  repairable  by  the 
inhabitants  at  large. 

This  is  a  case  stated  by  us  the  undersigned  justices 
of  the  peace  under  the  stat.  20  &  21  Vict.  c.  43,  for 
obtaining  the  opinion  of  the  court  on  a  question  of  law 
which  arose  in  the  exercise  of  our  summaxy  jurisdio- 
diction  under  the  Public  Health  Act  1848.  The  fol- 
lowing are  the  circumstances  of  the  case : — 

In  the  year  1852  the  parish  of  I/eamington  was, 
by  a  provisional  order  of  the  General  Board  of  Health, 
confirmed  and  made  absolute  by  the  Public  Health 
Supplemental  Act  1852  (No.  2),  created  a  district 
for  the  Public  Health  Act  1848,  and  the  said  Public 
Health  Act,  with  the  exception  of  sect  50,  was  ap- 
plied to  and  put  in  force  within  the  said  district. 
By  sect  69  of  the  Public  Health  Act  1848,  it  is 
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enacted,  "  In  case  any  present  or  future  street,  or  any 
part  thereof  (not  being  a  highway),  be  not  sewered, 
levelled,  paved,  flagged  and  channelled  to  the  satisfac- 
tion of  the  local  board  of  health,  such  board  may, 
by  notice  in  writing  to  the  respective  owners  or  occu- 
piers of  the  premises  fronting,  joinings  or  abutUog  upon 
such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flog,  or  channel  the  same  within  a 
time  to  be  specified  in  such  notice ;  and  if  such  notice 
be  not  complied  with,  the  said  local  board  may,  if  they 
shall  tliink  fit,  execute  the  works  mentioned  or  referred 
to  therein,  and  the  expenses  incurred  by  them  in  so  doing, 
shall  be  paid  by  the  owners,  in  default  according  to  the 
frontage  of  their  respective  promises,  and  in  such  pro- 
portion as  shall  be  settled  by  the  surveyor,  or  in  case  of 
dispute  as  shall  be  settled  by  arbitration  (having 
regard  to  alt  the  circumstances  of  the  cose)  in  the 
manner  provided  by  this  Act ;  and  such  expenses  may 
be  recovered  from  the  last-mentioned  owners  in  a  sum- 
mary manner,  or  the  same  may  bo  declared  by  order  of 
the  said  local  board  to  bo  private  improvement  expenses 
and  be  recoverable  as  sudi  in  the  manner  hereinafter 
provided.'* 

The  Local  Government  Act  1858  took  effect  in  the 
said  district  of  Leamington  from  the  1st  Sept.  18  58.  By 
sect.  38  of  this  Act  it  is  enacted  that,  "  the  powers 
given  to  local  boards  of  health  by  the  69th  and  70th 
sections  of  the  Public  Health  Act  1848,  to  compel  the 
sewering,  levelling,  paving,  flagging  and  channelling  of 
streets  that  are  not  highways  repairable  at  the  public 
expense,  shall  extend  to  providing  the  means  of 
lighting,  metalling,  or  making  good  such  streets,  and 
may  be  exercised  in  respect  of  the  carriage-way,  foot- 
way, or  any  part  of  such  streets,  and  the  said  powers 
shall  also  be  deemed  to  have  extended,  and  shall  ex- 
tend and  be  exercised  in  respect  of  any  street  or  road 
of  which  a  part  was  at  the  time  of  the  application  of 
the  Public  Health  Act  1848,  or  is  or  may  be  a  public 
footpath,  or  repdrable  at  the  public  expense,  as  fully 
as  if  the  whole  of  such  street  or  road  had  been  or  was 
a  highway  not  repairable  at  the  public  expense.** 

A[ter  we  1st  Sept.  1858  a  certain  street  or  road  within 
the  district  of  Leamington,  called  Springfield-street, 
was  not  sewered,  levelled,  paved,  flagged,  channelled, 
metalled  and  made  good  to  the  satisfaction  of  the  local 
board  of  health  for  the  sud  district ;  thereupon  the 
local  board,  by  notice  in  writing  to  all  the  owners 
within  the  meaning  of  the  said  Act  of  the  premises 
fronting,  adjoining,  or  abutting  upon  the  whole  of  the 
said  street  or  road,  required  them  respectively,  within 
one  calendar  month  from  the  service  thereof,  to  sewer, 
level,  pave,  flag,  channel,  metal  and  make  good  so  much 
of  the  said  street  or  road  as  their  said  premises  respec- 
tively parted  or  adjoined  to,  or  abutted  upon.  Such 
notice  was  not  complied  with  by  any  of  the  said  owners, 
and  the  local  board  thereupon  executed  the  works  men- 
tioned or  referred  to  in  the  said  notice,  and  incurred 
certain  expenses  m  so  doing.  The  resps.  were  and  are 
owners  of  certain  premises  abutting  upon  the  said 
street  or  road,  and  the  proportion  of  the  expenses, 
calculated  according  to  the  frontage  of  their  said  pre- 
mises, and  settled  by  the  surveyor  under  the  said 
Public  Health  Act,  as  due  from  them,  was  and  is 
48/.  10s.  Id.  Payment  of  this  amount  was  demanded 
fronj  the  reaps,  and  refused  by  them,  and  thereupon  the 
local  board  (the  said  expenses  not  ha^'ing  been  dejclnrcd 
to  be  private  improvement  expenses)  tt>ok  proceedings 
under  the  said  Public  Health  Act  for  the  recovery  in  a 
summary  manner  of  the  s^d  amount,  with  interest  at 
the  rate  of  5  per  cent,  per  annum,  amounting  in  all  to 
thesumof49/.  14«.  4d 

Accordingly,  upon  the  4th  July  1860,  an  information 
was  laid  before  John  Johnson  Bradshaw,  one  of  her 
Majesty's  justices  of  the  peaoe  m  and  for  the  county  of 
Warwick,  b/tbe  app,  Bichard  Archer  Wallbigton,  who 


was  and  is  clerk  to  the  said  local  board,  and  who  laid 
such  information  as  such  derk,  and  on  the  behalf  of 
the  said  local  board,  and  a  copy  of  such  information 
marked  A  accompanies  and  forms  part  of  this  case. 

The  said  information  afterwards  came  on  to  be 
hoard  upon  the  18th  July  1860,  and  by  adjournment 
on  several  other  days,  and  finally  upon  the  22nd  Nov. 
1860,  before  ns  the  undersigned  justices  of  the  peace 
in  and  for  the  sud  county  assembled  and  acting  to* 
gether.  The  resps.  having  been  duly  summoned,^eiidod 
by  their  attorney  on  each  of  the  said  occasions.  . 

Upon  the  facts  and  circumstances  proved,  it  appeared 
that  if  the  said  street  or  road  called  Springfield-street 
was  not  on  the  1st  Sept.  1858  a  highway  within  the 
meaning  of  the  69  th  section  of  the  Public  Health  Act, 
the  resps.  were  liable  to  the  payment  of  the  said  sum  of 
49/.  14«.  4d,  and  the  app.  as  such  derk  was  instructed 
to  recover  the  same ;  but  if  the  said  street  or  road  was 
a  highway  within  the  meaning  of  the  said  section,  the 
resps.  were  not  liable  to  the  payment  of  the  said  sum, 
or  any  sura  whatever  in  respect  of  the  expenses  in- 
curred by  the  local  board  as  aforesaid.  The  facts  and 
circnmstauces  as  to  whether  the  said  street  or  road  was 
or  was  not  a  highway  at  the  time  aforesaid  were  and 
are  as  follow : — 

In  and  long  before  the  year  1820  there  were  two 
streets  or  roads  within  what  is  now  the  district 
of  Leamington,  called  respectively  Tachbrook-road  and 
Brunswick-street,  which  run  nearly  parallel  to  each 
other,  and  both  of  which  were  common  and  public 
highways.  The  houses  belonging  to  the  resps.  in 
Springfield-street  were  erected  in  the  year  1820.  In  or 
soon  after  the  year  1830  a  person  of  the  name  of  John 
Smith  laid  out  upon  his  own  land  a  new  street  or  road 
running  across  from  Tachbrook-street  to  Brunswick- 
street,  and  connecting  those  two  streets  or  roads,  and 
about  the  same  time  he  and  others  built  several  houses 
along  the  line  of  the  street  or  road  so  laid  out  by  him. 
In  the  same  year  the  said  John  Smith  opened  through- 
out to  the  public  the  new  said  street  or  road  so  laid  out 
by  him,  which  is  that  now  known  as  Springfidd-street, 
and  referred  to  above,  made  a  sewer  thereunder,  and 
the  same  has  ever  since  remained  open.  At  the  time 
when  he  opened  it,  the  said  John  Smith  intended  the 
said  new  street  or  road  to  be  used  as  and  to  be  a  com- 
mon and  public  highway ;  and  the  same  has,  in  fact, 
ever  since  been  adopted  and  used  by  the  public  as  a 
common  and  public  highway,  and  been  used  uninter- 
ruptedly by  any  persons  who  have  desired  to  make  use 
of  the  same.  In  the  year  1825  an  Act  of  Parliament 
(6  Geo.  4,  c.  133,  locd  and  personal)  was  passed,  the 
title  of  which  is,  **  An  Act  for  paring  or  flagging,  light- 
ing, cleansing,  watching,  regulating,  and  improving  the 
to^vn  of  Leamington  Priors,  in  the  county  of  Warwick, 
a  copy  of  which  Act,  marked  B,  accompanies  and 
forms  part  of  this  case.  By  sect.  1  of  this  Act  certain 
persons  were  appointed  to  be  commissioners  for  paving, 
lighting,  watching,  regulating  and  improving  the  town 
of  Leamington,  and  for  putting  that  Act  into 
execution. 

By  sect.  26,  it  was  enacted  that  "it  should  be  lawful 
for  the  said  commissioners,  and  they  wei*e  thereby 
authorised  and  required,  from  time  to  time  and  at  all 
times  thereafter,  as  often  as  they  should  think  fit,  to 
cause,  order  and  direct  all  or  any  of  the  present  and 
future  streets,  lanes,  highways,  passages  and  other 
public  places,  as  well  carriage-ways  as  footways,  in 
the  said  town,  to  be  repaired,  made,  formed,  amended 
and  sustained  in  such  manner  and  with  such  materials 
as  the  said  commissioners  should  think  proper.** 

By  sect.  47  it  was  enacted  that  "when  anynetf 
streets,  squares,  crescents,  ways,  lanes,  or  passages 
shiUl  be  laid  out  and  made  in  the  sai*!  town  of  Lea- 
mington Priors,  and  the  footways  and  carriage-roads 
thereof  shall  be  well  and  effectually  flagged,  paved, 
stoned,  graTdled  snd  put  in  good  order  and  repair,  to 
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the  satisfaction  of  the  said  commissioners,  then,  on  ap- 
plication of  the  owner  or  owners  of  the  soil,  or  a 
majority  of  them,  it  shall  be  lawful  for  the  said  oommis- 
Bioners,  andtbey  are  hereby  empowered  and  reqmred,from 
time  to  time,  by  writing  nnder  their  hands,  to  declare 
the  same  to  be  public  highways  and  passages;  and 
from  and  after  sudi  declaration  made,  such  new  streets, 
sqoares,  crescents,  lanes,  ways  and  passages  as  afore- 
sud,  and  every  of  them,  shall  be  deemed  and  taken  to 
be  pnblic  highways  and  passages,  to  all  intents  and 
parposes,  and  be  repaired  by  the  said  commissioners, 
as  the  other  parts  of  the  streets,  squares,  crescents, 
lanes,  ways  and  public  passages  witUn  the  said  town, 
are  by  this  Act  directed  to  be  managed  and  goyemed." 
The  said  Act  continued  in  force  (except  so  far  as  it 
was  repealed  or  altered  in  certain  particulars  imma- 
terial to  the  present  purpose  by  a  subsequent  local 
and  personal  Act  of  the  year  1843)  until  the  year  1852, 
when  by  the  said  provisional  order  of  the  General  Board 
of  Health,  as  confirmed  by  the  said  first-mentioned 
Act,  the  following  sections  of  the  said  local  and  personal 
Act  of  the  year  1825  were  repealed  (except  in  so  far 
as  the  same  related  to  any  rate,  assessment,  composi- 
tion, mortgage,  assignment,  annuity,  or  contract,  made, 
executed,  or  granted  by  any  act,  matter,  or  thing  done, 
or  any  offence  committed,  or  penalty  incurred,  before 
the  passing  of  the  said  Act  confirming  the  said  order) ; 
that  is  to  say,  sects.  1  to  27,  29  to  47,  68  to  81,  all 
inclusive;  94,  99,  104, both  inclusive;  108,  112, 121, 
123,  137,  139, 155,  158, 164,  all  inclusive. 

The  said  street  or  road,  called  Springfield-street,  was 
within  the  town  of  Leantington  Priors,  but  the  com- 
missioners under  the  said  local  Act  did  not  at  any  time 
declare  the  same  to  be  a  public  highway  or  passage, 
nor  was  any  application  ever  made  to  them  so  to  do, 
pursuant  to  the  provisions  of  the  stud  47th  section  of 
the  said  local  Act,  nor  was  there  any  evidence  of  the 
commissioners  having  at  ally  time  adopted  the  said 
street  or  road  as  a  pnblic  highway. 

The  houses  in  Springfield-street  were  from  time  to 
time  rated  or  assessed  by  the  commissioners  under 
sect.  128  of  the  said  local  Act  prior  to  1835,  and  in 
the  rate-book  of  that  year  they  are  described  as  being 
in  Springfield- street,  and  such  rate  or  assessment  was 
always  at  the  rate  of  1«.  in  the  pound  of  the  yearly 
rent  or  value  thereof,  and  not  npon  either  of  the  higher 
proportions  mentioned  in  that  section. 

The  local  board  caused  the  street  to  be  lighted  with 
gas  in  the  year  1854. 

No  notice  was  given  at  any  time  after  the  passing  of 
the  stot.  5  &  6  WiU.  4,  c  50,  of  any  intention  to  dedi- 
cate the  said  street  or  road  to  the  public,  nor  was  any 
certificate  granted  by  two  justices  or  enrolled  at  the 
quarter  sessions  as  directed  by  that  Act,  and  the  said 
local  board  of  health  did  not  at  any  time  before  the 
execution  of  the  said  works  as  before  mentioned  declare 
the  said  street  or  road  to  be  a  highway  under  sect.  70 
of  the  Public  Health  Act  1848. 

Up  to  the  time  of  the  execution  of  the  said  works 
by  the  local  board  as  before  mentioned,  neither  the  com- 
missioners, nor  the  local  board  of  health,  northeresps.  had 
ever  repaired  the  said  street  or  road  or  any  part  thereof, 
or  executed  any  works  of  sewering, 'levelling,  paving, 
flagging,  channelling,  metalling,  or  making  good  to 
or  upon  the  same,  or  any  part  thereof,  nor  had  the 
expenses  of  any  such  repairs  or  works,  or  any  part 
thereof,  been  borne  or  paid  out  of  any  parochial  ^strict 
or  any  rates  or  assessments,  or  by  the  inhabitants  of 
the  said  parish  or  district  at  large :  any  repairs  that 
were  executed  were  done  at  the  expense  of  the  s^ud 
John  Smith.  Upon  these  facts  and  circumstances  it 
was  contended  by  the  present  app.  that  tlic  said  street 
or  road  had  never  become  a  public  highway  under  the 
proWsions  either  of  the  said  local  Act,  or  of  the  Act 
5  &  6  WOL  4,  c.  50,  or  of  the  Public  Health  Act 

)848,  wi  that  Ui«  smue  was  not  on  Uio  let  Sept 


1858  a  highway  within  the  meaning  of  the  said  Publio 
Health  Act  1848.  On  the  part  of  the  resps.  it  waa 
contended  that  the  said  street  or  road  became  a  high- 
way at  some  time  between  the  year  1830  and  the 
coming  into  operation  of  the  stat.  5  &  6  Will.  4,  c  50, 
by  dedication  to  and  adoption  and  user  by  the  public, 
and  is  a  highway  within  the  meaning  of  the  69  th 
section  of  the  Public  Health  Act. 

In  order  that  the  question  might  be  convenientiy 
raised  by  a  case  to  be  stated  under  the  statute  20  So 
21  Vict.  c.  43,  wo  the  said  justices  dismissed  the  said 
information,  upon  the  groimd  that  the  said  street  or 
road  was  a  highway  on  the  1st  Sept.  1858,  as  con- 
tended by  the  resps. 

The  question  for  the  opinion  of  the  court  is,  whether 
our  decision  in  dismissing  the  said  information,  on  tho 
ground  aforeaud,  was  or  was  not  right  in  point  of  law. 
If  our  deciaon  was  right,  our  order  dismissing  the  said 
summons  is  to  stand  good ;  if  not,  the  court  are  to 
remit  the  said  matter  to  us  in  order  that  we  may  pro*' 
cced  further  therein. 

Horace  Uoyd^  for  the  app.,  cited  IQingworih  v. 
Montgomery^  2  L.  T.  Bep.  N.  S.  726 ;  6  Geo.  4,  c 
733,  ss.  26,  47  (local  Act)  ;  5  &  6  WiU.  4,  c.  50, 
ss.  68,  69,  70  and  128  ;  15  &  16  Vict.  c.  42,  s.  30. 

Qitain^  for  the  resps.,  cited  Rex  v.  Inhabitanta  ofSL 
George^  Hanover-square,  3  Gamp.  222;  3  Bum's 
Justice,  515,  tit  ** Highway;*'  Buseey  v.  Storey, 
4  B.  &  Ad.  93 ;  RoiberU  v.  HwU,  15  Q.B.  [Eble, 
C.  J.  referred  to  Reg,  v.  InhabUanli  of  LeaJBe,  5  B.  & 
Ad.  469.] 

Eble,  G.J. — I  am  of  opimon  that  the  judgment  of 
the  justices  in  this  instance  was  wrong,  and  that  the 
order  of  the  board  of  health  in  this  instuace  was  a 
lawful  order,  and  that  order  was  made  under  sect  69 
of  the  public  Health  Act,  and  dealt  with  Springfield- 
street  as  a  street  in  Leamington  not  being  a  highway 
repairable  by  the  inhabitants  at  large.     The  justices 
held  it  to  be  a  highway  repairable  by  the  inhabitants 
at  large.     I  am  of  opinion  that  in  that  the  justices 
were  wrong,  and  that  it  was  not  a  highway  repairable 
by  the  inhabitants  at  large.    The  facts  appear  to  be 
these :  that  Springfield-street  was  dedicated  by  the 
owners  of  the  hoil  to  the  public  in  1830.    It  is  within 
the  town  of  Leamington,  and  within  the  town  of  Lea- 
mington the  commissioners  have  considerable  powers 
for  raising  money  for  repairing  roads  within  the  town, 
and,  if  it  stood  merely  at  common  law,  the  dedication 
to  the  public  in  1830  made  it  a  highway.     Although 
the  commissioners  would  have  had  certain  powers  to 
repair  it  as  a  highway,  and  might  have  repaired  it  as 
they  pleased,  yet    there  would  have  been  auxiliary 
powers  in  the  parish  to  repair  it ;  being  dedicated  to 
the  public,  it  would  have  been  a  highway  which  the 
inhabitants  at  large  would  have  been  bound  to  repair 
nnder  the  operation  of  the  6  Geo.  4.    The  Act  for  t)ie 
paving  and  lighting  of  Leamington  has  reference  to  a 
highway  repairable  by  the  inhabitants  at  large.  The  Act 
was  passed  in  1825,  and  the  dedication  was  in  1830, 
and  therefore,   this  being  within  the  town  of  Lea- 
mington,   it    could   not    become    a    highway   after 
1825,  unless  the   commissioners   chose  to   adopt  it: 
it  would  be   without  the  jurisdiction  of  the  board  of 
health.      Now    tho   commissioners,   by  sect.  26,  are 
authorised  and  required  to  repair  *''  all  present  and 
future  highways  "  within  the  parish.     Sect.  49  appears 
to  me  to  give  to  the  commissioners  a  power  of  dedi- 
cating ;  when  any  new  street  is  dedicated  to  the  public, 
tho  commL8»oners  have  the  power  of  dedding,  under 
sect  49,    whether  it  shall  become  one  of  the  public 
highways,  repairable  by  them  within  the  operation  of 
this  statute.   And  it  is  perfectly  clear  that  the  commis- 
sioners never  did  cxerdse  their  option  of  dedicating  it 
to  a  public  highway  within  this  statute,  and  therefore 
they  have  never  become  liable  to  repair  it  nnder  sect. 
26,  which  auUiorises  and  requires  them  to  repair  al| 
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future  and  present  highways.     It  waA  not  a  highway 
then,  and  if  dedicated  afterwards  to  the  public  by  the 
owner,  that  dedication  could  not  make  it  a  highway 
unless,  by  sect  49,  the  commissioners  choose  to  adopt 
it  as  a  highway.     They  never  did  choose  to  adopt  it, 
and  it  is  therefore  not  repairable  by  them.     But  it  is 
said  the  parish  might  continue  liable,  notwithstanding 
this  auxiliary  liability  on  the  part  of  the  oonmiis- 
sioners,  unless  there  were  words  in  the  private  Act 
exempting  the  parish  from  the  order  and  liiU)Llity,  if  it 
chose  to  repair  tho  highway  dedicated  to  the  public 
within  these  bounds.     And  I  think  there  are  words 
which  do  go  to  exempt  the  parish  from  that  order  and 
liability,  and  it  is  the  exemption  arising  from   the 
power  to  impose  rates,   and  by   sect  28  the   com- 
missioners   are    authorised    to     rate    all    the    rate- 
able   inhabitants    within    the   ambit    of    the    town 
liable  to  be  rated.     But  sect.  27  is  the  clause  upon 
which  my  judgment  turns,  because  sect.   27  enacts, 
"  that  every  person  who  shall  be  discharged  from  all 
highway-rates  within  the  town  of  Leamington,"  and  it 
seems  to  me  that  this  is  an  exemption  within  the  town  of 
the  parishioners  from  tho  order  and  liabilities.     The 
commissioners  have  made  rates,  and  it  is  to  be  presumed 
they  have  made  the  rates  properly,   and  if  tney  have 
made  them  properly,  they  have  rated  the  occupiers  for 
every  rateable  subject  within  the  parish,  and  then  eveij 
rateable  subject  within  the  parish  that  has  been  rated 
for  that  rate  under  the  local  Act  by  sect  27  is  ex- 
empted from  all  liability  whatever  to  the  ordinary  public 
parochial  highway-rates  that  is  imposed  on  all  the 
other  parishes.    This  statute,   then,   does  contain  an 
exempting  clause  from  ordinary  parochial  liability,  and 
differs  from  the  cases  which  Mr.  Quain  has  adverted  to, 
where  the  commissioners  have  power  to  repair,  and 
there  it  was  held  the  power  or  duty  to  rupair  ^id  not 
exempt  the  parish,   if  there  were  not  express  words 
creating  the  exemption.     I  have  alluded  to  the  argu- 
ment about  the  dangers  and  dlMcul^ies  which  the 
public  would  be  under  if  the  highway  vrere  a  highway 
for  all  purposes  of  passage,  and  yet   that  no  one  was 
bound  to  repair  it.  I  am  sensible  there  might  be  danger 
in  going  over  a  foundrous  highway,  or  a  street  that 
was  left  in  an  imperfect  and  unsound  state,  but  I 
think  that  the  Legislature  have  considered  that  by  no 
means  an  insurmountable  obstacle  there.     Under  the 
General  Highway  Act  of  the  5  &  6  Will.   4,  there 
is  an  exemption  applicable  to  all  parishes  throughout 
the  island,  that  unless  they  adopt  a  highway  de- 
dicated   by  the    public,     they    are   not    bound    to 
repfur  it.     The  general  enactment  to   all   the  com- 
munity W8S  by  the  local  Act  rendered  applicable  to 
streets   that  were   dedicated  to  the  public,   and  not 
adopted  by  the  commissioners  in  Leamington ;  and  it 
appears  to  me  that  there  is  very  good  reason  for  it 
The  commissioners  may  adopt  and  make  highways  and 
streets  dedicated  to  the  public,  provided  they  have  beeh 
paved,  flagged,   channelled    and  sewered.      It    is    a 
private    Act   relating    to    an    increasing    town,    be- 
cause it  contemplates -the  constructing   and  making 
of  new    streets,    and    the   result  of  the   enactment 
is,  that  the  proprietors  of  such  new  streets  should  be 
boimd  to  go  to  the  expense,  at  the  inception  of  their 
streets,  of  making  it  what  we  should  consider  a  good, 
sound,  and  perfect  street  for  passage ;  that  they  should 
go  to  the  expense  of  the  paving,  the  flagging,  the 
channelling  and  the  sewering  that  I  have  adverted  to, 
and  not  leave  it  a  mere  piece  of  ground,  and  then  call 
on  the  rest  of  the  town  to  go  ^through  the  expensive 
operation  I  have  alluded  to.     It  is  contemphited  that 
if  a  person  completes  houses  on  each  side  of  his  street, 
he  should  complete  the  road  in  a  proper  way ;  the  com- 
missioners therefore  have  power  to  say,  and  they  may 
say,  they  will  not  adopt  the  street  until  the  new  street 
has  been  completed  for  passage.    When  this  hns  been 
dono  they  may  adopt  it,  wid  then  it  Would  for  the 


future  be  repairable  out  of  the  funds  of  the  town.  It 
seems  to  me  that  there  was  yery  good  reason  for 
the  enactment  at  the  time  it  was  passed — that  the 
statute  was  enacted  for  that  purpose,  and  I  think  onr 
construction  gives  force  to  it  I  am  of  opinion  tbe  ad- 
judication of  the  justices  shonld  be  reveraed. 

WiLLEs,  J. — I  am  of  the  same  opinion. 

Btles,  J. — I  am  also  of  the  same  opinion.  At  flnt| 
I  confess,  I  had  some  difficulty,  but  I  think  that  with 
respect  to  sect  29  it  is  quite  clear  that  when  the  Act 
of  Parliament  took  away  from  the  inhabitants  of  tlie 
parish  their  means  of  perfecting  the  new  operations, 
the  effect  is  the  same  as  if  they  had  said  in  express 
terms  they  shonld  be  no  longer  liable.  Sect  26  makes 
the  new  body  asagned  of  the  parish  who  are  liable  to 
future  and  present  highways.  As  to  the  present  high- 
ways, their  liability  seems  to  be  absolute;  but  with 
respect  to  future  highways,  to  all  purposes  there  is  • 
discretion.  Sect.  49  seems  to  be  the  one  applicable  to 
the  case  of  future  streets.  On  due  deliberatiloo,  I 
really  think  that  wHl  be  found  to  be  the  true  constntc- 
tion  of  the  statute.  Judgmenifor  the  app* 
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Apnl  19  and  23. 
&A  Fbrnakdbz. 
CofUempt  of  court — Refusal  of  VfUMit  to  anmoer 
quegtion — CommitmetU  for^  under  general  varrani 
— Habeas  corpus — Authority  of  assize  court— ^Old 
Bailey  sessions  court 
The    courts  of  assize  are    Sugperior    Courts^    and 
have  power  to  commit  for  contempt  by  general 
uforrants,     Where^    therefore^   a    witness  on    the 
trials   at    the    assizes,    of    an    information  for 
bribery  J  refused  to  ansioer  a  question  put  to  hbn,  on 
the  aileged  ground  tkcU  the  ansuferwoM  tend  to  crimi- 
nate him,  and  the  Judge  committed  him  to  prison  for 
six  months,  and  adjudged  him  to  pay  aJineofbOOL 
for  contempt,  by  a  vfarrant  which  did  not  state 
what  the  question  was,  or  set  forth  the  particulars  of 
the  offence ;  and  a  writ  ofluibeas  corpus  wasmoved 
for  to  bring  up  the  prisoner,  in  order  to  his  being 
discharged  on  the  ground  that  the  warrant  was  bad 
for  generality : 
Held,  that  the  warrant  was  good,  and  (hat  the  torii 

should  not  be  issued. 
The  court  of  sessions  at  the  Old  Bailey  is  a  Si^perior 
Court, 

The  circumstances  under  which  the  application  here- 
inafter mode  to  the  court  in  this  case  arose  are  as  fol- 
low : — In  Nov.  1859  Mr.  Jose  Luis  Femandes  was  ex- 
amined as  a  witness  before  the  commissioners  appointed 
(under  the  15  &  16  Vict  c.  57)  to  inquire  into  alleged 
corrupt  practices  at  an  election  for  tlie  borough  of 
WakdKeld,  and  had  subsequently,  in  Jan.  1860,  received 
from  the  said  commissioners  **  a  certificate  in  writing 
under  their  hand  "  (sect  10  of  the  above  Act)  stating 
that  he  had  made  a  true  disclosure  touching  all  things 
to  which  he  bad  been  examined. 

On  the  trial  before  Hill,  J.,at  theYork  assizes,  in  ICarch 
last,  of  an  information  filed  by  the  Attorney-General 
against  Mr.  J.  B.  Charlesworth,  for  bribery  at  the  last 
election  for  Wakefield,  J.  L.  Fernandez  was  produced, 
sworn  and  examined  as  a  witness  on  the  part  of  the 
Crown.  In  the  course  of  his  examination  he  was  asked 
tho  following  question  by  the  Solicitor-General:— 
"Did  you,  in  the  month  of  April  1859,  receive  any 
money  from  Mr.  Charlesworth  ?  **  He  refused  to  an- 
swer this  question,  on  the  ground  that  his  answer  might 
tend  to  criminate  himself. 

It  was  proved  that  he  had  been  examined  before  the 
commissioners  as  above  stated,  and  that  he  had  received 
the  aboTe-mentioned  oeitificat6|  ptotectipg  him  (under 
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sect.  9  of  the  aboTe  Act)  **  from  all  penal  actions,  for- 
feitures,  puiuflhrnents,  disabilities  and  incapacities,  and 
all  criminal  prosecntions  to  which  he  may  have  been  or 
may  become  liable  at  the  suit  of  her  Majesty,  her  heirs 
or  aucoeasors,  or  any  other  person,  for  anything  done 
in  respoct  of  such  cormpt  practice.'* 

The  Yritness,  however,  alleged  that  he  was  acting 
under  the  advice  of  ooonsel,  who  were  of  opinion  that  the 
certificate,  though  protecting  him  in  all  other  respects, 
did  not  extend  to  freeing  him  from  impeachment  by 
the  Houae  of  Commons.  The  question  was  put  to  him 
by  the  learned  judge,  with  the  like  retolt.  Hill,  J. 
thereupon  consulted  his  brother  judge,  Keating,  J., 
and  then  Informed  the  witness  that  they  were  both  of 
opinion  that  he  was  completely  protected  by  the  certi- 
ficate, and  was  bound  to  answer  the  question.  Upon 
his  still  refusing  to  answer,  the  learned  judge  told  him 
he  had  been  guilty  of  a  contempt  of  a  most  serious 
character,  and  thereupon  sentenced  him  to  be  impri- 
soned for  six  months,  and  to  pay  a  fine  of  500^  for 
contempt  of  court,  under  the  following  warrant : — 

"Yorkshire  to  wit — ^At  the  assizes  held  at  the 
Castle  of  York,  in  and  for  the  said  county,  on  Thursday, 
the  7th  day  of  March,  in  the  24th  year  of  the  reign 
of  our  Sovereign  Lady,  Victoria,  by  the  grace  of  God 
of  the  United  lUngdom  of  Great  Britain  and  Ireland, 
Queen,  Defender  of  the  Faith,  and  in  the  year  of  our 
Lord  1861,  before  the  Hon.  Sir  Hugh  Hill,  Knight, 
and  the  Hon.  Sir  Henry  Singer  Keating,  Knight,  two 
of  her  Majesty's  justices  assigned  to  take  the  said 
assizes,  accordmg  to  the  statute,  &c 

"  nig.  V.  Jom  Barf  Charlesworth, — On  the  trial 
of  the  information  against  the  deft,  for  bribery  alleged 
to  have  been  committed  by  him  on  the  election  of  a 
burgess   to  serve  in  Parliament  for  the  borough  of 
Wakefield,  Jose  Luis  Fernandez,  a  witness  produced, 
Bwom  and  examined  on  behalf  of  the  Crown,  having 
refused  to'answer  a  certain  question,   touching  the 
matter  in  issue  in  tlie  said  information,  put  to  him  by 
her  Majesty's  SoUcitor-General  of  counsel    for    the 
Crown  in  that  behalf ;  and  this  court  having  adjudged 
that  the  said  Jose  Luis  Fernandez  was  bound  by  law 
to  answer  the  said  question,  and  having  required  him 
80  to  do,  he  wilfully  and  in  contempt  of  the  court  re- 
fused to  answer  the  said  question,  and  he  having  wil- 
fully  persisted,   and   still  so  persisting,  in  such  his 
refusal,  the  said  court  doth  therefore  adjudge  that  the 
said  Jose  Luis  Fernandez  has  been  and  is  guilty  of  a 
contempt  of  court,  and  the  said  court  doth  order  and 
adjudge  that  tiie  said  Jose   Luis  Fernandez  be  for 
such  his  contempt  committed,  and  he  is  hereby  com- 
mittedf  to  the  custody  of  the  sheriff  of  the  said  county 
of  York,  and  to  his  keeper  of  her  Majesty's  gaol  of  the 
Castle  of  York,  in  and  for  the  said  county,  to  be  there 
detained  and  kept  in  safe  custody  for  the  term  of  six 
calendar  months  from  the  date  and  year  first  above 
mentioned ;  and  the  said  court  doth  further  order  and 
adjudge  that  the  said  Jose  Luis  Fernandez  also  for 
such  his  contempt  shall  and  do  pay  to  our  said  Lady 
the  Queen  the  sum  of  500^,  and  that  he  be  further 
detained  in  custody  aforesaid  until  the  said  sum  of 
500^  shall  have  been  paid. 
'*  By  the  Court.  Bell,  Associate." 

Bovill,  Q.C.  (with  whom  were  Price^  Q.C.  and  T, 
Jonei)  now  moved  on  affidavits  for  a  writ  of  habeas 
corpta  ad  subjiciendunt,  directed  to  the  governor  of 
York  Castle,  to  bring  up  the  body  of  the  sud  J.  L. 
Fernandez,  in  order  that  he  might  be  discharged  from 
custody  on  the  ground  that  the  commitment  was 
illegal.  The  warrant  under  which  the  committal  took 
place  is  in  general  terms.  Now  although  the  two  Houses 
of  Parliament  and  the  Superior  Courts  at  Westminster 
have  power  to  issue  general  warrants  (for  which  Lord 
Sk<ifte»bury'a  case,  I  Mod.  144 ,  R,  v.  Flower,  8  T. 
B.  314  ;  Burdett  v.  AhboU^  14  East,  1 ;  and  Howard 
y*  Gomit^  10  Q.  B.  359,  are  respectively  authorities), 


it  is  submitted  that  what  is  said  in  those  cases^  and 
what  it  is  admitted  is  true  of  Superior  Courts,  has  no 
application  to  a  warrant  issued  under  the  cu-cum- 
stances  in  this  case.    The  warrant  here  professes  to  be 
signed  by  the  assodate,  and  to  be  made  "  at  the  assizes 
held  at  York.*'    Now  a  court  of  assize  is  not  a  Supe- 
rior Court,  and  has  not  the  power  of  one.    The  judges 
of  assize  determine  some  matters  by  virtue  of  their 
conunissions,    others    by  virtue    of    the    statute   of 
Westminster  2nd ;  and  by  the  common  law  (4  Inst. 
159,  160),  these  commissions  are  various :   there  is, 
first,  the  commission  of  oyer  and  terminer  and  gaol 
deliveiy ;  another  is  the  commission  of  assize,  by  vuiue 
of  which  and  the  statute  of  Westminster  2nd.  issues 
are  tried ;  and  thirdly,  a  general  commission  of  the 
peace.     In  each  of  these  commissions  there  are  asso- 
ciated with  the  judges  otiier  persons  of  less  dignity; 
as,  for  instance,  in  the  commission  of  oyer  and  ter- 
miner. Queen's  counsel,  Serjeants,  and  even  justices ; 
and  now  by  recent  Act  of  Parliament  Queen*s  counsel 
are    also  included  in   commissions  of  assize.     Such 
being  their  constitution,  these  courts  are  not  like  the 
Superior  Courts  at  Westminster,  nor  do  they  emanate 
therefrom,  but  are  held  under  a  royal  commission ;  and 
it  would  be  strange  to  say,  nor  can  it  have  been  intended* 
that  any  one  sitting  cmder  such  a  commission,    as 
Queen's    counsel,    Serjeants,   or  magistrates,    should 
have  an  unlimited  power  to  fine  and  imprison  (it  may 
be  for  life)  by  virtue  of  a  general  warrant.     [Pol- 
lock, C.  B. — There  is  no  difference  whatever  between 
the  Lord  Chief  Justice  of  England  sitting  at  aasizes 
and  the  youngest  Queen's  counsel  sitting  under  these 
commi8sions.j      However    that  may  be,   it  is  con- 
tended that  there  is  a  vast  difference  between  persons 
acting  under  these  commissions  and    the  Superior 
Courts  at  Westminster ;  and  the  question  as  to  the 
power  of  such  commissioners  to  issue  general  warrant 
is  a  serious  and  important  one.     The  power  of  a  court 
of  record  to  fine  and  imprison  is  admitted,  but  that 
power   does  not    affect    this  question,     tn.  Bacon's 
Abridgment,    tit.     "Court,"  D.    1,   our    courta  are 
divided  into  three  classes — supreme,    superior,    and 
inferior ;  and  the  superior  are  subdivided  into  more  or 
less  principal — the  "less  principal  ones,"   he  says, 
"are  such  as  are  held  by  commissions  of  oyer  and 
terminer,  assize,  Nisi  Prius,  &c  by  custom  or  charter, 
or  by  virtue  of  Acts  of  Parliament  and  the  King's  com- 
mission, as  the  court  of  sewers,  justices  of  the  peace,  &c., 
thus  placing  courts  of  oyer  and  terminer,  of  assize,  and 
Nisi  Prius,  in  the  same  category  as  coarts  of  sewers,  &c. 
BusheWscaa^^  Vaughan*s  Rep.  135,  is  a  distinct  authority 
to  show  that  the  court  of  sessions  at  the  Old  Bailey, 
which  is  a  court  of  oyer  and  terminer,  is  an  inferior 
tribunal,  and  has  not  the  power  to  commit  by  a  general 
warrant.     The  court  of  sessions  at  the  Old  Bailey  is 
similar  in  its  constitution  to  a  court  of  assize,  and  is 
composed  in  the  same  manner  of  judges  and  others  of 
subordinate  authority ;  and  if,  therefore,  the  one  court 
has  not  the  power,  neither  has  the  other.     That  such 
courts  have  the  power  of  punishing  contempt  by  fine 
and  imprisonment  is  not  disputed ;  but  such  authority 
is  subject  to  revision  by  a  superior  tribunal,  and  the 
wan^mt  must  therefore  set  forth  the  grounds  and  cir- 
cumstances nndcr  which  the  committal  took  place,  in 
order  to  enable  the  court  above  to  see  whether  a  correct 
conclusion  has  been  arrived  at.    (Bidloch  v.  Parsons^ 
I  Salk.  454,  was  also  referred  to.)    The  authority  of 
BtuheWs  case  is  recognised  by  Lord  Ellenborough  in 
Burdett  v.  Abbott,  14  East,  69,  70  ;  and  more  re- 
centiy  by  Lord  Denman,  C.J.,  who  plainly  shows  the 
reason  for  accuracy  and  particularity  in  the  warrant, 
when  he  says,  "What  injustice  might  not  have  been 
conunitted  by  the  ordinary  courts  in  pa.'^t  times,  if  such 
a  course  had  been  recognised,  as,  for  instance,  if  tho 
recorder  of  London  in  BusheWt  case  had  suppressed  the 
fact  that  the  jnrymen  were  imprisoned  for  retursing 
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a  verdict  of  acquittal  :**  (^Sheriff  of  Middlesex  caae, 
11  A  &  E.  292.)  In  Lord  Sltaftesbunfs  case,  this 
distinction  between  the  powers  of  a  superior  and  in- 
ferior ooort  is  referred  to ;  that  was  a  committal  by 
the  House  of  Lords  for  contempt,  and  the  retnm  to  a 
writ  of  habeas  was  to  the  effect  that  the  committal 
was  under  a  general  warrant,  and  in  giving  judgment, 
remanding  the  prisoner,  it  is  expressly  said :  "  Such  a 
return,  if  made  by  an  ordinaxy  court  of  justice,  would 
have  been  ill  and  uncertain:"  (1  Mod.  157.) 
And  in  Reg,  v.  Patey^  2  Ld.  Raym.  Rep.  1106,  Gould, 
J.,  in  giving  judgment,  says :  '*  If  this  had  been  a 
retturn  of  a  commitment  by  an  inferior  court  it  had 
been  naught,  because  it  did  not  set  out  a  sufficient 
cause  of  commitment."  As  to  what  ought  to  appear 
on  the  face  of  general  warrants,  he  referred  to  judg- 
ments of  Coleridge,  J.,  in  Howard  v.  Goueit^  10  Q.  B. 
pp.  380-1,  and  l^rd  Denman,  O.J.  lb.  p.  407.  Again, 
the  court  of  assize  exercisos  its  power  by  virtue  of  a 
statute,  and  where  special  jurisdiction,  independent  of 
the  ordimuy  power  of  the  court,  is  exerdsed,  it  is  ne- 
cessary to  show  plainly  the  facts  giving  the  jurisdiction : 
{Christie  v.  Unwin^  A.  &  E.  373,  per  Coleridge,  J., 
p.  379;  Harrison  v.  Wright^  per  Parke,  B.,  13 
M.  &  W.  818;  Ex  parte  Leake,  ^v  Parke,  B,  9 
B.  &  C.  240 ;  Rex  v.  Brown,  8  T.  R.  26;  ThomUn- 
son's  case,  12  Rep.  104.)  Another  objection  is,  that 
the  warrant  does  not  show  whether  the  offence  was 
committed  during  a  civil  or  criminal  trial,  or  whether 
or  not  before  a  jury.  It  says,  **  At  the  assizes  held," 
&C.,  and  "  this  court  having  adjudged,"  &c.  It  is 
impossible  to  say  whether  this  took  place  under 
the  commission  of  oyer  and  terminer,  or  of  assize, 
or  whether  it  was  an  information  laid  by  the 
Attorney-General  before  the  justices,  as  commis- 
sioners of  the  peace.  It  is  bad  too  for  not  showing 
special  authority  and  jurisdiction.  Wilde,  B.  refers  to 
the  judgment  of  Ashurst,  J.  in  /?.  v.  Jofi/^e,  that  although 
judges  of  assize  derive  authority  under  a  particular  sta- 
tute, yet  all  that  is  done  by  them  is.virtually  done  under 
tlic  authority  of  the  court  above.  Again,  it  ought  to  appear 
on  the  warrant  whether  it  emanated  from  a  Superior 
Court,  which  the  court  of  oyer  and  terminer  is  not. 
[Bbamwell,  B. — ^Tbero  were  two  judges  assigned  to 
take  the  assizes:  records  are  drawn  up  imder  different 
captions,  according  to  the  business  done — ^the  criminal 
business  under  the  commission  of  oyer  and  ter- 
miner;  the  civil,  under  the  commission  of  assize.] 
Then  if  it  is  to  be  assumed,  from  the  caption,  that  it 
was  under  the  commission  of  assize,  it  is  bad  for 
not  showing  that  the  proceedings  were  under  an  in- 
formation sent  down  by  the  Court  of  Q.  B.  Furtlier, 
the  warrant  does  not  state  what  the  question  was,  nor 
that  it  was  material.  In  such  a  case  nothing  must  be 
presumed.  But,  apart  from  all  question  as  to  jurisdic- 
tion and  the  validity  of  the  warrant,  the  witness  was 
not  bound  to  answer  the  question ;  the  9tU  and  10th  sec- 
tions of  the  15  &  16  Vict  c  57,  do  not  extend  to  im- 
peachment by  the  House  of  Commons.  The  certificate, 
however  powerful  to  shelter  the  witness  from  any  other 
proceedings,  cannot  stop  the  House  of  Commons — it  is 
&  casus  omissus.  Nor  could  the  judge  protect  hun  by 
his  opinion.  The  witness  alone  can  determine  whether 
an  answer  has  a  tendency  to  criminate  him,  and  it  is 
his  privilege  so  to  do  ;  and  even  if  he  were  mistaken  in 
supposing  himself  liable  to  impeachment,  he  is  still 
entitled  to  the  privilege,  and  it  is  not  to  be  assumed 
that  the  tendency  to  criminate  must  have  reference 
Solely  to  bribery.  Suppose  he  had  embezzled  the 
money ;  the  certificate  would  have  been  no  protection 
there,  whilst  the  answer  might  be  a  link  in  the  chain 
to  convict  him  hereafter.  In  Fisher  v.  Ronalds,  12 
C.  B.  765,  Maule,  J.  clearly  states  the  nature  of  the 
privilege,  and  his  view  has  been  adopted  by 
Pollock,  C.  B.  m  Adams  v.  Llogd,  8  H.  &  N.  361, 
«Aa  WW  ref ^rnd  to  k  GarMs  caae,  2  Cut.  &  Sjr« 


[Wilde,  B. — ^The  result  would  be  that  you  would 
never  be  able  to  obtain  an  answer  to  the  simplest  qnes* 
tion :  a  man  might  refuse  to  tell  his  name.J  LuUj, 
the  witness  should  have  been  asked  if  he  had  any  canso 
to  show  why  he  should  not  be  adjudged  guilty  of  con- 
tempt, and  then  the  matter  and  the  bona  fiiu  of  the 
refusal  could  have  been  inquired  into.  But  this  was 
not  done,  and  no  proper  opportunity  was  ^ven  to  the 
witness  to  explain  his  conduct.  In  his  affidavit  the 
witness  swears  to  his  bond  fide  belief  that  the  answer 
would  have  a  tendency  to  criminate  him ;  that  he  was 
not  acting  in  collusion  with  J.  B.  Charleswortb,  and 
that  he  had  *no  intention  to  commit  a  contempt  of 
court. 

Pollock,  C.B.— We  think  we  ought  to  take  time 
to  consider  the  argument  which  has  been  prepared 
with  so  much  pains,  and  presented  to  us  with  such 
ingenuity,  and  here  we  do  no  wrong  to  the  applicant, 
because,  if  we  gave  judgment  now,  it  wonld  prooably  be 
adverse  to  his  application.  CWr.  adv,  vutL 

April  23. — Pollock,  C.B.  now  delivered  the  jadg- 
meat  of  the  court. — I  have  the  written  judgment  of 
the  court  in  the  matter  of  Fernandez,  and  I  now  pxxxseed 
to  deliver  it     This  was  a  case  moved  by  Mr.  Bovill, 
on  Friday  last,  and  the  motion  was  for  a  writ  of  habeas 
corpus  to  bring  up  the  body  of  the  deft,  in  order  to 
Ills  being  discharged  on  the  ground  of  the  commitment 
being  illegal.    The  argument  occnpied  a  considerable 
time,  and  was  founded  on  cases  not  Tbry  often  dted 
in  court,  and  some  of  them  of  an  andent  date.     We 
had  little  doubt  at  the  close  that  the  writ  ought  not  to 
issue,  but  we  thought  it  desirable  to  take  a  short  time 
to  look  into  the  state  of  the  law  upon  the  subject, 
and    we    are    now    clearly    of    opinion     that    no 
writ    ought    to    be   granted.      The    only    question 
in  reality  before  us  is,  whether  the  court  of  assize  at 
York  which  ordered  this  commitment  is  a  superior  or 
an  inferior  court.     If  superior,  it  is  not  /equired  to 
set  out  the  cause  of  commitment  with  the  particular 
circumstances— it  is  sufficient  to  sUte  the  cause  gene- 
rally;  and  the  case  would  be  otherwise  if  it  be  an  infe- 
rior court    To  support  the  view  of  Mr.  Bovill,  that  a 
court  of  assize  is  an  inferior  com*t,  two  authorities,  and 
two  authorities  only,  were  cited.    The  first  was  in 
Bacon's  Abr.  tit  "  Courts,"  D ;  upon  referring  to  which 
it  appears  to  be  an  authority  directly  the  other  way. 
The  courts  of  record  are  there  divided  into  supreme, 
superior,  and  inferior*    Superior  Courts  of  record  aie 
more  principal  or  less  principal ;  the  more  principal 
are— Parliament,  Chancery,  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  the  justices  itinerant,  &c  ;  the 
less  principal  courts  are  such  as  are  held  by  commission 
of  gaol  delivery,  oyer  and  terminer,  assize,  Nisi  Prius, 
&c    All  these  seem  to  stand  on  the  same  footing.    A 
court  of  assize,  or  of  Nisi  Prius,  is  therefore  a  Supe- 
rior Courts  although  a  less  principal  one,  and  as  such, 
as  far  as  this  authority  goes,  has  authority  to  commit 
for  contempt  without  setting  forth  the  particulars  of 
the  contempt  in  respect  of  which  the  commitment  is 
awarded.     The  other  authority  was  BusheWs  case,  the 
comments    on    which     by    Lord    Ellenboiough,    in 
Burden  v.  AhboU,    14  East,    pp.  69   and  70,  show 
that     for     this     purpose    Bushelts    case     is     no 
authority.    It  was  cited  to  show  that  an  order  of  the 
court  of  commissioners  at  the  Old  Bailey  ouj^t  to  set 
out  the  cause  of  commitment,  and  therefore  that  that 
court  is  to  be  considered  as  an  inferior  court.     In  p.  70 
Lord  Kllenborough  called  Mr.  Holroyd's  attention  to 
the  fact  that  in  BushelTs  case  it  was  hiid  down  gene- 
rally that  the  cause  of  commitment  ought  to  appeuri 
and  that  the  necessity  of  setting  out  the  case  with  par- 
ticularity is  not  confined  to  the  case  of  an  inferior 
courtf  but  ought  to  be  observed  whether  the  court  be 
inferior  or  superior.    Mr.  Holroyd  admitted,  as  he 
could  not  avoid  doing,  that  it  was  laid  down  generally. 
Now,  so  far  ButheWi  qam  wm  wioDg)  ultibravgh  th^ 
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deoiiiioii  iru  andonbtedly  quite  right  in  law  to  the 
extent  of  holding  that  the  cause  of  comniitinent  must 
appear  in  the  commitment  of  the  inferior  court    The 
argument  therefore  fails  to  show  that  the  court  of  oom- 
missionen  at  the  Old  Bailey  was  an  inferior  court.  Bat 
there  is  an  authority,  not  cited  by  Mr.  Bovill,  which 
goes  directly  to  show  that  that  court  is  a  Superior 
Court,  in  the  opinion  at  least  of  Abbot,  G.  J.,  and  also 
was  expressly  so  held  by  Wood,  B.,  in  the  case  of  Rex 
Y.  Clement^  4  B.  &  Aid.  218,  and  11  Pri.  70.     In  that 
oaae  the  court  at  the  Old  BaUey  had  made  an  order  for- 
bidding any  publications  of  a  portion  of  certun  trials 
nntal  the  whole  were  concluded.     This  order  had  been 
disobeyed  by    the  deft,    and    the    court  fined    him 
500/.   for  his  contempt  in  disobeying  the  order,  not 
stating  what  was  the  order  he  had  disobeyed.    The 
proeiding  judge   at  that  session  was  Abbot,   C.  J., 
and     we    have    no    doubt    that    the    order,    im- 
posing the  fine  for    the  contempt   of   the    deft,    in 
disobeying  the  order,  was  very  carefully  considered 
and  prepared.     It  is  set  out  at  full  in  the  report  in 
11  Price,  and  it  is  an  authority  to  show  that  the  court, 
at  that   time,   Abbot,   C.J.  being  the  commissioner, 
claimed  to  act  and  did  act  as  a  Superior  Court,  not 
setting  out  the  particulars  of  the  contempt  it  proposed 
to  pnnUh,  and  Woed,  B.  in  his  judgment  (\  1  Price,  87), 
expressly  speaks  of  the  court  as  a  Superior  Court  of 
Record.     Assuming,  therefore,  that  a  court  of  assize  is 
a  Superior  Court  (and  it  certainly  may  be  taken  with- 
out any  doubt  that  a  court  of  assize  is  as  much  a 
Superior  Court  of  Record  as  a  court  of  commissionGrs 
at  the  Old  bailey  was  before  it  was  superseded  by  the 
present   court  establbhed    by  Act   of   Parliament), 
assuming  a  court  of  assize  to  be  a  Superior  Court,  the 
law  applicable  to  this  commitment  is  really  not  open  to 
any  doubt.     It  was  solemnly  decided  in  the  H.  of  I*, 
in  Burdett  v.  Abbott  (in  error,  5  Dow.  Rep.  200), 
as  it  had  been  in  the  court  below,  14  East,  and  in 
The  Sheriff  <if  Middlesex  case,  11  Ad.  &£U.  292,  that 
in  a  warrant  of  commitment  by  a  Superior  Court,  the 
adjudication  of  the  contempt  may  be  general,  and  the 
particular  circumstances  need  not  be  set  forth.  This  is 
all  that  is  necessary  for  the  purpose  of  the  decision  of 
this  case  now  before  us ;  but  we  do  not  regret  that  Mr. 
BoTill  brought  under  our  notice  all  the  circumstances 
that  took  place  at  the  trial,  as  it  affords  us  an  oppor- 
tunity of  saying  that  we  entirely  concur  in  the  view 
takea  by  the  learned  judge  who  presided  (Hill,  J.),  as 
to  the  whole  course  of  proceeding  on  that  oecaslon. 
There  will  be  no  writ  of  habea$  eorput  issued. 

WrUrrfmed. 
Attorneys  for  the  applicant,  StnghUm  and  PUman, 


Monday^  April  29. 

Req.  on  the  prosecution  of  Mappin  and 

OTHERS  (resps.)  V.  TouLE  (app.) 

Matter  and  toorhman — Abtentingfrom  service — Con- 
viction for  bjf  justices  vnder  6  Geo,  3,  c.  25 — Second 
leaving  service  under  bond  Jide  claim  of  right — 
Statutes  6  Geo.  3,  c.  25,  and  4  Geo.  4,  c.  34— 
Repeal  of  farmer  bg  latter  Act. 

TFAere  at  the  time  of  the  original  departttrefi-om  the 
master's  service  the  worleman  means  it  to  be  a  per- 
manent deparburef  and  has  no  mtention  to  return  to 
such  servioe : 

Held  (per  PoUock^C.  B.  and  Martin,  B.;  dissentjente, 
BramweUf  B.\  (hat  the  master  puts  an  end  to  the 
contract  of  service  by  proceeding  ctgaiiut  the  worh" 
man  swnmarUy  under  the  Act;  and  that  the  justices 
have  no  power  to  convict  the  worhman  a  second 
time  for  not  returning  to  the  service  cfUr  Ike  expi- 
ration of  the  first  imprisonment. 

Wltere  a  toorkman  declines  to  return  to  the  service 
after  his  first  imprisoumentj  under  a  bona  fide  claim 
of  right  founded  on  his  belief  in  ttte  advice  given 


him  hy  his  aUomey  that  heis  noit  bound  to  retvm  in 
consequence  of  the  previous  conviction  having  put  an 
end  to  the  contract,  but  the  justices  never  theleu  con* 
vict  him  for  not  returning: 
Held  (per  iotam  curiam),  that  the  toorhman  in  acting 
upon  such  bond  fide  claim  of  right  is  not  liable  to  be 
proceededagabut  before  the  justices  a  secondtime,  and 
that  the  se^md  conviction  is  bad  on  that  ground, 
ffeld  also,  thcU  a  conviction  under  6  Geo.  3,  c.  25,  s,  4, 
is  bad  on  the  ground  that  that  statute  is  repealed  or 
practically  superseded  (quoad  these  partictdar  prO" 
ceedings)  hy  &e4  Geo.i,  c.  34,  s.  3. 
Special  case  under  20  &  21  Vict.  c.  43,  stated  by 
two  justices  of  the  borough  of  Sheffield  for  the  opinion 
of  the  court,  as  to  the  validity  of  a  conviction  by  said 
justices  under  6  Geo.  3,  c  25,  s.  4,  of  a  workman  for 
absenting  himself  from  his  master's  service  before  his 
contract  had  expired.    The  facts  found  by  the  caso  are 
as  follow  : — 

The  app.,  a  journeyman  cutler,  was  in  the  service 
of  Messrs.  Mappin,  of  Sheffield,  under  a  written 
agreement,  signed  by  both  parties,  in  the  following 
form  : — 

**  An  agreement  made  this  19th  Dec  1859,  be- 
tween Robert  Yonle  of  the  first  part,  and  Edwaid 
Mappin  and  Joseph  Charles  Mappin  of  the  second  part. 
The  said  R.  Youlo  doth  hereby  hire  himself  and  agree 
to  work  for  the  said  parties  of  the  second  part 
as  a  journeyman  springknife  cutler,  for  the  term  of 
three  years  from  the  date  hereof,  during  all  which  time 
the  said  Robert  Youle  shall  and  will  diligently  and 
wholly  employ  and  apply  himself  in  the  service  of  the 
said  parties  of  the  second  part,  and  shall  not  work  for, 
serve,  or  assist  any  other  person  or  persons  whatsoever,'* 
and  in  consideration  thereof  the  said  E.  and  J.  C. 
Mappin  did  thereby  "  hire  and  agree  fully  to  employ 
the  said  R.  Youle  in  the  capacity  and  for  the  term  afore- 
said,*' and  to  pay  him  as  m  the  said  agreement  men- 
tioned for  the  work  which  he  should  do,  with  a  proviso 
enabling  either  party  to  determine  the  hiring  at  the  end 
of  two  years,  on  giving  to  the  other  of  them  one 
month's  notice  in  writing'-,  "  and  if  the  said  R.  Youle  be 
the  person  ^ving  such  notice,  on  his  paying  to  the 
said  parties  of  the  second  part  at  the  time  of  giving 
such  notice  the  whole  of  any  debt  which  he  may  then 
owe  to  them." 

The  app.  was  to  be  paid  by  piecework — that  is 
to  say,  not  by  wages  by  tlie  week  or  month,  but 
in  proportion  to  the  value  of  the  work  done  according 
to  a  certain  scale  of  prices.  Under  this  contract  ho 
entered  and  remained  in  Messrs.  Mappin's  service  until 
the  7th  July  last,  when  he  absented  himself  without 
their  consent,  and  continuing  so  absent,  a  complaint 
was  laid  against  him  on  the  3rd  Aug.  After  hearing 
evidence  upon  oath  on  both  sides,  the  justices  con- 
victed the  said  R.  Youle  of  a  misdemeanor  in  res- 
pect of  his  contract,  "  for  that  he  did  on  the  7th  July, 
and  still  did,  unlawfully  absent  himself  from  his  said 
master's  service,  without  leave  or  lawful  excuse,  and 
without  his  said  master's  consent,  and  neglected  to 
fulfil  the  conditions  of  the  said  contract,  contrary  to  tho 
statute  in  that  case  made  and  provided  *,"  and  the  said 
justice  did  thereupon  adjudge  that  the  said  R.  Youlo 
should  be  '^  imprisoned  in  the  house  of  correction  at 
Wakefield,  and  kept  to  hard  labour  for  the  space  of 
twenty-one  days,  and  that  during  the  said  term  tho 
wages  of  the  said  Robert  Youle  should  abate." 

In  pursuance  of  the  above  conviction,  which  was 
made  under  the  4  Geo.  4,  c.  34,  s.  3,  the  app.  was 
committed  to  prison  for  twenty-one  days.  He  did  not 
return  to  Messrs.  Mappin's  service  at  the  expiration  of 
his  imprisonment,  whereupon  on  the  12th  Sept.  they 
preferred  a  second  complaint  against  him,  "  for  that 
he  did,  on  the  29th  Aug.  last,  before  the  term  of  bis 
contract  was  completed,  unlawfully  absent  himself 
without  leave  or  lawful  excuse,'*    Tills  complaint  was 
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heard  on  the  13th  Sept,  before  the  two  justices  who 
state  this  case. 

It  was  proved  before  them  that  the  app.  entered 
Messrs.  Mappin's  service  under  the  aforesaid  agreement 
and  was  absent  therefrom  on  the  daj  named  in  the 
information  (29th  Aug.),  and  had  not  returned  since 
that  day ;  tiiat  he  was  found  on  the  1 1  th  Sept.  work- 
ing at  another  manufactory,  when,  on  being  asked 
why  he  had  not  come  to  his  work  now  he  was  out  of 
prison,  he  said  he  *'  had  offered  to  pay  Mr.  Mappin  the 
money  he  owed  him,  and  he  thought  Mr.  Mappin 
oaght  to  accept  it,  and  release  him  from  the  agreement, 
for  he  was  earning  more  money  there  and  did  not 
want  to  return."  His  previous  committal  on  the  3rd 
Aug.,  and  that  he  had  not  returned  to  his  service 
since  his  discharge  from  prison,  were  also  proved.  In 
answer  to  a  question  by  the  justices,  he  said  he  de- 
clined now  to  return  to  Messrs.  Mappings  service  in 
consequence  of  his  solicitor  having  advised  him  not  to 
do  so.  It  was  urged  on  his  behalf  before  the  justices 
that,  having  been  once  convicted  for  leaving  the  service, 
he  coald  not  again  bo  convicted  for  not  returning ;  that 
the  justices  had  no  jurisdiction,  inasmuch  as  it  was  one 
offence  which  had  been  satistied.  The  justices,  how- 
ever, convicted  him  ^*  of  having  on  29th  Aug.  last  past, 
at  the  borough  aforesaid,  without  notice,  and  before  the 
term  of  his  contract  was  completed,  unlawfully,  with- 
out the  consent  of  his  said  masters,  or  either  of  them, 
and  without  just  or  lawful  excuse,  absented  himself 
from  his  said  service ;  and  of  not  having  fulfilled  his  said 
contract,  contrary  to  the  form  of  the  statute  made  and 
pjissed,  &c.  (6  Geo.  3,  c.  25),  and  did  adjudge  the 
said  R.  Youlc  to  be  imprisoned  in  the  house  of  correc- 
tion at  Wakefield,  in  the  West  Riding  of  Yorkshire,  for 
the  space  of  one  month.*' 

Being  dissatisfied  with  the  above  decision,  as  erro- 
neons  in  point  of  law,  tlie  app.  applied  to  the  justices 
for  a  case,  under  20  &  21  Vict.  c.  43,  and  was  admitted 
to  bail  in  the  meantime. 

The  justices  say :  **  We  were  of  opinion  that  the 
deft,  was  proved  to  be  guilty  of  the  offence  charged  in 
the  information  and  compluut,  and  against  the  provi- 
sions in  that  behalf  contained  in  the  statute  of  G  Geo. 
3 ;  and  we  were  also  of  opinion  that  deft,  was  liable 
under  the  above  statute  to  be  again  convicted  and  im- 
prisoned for  not  returning  after  his  said  imprisonment, 
under  the  same  agreement,  but  on  the  contrary,  ad- 
visedly, absenting  himself  from  the  service  of  his 
masters,  and  worlang  for  others,  after  his  former  im- 
prisonment and  before  the  time  of  his  agreement  with 
Messrs.  Mappin  had  expired ;  and  we  accordingly  ad- 
judged him  to  be  imprisoned  in  the  house  of  correction 
at  Wakefield  for  one  month.  If  the  court  shall  be 
of  opinion  that  the  said  determination  is  not  erroneous 
in  point  of  law,  then  the  said  determination  shall  be 
confirmed  ;  but  if  the  court  shall  bo  of  a  contrary 
opinion,  then  the  said  determination  shall  bo  reversed.^ 

The  case  came  on  for  argument  in  Hilary  Term, 
when  the  court  directed  the  case  to  be  sent  back  for 
amendment  and  more  specific  statement  by  the  jurttices 
on  the  two  following  points : — 

1.  If  any  evidence  wi  s  given  before  them  to  show 
whether  the  absence  of  the  app.  in  respect  of  which 
the  first  conviction  was  made  was  a  temporary  absence, 
or  an  absence  with  intention  not  to  return  at  all,  and 
not  to  fulfil  the  contract  ?  and  if  there  was,  to  state  it, 
and  the  conclusion  they  draw  from  such  evidence. 

2.  W^bither  on  the  last  ocoision  on  wliich  he 
refused  to  return  to  the  service,  he  bond  fide  believed 
that  he  was  not  bound  to  return  to  the  service,  in 
consequence  of  the  previous  conviction  ? 

The  amended  case  states  in  substance,  first,  that  there 
was  no  evidence  to  show  whether  the  first  absence  was 
temporary  only,  or  an  absence  with  intention  not  to 
return  at  all,  and  not  to  fulfil  the  contract  except 
that,  on  the  11th  Sept.,  eighteen  days  after  his  im- 


prisonment had  expired,  the  app.  had  stated,  in  answer 
to  the  question  why  he  had  not  returned  to  his  work 
at  Messrs.  Ma^pin^s,  that  he  was  willing  to  pay  them 
the  money  he  owed  them  for  advances,  which  the/ 
ought  to  accept,  and  release  him  from  his  contract,  as 
he  was  earning  higher  wages  elsewhere,  and  more  than 
Messrs.  Mappin  would  allow  him  to  earn  ;  and  secondly, 
that  he  absented  himself  from  his  work  owing  to  a 
dispute  with  his  master  about  the  prices  allowed  for 
work,  and  also  about  the  kind  of  work  on  which  ha 
had  been  employed ;  and  that  he  was  iidvised  by  lus 
attorney  that  the  contract  was  at  an  end,  and  that  ho 
was  hot  compellable  to  return,  and  the  justice  thought 
it  very  probable  that  he  b<mdjide  believed  the  opinion 
of  his  attorney. 

The  following  are  the  sections  of  the  two  statutes 
bearing  on  the  question : — 

The  6  Geo.  3,  c.  25,  **  An  Act  for  better  regulating 
apprentices  and  persons  working  under  contract." 

Sect.  1.  Recites,  that  persons  employed  in  several 
manufactories  of  this  kingdom  frequently  take  appren- 
tices, and  such  apprentices  frequently  absent  them- 
selves from  their  seivice,  for  remedy  whereof  it  is 
enacted,  that  *'  if  any  apprentice  shall  absent  himself 
from  his  master's  service  before  the  term  of  his 
apprenticeship  shall  have  expired,  every  such  apprentioe 
shall,  at  any  time  or  times  thereafter,  whenever  ho 
shall  be  found,  be  compelled  to  serve  his  said  master 
for  so  long  a  time  as  he  shall  have  absented  himself 
from  such  service,  unless  he  shall  make  satisfaction  to 
his  master  for  the  loss  he  shall  have  sustained  by  his 
absence  from  his  service ;  and  so^  Jrom  $ime  to  time 
M  often  as  such  apprentice  shall,  without  leave  of  his 
master,  absent  himself  from  his  service  before  the  term 
of  his  contract  shall  be  fulfilled ;  and  in  case  any  such 
apprentice  shall  refuse  to  serve  as  hereby  required,  or 
to  make  such  satisfaction  to  his  master,  such  rnast^ 
may  complain,  upon  oatli,  to  any  justice  of  the  peace 
for  the  county  or  place  where  he  shall  reside,  which 
oath  such  justice  is  hereby  empowered  to  administer, 
and  to  issue  a  warrant  under  his  hand  and  seal  for 
apprehending  any  such  apprentice ;  and  such  justice, 
upon  hearing  the  complaint,  may  determine  what 
satisfaction  shall  be  made  to  such  master  by  such 
apprentice ;  and  in  case  such  apprentice  shall  not  give 
security  to  make  such  satisfaction  according  to  such 
determination,  it  shall  and  may  be  lawful  for  such 
justice  to  commit  every  such  apprentice  to  the  house 
of  correction  for  any  time  not  exceeding  Ihree 
months." 

Sect.  4.  "  And  whereas  it  frequently  happens  that 
artificers,  calico  printers,  handicraftsmen,  &c.  and 
others,  who  contract  with  persons  for  certain  terms, 
do  leave  their  respective  services  before  the  terms  of 
their  contracts  are  fulfilled,  to  the  great  disappointment 
and  loss  of  the  persons  with  whom  they  so  contract, 
for  remedy  whereof  be  it  further  enacted,  that;  if  any 
calico  printer,  handicraftsman,  &c.,  or  other  person 
shall  contract  with  any  person  whomsoever,  for  any 
time  or  times  whatsoever,  and  shall  absent  himself  from 
his  service  before  the  term  of  his  contract  shall  be  com- 
pleted, or  be  guilty  of  any  other  misdemeanor,  that 
then  and  in  every  such  case  it  shall  and  may  be  lawful 
for  any  justice  of  the  peace  of  the  county  or  place 
where  any  such  artificer,  &c  shall  be  found,  and  such 
justice  is  hereby  authorised  and  empowered,  upon  com- 
plaint thereof  made  upon  oath  to  him  by  the  person 
with  whom  such  artificer,  &c  shall  have  so  contnu^d, 
or  by  his  or  her  steward  or  agent,  which  oath  snch 
justice  is  hereby  empowered  to  administer,  to  issue  his 
warrant  for  the  apprehendmg  every  such  artificer,  &&, 
and  to  examine  into  the  nature  of  the  complaiat ;  and 
if  it  shall  appear  to  such  justice  that  any  snch  artificer, 
&c.  shall  not  have  fulfilled  such  contract,  or  hath  been 
guilty  of  any  misdemeanor,  it  shall  and  may  be  lawful 
for  such  justice  to  commit  every  such  person  to  the 
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honse  of  oorreotion  for  the  coanty  or  place  where  such 
Jastioe  shall  reside,  for  any  time  not  exceeding  three 
months  nor  less  than  one  month/* 

The  4  Geo.  4,  c  34,  "  An  Act  to  enlarge  the  powers 
of  justices  in  determining  complaints  between  masters 
and  senrants,  and  between  masters,  apprentices,  aH'tfi- 
oers  and  others." 

Sect  1  recites  the  6  Geo.  3,  o.  25,  and  other  Acts, 
and  that  **  it  is  expedient  to  extend  the  powers  of  the 
Mid  Acts,**  &c 

Sect  4.    "  Ajid  be  it  further  enacted,  that  if  any 
senrant  in  hosbandry,  or  any  artificer,  &c.,  shall  contract 
with  any  person  or  persons  whomsoever,  to  serve  him, 
her,  or  thun  for  any  time  or  times  whatsoever,  or  in  any 
ether  manner,  and  shall  not  enter  into  or  commence  h^ 
or  her  service  according  to  his  or  her  contract  (such 
contract  to  be  in  writing,  and  signed  by  the  contracting 
parties),  or  having  entered  into  such  service  shall  ab- 
Bent  himself  or  herself  from  his  or  her  service  before 
the  term  of  his  or  her  contract,  whether  such  contract 
ahall  be  in  writing  or  not  in  writin/:,  shnll  bo  com- 
pleted, or  neglect  to  fulfil  the  same,  or  bo  guilty  of  any 
other  misconduct  or  misdemeanor    in  tlio  execution 
thereof,  or  otherwise  respecting  the  same,  then  and  in 
every  such  case  it  shall  and  may  be  lawful  for  any  jus- 
tice of  the  peace  of  the  couoty  or  pUco  where  such 
servant  in  husbandry,  artificer,  &c,  shall  have  so  con- 
tracted, or  be  employed  or  be  found,  and  suob  justice 
L»  hereby  authorised  and  empowered,  upon  complaint 
thereof  made  upon  oath  to  him  by  the  person  or  per- 
sons,  or  any  of  them,  with  whom  such  servant  in 
husbandry,  artificer,  &c,  shall  have  so  contracted,  or 
by  liis,  her,  or  their  steward,  manager,  or  agent,  which 
oath  such  justice  is  hereby  empowered  to  administer,  to 
iflsue  his  warrant  for  the  apprehending  every  such  ser- 
vant in  husbandry,  artificer,  &c,  and  to  examine  into 
the  nature  of  the  complaint ;  and  if  it  shall  appear  to 
mch  jusrice  that  any  such  servant  in  husbandry,  arti- 
ficer, &&,  shall  not  have  fulfilled  such  contract,  or  hath 
'been  guilty  of  any  other  misconduct  or  misdemeanor 
08  aforesaid,  it  shall  and  may  be  lawful  for  such  justice 
to  commit  every  such  person  to  the  house  of  correc- 
tion, there  to  remain  and  be  held  to  hard  labour  for  a 
reasonable  time,  not  exceeding  three  months,  tmd  to 
abate  a  proportionable  part  of  lus  or  her  wages  for  and 
during  such  period  as  he  or  she  shall  be  so  confined  in 
the  house  of  oorrection ;  or  in  lieu  thereof,  to  pnnish 
the  offender  by  abating  the  whole  or  any  part  of  his  or 
her  wages ;  or  to  discharge  such  servant  in  husbandry, 
Artificer,  &c.,  from  his  or  her  contract,  service,  or  em- 
ployment, which  discharge  shall  be  given  under  the 
hand  and  seal  of  such  jastioe  gratis." 

April  SQ.-^Mellith,  Q.C.  for  the  deft— The  ques- 
tion is,  whether  a  workman  who  has  been  convicted  for 
absenting  himself  from  his  employment,  and  sentenced 
to  imprisonment,  and  who  declines  to  return  to  his 
service  aftor  his  discharge,  is  liable  to  be  summoned 
and  punished  again.  Assuming  that  he  was  bound  to 
return,  he  could  not  be  convicted  criminally  for  not 
returning,,  if  lie  bond  fidA  believed  he  was  not 
bound.  The  ease  of  R^d&r  t.  If  ockj,  29  L.  J. 
1,  M.O.,  is  an  express  authority  to  that  effect  Ko 
doubt  in  that  case  the  man  thought  he  had  complied 
with  the  contract  Here  the  deft,  acted  on  a  supposed 
right,  and  under  the  advice  of  his  attorney,  and 
adapting  the  view  expressed  by  Pollock,  O.B.,  in  E» 
parU  Bakery  2  H.  &  N.  219,  Ex.,  he  declined  to  re- 
turn to  the  serrioe.  But,  seoondfy,  the  prior  conviction 
put  an  end  to  the  contract-.  The  leaving  the  service 
permanently  was  one  offence,  and  having  been  once 
punished,  he  cannot  be  punidied  a  second  time :  the 
j  ustioes  have  no  fhrther  jurisdiction  in  the  matter.  An 
ordinary  case  of  contract  of.servioe  is  put  an  end  to  by 
tiie  party  going  away  and  abandoning  it,  and  the 
remedy  a  master  has  is  by  an  action  for  damages.  So 
if  ft  servant  be  wrongfully  dismissed  an  action  liesi  and 
[Mag.  Cas.j 


damages  may  be  recovered,  but  in  both  these  cases  the 
service  is  at  an  end,   and  the  remedy  adopted  for 
compensation  is  taken  once  and  for  all.    So  here 
the  leaving  the   service   is  an  offence  against    the 
Act,  for  which  a  workman  is  to  be  punished  once 
for   all.      His   liability   to   serve    is  gone  after   he 
has  once  wilfully  abseute !  himself  and  been  punished ; 
the  service  is  at  an  end,  and    he  cannot  bo   again 
punished  under  the  Act,  any  more  than  a  second  action 
could  be  brought  in  either  of  the  last-mentioned  cases. 
[ftlABTiN,  B. — Suppose  a  contract  of  service  for  five 
years,  and  at  the  end  of  three  months  the  man  chooses 
to  leave  and  refuses  to  return ;  can  the  master  by  the 
assistance  of  the  justices  keep  him  in  prison  for  four 
years  and  three-quarters  ?]    Again,  the  former  convic- 
tion was  under  4  Geo.  4,  c.  34,  s.  3 ;  the  present  one 
is  under  the  4th  section  of  6  Geo.  3,  c.  25;  there  is 
nothing  about  **  and  so  from  time  to  time*'  in  this  sec- 
tion ;  those  vrords  occur  in  the  1st  section  of  this  very 
Act,  with  respect  to  "  apprentices,"  which  makes  the 
remarks  of  the  Lord  Chief  Baron,  in  Ex  parte  Baker, 
on  tlie  omission  of  those  words  altogetiier  from  the 
4  Geo.  4,  c.  34  (which  was  the  Act  under  conuderation. 
in  that  case)  stronger  in  favour  of  the  deft    Thirdly, 
the   6  Geo.  3,  c  25,  is  impliedly  repealed  by  the 
4  Geo.  4,  c  34 ;  tho  latter  Act  extends  the  powers  of 
the  justices  in  favour  both  of  master  and  servant ;  the 
previous  statute  gave  a  minimimi  punishment  of  a 
month ;  by  the  latter  Act  the  justices  may  either  im- 
prison for  a  reasonable  time  not  exceeding  three  months, 
with  abatement  of  wages ;  or  abate  the  whole  or  any 
part  of  the  wages,  or  discharge  the  servant  from  the 
employment.    The  two  statutes  are  inconsistent  with 
each  other.  Cases  must  often  occur  between  master  and 
workman  in  which  the  minimum  punishment  of  one 
month  would  be  very  unjust ;  the  Legislature  intended 
to  remedy  that  evil,  but  if  it  be  held  that  the  statute 
of  Geo.  3  remains  in  fiurce  and  unmodified  by  the  subse- 
quent statute,  then,  if  the  master  choose  to  proceed  under 
the  former  statute,  he  may  still  imprison  a  servant  for 
a  month,  in  a  case  where  under  the  subsequent  statute 
a  small  abatement  of  wages,  or  may  be,  in  a  case  where 
both  were  in  fault,  a  discharging  of  the  contract,  would 
be  the  fitting  and  adequate  adjudication.     [Wilde,  B. 
—How  is  it  brought  before  the  magistrate  ?    Has  tho 
magistrate  no  power  to  decide  under  4  Geo.  4,  even 
though  the  information  is  laid  under  6  Geo.  3  ?]    The 
argument  on  the  other  side  is  that  it  is  cumulative. 
Tiie  case  states  that  the  deft  having  been  charged  with 
an  offence  '^  contrary  to  tho  statute  6  Geo.  3,"  the 
justices  sentenced  him  in  terms  under  that  Act ;  and  the 
reason,  it  is  apprehended,  why  they  rely  on  that  statute 
is,  that  as  the  justices  must,  under  4  Geo.  4,  adjudi- 
cate on  wages,  they  could  not  do  .so  where  a  man  is 
paid  by  piecework,  as  there  the  wages  would  deduct 
themselves,  since  he  could  not  do  any  work  whilst  in 
prison.    No  doubt  the  last-named  Act  says  the  justices 
arc  so  to  adjudicate,  but  it  does  not  follow  because  the 
nature  of  the  contract  is  to  do  without  their  adjudica- 
tiou  ^hat  the  Legislature  intended  should  be  done, 
that  therefore  the  conviction  must  be  under  the  6  Geo.  3. 
The  justices  have  fairly  stated  tho  case,  but  they  were 
wrong. 

Q^Mtii,  contra,  in  support  of  the  conviction. — ^Thera 
are  so  many  Acts  in  pari  matend  regulating  the 
dealings  between  masters  and  workmen,  that  it  would 
be  difficult  to  exaggerate  the  importance  of  this  ques- 
tion, especially  it  the  court  should  accede  to  the  vie^r 
of  this  case  propounded  on  the  other  side.  He  con- 
tended that  the  first  conviction  did  not  put  an  end  to 
the  contract  for  the  purpose  of  a  second  conviction.  In 
Ex  parte  Baker,  7  £1.  &  Bl.  697,  there  is  the  unani- 
mous judgment  of  Lord  Campbell,  C,J.  and  Erie  and 
Coleridge,  JJ.  to  that  effeet.  That  case  first  came 
before  the  Q.B.  It  was  under  the  4  Geo.  4,  but  for 
the  purpose  of  this  Aiigooient  it  lA  no  matter  on  whiob 
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■tafcnto  the  question  arose.    [Pollock,  C.B. — Was 
the  attention  of  the  Q.B.  drawn  to  the  difference  between 
the  two  statutes  ?]    No.    Your  Lordship  first  stated 
that  distinction  when  Ex  parte  Baker  came  before  this 
oonrt.    The  main  point  there  was,  could  there  be  a 
second  conviction  npon  an  absenting  hunself  after  the 
first  imprisonment  had  expired  ?  And  the  Q.B.  held  that 
there  could,  and  of  that  opinion  also  were  Bramwell 
and  Watson,  BB.  when  the  case  afterwards  came  before 
this  court ;  Pollock,  O.B.  being  of  a  contrary  opinion, 
and  Martm,  B.  doubting :  (S.  C.  2  H.  &  N.  219.)    As 
to  the  policy  of  these  statutes,  it  was  of  immense  im- 
portance to  hold  artificers  to  their  contracts.   To  bring 
an  action  against  men  in  their  position  would  be  nuga- 
tory ;  without  this  statutory  remedy  the  contracts  of 
hiring  would    be  unilateral;  the  masters  would   be 
bound,  whilst  practically  the  men  would  bo  free.     The 
Legislature  intended  these  Acts  as  a  mode  of  compelling 
performance  of  the  contract — a  kind  of  bill  in  equity 
to  enforce  performance,  as  distinguished  from  an  action 
to  recover  damages  for  the  breach  of  a  contract ;  and 
if  this  conviction  is  reversed  the  court  will  impliedly 
repeal  these  useful  and  salutary  statutes.    The  effect 
will  be  very  disastrous  to  the  masters  who  are  in  the 
habit  of  advancing  money  and  buying  tools  for  their 
workmen,  on  the  faith  of  their  contracts,  the  work 
being  piecework,  and  taken  by  the  men  to  their  own 
homes.   No  master  will  prosecute  for  misconduct  on  the 
part  of  his  workmen  if  twenty-one  days*  imprisonment 
is  to  annul  the  contract,  and  thus  the  men  will  have 
the  npper  hand  of  their  masters.   The  20  Geo.  2,  c.  19 
is  the  earliest  of  this  class  of  statutes,  and  throws 
light  on  the  construction  of  the  statutes  in  question. 
By  the  2nd  section  of  that  Act,  three  modes  of  punish- 
ment were    given    alternatively.    The  4  Geo.  4  is 
founded     on    that,    and    it   cannot   be    add    that 
the   'latter    statute,    any    more    than    the   former 
one,    meant    to    put  an    end    to   the    contract    of 
service   certainly.     Where  the  Legislature  so  intends 
it  says  so  expressly,  as  in  the  3rd  section  of  39  &  40 
Geo.  3,  c.  43,  s.  3,  relating  to  colliers,  where  it  says : 
"  And  upon  such  conviction  every  such  contract  shall 
become  void."    [Pollock,  C.  B.— In  Ex  parte  Baker 
I  did  not  mean  to  say  that  the  contract  was  at  an  end, 
but  that  there  was  no  power  to  convict  a  second  time ; 
and  looking  at  the  way  that  case  is  reported  in  the 
Q.  B.,  it  IS  not  an  authority  against  that  view.    It  is 
a  matter  of  very  large  subshmce,  and  which  I  consider 
to  be  of  immense  importanoe.    Martin,  B. — ^The  1st 
section  of  6  Geo.  3,  c.  25,  in  which  alone  the  words 
,'*  from  time  to  time**  occnr,  obviouHly  points  to  the 
apprentice's  refusal  to  serve  or  to  make  satisfaction ; 
and  in  case  of  such  refusal  he  mny  be  imprisoned. 
Brauwsll,  B.— The  words  "from  time  f)  time'*  re- 
fer not  to  the  justices  punishing,  but  to  the  appren- 
tice's refusal  to  make  satisfaction.]    The  analogy  of 
an  action  for  breach  of  contract  fails  ;  there,  in  bringing 
an  action,  a  person  elects  to  rescind,  and  recovers 
damages  once  for  all    Here  the  master  goes  before  tiie 
justices,  not  to  rescind,  but  to  compel  performance  of 
the  contract ;  and  the  conclusion  seems  inevitable  that, 
after  punishment  for  one  offence,  he  may,  if  he  offend 
again,  be'punishcd  agtun.  Rex  v.  Inhabitantt  of  Barton- 
uponnlrwell^  2  M.  &  S.  329  ;  and  Rexy, Inhabitafits  of 
Hallow,  show  that  imprisonment  under  the  20  Geo.  2, 
c.  19,  was  held  no  dissolution  of  the  contract  of  ser- 
vice.    [Pollock,  C.B. — ^Those  are  settiement  cases ; 
and  Lord  Eldon  once  complained  of  such  cases  being 
cited  as  authorities  upon  other  branches  of  the  law.] 
With  regard  to  the  guilty  intention,  he  absented  him- 
self wilfully,  and  to  get  higher  wages.    It  was  only  at 
the  last  moment  that  the  dissolution  of  the  contract 
was  rested  upon.  Then  he  says,  "My  attorney  tells  me 
there  is  the  ojunion  of  one  judge  in  my  favour,  so 
ru  break  my  oontnot,  and  take  the  chance  of  a  point 
fiihwhmi^mmjfsmx.*'   Such  a  oonrse  woal4  dis- 


pense with  the  orimmal  law  altogether.  No  bo§ta  fAn 
was  shown  here.  [MARmr,  B. — Suppose  a  man 
imagmes  his  masters  are  not  working  out  his  contract 
fairly  by  him,  and  so  leaves,  is  not  that  htmAfii^  f]  In 
Ryder  v.  Wood,  the  mens  rea  was  absent.  Not  so  in 
this  case.  He  refers  also  to  WUUU  v.  BooU,  and  judg- 
ment of  Bramwell,  B.,  30  L.  J.  6,  M.  G.  The  advioa 
given  by  his  attorney  is  no  excuse ;  if  he  stands  on  it 
he  must  take  his  chance ;  and  both  in  fact  and  in  law 
it  fails.  As  to  repeal,  a  Uter  statute  which  is  general 
and  affirmative  cannot  repeal  a  prior  affirmative  statute 
nnless  in  express  terms,  or  .unless  there  is  some  groM 
inconsistency  between  them.  There  are  provisions  in  the 
prior  Act  which  are  not  in  the  subsequent  Act,  and 
thera  is  an  appeal  given  in  f^e  former  Aet^  but  not  in 
the  latter;  and  the  effect  of  holdmg  the  prior  Act 
repealed  will  be  to  throw  a  large  number  of  operatives 
throughout  the  kingdom  out  of  the  operation  of  the 
statute  altogether.  [Pollock,  G.  B.  referred  to  the 
judgment  of  Bramwell,  B.  in  Ex  parte  Baker,  2  H.  & 
N.  242,  on  this  point.] 

Melliah,  Q.G.  in  reply.— It  is  not  necessary  to  saj 
whether  the  Act  is  entinly  repealed  er  not  The  qnea- 
tion  is,  is  it  superseded  quoad  this  partioolar  oaae? 
(Here  he  was  stopped  by  the  court.)  . 

Pollock,  G.B. — I  am  of  opinion  that  this  oonvio- 
tion  is  bad.  It  appears  to  me  that  the  deft  acted  per- 
fectly bona  fide  in  refusing  to  retnm ;  and  having 
proceeded  against  him  once,  the  justices  could  not 
compel  him  to  return.  I  also  think  his  original  depart 
ture  was  intended  to  be  permanent ;  and,  without  dis- 
cussing the  question  whether  the  justices  can  interfere 
more  than  once  where  the  absence  is  temporary  (on 
which  I  retain  my  former  opinion),  I  think,  where  the 
man  clearly  shows  an  intention  to  leave  altogether,  the 
magistrate  should  deal  with  the  case  once  and  for  all : 
and  whatever  may  be  the  power  of  the  justices  to 
punish  a  short  absence,  such  as  an  unpermitted  holiday 
more  than  once,  yet  whwe  the  workman  means  to  quit 
the  service  altogether,  the  punishment  should  include  the 
whole  question  of  compensation,  and  be  final  On  that 
ground  I  think  the  present  conviction  not  sustainable. 
The  conviction  is  under  the  6  Geo.  3,  expressly,  with 
imprisonment  for  one  mimXh,  being  the  muMsniai 
allowed  by  that  statute.  Possibly  the  justices  com* 
mitted  him  for  that  period,  thinking  they  conld  not 
commit  for  less ;  but  the  6  Geo.  3,  being  repealed  by 
the  4  Geo.  4,  they  were  wrong,  and  the  conviction  ia 
bad  on  that  ground  also. 

Martin,  B. — I  also  think  the  conviction,  being 
expressly  under  6  Geo.  3,  is  not  supportable.  I  agree 
with  what  my  brother  Bramwell  said  in  Ex  parte 
Baker  on  the  question  of  the  repeal  of  that  statute  by 
the  4  Geo.  4,  and  I  think  the  Legislature  must  be 
taken  to  have  intended  that  the  one  Act  shall  be  sab* 
stituted  for  the  other.  It  is  a  plain  superseding  of  the 
one  Act  by  the  other.  We  cannot  apply  the  strict 
rules  laid  down  for  construction  to  such  a  case  ;  we 
must  take  a  common-sense  view  of  the  matter.  The 
justices  are  confined  to  the  4  Geo.  4,  and  had  no  right 
to  fall  back  on  6  Geo.  3.  True  there  is  an  appeal 
under  the  6  Geo.  3,  and  none  under  the  4  Geo.  4,  and 
80  it  may  be  said  there  h  a  hardship  done  in  holding 
the  former  Act  repealed;  but  that  objection  is  re- 
moved by  the  very  statute  under  which  this  case  comes 
before  us.  I  may  say  tiiat  my  brother  Wilde  intimated 
to  me,  before  he  left  .the  oonrt,  that  on  this  point  be 
concurred  in  opmion  with  me.  As  to  the  other  point, 
I  adhere  to  the  opinion  I  expressed  in  1^  parte  Baker, 
that  it  is  one  offence,  and  can  only  be  dealt  with 
once  for  all  if  the  man  absent  himself  meaning  to  leave 
altogether.  In  contemplation  of  law  all  men  are  eqoal, 
and  we  must  not  look  at  the  ability  of  people  to  pay 
damages.  Tho  master  has  a  right  to  act  upon  the 
statute,  but  if  he  do  so  aet  he  must  do  so  onoe  for  all; 
neither  the  outfter  nor  the  joatioee  may  split  the 
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matter  up  into  many  bits.  Ab  to  honaJitle$,  it  is  a  diffi- 
cult question  to  deal  with,  bat  I  think  it  was  suffi- 
ciently established  in  this  case.  My  judgment  will, 
therefore,  be  for  the  app. 

BRAifwsLL,  B.— There  seems  to  be  some  pecnliarity 
in  these  oases  which  prevents  the  oonrts  from  agreeing 
in  their  reasons  for  coming  to  the  same  oondnsions. 
As  to  the  repeal  of  the  6  Geo.  3,  I  agree  with  tho 
app. ;  I  cannot  see  why  **  piecework  *'  is  not  within  the 
4  Geo.  4.    I  own  I  think  there  can,  as  a  general  pro- 
position, be  a  second  conviction,  and  bat  for  the  opi- 
nions of  my  Lord  and  my  brother  Martin,  I  should 
think  so  strongly.    Orduiarily  in  breaches  of  contract 
the  remedy  is  by  action,  bat  there  are  necessary  except 
tions  in  certain  cases — e.  g,  a  breach  by  a  fraudolent 
bailee.     I  cannot  see  why  a  man,  who  otherwise  would 
be  able  to  break  a  contract  with  impunity,  may  not  be 
punished  for  doing  it  wilfully  and  with  dishonest  in- 
tentions.   Why  is  it  not  a  crime?    I  know  it  is  not  so 
called.     The  Uw  generslly  redresses  broken  contracts 
by  ciTil  remedy,  bat  iu  the  case  of  a  workman  it  Ib 
nugatory  and  idle  to  say  that  the  master  has  a  remedy 
by  action — it  is  like  the  advice  said  to  have  been  once 
given  by  a  learned  judge  to  a  labourer  prosecuted  before 
him  for  bigamy.    The  workman  is  benefited  by  having 
a  cheap  remedy  for  recovery  of  his  wages,  and  I  see 
nothing  unreasonable  in  the  L^islature  having  given 
that  mode  of  punishment  for  breaches  of  the  contract 
of  service.    Now,  is  the  contract  put  an  end  to  ?    The 
4  Geo.  4  contemplates  an  abatement  of  wages  and  no 
discharge  of  the  service,  and  why  should  not  the  master 
have  the  same  power  of  punishing  a  miBdemeanor  by 
breach  of  contract  again  as  he  had  in  the  first  instance  ? 
I  see  no  inconvenienoe,  no  injustice,  in  his  having  such 
a  power.     I  confess  (with  the  greatest  respect  for  my 
Lwd  and  my  brother  Martin,  so  far  as  they  differ  from 
me)  I  entertain  the  opinion  that  there  is  a  power  of 
punishing  agam  under  this  statute,  in  cases  where  the 
contract  of  service  is  not  put  an  end  to.    But  enter- 
taining this  ofdnion,  and  the  opinion  of  the  policy  of 
the  law  in  this  respect,  which  I  do,  I  should  be  sorry  if 
the  law  were  not  as  it  is  laid  down  in  Bffder  v.  Wood^ 
an  anthodty  with  which  I  express  my  humble  agree- 
ment— ^it  wonld  be  harsh  indeed  if  it  were  not  so,  but 
as  it  is  I  think  it  is  not  harsh.      In  the  case  of  a  man 
acting  under  a  bond  J!de  belief  of  right,  it  wonld  be 
monstroos  that  he  should  be  punished  under  this  Act 
instead  of  the  master  being  left  to  his  civil  remedy. 
There  are  many  instances  of  jurisdiction  being  taken 
away  by  a  dium  of  right,  and  a  recent  case  in  the 
Q.  B.  settles  that  where  summary  jurisdiction  is  given, 
it  must  be  with  the  qualification  that  the  man  knows 
that  he  u  doing  wrong.      Surely  there  is  no  difficulty 
in  ascertaining  whether  a  man  have  a  bond  Jide  ex- 
cuse.    I  see  nothing  contrary  to  any  role  or  principle 
of  law  iu  this.    It  is  a  reasonable  thing,  without  which 
ih»  Act  would  be  tyrannical.     Did  the  justices  find 
here  that  the  man  had  a  lawful  excuse  ?    They  find  that 
he  was  strongly  advised  not  to  return,  and  that  they 
think  it  very  probable  he  really  believed  the  opinion  of 
his  legal  adviser.     I  cannot  think  he  was  wrong  in 
believing  that  opinion,  founded  as  it  wss  on  the  opinion 
of  the  I^rd  Chief  Baron.    I  think,  therefore,  the  jus- 
tices ought  not  to  have  convicted  him  on  the  ground  of 
hona  fides ;  and  I  decidedly  think  that  the  conviction 
is  bad,  on  the  ground  that  the  original  Act  (6  Geo.  3, 
a  26}  is  no  longer  in  force  in  the  matter. 

WxLDB,  B.  left  the  court  before  the  conclusion  of  the 
argument. 

JudgmeiU  for   ike    app,;   oonmeHion  revertedj 
vfUhout  cotU, 
A,  Dwiemif  linoolnVinn-fields,  attorney  for  the 
app. 

SmgUion  sad  Pi6na»,  Great  James-street,  for  Cham- 
ieri  and  YFbfsrAoiMe,  Sheffidd}  attorneys  for  the 
]pwps« 


BAIL   C0X7KT. 

Reported  b7  T.  W.  BAusnsBS,  Esq.,  Barrtstor-at-Iaw. 

Mondojf,  Mtttf  6. 

(Before  Wiohtxait,  J.) 

WooDABD  V,  The  Eastern  Counties  Railway 

COMFANT. 

Raibot^  iraoeOer—Bpe'lawB — ProducUon  of  ticket  on 
reqmai — AmuuU  tideet — Conviction. 

The  hjfe4aws  of  the  Eastern  Cottnties  Rtdboay  Con^ 
pony  provides  that  ^^each  passenger  hooking  his 
place  wiU  be  fttmished  witA  a  ticket  which  he  is 
to  show  and  driver  tip  when  require  to  the  guard 
in  charge  of  the  trains  or  to  ang  officer  or  servant 
of  the  said  conyMtng  authorised  to  inspect  or  coUect 
tickets.  Each  passenger  notprodadng  or  delivering 
«p  his  Hcket  when  required  is  hereby  stdffected  to  a 
penaity  not  exceeding  40#.**  The  said  company 
granted  annual  tickets  for  passengers  19?  and  down 
thidr  linSj  which  ticket  eaepressed  that  it  was  to  be 
exhibited  when  required^  and  the  holder  was  required 
to  sign  a  memorandum  in  which  it  wcu  provided 
that  he  would  "  abide  by  and  conform  to  ihe  com- 
pany's present  and  future  bye-laws^"  and  also  thai 
he  would  produce  his  ticket  on  entering  the  company's 
carriages^  or  whenever  required  by  the  oompoMfs 
servants^  ^^  or  in  deJhuU  thereof  pcqf  Me  ordinary 
fare ;" 
Held,  that  apassenger  who  had  an  annual  ticket  was 
subject  to  the  above  bye4aw,  and  that  he  incurred 
the  penalty  of  40c.  for  r^fiuing  to  produce  his  ticket 
whm  required  by  the  company's  officer. 
This  was  a  case  stated  by  justices  under  the 
20  &  21  Vict,  c  48,  for  the  opinion  of  this  couit,  as 
follows  :— 

At  a  petty  sessions  held  for  the  divisions  of  the 
Half-hundred  of  Beacontree,  in  the  county  of  Essex,  at 
Little  nford,  before  us,  the  undersigned  and  others,  her 
Majesty's  justices  of  the  peace,  acting  in  and  for  the 
said  county,  on  the  16th  Feb.  1861,  Edward  Wood- 
ard,  of  Billericay,  in  the  said  county  of  Essex,  and  of 
106,  Fenchurch-street,  in  the  city  of  London,  solicitor, 
appeared  to  answer  an  information  laid  against  him  at 
the  instance  of  the  Eastern  Counties  Railway  Company, 
for  having  on  the  4th  Feb.  1861,  at  Stratford,  in  tbo 
parish  of  Westham,  in  the  said  county,  refused  to  show 
bis  ticket  when  required  so  to  do  by  one  of  the  ser- 
vants of  the  said  company  duly  authorised  to  inspect 
and  collect  tickets,  he,  the  said  Edward  Woodard, 
being  then  and  there  a  passenger  on  the  said  Eastern 
Coanties  Railway,  contrary  to  the  bye-laws  of  the  said 
company  in  that  behalf  duly  made  and  published  by 
the  said  company  pursuant  to  the  several  Acts  of  Par- 
liament relating  to  their  railways. 

On  the  hearing  of  tho  information  it  was  proved  by 
Charles  Pratt,  a  ticket  collector  of  tho  company,  that 
the  deft,  was  a  passenger  from  Brentwood  by  a 
train  to  London,  due  at  Stratford  at  8.46  a.m.  on  the 
day  in  question,  snd  that  on  the  arrival  of  the  train  at 
Stratfoi4  station,  where  the  passengers'  tickets  are 
colk»ted,  he  requested  the  deft  to  show  his  ticket, 
which  the  deft,  declined  to  do,  at  the  same  time 
stating  that  he  did  not  intend  to  produce  his  ticket 
on  that  or  any  future  journey;  whereupon  Pratt 
demanded  the  defl.'s  fare,  which  the  deft,  refiised 
to  pay.  The  witness  Pratt,  on  cross-examination, 
stated  that  he  was  aware  the  deft,  was  the  holder  of 
an  annual  ticket,  entitling  him  to  travel  upon  the  line 
of  railway  between  London  and  Brentwood,  and  it  was 
admitted  by  the  company's  attorney  that  such  ticket 
had  been  taken  out  and  paid  for  by  the  deft,  and 
would  not  expire  until  the  9th  May  1861. 

The  bye-laws  of  the  company  under  theur  corporate 
seal,  and  the  seal  of  the  Commissioners  of  Railways, 
wore  put  in  evidence,  and  their  publications  at  tho 
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stations  of  the  companj  at  Stratford,  BisbopBgate,  and 
Brentwood  dnly  proved. 

The  following  is  a  copy  of  the  bye^Iaws  under  which 
the  information  was  laid  against  the  deft. : 

''The  bye-laws  of  the  Eastern  Counties  Bailway 
Company. — Notice  is  hereby  given,  that  the  Eastern 
Counties  Railway  Company,  acting  nnder  the  powers 
and  provisions  contained  in  the  several  Acts  of  Par- 
liament relating  to  their  railways,  have  made  the 
following  bye-laws  for  regulating  the  travelling  upon 
and  the  use  of  their  railways  by  travellers  and  passen- 
gers ;  which  bye-laws  have  been  duly  allowed  and  con- 
firmed as  by  law  is  required. 

"1.  No  passenger  will  be  allowed  to  take  his  seat  in 
or  upon  any  of  the  company's  carnages,  or  to  travel 
therain  upon  the  said  railways,  without  first  having 
booked  his  place  and  paid  his  fare. 

"  Each  passenger  booking  his  place  will  be  famished 
with  a  ticket,  wluch  he  is  to  show  and  deliver  up  when 
required  to  the  guard  in  charge  of  the  train,  or  to  any 
officer  or  servant  of  the  said  company  authorised  to 
inspect  or  collect  tickets.  Each  passenger  not  pro- 
ducing or  delivering  up  his  ticket  when  required,  is 
hereby  subjected  to  a  penalty  not  exceeding  409. 

*'  2.  Every  person  attempting  to  defraud  the  com- 
pany by  riding  in  or  upon  a  carriage  of  higher  class 
than  tluit  for  which  he  has  booked  his  place  and  pnid 
his  fare,  is  hereby  subjected  to  a  penalty  not  ex- 
ceeding 40«. 

"  3.  Passengers  at  the  road  or  intermediate  stations 
will  only  be  booked  conditionally ;  that  is  to  say,  in 
case  there  shall  be  room  in  the  train  for  which  they 
are  booked,  and  without  any  warranty  as  to  the  time 
of  arrival  and  departure  of  trains;  and  in  case  there 
shall  not  be  room  in  the  trun  for  all  passengers  booked, 
those  booked  for  the  longest  distance  shall  have  priority 
according  to  the  order  in  which  they  are  booked.  The 
passengers  cannot  rebook  at  any  intermediate  station 
for  proceeding  by  the  same  train,  further  than  they 
were  originally  booked  to  proceed. 

*'  No  passenger  shall  be  permitted  to  ride  upon  the 
roof,  steps,  or  sideboard  of  any  carriage,  and  any  pas- 
senger persisting  in  doing  so,  after  being  warned  to 
desist  by  the  guard  in  charge  of  the  train,  or  any 
officer  of  the  company,  is  hereby  subjected  to  a  penalty 
not  exceeding  40s. 

"  5.  Smolang  is  strictly  prohibited  both  in  and  upon 
the  carriages,  and  in  the  company*s  stations.  Every  per- 
son smoking  in  acarriage  or  elsewhere  upon  the  company's 
premises,  is  hereby  subjected  to  a  penalty  not  exceeding 
40*.,  and  every  person  persisting  in  smoking  in  a  car- 
riage or  station,  after  being  warned  to  desist  by  any 
officer  of  the  company,  shiS,  in  addition  to  a  penalty 
not  exceeding  40s.,  be  immediately,  or  if  travelling  at 
the  first  opportunity,  removed  by  the  company's  ser- 
vants from  the  company's  carriages  and  premises,  and 
shall,  if  a  passenger,  forfeit  any  fare  he  may  have 
paid. 

"  6.  Any  person  found  in  the  company's  carriages, 
stations,  or  premises  in  a  state  of  intoxication,  or  com- 
mitting any  nuisance,  or  otherwise  wilfully  interfering 
with  the  comfort  of  other  passengers,  b  hereby  sub- 
jected to  a  penalty  not  exce»dinjg  40s.,  and  shall  im- 
mediately, or  if  travelling  at  the  first  opportunity, 
be  removed  by  the  company's  servants  firom  the  com- 
pany's carriages  and  premises,  and  if  a  passenger  forfeit 
any  fare  he  may  have  paid. 

"  7.  Any  person  catting,  tearing,  or  soiling  the  Un- 
ings,  removing  or  defacing  the  number  plates,  break- 
ing, scratching,  or  cracking  the  windows,  or  othex^ 
wise  wilfully  damaging  or  injuring  any  of  the  com- 
pany's carriages,  shall  forfeit  and  pay  a  sum  not  ex- 
ceeding 5/.  in  addition  to  the  amount  of  damage  done. 

"  8.  No  person  will  be  allowed  to  get  into  or  upon 
RQy  carriage  after,  or  to  quit  any  carriage  when,  the 
%mA  of  which  it  forms  part  hm  been  pot  on  or  is  in 


motion,  and  every  person  doing  so  or  attempting  to  do 
so  is  hereby  subjected  and  made  liable  to  a  penalty  not 
exceeding  40s. 

"  Given  nnder  the  common    seal  of   tha  Eastern 
Counties  Railway  Company,  the  5th  day  of  April  1850. 
(Signed)  ''  J.  B.  Owen,  Seeietary. 

[The  seal  of  the  company.] 
*'  Allowed  by  the  Comraiaaioners  of  Railways  this 
15tii  day  of  April,  1850. 

(Signed)  **  QiuimLLS. 

^  Edward  Btak. 

[The  seal  of  the  Commisrioners  of  Railways.] 

"  This  is  to  certify  that  the  foregoing  is  a  correct 
copy  of  the  bye-laws  of  the  Eastern  Counties  Bailway 
Company.  **  J.  B.  Owen,  Secretary. 

"  10th  Nov.  IS.'jg. 

"  Printed  at  the  Company's  Works,  Stratford." 

In  answer  to  the  information  the  deft,  prodneed 
the  annual  Ucket  granted  to  him  by  the  oompany  in 
the  following  words: — 

''  (No.  2170.)  Eastern  Counties  Railway,  first-class 
season  ticket,  between  London  and  Brentwood,  not 
transferable.     Granted  to  Edward  Woodward,  Esq. 

"  Expires  9th  May  1861.'* 

**  This  ticket  is  to  be  exhibited  when  required,  and 
the  holder  of  it  is  subjected  in  all  respects  to  the 
regulations  as  regards  passengers." 

And  it  was  proved  that  when  the  ticket  was  granted 
the  company  required  the  deft,  to  sign,  and  ha  did 
sign  a  memorandum  in  the  following  words: — 

*'  L(mdon,  9th  May  18G0. 

"  To  the  Eastern  Counties  Railway  Company.  I 
hereby  acknowledge  the  receipt  of  ticket,  entitling  dm 
to  travel  by  all  Eastern  Counties  trains,  in  a  first-lass 
carriage,  between  Ijondon  and  Brentwood,  for  the  term 
of  twelve  months  from  this  date,  in  consideration  of 
my  having  paid  23^  (deposit  10s.),  and  I  agree  that  I 
have  received  such  ticket  upon  condition,  that  in  the 
event  of  the  loss  of  this  ticket,  that  I  abide  by  and 
conform  to  the  company's  present  and  future  bye-laws, 
as  approved,  or  hereafter  to  be  approved,  by  tho  Com- 
missioners of  Railways,  and  also  all  rules  and  regoU- 
tions  as  regards  alterations  of  trains  without  notice  or 
liability  to  me,  security  against  improper  nse  of  soeh 
tickiets,  and  all  other  matters,  not  holding  the  oom- 
pany answerable  for  any  stoppage,  hindrance^  change 
or  delay,  in  the  proper  starting  or  running  of  any 
train,  arising  from  negligence,  accident,  or  any  other 
cause,  and  that  I  produce  the  said  ticket  on  entering 
the  company's  carriages,  or  whenever  required  by  tbe 
company's  servants,  or  in  default  thereof  pay  tlie 
ordinary  fare,  and  that  I  return  the  said  ticket  when- 
ever cidled  upon  to  do  so  by  you,  for  the  pnrpose  of 
exchange  or  removal,  and  I  agree  that  I  will  not 
transfer  or  part  with  such  ticket,  and  in  the  event  of 
its  being  transferred  or  parted  with,  or  used  by  sny 
other  person,  or  in  the  event  of  my  not  abiding  by  or 
conforming  to  such  bye-laws,  rules  and  regolatioos  as 
aforesaid,  such  ticket  to  be  null  and  void,  and  all  my 
rights  thereunder  to  cease  and  determine,  and  I  agree 
to  pay  the  usual  faxes  for  tnvelling  over  the  line  for 
the  remainder  of  the  said  term,  as  tf  soch  ticket  liad 
never  been  granted  me,  snd  I  agree  to  ddiver  up  anc^ 
ticket  or  other  dunged  or  lenewsd  ticket  to  the  seove- 
taxy  of  the  company,  on  the  9th  day  of  May  1861,  or 
on  demand  of  the  same  shall  have  become  forfeited  m 
before-mentioned. 

**(Name)  Edward  Woodabd^ 

"  (Address)        Kllericay,  Essex." 

It  was  contended  on  behalf  of  the  deft,  that  the 
justices  had  no  jurisdiction  to  convict  him  in  a  peaallj 
under  the  company's  byclaw,  inasmuch  as  the  ananid 
ticket  and  memorandum  formed  a  special  eontrad 
between  him  and  the  eompany,  and  that  hewasaot 
for  this  reason  liaUe  to  be  dealt  with  in  a 
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nwmier  before  jnitioes  as  a  panenger  bookmg  his  place  I  no  oomparison  between  the  inconTenience  of  nqniring 
aad  takmg  a  ticket  for  a  apecific  joamej,  to  which    the  holders  of  anntud  tickets  to  prodnoe  them,  and 


caaes  alone  the  bye-laws  applied ;  and  foitber,  that  if 
any  breaoh  of  the  contract  had  been  committed,  the 
remedy  of  the  company  was  by  action  at  law  against 
the  ddft.,  and  not  by  information  before  justices  for 
noorery  of  a  penalty,  or  forfeiture  nnder  the  prorisions 
of  the  Bailway  Acts.  The  jostioes  were  of  opinion  that 
ihm  company's  bye-laws  extended  to  the  holders  of 
annual  tickets  as  well  as  to  passengers  bookmg  their 
places  for  retnm  or  single  journeys  only,  and  they  con- 
victed the  deft,  in  the  mitigated  penalty  of  lOr.  and 
costs  for  refusing  to  produce  his  tidut  to  the  senrant 
.  of  tlie  company  when  required  so  to  do. 

Ketme  now  appeared  m  support  of  the  oonTietion, 
and  axgned  that  the  app.  came  within  the  operation  of 
the  first  bye-law,  for  that  whether  he  had  a  tidcet  for 
the  single  jonmey  or  an  annual  ticket,  he  was  equally 
a  passenger,  and  it  was  equally  necessary  that  he 
should  be  placed  under  the  obligation  of  producing  his 
ticket  when  required,  an  obligation  whi<i,  by  his  ex- 
press contract,  be  has  admitted, 

T.  (7AtMy,for  the  app.,  contended  that  the  bTe-law  was 
framed  obviously  to  meet  the  case  of  ordmary  daily 
passengers  who  had  a  ticket  given  them  for  each 
journey  and  who  had  to  give  it  up ;  and  not  to  affect 
annual  ticket-holders,  who,  by  their  contract,  stipulated 
that  in  default  of  producing  their  tickets  they  would 
pay  the  ordinary  fare. 

WiOHTMAH,  J.— I  am  of  opinion  that  the  dedsion 
of  the  justkxs  was  right,  and  that  the  app.  was  liable 
to  the  penalty  impwed  upon  him.    Here  he  has  an 
annual  ticket,  and  whilst  on  his  jonmey  to  London,  the 
railway  official  at  Stratford,  where  the  train  stops  and 
the  tidLCts  are  ahown  and  collected,  requires  him  to 
produce  his  ticket    He  declined,  however,  to  do  so, 
and  said  he  did  not  intend  to  produce  it  then  or  at  any 
other  time.    It  may,  therefore,  be  taken  that,  in  fuct, 
he  had  it  and  refused  to  produce  it ;  so  that  none  of 
the  questions  of  hardship  which  have  been  urged  arise. 
Now  it  is  just  as  important  to  enforce  the  production 
of  annual  as  of  ordinary  tickets ;  for^  unless  the  railway 
officer  knows  the  person,  he  may  be  told  that  he  has 
an  annual  ticket  when  in  fact  he  has  not.    But  it  is 
said,  however  that  may  be,  he  is  not  within  the  terms 
of  the  bye-law.    Now  the  bye-law  b  this :  "  Each  pas- 
senger booking  his  place  will  be  furnished  with  a  ticket 
which  he  is  to  show  and  deliver  up  when  required  to  the 
guard  in  charge  of  the  train,  or  to  any  officer  or  servant 
of  the  said  company  anthoriaed  to  inspect  or  coUect 
tickets.    Each  passenger  not  producing  or  delivering 
up  bis  ticket  when  requhred,  is  hereby  subjected  to  a 
penalty  not  exceeding  40f ."    Now,  it  is  Said,  he  has 
already  paid  his  fare,  and  he  has  not  to  deliver  his 
ticket  up.    But  he  is  furnished  with  an  annual  ticket 
instead  of  daily  ones,  and  he  may  be  required  to  show 
it  without  giving  it  up.    There  is,  therefore,  a  distinc- 
tion )>etween  producing  and  delivering  up.     Here  he 
doea  not  produce  it  when  called  upon  to  do  so.    It 
appears  to  me,  therefore,  that  he  does  come  within  the 
meaning  of  the  bye-law.     But,  it  is  said,  there  is  a 
distinction  arising  upon  the    contract.     The  ticket 
itself  says  little  except  that  "  this  ticket  is  to  be  ex- 
hibited when  required,  and  the  holder  of  it  is  subjected 
\n  all  Tsspects  to  the  regulations  as  regards  passengers.** 
It  is  ssid  tfaeVB  is  a  distindaon  between  bye-laws  and 
legulations,  and  that  thers  am  TSgnlations  distinct  from 
the  bye^laws.     But  I  think  fhmi  their  very  terms  that 
the  bye-laws  do  form  regukUons.    Now  the  ticket  is 
granted  upon  the  ground  that  it  is  to  be  produced 
when    required.      It   is   said,    however,   that    the 
contract  he  entered  into  exdudes  this  bye-law,  for  it 
says  that  in  default  of  producing  the  ticket  he  will  pay 
theordinaiy  fare.    If  he  had  paid  the  hn  when  de- 
manded he  would  so  far  have  complied  with  tUs  pro- 
Viaira,  but  he  did  Dot  do  lo.     It  ittmi  to  in»  there  ii 


their  being  at  liberty  not  to  produce  them.  I  don*t 
<n>gg^  that  the  app.  intended  any  fraud — ^he  has 
merely  raised  a  question  of  right.  Still  it  seems  to 
me  that,  under  the  bye-law  and  the  contract,  he  was 
bound  to  produce  his  ticket,  and  that  by  not  pirodudng 
it  he  incurred  the  penalty,  and  that  the  justices  were 
justified  in  convicting.    OmuieHtm  ofirmttL 


Tuesday,  May  7. 

(Before  Wightmak,  J.) 

Onuet  (app.)  V.  Gee  (reap.) 

Conmcticn  —  Ktqnng  a  bettrng-houte  —  Con^mmiom 
o/tfiwe— /f»/brsia<tof»— 16  ^  17  Viet.  c.  48,  m.  1, 9 
onJlO. 
Th€  app,  wai  eoavided  twnmaribf  hy  JHiliees  ignm  an 
in/ormatitm  preferred  againei  lUm  under  eect,  8  of 
<^  16  ^  17  VieL  e,  119  (An  Aetffr  the  euppres- 
Mum  of  betlmg-hottte$)j  tmch  charged  him  **  with 
hoeing  en  the  M  dag  of  OeL  in  the  gear  tforesaid, 
andondhere other  dags  and  Hme$  between  the  eaid 
bth  of  OcL  and  the  h^ing  of  the  $aid  information  *' 
(16t&  Nov,  foOotoing),  "  being  then  and  there  the 
oeeupier  of  a  certain  himee  in  the  eaSd  dig  **  (J/cm- 
oAefA»*),  •'*  hnoteinglg  and  wilfuUg  opened,  hept  and 
wed  the  tame  for  the  pnrpoee  of  the  eaid  Bartholo- 
meuf  OrUeg  biting  with  pertons  retorting  thereto." 
Thejuetieet  convicted  him  of  the  offence  committed 
ontheSth  Nov,,  and  in  a  cote  ttatedfor  the  opinion 
ofthit  court,  theig  ttated  that  it  wot  ettabHthed  to 
their  tatirfaetion  thai  he  did  to  keep  and  ute  the 
houte  on  ^Sth  Nou.^  but  not  on  the  bth  OcL  or 
on  ang  other  dag : 
Held,  &at  ike  information  wot  good,  and  did  not 
allege  more  than  one  offence,  and  that  upon  eueh 
information  the  justSoet  were  warranted  m  com- 
meting  ef  the  offence  at  oommitted  en  the 
MNou. 

Case  sUted  under  the  20  &  21  Vict  c.  48,  by  the 
magistrates  of  Manchester,  upon  a  conviction  nnder 
sect  3  of  the  16  &  17  Vict  c  119  ("An  Act  for  the 
suppression  of  betting-houses"),  in  the  following 
form: — 

*'  City  of  Manchester  to  wit— At  the  police  court  in 
the  said  dty,  before  the  undersigned,  two  of  herMajeety's 
justices  of  the  peace  for  the  said  dty,  on  the  26th 
day  of   November    1860,   Bartholomew   Onley  was 
charged,  on  an  information  laid  on  the   16th  day  of 
November,  in  the  year  aforesaid,  under  the  8rd  section 
of  the  16  &  17  Vict  c  1 19,  with  having  on  the  5th 
day  of  October,  in  the  year  aforesdd,   and  on  divers 
other  days  and  times  between  the  said  5ih  October  and 
the  laying  of  the  said  information,  bdng  then  and  there 
the  occupier  of  a  certain  house  in  the  sdd  dty,  know- 
ingly and  wilfully  opened,  kept  and  used  the  same  for 
the  purpose  of  the  said  Bartholomew  Onley  betting  with 
persons  resorting  thereto,  contrary  to  the  form  of  the 
sdd  statute.**     Besides  this  there  were  dght  other  in- 
formationa  varying  the  charge  against  the  deft,  and 
amongst  them   was    one  stating    the    above  ofience 
to   have  been   committed  on   the  8th  of  Nov.,  in 
the  year  aforesaid,  but  omitting  the  words  "and  on 
divers  other  days,**  &c.     On  ths  information  being 
read   by    the    counsd   for    the    prosecution,    the 
counsel   who   appeared    for   the    deft  raised  these 
objections  thereto :   First,  that  on  the  hearing  of  the 
information    diarging   the  ofience   as   having   been 
oommitted  on  the  6th  Oct  and  divers  other  days, 
evidence  could  not  be  recuTcd  as  to  what  took  place 
on  the  8th  Nov ;  secondly,  that  owing  to  the  words 
"and  on  divers  other  days,"  it  was  too  general,  and 
thereby  phioed  the  deft  'in  the   difficulty  of  bdng 
unable  to  defend  himself  agaamt  other  ehatttes  of  the 
flttMcOnoe)  audi  tUrtty,  thiit  Itat  fmdi  bid  iimi« 
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than  one  offence,  in  oontravention  of  the  10th  section 
of  the  11  &  12  Vict,  c  43.  The  joatices,  howeirer, 
dedded  against  the  objections,  and  the  case  was  pro- 
ceeded with.  Evidence  was  given  bj  the  prosecntion 
to  show  that  the  defL  kept  and  nsed  his  house 
for  the  purpose  stated  in  the  information  on  the  5th 
Oct  and  the  8th  Nov.,  and  it  was  established  to  the 
satisfaction  of  the  justices  that  he  did  so  keep  and  use 
the  same  on  the  8th  Nov.,  bnt  not  on  the  5th  Oct.,  or 
any  other  daj.  The  justices  were  of  opinion  that, 
under  the  authority  of  the  11  &  12  Vict.  o.  43,  the 
information  was  sufficient,  and  that  the  variance  be- 
tween the  information  and  the  evidence  on  the  part  of 
the  informant  was  not  material ;  and,  after  having 
heard  the  arguments  of  counsel,  thej  retired,  and  on 
their  retam  convicted  the  deft,  of  the  offence  committed 
on  the  8th  Nov.  The  deft,  being  dissatisfied  with 
such  conviction,  as  being  erroneous  in  point  of  law,  de- 
manded a  case  for  the  opinion  of  her  Majest/s  judges 
of  the  Court  of  Q.  B.,  which  the  justices  hereby  state 
end  sign  accordinglj." 

The  3rd  section  of  the  16  &  17  Vict.  c.  119,  enacts 
that  **  Anj  person  who,  being  the  owner  or  occupier  of 
any  house,  office,  room,  or  other  place,  or  a  person  using 
the  same,  shall  open,  keep,  or  use  the  same  for  the 
purposes  hereinbefore  mentioned  (described  in  sect.  1), 
or  either  of  them,  and  any  person  who,  being  the  owner 
or  occupier  of  any  house,  room,  office,  or  other  place, 
shall  knowingly  and  wilfully  permit  the  same  to  be 
opened,  kept,  or  used  by  any  other  person  for  the 
pur|K)8es  aforesaid  ....  shall,  on  summary  con- 
viction thereof  before  any  two  justices  of  the  peace,  be 
liable  to  forfeit  and  pay  such  penalty  not  exceeding 
one  hundred  pounds  as  shall  be  adjudged  by  such 
justices,**  &0. 

MeUiah,  Q.C.,  for  the  resp.,  contended  that  the 
conviction  was  good,  and  was  founded  upon  a  valid 
information,  for  that  the  offence  being  a  continuing 
one,  and  not  consisting  of  the  doing  oif  a  particular 
act,  it  may  well  be  described  as  committed  on  a  certain 
day,  and  on  divers  other  days  and  times,  as  upon  an 
indictment  for  a  common  nuisance ;  that  the  app.  being 
convicted  of  having  committed  the  offence  on  the  8th 
Nov.  was  warranted  by  the  information  which  covered 
that  day,  and  that  the  9th  section  of  the  11  &  12 
Vict,  c  43,  rendered  the  misstatement  of  time  in  an 
information  in  such  a  case  immaterial. 

TfffT^  for  the  app.,  argued  that  the  conviction  was 
bad,  as  not  being  warranted  by  the  information,  it  not 
being  competent  to  the  justices  to  convict  of  an  offence 
committed  on  the  8th  Nov.,  when  the  day  hud  in  the 
information  was  the  5th  Oct.  [Wigrtmak,  J. — The 
offence  is  of  keeping  open  a  house  for  the  purpose  of 
betting ;  each  time  there  is  betting  there  is  evidence  of 
the  house  being  kept  for  that  purpose,  and  if  that  is 
fonnd  to  have  taken  place  on  a  particular  day,  it  is 
evidence  that  on  that  day  the  honse  was  kept  open  for 
that  purpose.  The  day  laid  would  seem  to  be  immate- 
rial, if  within  the  time  stated  during  which  the  house 
is  kept  open  for  the  purpose]  The  information  was 
bad,  as  alleging  the  conmiisston  of  several  offences,  the 
10th  section  of  the  11  &  12  Vict  c  43,  directing 
that  every  information  shall  be  for  one  offence  only. 
Upon  a  subsequent  information  for  a  similar  offence 
committed  between  the  5th  Oct.  and  the  16th  Nov., 
lie  would  be  unable  to  protect  himself,  for  he  is  con- 
victed only  of  an  ofienoe  upon  the  8th  Nov. :  (Paley  on 
Convictions,  155 ;  Martm  v.  Prid^eon^  28  L.  J.  179, 
M.C. 

AfeUUhf  in  reply,  referred  to  the  Isst  proviso  in  sect 
1  ofthell&12  Victc43. 

WioBTMAir,  J. — That  proviso  oertdnly  cures  any 
defect  arising  fit>m  a  variance  between  the  information 
aiid  the  evidence.  It  seems  to  me  that  the  infoima- 
tion  would  have  been  perfectly  good  if  one  day  only, 
Un  8th  Not.,  had  been  stated  ia  it  as  the  tinw  when 


the  offence  was  committed,  and  I  think  that  though 
the  Information  lays  the  offence  not  on  that  day,  bat 
on  the  5th  Oct,  and  on  divers  other  days  and  times,  it 
is  still  well  laid.  Conviction  t^SrmetL 

Monday^  Maif  6. 

(Before  Wiobtmait,  J.) 

Reo.  «.  Tott. 

Ahkome—RBfimng  to  admit   a  poUee-qgher — M- 

house — Seoond  conviction — Pcnal^f-^  4"  ^  ^*^  ^» 

e.  85,  i.  7. 
ApoUe$'OjpcerhaB,fmderMeet,7  o/thcAj'b  WiU.A^ 

e,  85,  a  right  to  enter  anif  portion  of  premuee 

Ucented  to  tell  beer  or  spirituous  Ugniors,  though 

such  premises  are  merelg  an  outhouse,  and  arefiatd 

to  permit  him  to  do  so  it  an  ofenos  winkin  thai 

section. 
For  a  second  offence  under  ike  above  section  the  ptmiA 

ment  is  suq>ension  <if  the  Ucenee  alonCf  and  the 

convicting  justices  have  nopowertoadd  a  pecuniarg 

penaltg. 

This  was  a  case  stated  by  the  Middlesex  Searions 
upon  an  appeal  against  a  conviction  of  a  metropolitan 
police  magistrate,  under  sect  7  of  the  4  &  5  WilL  4, 
c.  85.    The  case  was  as  follows  :— 

By  the  4  &  5  Will.  4,  c  85  s.  7,  it  is  enacted : 
"  That  it  shall  be  lawful  for  all  constables  and  offioen 
of  police,  and  they  are  hereby  authorised  and  em- 
powered, to  enter  into  all  houses  which  are  or  shall  be 
licensed  to  sell  beer  or  spirituous  liquors  to  be  con- 
sumed upon  the  premises,  when  and  so  often  as  sueh 
constables  and  officers  shall  think  proper,  and  if  any 
person  having  such  licence  as  aforesaid,  or  any  servant 
or  other  person  in  his  employ  or  by  his  direction,  shall 
refuse  to  admit,  or  shall  not  admit,  such  constable  or 
officer  of  police  into  such  house  or  upon  such  prsmisas, 
such  person  hsving  such  licence  shall  for  the  first 
offence  forfeit  and  pay  any  sum  not  exceeding  51,  to- 
gether with  the  costs  of  the  conviction,  to  be  recovered 
within  twenty  days  next  after  that  on  which  sooh 
offence  was  committed,  before  one  or  more  jnstioes  of 
the  peace,  and  it  ahall  be  lawful  for  any  two  or  mora 
justices,  before  whom  any  such  person  shall  be  convicted 
of  such  offence  for  the  seoond  time,  to  a^ndge  (if 
they  shall  so  think  fit)  that  such  offender  shall  be  dis- 
qualified from  selling  beer,  ale,  porter,  dder,  or  penrjr 
by  retail  for  the  space  of  two  years  next  after  sneh 
conviction,  or  for  such  shorter  spaoe  of  time  as  they 
may  think  proper." 

William  Tott  (app.)  was,  by  a  licence  in  the  fonn 
contained  in  the  schedule  to  the  said  Act,  duly  licensed 
to  sell  beer,  ale,  &c,  in  order  that  it  might  be  con- 
sumed in  a  dwellmg-house  of  the  said  William  Tott, 
situate  in  Bow-common-lane,  in  the  parish  of  Bethnal- 
green,  in  the  county  of  Middlesex,  and  in  the  premises 
thereunto  belonging.  Next  to  the  house  was  a  yard, 
and  at  one  side  of  the  yard  a^oining  to,  bnt  not  under 
the  same  roof  with  it,  was  an  outhouse  used  as  a  cellar. 
This  was  in  the  occupation  of  the  app.,  and  formed 
part  of  the  premises  belonging  to  the  house,  bnt  had  no 
direct  internal  communication  with  the  house,  and  the 
only  mode  of  getting  to  this  outhonse  was  by  going 
through  the  taproom  and  ground-floor  of  the  dwelling- 
honse  into  the  yard.  The  app.  had  been  previously 
convicted  under  the  above  section  for  refbsiiig  to  admit 
the  police,  and  was  convicted  of  a  second  offence  by  tiie 
conviction  which  was  now  appealed  against  (The  con- 
viction was  here  set  out,  chaiging  that  the  appw  had 
before  been  convicted  of  a  siimlar  ofienoe,  and  it  ad- 
judged him  to  forfeit  and  pay  the  sum  of  5t,  and  be 
disqualified  from  selling  beer,  ale,  porter,  dder  and  penry 
for  the  space  of  two  years.)  The  case  then  prooeeded  aa 
follows:— 

On  Sunday  the  17th  Jnne,  at  about  a  quarter  to 
twelve  in  the  forenoon,  a?polioe  constable  was  paadng 
the  eaid  hoosei  aad  heiiiiig  menl  penons  talkmg  tn^ 
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tlie  hax  to  tho  potman  of  tho  app.,  applied  for  ad- 
miamcm  at  the  door  of  the  house  which  opened  into 
Bow-€omnkon*lane.  After  doing  so^  and  before  he 
waa  admitted,  he  heard  sereral  perw>n8  go  to  the  baok 
part  of  tho  premises.  When  the  oonstable  waa  ad- 
mitted into  the  house,  he  heard  seyeral  persona  in 
the  said  oathoose,  and  npon  going  into  the  yard  he 
knocked  at  the  door  of  the  outhoose  and  applied  to 
be  admitted,  hot  the  app.  refused  to  admit,  and  did  not 
admit  him  into  such  onthoose.  It  was  contended  on 
behalf  of  the  app.  that  the  seotion  abore  mentioned 
gave  the  police  power  to  enter  the  honse  of  the  app., 
bat  did  not  give  them  power  to  enter  snch  an  oathonse 
as  that  above  mentioned  ;  that  therefore  the  refusal  to 
admit  to  the  onthoose  was  not  an  ofTenoe  within  the 
section.  It  was  farther  contended  that  the  conviction 
waa  bad,  because  it  a^udged  the  app.  to  forfeit  and 
pay  5^  for  the  offence,  and  also  to  be  disqualified  from 
selling  beer,  ale,  &c  by  retail  for  two  years,  and  that 
tho  section  above  mentioned  did  not  empower  the  in- 
fliction of  a  fine  and  suspension  of  the  licence.  Tlie 
court  of  quarter  sessions  decided  against  both  the  ob- 
jectiona  and  confirmed  the  conviction,  subject  to  a 
caae  for  the  opinion  of  tho  honourable  court 

The  opinion  of  the  court  ia  therefore  requested, 
whether  nnder  the  above  section  it  was  an  offence  to 
refuse  the  police  admittance  to  the  above-mentioned 
onthonse,  and  whether  upon  a  conviction  of  a  second 
offence  the  person  convicted  is  liable  to  a  fine,  in 
addition  to  the  suspension  of  his  licence. 

Poland  appeared  in  support  of  the  conviction,  and 
contended,  first,  that  no  portion  of  the  premises 
waa  exempt  from  the  inspection  of  the  polioe  officers, 
and  that  the  outhouse  or  cellar  was  covered  by  the 
lloence,  and  so  was  subject  to  be  entered  by  the 
officers,  as  much  as  the  dwelling-hense  itself ;  secondly, 
that  the  penalty  upon  a  second  conviction,  of  a  sus- 
pension of  the  licence,  was  cumulative,  and  that  were 
it  not  so,  the  words  *4f  they  shall  so  think  fit" 
would  have  no  meaning,  for  if  the  punishment  of  sus- 
pension were  not  thought  fife,  there  would  be  then  no 
other. 

JTii^yre,  for  the  app.,  argued,  first,  that  the  officer 
had  no  right  to  enter  upon  any  premises  which  were 
not  occupied  for  the  sale  of  beer,  &o.  [WioHTMAir,  J. 
-—Under  his  licence  he  may  have  sold  beer  in  this 
outhouse.]  Had  he  done  so  the  case  would  have  been 
different.  Secondly,  the  punishment  for  a  second 
offence  is  'suspension  of  the  licence  only,  and  no  fine 
is  authorised  to  be  imposed,  which  is  the  punishment 
alone  for  the  first  offence. 

WioHTMAM,  J. — Two  objections  have  been  taken  to 
this  conviction.    First,  that  the  officer  was  not  autho- 
rised to  enter  into  the  cellar,  which  was  a  part  of  the 
premises.    The  licence,  however,  is  no  doubt  large 
enough  to  include  the  cellar,  for  it  is  in  this  form :  *'  to 
sell  beer,  ale  and  porter  by  retail,  in  order  that  it  may 
be  consumed  in  the  said  dwelling-house  of  the  said  A.B., 
and  in  the  premises  thereunto  belonging.*'  So  that  there 
is  nothing  in  the  Act  to  prevent  his  canying  on  his 
business  in  the  cellar.    That  being  so,  it  seems  to  me 
that  the  officer  had  authority  to  require  to  be  admitted 
into  that  part  of  the  premises :  and  indeed,  if  not,  the 
Act  would  be  constantly  evaded,  for  nothing  would  be 
easier  than  when  he  finds  an  officer  coming  to  his 
house  to  send  his  company  into  the  cellar.   That  objeo- 
tion,  therefore,    I  think,  cannot  be  sustained*    As 
to  the  second  objection,   I    have  very  great    diffi- 
culty in  agreeing  with  the  magistrate  in  the  oon- 
struction  he  has  put  upon  the  section.    I  can  only 
tjike  the  words  of  tiie  clause  to  mean  that  for  the  first 
offence  a  penalty  of  5il  may  be  imposed,  and  for  the 
second  offence  the  licence  may  be  suspended.    It  is 
stid  that  for  the  second  offence  there  is  to  be  the 
doable  penalty.  .  But  if  the  Legislature  had  intended 
this,  it  should  have  uaed  different  words.    It  may  be 


that  tho  nenalty  for  the  second  offence  is  mneh  mote 
onerous  than  the  first,  and  that  the  suspension  of  the 
licence  b  intended  to  be  so.  It  is  said,  however,  that 
the  words  ^  if  they  shall  so  think  fit "  show  that  a 
qualification  was  intended  as  to  the  penalty.  I  think 
not,  however,  and  that  the  penalties  are  distinct ;  and 
that  for  the  second  offence  there  is  no  pecuniary  penalty 
to  be  added  to  the  suspenuon.  I  cannot  say  what  was 
the  intention  of  the  Legislature,  but  there  is  not  suffi- 
cient to  show  that  a  double  penalty  was  intended. 

JudgmadfoT  the  (^, 
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Beported  by  Joiiv  TnoMnov,  Esq.,  ^axxlster-at-Law. 

Saturday^  April  27. 

(Before  Pollock,  C.B.,  Willulms,  Willis  and 

Blackjburn,  J  J.,  and  Wilde,  B.) 

Beg.  V,  Owen  Pritchaud. 

Larceny  ^Ownerihip  of  property — Joml-^tioek  hank 

—7  Geo.  4,  c.  46,  i.  9—7  Geo.  4,  c.  64,  e.  14. 
In  an  indictment /or  larceny ^  the  properly  wa$  laid  to 
be  in  J.  C.  (?•,  the  manager  of  the  Dudley  and  West 
Bromwick  Bank.  The  property  belonged  to  the 
banking  company,  a  joint-ttock  con^nmy  coneitting 
of  more  than  tweniy  partnere,  but  no  regiitration  of 
iiy  nor  iippointment  of  any  manager  or  public  officer, 
tD€U  proved.  The  ^ictment  was  amended  at  the 
trial,  by  laying  the  property  in  P.  W.  and  otheri ; 
P.  W.  being  one  of  the  partners : 
Beldj  thai  the  ownership,  tu  amended,  was  rightly  laid 
wider  7  Geo,  4,  c.  64,  i.  14,  and  that  it  neednot  have 
been  laid  in  the  pubRa  officer  {presuming  there  to 
have  been  one),  under  7  Geo.  4,e.  46,  i.  9. 

Case  stated  by  Channell,  B.  for  the  opinion  of  this 
court. 

The  prisoner,  Owen  Pritchard,  was  convicted  before 
me,  at  the  )ast  assizes  for  Denbighshire,  of  stealing  Slbs. 
weight  of  brass. 

The  conviction  is  to  be  taken  to  be  correct,  subject  only 
to  the  question  whether  tlie  indiotment  suffidentiy 
describes  the  ownership  of  the  property  which  is  the 
subject  thereof. 

The  property  charged  to  be  stolen  consisted  of  cer« 
tain  brasses  or  caps  which  had  formed  part  of  an 
engine  and  machinery  used  in  the  working  of  oolliery 
works,  known  as  the  Uywemian  Ciolliery  works. 

The  indictment  on  which  the  prisoner  was  arraigned, 
and  to  which  he  pleaded,  described  the  property  as  the 
property  of  "  John  Cleveland  Green.*' 

Edward  Oreen  was  called  as  a  witness  for  the  pro- 
secntion.  He  swore,  "  that  he  waa  the  son  of  John 
Cleveland  Green ;  that  John  Cleveland  Green  was  the 
manager  of  the  Dudley  and  West  Bromwich  Bank ;  that 
he  was  sent  by  his  father  to  reside  near  the  colliery 
works ;  that  he  had  the  engines  and  works  belonging 
to  the  colliery  under  his  care  at  the  time  when  the 
brasses  and  caps  were  severed  and  taken  from  the 
machineiy ;  that  he  could  not  actually  say  that  he  was 
n  servant  of  the  company,  but  that  he  received  from  his 
father  payment  for  taking  charge  of  the  machineiy  and 
works;  that  he  believed  the  money  came  from  the  com- 
pany ;  that  with  money  he  got  from  his  father  he  paid  the 
men  on  the  works;  and  that  the  engines  and  ma- 
chinery belonged  to  the  Dudley  ^d  West  Bromwidh 
Company. 

No  registration  of  the  Dudley  and  West  Bromwich 
Company  as  a  joint-stock  company,  or  of  the  appoint- 
ment of  any  manager  or  public  officer  thereof,  waa 
proved. 

It  was  objected  by  the  prisoner's  counsel  that  the 
owership  of  the  property  in  John  Cleveland  Green 
waa  not  proved. 

The  witness  stated  that  Philip  Williama  was  one  of 
the  partners  in  the  Dudley  and  West  Bromwich  Bank ; 


se4 


MAGISTRATES'  CASES. 


G.  Gas.  &] 


Bbo.  v.  Jambs  Bbamlbt. 


[G.  Gas.  B. 


that  there  were  more  thsn  twenty  partners  or  share- 
holders in  the  bank ;  and  that  it  was,  as  he  nnderstood, 
a  joint-stock  banking  company. 

I  was  thereupon  requested  to  amend  the  indictment. 
I  did  80  by  striking  out  the  words  John  Geveland 
Green,  and  statirig  the  property  to  he  the  property  of 
Philip  Williams  and  others. 

The  prisoner  was  convicted  and  sentencedi  and  is 
now  undergoing  his  sentence. 

On  the  some  day  on  which  he  was  tried,  and  shortly 
before  the  verdict  was  recorded,  my  attention  was 
called  by  the  prisoner's  connsel  to  the  statutes  and 
cases  collected  in  Archbold's  Griminal  Law,  14th  edit., 
pp.  86  and  37. 

I  then  reserved  .for  the  opinion  of  this  Gonrt  the 
question  whether,  upon  the  evidence  set  out,  the 
ownership  of  the  property  was  sufficiently  described  in 
the  indictment  as  amended ;  and  if  not,  whether  the 
description  in  the  indictment  before  the  amendment 
was  made  was  sufficient,  if  that  question  could  after 
the  amendment  be  properly  reserved. 

The  question  submitted  is,  whether  the  indictment 
as  amended,  or  as  it  stood  before  amendment  (sup- 
posing it  can  in  its  original  form  be  referred  to),  suf- 
ficiently described  the  ownership  of  the  property  ac- 
cording to  the  evidonoe  to  sustain  the  conviction. 

W.  F.  Ghannell. 

J/e/n/jfre,  for  the  prisoner. — It  is  submitted  that, 
after  the  amendment  had  once  been  made,  and 
the  verdict  recorded,  the  judge  had  no  power  to 
amend  further,  and  that  the  property  was  wrongly 
laid  to  be  in  Williams  and  others.  It  ought  to 
have  been  laid  to  be  in  the  public  officer  of  the 
bankmg  company.  The  39  &  40  Geo.  3.  c.  28,  s.  15, 
provides  that  no  other  bank  than  the  Bank  of  England 
shall  be  established  or  allowed  by  Parliament,  and  that 
it  shall  not  be  lawful  for  any  number  of  persons  ex- 
ceeding six  to  issue  notes  payable  on  demand  at  any 
less  time  than  six  months,  during  the  continuance  of 
the  privileges  granted  by  that  Act  to  the  Bank  of  Eng- 
land. Then,  taking  this  to  be  a  joint-stock  company, 
and  to  consist  of  more  than  six  partners,  it  must  have 
a  public  officer  according  to  the  7  Geo.  4,  c  46,  s.  4. 
And  then  sect  9  enacts,  ^  That  all  indictments,  infor- 
mations and  prosecutions  by  or  on  behalf  of  such  co- 
partnership for  any  stealing  or  embezzlement  of  any 
money,  goods,  effects,  &o.,  or  other  property  of  or  bcK 
longing  to  such  copartnership,  or  for  any  fraud, 
fovgeiy,  or  crime  or  offence,  committed  against  or' 
with  intent  to  injurs  or  defraud  such  copart- 
nership, shall  and  lawfully  may  be  had,  preferred 
and  carried  on  in  the  name  of  any  one  of  the 
imblic  officers  nominated  as  aforesaid  for  the  time 
being  of  such  copartnership.  [Willes,  J. — Under 
the  7  &  8  Vict  c  113,  the  property  may  be  laid  to  be 
in  the  body  corporate.]  But  there  is  no  evidence 
that  this  company  was  incorporated  under  the  7  &  8 
Vict  c  113.  [Pollock,  G.  B. — May  any  one  go  and 
steal  their  property  if  they  have  not  appointed  a  public 
officer  ?  Wiu»,  J. — That  is,  if  they  hare  not  com- 
plied with  the  statute.]  It  is  to  be  assumed  that  the 
company  has  acted  legally  and  appointed  a  public 
officer.  The  words  ** shall  and  may**  in  the  9th 
section  are  obligatory;  and  in  Chapman  v.  MUvaia^  5 
Ex.  61,  it  was  held  that  a  joint-stock  banking  company 
under  the  7  Geo.  4|p.  46,  were  bound  to  sue  in  the 
name  of  their  public  officer  In  Reg,  y.  Beard^  8 
G.  &  P.  143,  which  was  referred  to  in  the  judg- 
ment in  Chapman  v.  Milvain,  Goleridge,  J.  intimated 
an  opinion  that  a  registered  joint-stock  banking  com- 
pany was  not  bound  to  prosecute  in  the  name  of 
their  public  officer,  but  the  point  was  not  argued. 
[Blaokbubv,  J. — ^How  do  you  reconcile  your  oon- 
stmction  of  the  7  Geo.  4,  c  46,  k.  9,  with  sect  14  of 
the  subsequent  Act,  7  Geo.  4,  c.  64  ?  "  And  in  order  to 
remove  the  difficulty  of  stating  the  names  of  all  the 


owners  of  property  in  the  case  of  partners  and  other 
joint  owners,  be  it  enacted,  that  in  any  indictment  or 
information  for  any  felony  or  misdemeanor,  wherein 
it  shall  be  requisite  to  state  the  ownership  of  any  pro- 
perty whatsoever,  whether  real  or  personal,  which  shall 
belong  to  or  be  in  the  possession  of  more  than  one 
person,  whether  such  persons  be  partners  in  trade,  joint 
tenants,  parceners  or  tenants  in  common,  it  shaU  be 
sufficient  to  name  one  of  such  persons,  and  to  state 
such  property  to  belong  to  the  person  so  named,  and 
another  or  others,  as  the  case  may  be,  &c;  and  this 
proviuon  shall  be  construed  to  extend  to  all  joint- 
stock  oompanies  and  trustees. "]  That  means  all  lawful 
joint-stock  companies,  not  such  an  one  as  this,  regu- 
lated by  a  peculiar  statute.  In  Archbold*8  Pleading 
and  Evidence  in  Griminal  Gases,  35,  12th  edit.,  it  is 
said  that  it  would  seem  now  to  be  settled  that  the  pro- 
perty must  be  laid  in  a  public  officer  of  the  company. 
2  Buss,  on  Grimes,  104,  was  also  referred  to. 

V,  WiUkaiu,  for  the  proeeention,  was  not  called  npoa 
to  argue. 

Pollock,  G.  B. — ^We  are  all  of  opinion  that  the 
question  submitted  to  us,  whether  the  indictmoit  as 
amended  sufficiently  described  the  ownership  of  the 
propertv,  must  be  answered  by  saying  that  it  did. 
The  7  OB  8  Geo.  4,  o.  64,  s.  14,  expreuly -applies  to  the 
case  of  partnership  and  joint  owners,  and  to  all  joint- 
stock  oompanies  and  trustees,  and  provides  that  it 
shall  be  sufficient  to  name  one  of  such  persons,  and  to 
state  such  property  to  belong  to  the  person  so  named 
and  another  or  others,  as  the  case  may  be.  It  cannot 
be  supposed  that,  although  their  banking  business  may 
not  have  been  carried  on  aooording  to  law,  they  are 
not  possessed  of  the  property.  They  were  the  pos- 
sessors of  it,  and  the  possession  of  it  was  proplerly 
laid  to  be  in  the  one  named  and  others,  within  the 
meaning  of  the  7  Geo.  4,  c  64,  s.  14.  The  convicUon, 
therefore,  will  stand. 

Williams,  J. — I  am  of  the  same  opinion.  CAop- 
man  ▼.  MUvain  would  bind  us  to  the  extent  tliat  in 
a  civil  action  the  words  ^*  shall  snd  may,**  in  7  Geo.  4, 
c  46,  s.  9,  are  imperative,  and  that  an  action  cannot 
be  maintained  in  such  a  case  in  the  name  of  any  other 
person  than  the  public  officer.  But  the  question  is, 
whether  that  decinon  applies  to  an  indictment  The 
7  Geo.  4,  e.  64,  s.  14,  makes  it  plain  that  they  do  not, 
and  that  an  indictment  which  states  the  property  to 
belong  to  one  member  by  name,  and  others,  is  gpod. 
That  provision,  it  is  expressly  enacted,  shall  be  oon- 
stmed  to  extend  to  all  joint-stock  companies.  This  is 
a  joint-stock  company,  and  the  7  Geo.  4,  a  64,  a.  14^ 
is  the  last  provision  on  the  subject 

The  roit  of  the  Gourt  concurring, 

Ccupuition  afirmed, 

Rbo.  V,  Jahss  Bramlky. 
Laremijf—Falte  pntence-^Obtaining  goodt  hg  an 

artytoe, 

PrwmerioeHt  to  a  otdUery  pnifrntedly  to  ht^  a  loadof 
the  bett  soft  eoal ;  the  cart  wob  acoordinghf  loaded 
by  the  proteeutor*9  eervani  with  thai  dtter^ption  of^ 
eoaL  It  was  the  prisoner's  dutjf  then  to  haisegome 
with  the  cart  to  the  weighmg  maehine  and  htm  U 
weighed,  and  then  to  have  paid  the  weighmg  dark  far 
it.  He,  however,  previous^  to  going  to  the  weighing 
ffsaeftMS,  covered  over  the  top  ^the  eoalin  the  cari 
with  a  verg  inferior  description  qf  coal^  eaUed 
"  slacks"  and  then  went  with  the  cart  tothe  wdgUng 
machine,  and  told  the  weighing  clerk  thai  he  had  got 
"  slaek,^  who  weighed  the  cart  and  charged  for  it  ae 
containing  **  sktek^  only,  'The  prisoner  paid  for 
the  coalas  ^ slack,**  and  l^  the  eoUierg: 

Held,  thai  the  property  tn  the  soft  coal  had  not  &«s» 
partedwith,  and  that  the  prisoner  couldbe  convicted 
of  larceny. 
Gate  reserved  for  the  opinion  of  this  ooort* 
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C,   CA8.   R.] 


Rko.  9.  Jambs  Bkamlet. 


[C.  Oas.  R. 


At  the  last  NottinghaiOBhira  quarter  Beasions  held 
at  NottingfaaiD,  Jamea  Bnunley  w^a  iadicted  for  felo- 
luously  stealing,  on  the  19th  day  of  Not.  last,  at  Bas- 
ford,  15  cwt.  of  coal,  of  the  value  of  da.  6<f.,  the 
property  of  Thomas  North.  • 

The  prosecutor  was  the  owner  of  a  colliery.  The 
prisoner  was  a  higgler,  and  in  the  habit  of  coming  to 
th^  colliery  to  purchase  coal.  Both  coal  and  small 
oosl  or  slack  were  sold  by  retail  at  the  colliery  to 
higglers  and  others,  but  it  was  proved  that  none  (except 
to  certain  private  cnstomers  of  Mr.  North,  with  whom 
an  account  was  kept)  waa  allowed  to  be  taken  away 
until  it  had  been  paid  for,  and  that  when  the  carts 
were  loaded  they  were  ti^n  to  the  prosecutor*s 
weighing  machine  in  the  colliery  yard,  where  the  weight 
and  price  of  the  coak  having  been  ascertained,  the 
ooalB  were  paid  for  to  thOw  prosecutor's  derk  in  charge 
of  the  weighing  machine. 

The  wughing  machine  is  at  the  entrance  of  the  pro- 
secutor's yard,  and  so  placed  that  carts  entering  and 
passing  out  of  the  yard  have  to  pass  the  machine,  and 
within  view  of  the  clerk  in  charge  of  it,  and  as  the 
carts  go  into  the  yard  empty  they  are  weighed.  On 
letuming  loaded  they  are  again  weighed,  and  from  the 
gross  weight  so  ascertained  the  weight  of  the  empty 
cart  is  deducted,  and  the  residue  is  taken  to  be  the  net 
weight  of  the  coals  in  the  cart 

The  prisoner,  having  frequently  before  the  day  in 
question  fetched  coals  from  the  prosecutor's  yard,  was 
acquainted  with  the  above  regulations,  and  knew  that 
he  would  not  be  |>ermitted  to  take  coals  out  of  the  yard 
until  they  had  been  weighed  and  paid  for  as  above 
mentioned. 

The  piioe  of  soft  coal  was  about  double  that  of 

On  the  day  named  in  the  indictment  the  prisoner 
brought  his  cart  to  the  colliery,  and  said,  '*  I  want  a 
load  of  the  best  soft  coal.*^  The  cart  was  loaded  with 
the  best  soft  coal  by  a  servant  of  the  prosecutor,  whose 
business  it  is  to  load  the  carta  of  the  customers,  assisted 
by  the  prisoner  himself. 

Having  finished  loading  the  coals,  the  prosecutor's 
servant  went  away  to  his  work  in  another  part  of  the 
yard,  leaving  the  prisoner  to  take  hia  cart  to  the 
weighing  machine  to  be  weighed,  which  ought  at  once 
to  have  been  done. 

Near  the  place  where  the  coals  were  so  loaded  was  a 
heap  of  slack,  and  after  the  prosecutor's  servant  had 
left  the  prisoner  as  before  mentioned,  the  prisoner  (as 
appeared  by  a  statement  subsequently  made  by  him) 
plaoed  a  quantity  of  this  slack  on  the  top  of  the  load  of 
soft  coal,  thereby  covering  over  the  coal,  and  making 
the  cart  appear  to  be  loaded  with  slack  only. 

The  prisoner  then  took  the  cart  to  the  weighing- 
machine,  and  the  clerk  in  chai^  of  the  machine  sud  to 
the  prisoner,  "What  have  yon  got?"  He  said, 
"  Slack."  The  clerk,  seeing  only  slack  in  the  cart,  there- 
upon weighed  the  cart  and  charged  the  prisoner  for  the 
Irad  as  slack,  and  the  prisoner  paid  such  charge  and 
went  away  with  his  cart.  Had  the  cart  contamed 
slack  only,  the  amount  paid  by  the  prisoner  was  all 
that  would  have  been  due  from  him ;  but,  as  the  fact 
was,  the  sum  pud  by  the  prisoner  was  considerably 
less  than  the  real  price  of  the  load. 

Shortly  after  the  prisoner  had  gone  away  the 
wf^ghinj^  clerk  having  communicated  with  the  prose- 
cutor's servant,  who  had  loaded  the  prisoner's  cart 
with  the  ooal,  as  before  mentioned,  sent  after  the  pri- 
soner, who  was  overtaken  with  the  cart  on  the  highway, 
proceeding  towards  Nottingham.  The  prisoner  re- 
turned with  the  messenger  to  the  prosecutor's  yard, 
and  was  charged  by  the  clerk  with  obtaining  soft  coal 
as  slack.  The  prisoner  said  to  the  derk,  **  What's 
the  difference  and  I  will  pay  yon,  and  we  will  have  no 
more  bother  about  iL"  The  derk  said,  **  Oh,  shan't 
«•?"  Prisoner  said,  "It'sthefirst  time  I  have  done 
|11ao.  Cas.] 


anything  of  the  kind  before,  and  1*11  never  try  it  any- 
more." The  clerk  told  the  prisoner  the  difference  in 
the  price  between  slack  and  the  best  soft  coal,  and  the 
prisoner  paid  the  clerk.  The  prisoner  said,  **  You 
have  not  said  anything  about  it,  have  you?"  The 
derk  said,  "  I  have,  and  shall  say  more."  The  pri- 
soner  then  went  away,  and  the  derk  gave  information 
of  the  facts  to  his  employer. 

The  prisoners's  counsel  submitted  that  there  was  no 
case  to  go  to  the  juiy  to  charge  the  prisoner  with  steal- 
ing the  coal,  and  that  if  there  was  any  offence  com- 
mitted, it  would  be  obtaining  the  coal  under  false  pre- 
tences. 

The  Court  overruled  tins  objection,  and  told  the  jury 
that  if  they  were  of  opinion  that  the  prisoner  at  the 
time  when  he  went  to  Uie  colliery  for  the  coal  intended 
fraudulently  to  take  the  same  away  and  appropriate  it 
to  his  own  use  on  paying  for  the  soft  coal  the  price  of 
slack  only,  and  that  he  actually  carried  out  his  inten- 
tion by  fraudulently  pladng  dack  over  the  soft  coal, 
and  Slaking  the  false  representation  above  mentioned  to 
the  weighing  derk,  they  might  convict  the  piisoner  of 
larceny  of  the  coal. 

The  jury  found  the  prisoner  guilty  of  larceny,  but 
the  court  of  quarter  sessions  respited  Judgment  until 
the  next  quarter  sessions,  and  discharged  the  prisoner 
upon  his  own  recognisance,  with  two  sureties,  to  ap- 
pear at  the  next  sessions  to  recdve-  judgment,  should 
the  Court  for  Crown  Cases  Reserved  be  of  opinion  that 
he  was  properly  convicted. 

The  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved  is  requested  whether  the  pri- 
soner wss  ri^tly  convicted  of  larceny  ? 

Cave  for  the  prisoner. — It  is  admitted  that  the  con- 
viction of  the  prisoner  for  laroeny  was  wrong.  Al- 
though the  evidence  might  be  suffident  to  support 
an  bdictment  for  obtaining  the  coal  by  false  pretences, 
the  authorities  show  that  it  is  not  suffident  to  support 
larceny.  The  distinction  between  false  pretences  and 
hirceny  is  laid  down  in  2  East,  P.  C.  688,  and  a 
number  of  cases  dted,  which  show  that  where  the  in- 
tention of  the  prosecutor  is  to  part  with  the  property  in 
the  ibiag  obtained  by  the  prisoner,  it  is  a  case  of  false 
pretences ;  and  where  the  intention  is  to  part  with 
possession  only  of  the  property,  it  is  a  case  of  larceny. 
In  J2:  V.  Parkes,  2  Eaat  P.  C.  67,  the  deft,  bought 
goods  and  desired  them  to  be  sent  to  him  with 
a  bill  and  receipt,  and  the  shopman  who  took 
them  left  them  upon  bdng  paid  for  them  by  two 
bills,  which  turned  out  to  be  mere  fabrications. 
The  judges  held  that  this  was  not  laroeny,  because  the 
prosecutor  had  parted  with  the  property  as  well  as.  the 
possession.  So  in  iS.  v.  Jaekion^  Ross.  &  Moo.  119, 
where  the  prisoner  was  indicted  for  stealing  a  diamond 
brooch  and  other  artides,  and  it  appeared  that  they 
had  been  pledged,  and  that  the  prisoner  obtained  them 
and  some  money  from,  a  pawnbroker's  servant,  by  pre- 
tending to  deposit  another  pledge  of  greater  value  in 
lieu  of  them,  it  was  hdd  that  it  was  not  larceny^ 
because  the  servant,  who  had  a  general  authority  from 
the  master,  parted  with  the  property  and  ownership, 
and  not  merely  with  the  possession.  [Williams,  J. 
— ^The  difference  between  that  case  and  the  present  ift 
this:  the  pawnbroker's  servant,  having  a  general 
authority,  was  induced  to  part  with  the  property  in  th» 
old  pawn ;  but  in  the  present  case  (he  cart  was  not  to 
be  allowed  to  go  out  of  the  prosecutor^s  yard  without 
payment  of  the  price  of  the  coal.]  This  is  the  converse 
of  the  ordinaxy  case  of  obtaining  money  by  false  pre- 
tences. The  court  must  be  satisfied  that  the  prisoner 
could  not  have  been  convicted  of  obtaining  the  deft.'g  coal 
by  false  pretences.  If  the  soft  coal  had  been  of  nearly 
the  same  value  as  the  slack,  would  it  have  amounted 
to  laroeny?  Here  there  is  strong  reason  for  saving 
that  the  property  in  the  soft  coal  had  been  parted  with» 
[WxLDS,  B««-SappoBe  the  case  of  a  shop,  in  one  pari 
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C.  Cas.  B.] 


Rro.  V,  Uriah  Weeks. 


[C.  Cas.  S. 


of  which  the  cnstomer  selects  the  goods,  and  then  has 
to  take  them  to  another  for  the  purpose  of  having  the 
InXL  made  ont  and  paying  for  them,  hnt  that  instead  of 
taking  the  goods  to  that  part  to  have  the  hill  made  oat 
and  paying  for  them,  the  man  slips  away  with  the  goods 
without  paying  for  them.]  In  snch  a  case  there  would 
he  no  consent  at  all  to  the  man*s  taking  away  the  goods. 
[Wilde,  B. — Here  the  weighing  clerk  consented  only 
to  the  carrying  away  slack,  not  tiie  soft  coal  which  was 
iiiTi8ihle.3  Here  it  is  contended,  the  clerk  intended  to 
part  with  the  cart  load  of  coal  which  was  standing  he- 
fore  him. 
Boden^  for  the  prosecotion,  was  not  called  npon  to 

IwjgQO. 

Pollock,  C.  B.— We  are  all  of  opinion  that  the 
oonriBHon  was  right.  This  case  does  not  at  all  differ 
from  that  which  was  saggested  hy  my  hrother  Wilde— 
▼b.  where  a  man  receives  goods  in  one  part  of  an  esta- 
bfishment,  and  has  to  take  and  pay  for  them  in  another 
part,  bnt  he  slips  away  without  paying  for  them.  In 
inch  a  case  it  cannot  be  said  that  the  goods  are  abso- 
Intely  delivered  to  him,  and  therefore  the  man  acquires 
no  property  in  them.  In  this  case  the  soft  coal  was 
delivend  to  the  prisoner  by  the  prosecutor's  servant  for 
tile  purpose  of  being  taken  to  the  weighing-machine  to 
be  weif^ed  and  there  paid  for.  The  prisoner,  when 
the  aetvant  was  away,  covered  the  soft  coal  with 
daok,  and  took  it  to  the  weighing-machine,  and  caused 
it  to  be  weighed  and  paid  for  as  slack.  It  cannot  be 
said  that  there  was  any  permission  to  take  away  the 
soft  coal,  or  that  it  was  paid  for  or  deUvered.  Suppose 
the  ease  of  a  mine  oonsistmg  partly  of  silver  and 
partly  of  lead,  if  a  man  professing  to  take  away  a 
ceitidn  quantity  of  silver,  were  to  cover  it  over  with 
lead  and  then  smuggle  it  out  and  pay  for  it  as  lead 
only,  that  would  be  merely  a  mode  of  conoealiBg  and 
stealing  the  silver. 

Williams,  J. — I  am  of  the  same  opinion.  It 
was  contended  that  this  is  a  case  of  fidse  pre- 
tences, and  not  a  case  of  larceny;  but  the  dis- 
tinction has  been  settled  to  be  that  where  the 
owner,  of  property,  by  means  of  a  trick  or  sub- 
terfuge, is  induced  to  part  with  the  possession,  it 
amounts  to  larceny;  but  where  he  intends  to  part  with 
the  property,  it  b  a  case  of  false  pretences.  In  the  pre- 
sent case  the  jury  have  found  that  the  prisoner  went 
to  the  colliery  with  a  preconceived  and  dishonest 
intention  of  obtaining  possession  of  the  soft  coal ;  and 
having  so  obtained  it,  instead  of  taking  it  to  the 
weighing-machine  to  be  weighed,  and  paying  for  it  as 
soft  coal,  he  used  the  artifice  of  covering  it  over  with 
slack,  and  by  that  trick  altogether  prevented  the 
wei^ng  clerk  from  seeing  the  soft  ooiU  was  beneath 
the  slack.  The  prisoner  had  no  permission  to  take 
away  the  soft  coal  without  paying  for  it ;  and  indeed 
the  weighing  clerk  was  altogether  ignorant  of  the  fact 
that  any  soft  coal  was  beneath  the  slack.  Instead  of 
obtaining  any  property  in  the  soft  coal,  the  prisoner 
obtained  the  possession  of  it  merely.  The  case  was, 
therefore,  one  of  larceny. 
The  rqst  of  the  Court  concurring, 

^^^    OoMftctton  t^ffSmudm 

Sdiyrdasi,  April  27. 

(Before  Pollock,  C.B.,  Williams,  Willes  and 
Blackbubit,  JJ.,  and  Wilde,  B.) 

Reo.  r.  Uriah  Weeks. 

Coimnff — ffavrng  pos9e$non  of  a  mould''  3  WiS,  4, 
c.  S4,  t.  2 1 — 6uUt$f  hmnekdff^^-Previout  offence. 

The  pritanerjomify  tnih  ieveml  othen^  toas  indicted  for 
afdan^i  viz.,  fiir  knowingly  andfehniamfy  having 
intheireustoth  andpoe9euionamould(for  coining)  of 
theobffer9e»tdeofaha{f-crovm,  Themould  and  other 
coining  materiaiSf  and  also  ali  the  ptreons  charged, 
vriih  Ae  exce^Hon  of  the  priwner,  were  fbund  and 


taken  in  a  houte  occupied  by  the  prisoner.  M  the 
time  of  the  capture,  the  police  were  attacked,  and 
attempts  made  to  destroy  the  coining  materials^  and 
the  prisoner  then  came  to  the  house,  and  entered  thm 
house,  notwithstanding  some  of  the  others  catted  oui 
to  him  *^  th€tt  the  polux  were  there."  He  was  then 
captured,  ft  was  also  proved  that  the  prisoner^ 
ahout  thirteen  days  before,  had  passed  a  bad  half* 
crown,  but  it  did  not  appear  that  that  half-crown 
was  made  m  Ms  movid  found  in  the  house : 
//eU,  that  there  was  suffkient  evidenoe  to  be  left  to  the 
jury  on  the  charge  ofjelony,  and  that  the  evidence 
of  the  passing  ef  the  bad  ha^-crown  was  admissible 
to  prove  guilty  knowledge. 

Case  reserved  by  Blackburn,  J.  for  the  opinion  oT 
this  Court. 

Uriah  Weeks  was  indicted  befbre  me  at  the  last 
Monmouth  assizes,  along  with  John  Loveridge,  £liza-> 
beth  Loveridge,  Mary  Weeks,  and  Valentine  Trew,  for 
knowingly  and  without  lawful  excuse^  feloniously 
having  in  their  custody  and  possesion  a  mould  ofi' 
which  was  impressed  the  figure  and  apparent  mem- 
blance  of  the  obverse  side  of  a  half^^xown. 

On  the  trial  it  was  proved  that  the  prisoner  Uriah 
Weeks  had  for  about  a  month  occupied  a  house  in  Ponty- 
pooL  On  the  night  of  the  1 5th  March  the  police  went  to- 
that  house,  and  on  entering  found  the  prisoners  John 
Loveridge,  Blisabeth  Loveridge,  Maxy  Weeks,  who  was 
the  wife  of  the  prisoner  Uriah  Weeks,  and  Valentine 
Trew.  The  two  men  attacked  the  police  and  at- 
tempted to  keep  them  at  bay,  whilst  the  two  woment 
snatched  up  something  from  the  table  which  they  threw 
into  the  fire.  The  police  overpowered  the  men  in  suffi- 
cient time  to  preserve  part  of  what  the  women  wer» 
endeavouring  to  destroy,  which  proved  to  be  fragments 
of  a  plaster  of  paris  mould  ef  a  half-crown,  parts  of 
which  were  still  wet. 

The  men  Loveridge  and  Trew  were  taken  into  cus- 
tody to  the  police  station  by  some  of  the  police  whilst 
the  others  remained  to  take  charge  of  the  women  and 
search  the  bouse. 

Uriah  Weeks  shortly  afterwards  came  to  the  house. 
The  women  called  out  to  him  that  the  police  wer» 
there.  He  nevertheless  came  in  and  was  taken  iuti> 
custody. 

On  searching  the  house,  which  was  a  house  with  tvro^ 
rooms  on  each  floor,  a  quantity  of  plaster  of  paris  was- 
found  in  a  cupboturd  up  stairs,  along  with  several 
bottles  containing  liquids,  and  some  bags  with  different 
powders  in  them  ;  but  no  evidence  was  given  of  whmt 
their  contents  were.  There  was  also  found  in  a  cup~ 
board  in  a  room  down  stairs  an  iron  ladle  such  as- 
might  have  been  used  for  melting  metal,  and  on  the- 
hearth  in  one  of  the  rooms  upstairs  was  found  a  small* 
portion  of  white  metal,  and  amongst  the  cinders  soms- 
plaster  of  paris  moulds. 

It  was  proved  that  Uriah  Weeks  had  on  the  2iid 
Mardi,  thirteen  days  before  the  night  in  question,, 
passed  a  bad  half-crown,  but  there  was  no  evidence  to 
show  that  the  bad  half-crown  which  he  passed  had  been 
made  in  the  mould  found  in  his  house  on  the  1 5th  of 
March. 

An  objection  was  taken  on  behalf  of  Uriah  Weeks,, 
that  there  was  no  sufficient  evidence  to  show  that  hs- 
had  the  possession  of  the  moulds. 

By  2  Will.  4,  c.  24,  s.  21,  it  is  enacted  that  where 
the  having  any  matter  in  the  custody  or  possession  is 
in  that  Act  expressed  to  be  an  offence,  if  any  persois 
shall  have  any  such  matter  in  his  personal  custoily  or 
possession,  or  shall  knowingly  and  wilfully  have  any 
such  matter  in  any  dwelling-house,  &&,  whether 
occupied  by  himself  er  not,  every  such  person  shall  be- 
deemed  to  have  such  matter  in  his  custody  and  posses- 
sion  within  the  meaning  of  this  Act. 

I  left  the  case  to  the  jury,  who  foimd  the  prisoner 
Uriah  Weeks  guilty,  and  in  answer  to  s  question  fromi 
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me  said  that  thej  were  eatiafied  that  he  knew  the  mould 
'waa  in  his  house. 

He  was  afterwards  tried  and  convicted  of  tittering 
the  base  half-crown. 

Sentence  was  passed  upon  him  of  twelve  months*  im- 
prisonment for  that  offence,  and  ooocurrentlj  with  that 
imprisonment  penal  servitude  for  three  years  for  the 
felony ;  bat,  as  I  had  some  doubts  whether  there  was 
sufficient  evidence  to  justify  a  conviction  on  the 
felony,  I  respited  the  sentence  of  penal  servitude 
till  the  opinion  of  this  Court  could  be  obtained  upon 
the  point. 

The  quAstion  for  the  opinion  of  the  Ceurt  is,  whether 
there  was  sufficient  evidoice  to  be  left  to  the  jury  on 
the  charge  of  felony. 

No  oonnsel  i^peared  for  the  prisoner. 

G,  12.  N.  Somerset,  for  the  Crown,  wss  stopped. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there 
was  enongh  evidence  to  be  left  to  the  jury  to  enable 
them  to  say  whether  the  mould  was  knowingly  end 
felonionsly,  and  without  lawful  excuse,  in  the  custody, 
and  pessession  of  the  prisoner,  and  that  the  conviction 
for  the  felony  must  be  affirmed.  It  was  found  in  a 
house  of  wluch  he  was  the  master,  and  it  was  there 
•pparently  for  a  felonious  purpose.  In  order  to  prove  the 
sctea^er  evidence  of  other  substantive  offences  of  sny  sort 
having  a  tendency  to  prove  guilty  knowledge  may  be 
lEiven.  If  a  man  is  diarged  with  the  commission  of 
Mie  felony,  and  his  compiission  of  another  felony  has  a 
tendency  to  prove  guilty  knowledge  on  his  part,  no 
doubt  you  may  |pve  evidenoe  of  that  fact  collaterally. 
This  conviction,  therefore,  must  be  affirmed. 

Convidion  aJSrmed, 


BOLLS    G0X7BT. 

Keported  by  H.  B.  Youhg,  Esq.,  Bariister^at-Law. 


Thuradt^,  March  21. 
HuouES  0.  The  MBTROPOLrrAxr  Board  of 

Works.  ' 

76e  19  ^  20  VicL  e.  120  (^An  Act  for  the  UUer 
Local  ManagemaU  of  the  Metiropolid)  sects, 
135-144,  and  sects,  150-153— Zcmi  or  easemeiU, 
pvrchateof, 
The  Metropotitan  Board  of  Works  havSf  under  the 
abooe-^tated  sections  of  their  Act,  an  optional  right 
ofptwchasinfffor  the  purposes  qf  theU  Act,  either 
land  or  easements  m  land,  iqton  pa^maU  of  com" 
pensaiionfor  damages  (ff  any)  done  in  the  forma- 
tion of  their  toorks. 
The  North  Lendon  Railway  Company  v.  The  Metropo- 
litan Board  of  Works,  1  John,  405,  Join 
lowed. 

The  pit  in  this  esse  had  obtained  an  injunction  to 
testrain  the  defts,  the  Metropolitan  Board  of  Works 
Irom  making  a  sewer  through  his  land  without  his 
consent,  or  until  proper  compensation  had  been  made 
to  him.    It  appeared  that  he  was  entitled  to  a  piece 
of  land  at  East  Dulwich ;  and  that  the  defts.,  in  pur- 
suance of  the  powers  contained  in  the  18  &  19  Vict,  c 
120,  liad  some  time  since  commeaoed  the  construction 
<£  the  southern  high  level  sewec     That  sewer,  as 
planned,  was  carried  under  the  plt.*s  land.    The  ddfts., 
however,  had  not  given  him  any  notice  of  their  deare 
io  purchase  or  take  on  lease  the  land,  or  any  ri^t  or 
•easement  over  it ;  but  the  pit.  ascertained  that  some 
part  of  his  land,  or  a  right  or  easement  therein,  would 
be  required  by  the  defts.  for  the  purposes  of  their  Act. 
He  accordingly  instmcted  his  solicitor  to  write  in  Dec 
1860  to  the  defts.,  stating  that  he  had  originally  bought 
the  land  for  the  sole  purpose  of  building,  and  Jud  laid 
oat  the  ground  accordingly ;  in  consequence  of  which  he 
would  sustain  permanent  damage  by  the  contemplated 
•owerage  works.     He  estimated  the  extent  of  that 
4tmage  at  the  amount  of  9L  12#.  per  annum,  with  re- 


spect to  ground-rent,  for  which  he  accordmgly  claimed 
the  sum  of  240/.,  being  twenty-five  years*  purchase  on 
the  rent — but  he  stated  that  he  was  willing  to  treat 
with  the  defts.  forthwith,  and  in  case  of  difference  he 
was  desirous  of  having  the  compensation  settled  by 
arbitration,  and  he  required  the  defts.  not  to  proceed 
with  the  works  till  his  claim  was  settied.  In  reply  to 
that  letter  the  |defts.  wrote  to  say  that  the  Board  of 
Works  sanctioned  the  erection  by  the  pit.  of  buildings 
over  the  line  of  &ewer  passing  through  his  land ;  and 
that  they  would  construct  such  works  around  it,  for  the 
foundation  of  the  houses  and  the  protection  of  the 
sewer,  as  might  be  deemed  neoessaiy.  Under  those 
ciroumstances,  the  defts.  presumed  that  the  pit.  would 
not  make  any  claim  for  compensation  on  that  head. 
The  pit.  replied  that  he  objected  to  the  prosecution  of  the 
intended  works  on  bis  land  beforo  his  original  chum  had 
been  disposed  of.  The  defts.,  however,  on  the  16th 
March,  entered  upon  the  land  and  began  their  works  ; 
whereupon  the  bill  in  this  suit  was  ffied,  and  the  pit. 
obtained  an  esc /Kirfo  injunction  to  restrain  the  defts. 
from  making  or  continuing  to  make  the  sewer  without 
his  consent,  or  until  a  proper  compensation  should  have 
been  paid  to  him  in  respect  of  the  land,  right,  or  ease- 
ment required  by  the  defis.  for  the  construction  of  the 
sewer. 

The  general  scope  of  the  sections  of  the  defts.*  Act, 
the  19  &  20  Vict,  c  120,  on  which  the  decision  of 
the  case  mainly  rested,  may  be  shortly  stated  as 
follows : — 

The  135th  and  next  sections  of  the  Act  regulate 
the  duties  of  the  Metropolitan  Board  of  Works ;  snd 
by  the  135th  section  tiie  main  sewers  are  vested  in 
the  board,  with  full  powers  to  make  and  maintain 
other  sewera  in  connection  therewith.  By  the  136th 
section  plans  of  those  sewers  an  to  be  submitted  to 
the  commissionerB  of  her  Majesty*s  works.  By  the 
137th  and  subsequent  sections  down  to  the  144th,  the 
Metropolitan  Board  of  Works  are  empowered  to  make 
and  do  various  things  and  matters  with  reference  to 
those  works,  and  jurisdiction;  and  by  the  144th 
section  they  are  enabled  to  take  by  agreement  or  gift 
any  land,  rights  in  land  or  property,  for  their  speoal 
purposes. 

By  the  150th  section  the  Metropolitan  Board  of 
Works  and  district  boards  and  vestries  are  authorised 
to  make  any  works,  and  buy  or  take  on  lease  any  land, 
or  any  right  or  easement  in  or  over  land,  and  to  effect 
other  tbmgs  for  the  purposes  of  their  Act ;  but  they 
are  prohibited  from  carrying  water  by  supply  pipes 
into  any  house  or  factory  for  domestic,  manufacturings 
or  coDuneroial  purposes.  By  the  151st  section  certam 
provisions  of  the  8  &  9  Vict.  c.  18,  are  incorporated 
with  the  Metropolis  Local  Management  Act :  by  the 
152nd  section  the  powers  conrerred  by  the  Lipids 
Clauses  Act,  **  of  purchaong  and  taking  lands  other- 
wise than  by  agreement,"  are  incorporated,  but  in  a 
qualified  manner  only,  with  the  powers  of  that  Act 
(18  &  19  Vict  c  120) ;  and  no  land,  or  right  or  ease- 
ment in  or  over  land,  for  the  purposes  of  thid  last-men- 
tioned Act,  is  to  be  compulsorily  taken  by  the  board 
without  the  sanction  of  a  principal  Secretary  of  State. 
And  by  the  153rd  section  previous  notice  of  the  inten- 
tion of  the  board  to  take  such  land,  right  or  easement, 
with  plans  of  the  proposed  works,  are  to  be  given  to  or 
fumished  for  the  information  of  the  owners,  lessees,  or 
occupiers  of  such  property,  together  with  the  terms  on 
which  any  compensation  for  damage  is  to  be  assessed. 

The  case  now  came  on  upon  a  motion  by  the  deffcs. 
to  dissolve  the  injunction. 

JL  Ptdmer,  Q.C.  and  Charlet  Hall,  in  support  of 
the  motion,  contended  that  by  the  135th  section  of 
the  18  &  19  Vict,  c  120,  the  defts.  had  full  power  to 
execute  any  works  within  the  terms  of  the  section 
(making  compensation  for  the  damage  occasioned 
thereby),  without  first  purohasing  or   obtaining  the 
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land  or  easement  therein,  under  tiie  sects.  150-153; 
although  such  works  might  invoWe  the  taking  of  such 
land  01  easement  The  latter  clauses  Vere  only  enabling 
clauses,  giving  the  Board  of  Works  the  right  of  taking 
the  land  itself,  where  thej  preferred  that  oonise  to  pro- 
ceeding under  the  1 35th  section.  They  relied  upon  the 
case  of  The  North  London  Railway  Company  ▼.  The 
MelropoUUm  Board  oj  Works^  1  John.  405,  as  pre- 
cisely in  point,  and  in  their  favour.  The  defts.  were 
willing  to  pay  whatever  compensation  might  be  awarded 
to  the  pit.  in  respect  of  the  damage  occasioned  to  his 
property  by  their  works. 

CoUj  Q.C.  snd  F.  8.  Drake  appeared  for  the  pit 
and  opposed  the  motion.  The  construction  put  upon 
the  statute  by  the  other  side  would  virtually  enable 
the  defts.  to  confiscate  any  property  they  might  n^ 
^uire  for  the  purposes  of  their  Act,  which  could  not 
have  been  the  intention  of  the  Legislature.  If  the 
defts.  required  a  legal  easement  in  land  they  must  pay 
the  owner  for  it 

The  Master  of  the  Rolls. — I  have  no  doubt  that 
this  case  is  governed  by  the  decision  of  Wood,  V.O., 
which  was  referred  to  in  the  argument  If  it  had  not 
been  for  that  decision,  I  should  have  thought  it  right  to 
give  further  consideration  to  this  matter.  It  appears 
to  me,  however,  obvious  that  the  ISSth  section  of  the 
Metropolis  Local  Management  Act  gives  powers  to 
the  defts.  distinct  from  those  oontuned  in  the 
150th  and  two  following  sections.  The  135th 
section,  by  itself,  gives  powers  to  the  Metropolitan 
Board  of  Works  to  make  sewers  as  they  may 
think  fit  If  that  section  is  controlled  by  any 
subsequent  one,  it  must  be  so  by  dear  and  distinct 
words.  But  the  only  controlling  word  which  I  can  see 
in  the  subsequent  sections,  is  the  word  "  easement." 
Now  I  very  much  doubt  whether, when  that  word  "ease- 
ment '*  was  mentioned  in  the  Act,  it  was  intended  to 
refer  to  the  kind  of  easement  stated  in  this  bill.  I 
must  own  the  inclination  of  my  opinion  is  that  it  was 
not  so  intended,  and  so  also  Wood,  V.G.  seems  to  have 
thought,  after  hearing  a  most  elaborate  argument  The 
exercise  of  the  optional  right  given  to  the  defts.  by  the 
statute,  of  proceeding  under  the  135th  or  other  sections, 
does  not  involve  any  question  of  honesty  or  dishonesty  on 
their  part,  but  depends  upon  this  consideration  whedier, 
when  contemplating  the  making  of  the  sewer,  they  can 
mske  it  without  affecting  the  surface,  or  may  find  it  mora 
convenient  to  drive  it  nearer  to  that,  in  which  case  it 
may  be  necessary  for  the  board  to  take  the  land  and 
buy  the  easement.  If  that  latter  course  should 
ultimately  be  the  one  which  the  board  must 
pursue,  they  would  have  to  proceed  under  the 
150th  and  153rd  sections:  if  the  former,  under 
the  135th  section,  and  the  only  question  then 
nvonld  be  one  of  damages.  Those,  however,  are 
to  be  settled  according  to  their  amount  by  the  justices 
of  the  peace,  or  by  arbitration,  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Act.  That  being  so, 
the  defts.  appear  to  me  to  have  acted  within  the  powers 
given  to  them  by  their  Act,  and  as  they  are  quite 
willing  to  pay  such  compensation  for  the  damages  sus- 
tiined  by  the  pit.  as  may  be  settled ;  and  as  their  plan 
does  not  involve  the  taking  of  the  land  or  the  ease- 
ment under  the  150th  and  153rd  sections,  there  is  no 
necessity  for  them  to  proceed  by  public  advertisement 
The  defts.  have  only  done  what  they  are  justified  in 
doing,  and  the  injunction  must  be  diuolred  with  costs. 


COTTBT  OF  COMMON  BENCH. 

Beported  by  Dasbl  TnoKAS  Evaxs  and  W.  Matd,  Esqra.. 

Barilsten-at-Law. 

Monday,  April  2S. 
Draper  (app.)  Sperrino  (resp.) 

Nuitance — Sheep  drtj^ingi  in  marhk — UabUity  of 
owner  oftoUt  to  r»nove~18  ^  19  Vict,  c  121,  «9. 
2  and  12 — ^  Reeurring  nuiaance/' 

The  app,  daiming  to  be  the  owner  o/nutrheU  amdfain 
held  in  the  town  of  Crewheme,  erected  a  theep-pet^ 
in  front  of  a  hoiue  in  the  taid  town  and  took  toli 
for  sheep  exposed  for  sale  therein.  After  the  re- 
moval  of  the  sheqf  their  dampings  and  urine  re- 
mained,  and  a  complaint  was  lodged  against  app.  Off 
the  resp,  {who  W€U  uupector  of  nMMoances)  in  re- 
gpect  thereof.  Forjffty'five  years  and  t^rwards  the 
inhabitants  of  the  houses  be/ore  which  the  sheep  wem 
penned  had  been  in  the  habii  of  clearing  away  Ike 
droj^nngSy  and  app,*s  servants  never  cleared  them 

'    away,  except  m  oases  where  houses  before  whiek 
the  pens  were  placed  were  unnccvpied. 

The  justices  being  of  opinion  that  app.  was  aperson  hjf 
whose  ^^permissum  or  sufferance  **  the  nmsanoe  too* 
created,  and  that  the  ground  inclosed  by  app.  witis 
hurdles  for  tie  aforesaid  purpose  was  *^  land  or 
tenement "  within  the  meaning  of  sect.  12  of  the 
Nuisanoes  Removal  Act,  and  that  the  nmsance  weu  a 
recurring  nuisnnce  within  the  said  Act,  issued  their 
prohibition  to  the  app. 

Held,  on  appeal,  that  the  justices  were  right. 
This  was  a  case  by  way  of  appeal  from  the  dedakm 

of  justices,  stated  for  the  opinion  of  this  court  under 

20&  21  yicte.43,s.2. 

CABB. 

At  a  petty  sessions  holden  at  Ciewkeme,  in 
and  for  ue  division  of  Crewkeme,  in  the  omntj 
of  Somerset,  on  the  1 6th  day  of  June  1860,  befora 
us  the  undenigned  two  of  her  Majesty's  jostioet 
of  the  peace  in  and  for  the  said  county,  the  following 
complaint  was  heard  and  determined  by  us  the  above- 
named  parties  being  present  The  complaint  was  pre- 
ferred by  John  Sperring,  the  inspector  of  nuisanow, 
appointed  by  the  nuisances  removal  committee  for  the 
tything  of  Crewkeme  (hereinafter  called  the  n8p.X 
agunst  Martha  Draper  (hereinafter  called  the  sLpp-^t 
under  sect  12  of  the  Act  18  &  19  Vict  c  121,beingtfae 
Nuisances  Removal  Act  for  England  1855,  and  charged 
that  on  the  3rd  day  of  ApiS  1860  there  was  on  a 
certain  pavement  or  causeway  situate  in  Sheep- maricet- 
street,  in  Crewkeme  aforesud,  in  front  of  a  messuage 
or  dwelling-house  in  the  possession  of  Sidney  Morris 
Cornelius,  an  accumulation  or  deposit  of  dung  or  filth 
caused  by  the  penning  and  standing  of  sheep  on  the 
said  pavements  on  Saturday  the  31st  day  of  March 
previously,  bdng  a  market-day  at  Crewkeme  albie* 
said,  and  that  the  same  not  being  washed  or  cleared 
away  after  the  removal  of  the  said  sheep,  was  a  nnisaiice 
or  injurious  to  health,  and  that  the  said  nuisance  was 
caused  by  the  act  or  default  of  the  app.,  by  reason  that 
the  app.  used  or  occupied  the  said  pavement  or  caoae 
way  for  letting  pens  for  the  standing  of  sheep  thereon, 
for  hire  and  reward,  and  had  on  the  said  31st  day  of 
March  allowed  sheep  to  stand  and  be  penned  for  a 
long  space  of  time  on  the  said  pavement  or  causeway, 
and-  had  received  tolls  and  profits  in  respect  thereof, 
and  that  in  consequence  of  such  standing  or  penning, 
the  said  dung  or  filth  was  deposited  and  left,  and  the 
app.  had  neglected  to  cleanse  or  wash  away  the  sadie 
and  to  remove  the  said  nuisance  so  thereby  created, 
and  that  although  the  said  nuisance  had  nnce  the  said 
3rd  day  of  April  been  removed  or  discontinued  there  was 
reasonable  ground  for  believing  that  the  same  or  like 
like  nuisance  was  likely  to  recur  on  the  sud  premises. 
And  upon  such  hearing  we,  the  said  justices,  oonsideriBg 
that  the  cause  of  nuisance  complained  of  did  exist  ea 
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■the  said  pavomeut  on  the  said  3rd  day  of  April  and 
^R^as  caused  by  th«  act,  permission,  or  default  of  the 
said  Martha  Draper,  and  that  though  the  same  had 
since    been    removed  a  similar    nuisance   would    be 
likely    to    recur  on   the  sud  premises,  did  by    onr 
order  in   writing    bearing  date  the  said  16th  day  of 
June  prevent  the  app.  from  allowing  to  remain  on 
the  said  premises  id'ter  the  sheep  are  removed  there- 
Irom,  any  dung  or  filth  which  shall  be  deposited  or  left 
on  the  said  premises  by  reason  of  the  penning  or 
-standing  of  such  sheep  thereon,  being  by  the  act  or 
sufferance,   and  for  the  profit  of  the   said  Martha 
Draper.    And  Jf  our  said  order  of  prohibition  should 
Im  infringed,   then  we  did  authorise  and  require  the 
sud  nuisance  removal  committee  for  the  tything  of 
Crewkeme  aforesaid,  from  time  to  time  to  enter  upon 
the  said  premises,  and  to  do  all  such  works,  matters 
and  things  as  should  be  necessary  for  carrying  the  said 
order  into  fuU  execution  according  to  the  said  Nuisances 
Removal  Act  for  England  1855.     And  whereas  the 
app.,  being  dissatisfied  with  our  determiuaUon  upon  the 
liearing  of  the  said  complaint,  as  being  erroneous  in 
point  of  law,  hath,  punoiant  to  sect.  2  of  the  stat. 
20  at  21  Vict.  c.  43,  applied  to  us  in  writing  within 
three  days  after  the  said  determination  to  state  and 
ffign  a  case  setting  forth  the  facts  and  grounds  of  such 
enr  determination  as  aforesaid,  for  the  opinion  thereon 
of  Her  Majesty's  Court  of  Common  Pleas  at  West- 
minster.    Now  therefore  we,  the  said  justices,  in  com- 
jtlianoe  with  the  said  application  of  the  app.  and  the 
provisions  of  the  statute  aforesud,  do  hereby  state  and 
sign  such  esse  as  aforesaid  as  follows: — At  the  hearing 
of  the  aforesaid  complaint,  it  was  proved  on  the  part 
of  the  pit,  the  resp.  in  this  appeal,  that  on  the  3rd 
April  last  a  nuisance  existed  on  the  pavement  facing 
and  a4joining  a  house  in  Sheep-market-street,  Crew- 
kerne,  occupied  by  Sidney  Morris  Cornelius,  in  oon- 
aequence  of  sheep  having  been  penned  there  on  the 
previous  Saturday,   the  31st  March,   which  was    a 
market  day;    that    the  nuisanoe  was  occasioned  by 
flhcep  droppings  and  urine,  and  was  likely  to  recur ; 
that  on  the  said  31st  March  the  sheep  were  put  up  by 
Richard  Laoey,  who  was  employed  for  the  purpose  by 
Thomas  Taylor  March,  the  market  bailiff  of  the  app. ; 
that  the  app.  daims  to  be  the  owner  of  the  markets 
and  fairs  held  in  the  town  of  Crewkeme,  and  to  receive 
tolls  in  respect  thereof;  that  on  the  sud  3 1st  Bfarch 
the  said  market  bailiff  received  of  a  Mr.  Harding  a  toll 
of  5«.  for  100  sheep,  part  of  which  were  penned  on  that 
day  on  the  aforesaid  pavement ;  that  the  hurdles  used 
tor-  penning  the    sjud    sheep   belonged  to  the  app. ; 
that  on  large  market  days  the  pens  extend  over  the 
pavement  two  or  three  feet  into  the  road,  and  on  fair 
'^ys  eight  or  nine  feet  into  the  road ;  but  on  the  said 
Slst  March  only  the  pavement  and  a  shallow  open 
gutter  between  the  pavement  and  the  road  were  in- 
dosed  by  tbe  pens;  that  there  is  on  market  days  an 
accnmnUtion  of  droppings  from  cattle  in  the  public 
Toad  where  they  are  exposed  for  sale ;  that  there  are 
surveyors  of  the  highways  of  the  parish  of  Crewkeme ; 
that  toll  is  always  paid  to  the  market  bailiff  for  sheep 
sold  in  the  market,  even  if  they  are  not  penned ;  that 
the  toll  for  sheep  is  1«.  a  score  at  the  markets  and 
\8.  6dL  at  the  fairs.     It  was  contended  on  the  part  of 
the  deft.,  the  app.  in  this  appeal,  that  there  is  no  occu- 
pation or  ownership  in  the  app ,  within  tbe  Nuisance 
Bemoval  Act  for  England   1855;     that  the   toll  b 
inherent    to     the     market     claimed    by    the    app., 
and   that   she   is    entitled  to    an    easement;    that 
it    is   not  a   messuage,  land,   or   tenement,    within 
the  interpretation  clause  of    the  Nuisanoe  Removal 
Act ;    that  the    right    or   privilege    of    a    fair    or 
market  is  only  a  temporary  easement,  and  the  enjoy- 
ment of  it  is  not  an  occupation  within  the  2nd  section 
of  tbe  Act ;  that  there  being  surveyors  of  the  high- 
irays,  and  the  nuisance  being  on  the  highway,  the 


liability  to  deanse  it  is  between  the  ocoaplers  of  the 
houses  and  the  surveyors  of  highways ;  that  the 
toll  is  payable  in  respect  of  the  animal,  and  not  for 
the  occupation  of  the  land.  It  was  proved  on  the  part 
of  the  app.  that  a  toll  of  Is.  a  score  was  payable  for 
sheep  penned  at  the  market,  even  not  sold ;  that  for 
the  last  fifty-five  years  and  upwards  the  droppings  of 
the  sheep  have  been  swept  away  by  the  occupiers  of 
the  houses  against  whidi  the  sheep  were  penned,  and 
that  the  market  bailiff  never  cleared  them  away,  ex- 
cept any  that  might  be  on  the  pavement  which  come 
against  the  bouse  of  the  app.  in  Sheep-market-street, 
and  these  droppings  he  only  cleared  away  at  such  times 
as  the  house  was  unoccupied;  that  sometimes  the 
droppings  have  been  allowed  by  the  occupiers  of  some 
of  the  houses  to  remain  until  washed  away  by  the  rain; 
that  occasionally  some  of  the  occupien  of  hooses  in 
Sheep-market-street,  instead  of  employing  their  own 
servants  to  dean  the  pavement  after  a  market,  paid  a 
man  to  do  it 

The  poor-rate  book  for  the  parish  of  Crewkemo 
was  put  in,  and  in  it  the  app.  was  rated  as  fol- 
lows : — 
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We  being  of  opinion  that  from  the  app.*s  exercise  of 
the  right  she  claims  to  erect  hurdles  on  a  market  day 
at  Crewkeme  aforesaid,  and  to  iudose  ground  with 
such  hurdles  without  the  consent  of  the  resp. ;  and 
from  her  allowing  tbe  ground  when  so  inclosed  to  be 
used  for  the  purpose  of  penning  sheep,  during  the  time 
of  which  penning  the  ground  could  not  be  used  as  a 
highway,  and  the  nuisance  having  been  created  in 
consequence  of  the  penning  of  sheep,  she  is  a  person 
within  the  I2th  section  of  the  Nuisances  Removal 
Act  for  England  1855,  by  whose  permission  or  suffer- 
ance the  nuisance  arose,  and  the  ground  while  so 
inclosed  is  land  or  tenement  within  the  meaning  of  the 
Act.  And  we  therefore  gave  our  determination  against 
the  app.  in  the  manner  above  stated. 

The  question  of  law  arising  ou  the  above  statement 
is,  whether  the  ground  over  against  the  house  of 
Sidney  Morris  Cornelius  in  Sheep-market  street,  Crew- 
keme, which  the  app.  indosed  with  hurdles  on  the 
31st  March  last,  was  whilst  so  indosed  land  or  tene- 
ment within  tlie  meanmg  of  the  Nuisances  Removal 
Act  for  England  1855 ;  and  whether  the  indosing  of 
the  ground  by  the  app.  and  her  allowing  sheep  to  be 
penned  thereon  rendered  her  liable  under  the  12th 
section  of  the  same  Act,  as  the  person  by  whose  act, 
default,  permission,  or  sufferance  the  nuisance  arose ; 
whereupon  the  opinion  of  the  Court  of  Common  Pleas 
is  asked  on  the  said  question  of  law,  whether  or  not 
we  the  said  justices  were  correct  in  our  determination 
as  aforesaid,  and  as  to  what  further  should  be  done  or 
ordered  by  the  said  court  in  the  premises.   (Signed.) 

WtUby  for  the  app. — By  tbe  interpretation  clause  of 
the  Nuisances  Removal  Act  1855,  18  &  19  Vict,  c.121, 
s.  2,  the  word  **  owner,"  indudes  any  person  receiving 
the  rents  of  the  property  in  respect  of  which  that 
word  is  used  fn*m  the  occupier,  or  as  trustee,  or  agent, 
or  receiver,  or  sequestraior,  or  who  would  receive  the 
same  if  such  property  were  let  to  a  tenant,  &c.  The  word 
*'  premises  "  extends  to  all  messuages,  lands,  or  tenementfi 
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%rhether  ofien  or  inclosed,  whether  bmlt  on  or  not,  «nd 
whether  public  or  private,  &c.  $  the  word  "  person,** 
jind  words  applying  to  any  person  or  individoal,  apply 
to  and  inolade  corporations,  whether  aggregate  or  sole, 
&c  The  justices  have  acted  under  sect.  12,  which 
enacts,  that  where  a  nuisance  is  ascertained  by  the  local 
authority  to  exist,  or  where  the  nuisance  in  their 
opinion  did  exist  at  the  time  when  the  notice  was  given, 
and  although  it  since  may  have  been  removed  or  dis- 
continued is  in  their  opinion  likely  to  recur  or  be 
repeated  on  the  same  premises  or  any  part  thereof,  they 
fihtill  cause  complaint  thereof  to  be  made  before  a 
Justice  of  the  peace,  who  shall  thereupon  issue  a  sum- 
mons requiring  the  person  through  whose  act,  default, 
permission,  or  sufferance  the  nuisance  arises  or  is  con- 
tinued, or  if  such  person  cannot  be  found  or  ascertained 
the  owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  to  appear  before  any  two  justices,  who 
•shall  inquire,  &c.,  and  if  it  be  proved  to  their  satis- 
factbn  that  the  nuisance  exists,  or  did  exist  at 
the  time  when  the  notice  was  given,  or  if  removed  and 
di^jcontinued,  &c.,  that  it  is  likely  to  recur,  or  to  be  re- 
peated, the  justices  shall  make  an  order  in  writing,  &c., 
on  such  person,  owner,  or  occupier,  for  the  abatement, 
■or  discontinuance,  or  prohibition  of  the  nuisance  as 
hereinafter  mentioned,  and  shall  also  make  an  order 
for  the  payment  of  all  costs,  &c  Thero  is  hero  an 
absolute  right  for  persons  to  resort  to  the  market 
bringing  their  sheep  to  be  penned  and  sold ;  and  there 
is  no  occupation  or  ownership  by  the  app.  within  the 
meaning  of  the  Nuisances  Removal  Act.  Neither  can 
it  be  said  this  is  a  recurring  nuisance,  for  app.  is  not 
at  all  liable.  How  can  the  lord  of  the  market  be  said 
to  be  a  person  who  is  owner  of  the  premises  where  the 
alleged  nuisance  was  committed,  so  as  to  be  liable  to 
remove  it.  The  app.  is  not  an  owner  within  the  defi- 
nition laid  down  in  the  interpretation  clause.  The 
only  act  of  the  app.  was  to  put  up  by  an  agent  the 
hurdles  for  penning  the  sheep.  There  was  no  evidence 
that  she  has  the  soil ;  so  she  is  not  an  owner  within 
the  meaning  of  the  statute.  She  may  be  a  lessee  of 
the  franchise,  but  that  is  not  enough. 

Kwgdon  for  the  resp. — It  should  be  observed  that 
the  justices  do  not  leave  for  the  court  the  question 
whether  this  was  a  recurring  nuisance,  therefore  it  will 
not  be  necessary  to  enlarge  upon  that  point,  nor  con- 
tend that  this  is  *4and"  within  the  meaning  of  the 
statute.  This  is  a  case  where  the  grantor  of  a 
market  places  sheep  in  a  particular  spot ;  the  market 
ia  not  in  any  particular  spot  within  the  lunits  included 
in  the  franchise.  [Wii^lbs,  J. — There  is  strong 
«vidence  that  highways  are  subject  to  market  rights.] 
The  nuisance  is  clearly  by  the  act,  default,  permission, 
or  sufferance  of  the  app.,  and  she  is  therefore  within 
the  words  of  the  12th  section.  He  referred  to  Cvnoen 
V.  Saikeld,  3  East,  538. 

WeUbjff  in  reply,  referred  to  a  learned  note  by 
Parke,  B.,  in  Tke  Magfor,  ^c.  qf  Macclesfield  v. 
Chapman,  12  M.  &  W.  18. 

Erlb,  C.J. — I  am  of  opinion  that  the  atyndication 
of  the  justices  in  this  matter  was  right,  and  it  ought 
therefore  to  be  affirmed.  The  case  shows  that  this  was 
a  complaint  against  the  app.,  as  owner  of  a  market 
She  set  up  hurdles  and  penned  in  sheep  before  the 
houses  of  the  resp.,  and  thus  caused  the  nuisance. 
The  contention  by  the  resp.  is,  that  the  app.  having  the 
profits  from  the  sheep-pens,  should  also  bear  the  duty 
of  removing  the  nuisance  arising  from  the  sheep  so 
penned.  The  right  to  the  soil  and  occupation  is  not 
before  us.  The  pen  is  erected  on  the  pavement.  With 
regard,  then,  to  the  first  question  put  bj  the  case  to  the 
•court,  I  should  answer  it  in  the  affirmative,  holding 
that  this  was,  whilst  inclosed  bj  hurdles,  **  land  or 
tenement**  within  the  12th  section  of  the  Act.  The 
Justices  also  put  a  second  question,  which  was,  whether 
the  inclosing  of  ,the  ground  bj  the  agp.  and  her  allow- 


ing sheep  to  be  penned  thereon  rendered  her  liable  as 
the  person  "  by  whose  act,  default,  permission,  or 
sufferance  "  this  nuisance  arose.  Now,  the  pavement 
in  question  is  part  of  the  street,  and  app.  chooses  to 
pen  sheep  in  front  of  re8p.*s  house.  She  is  called  on 
to  remove  the  nuisance  caused  by  the  droppings  of  the 
sheep,  and  has  not  done  what  she  was  called  on  to 
do,  but  disputes  her  liability  to  do  it.  This  is,  in  mj 
opinion,  substantially  a  recurring  nuisance.  I  am  not 
satisfied  the  justices  were  wrong,  our  judgment  will 
be  therefore  for  the  resp. 

WiLLES,  J. — ^I  am  of  the  same  opinion.  At  first  I 
was  strongly  disposed  to  accede  to  Mr.  We]sby*s  aiga- 
ment  that  the  app.  was  entitled  to  enjoy  her  right 
according  to  the  grant  under  which  she  b  authorised  to 
receive  tolls  from  persons  bringing  their  sheep  into  the 
market.  But  on  considering  the  facts  more  doedj 
that  does  not  appear  to  be  the  correct  view.  The  appu 
claims  a  right,  not  only  to  take  tolls,  but  to  make  an 
inclosure ;  what  she  did  was  to  make  an  inclosnre  bj 
hurdles,  in  which  sheep  were  penned,  and  so  a  nui- 
sance arose  in  that  place.  It  is  quite  clear  that  the 
owner  was  not  bound  to  provide  that  accomodation,  and 
the  persons  bringing  their  sheep  to  the  market  have 
no  right  to  it  except  by  permission  of  the  owner  of 
the  market.  It  is  an  exercise  of  proprietary  ri^ht, 
distinct  from  the  general  franchise.  [His  Lordship 
referred  to  Mayor  of  Northampton  v.  Ward^  2  Stra. 
1238.)  I  tliink  the  app.  comes  within  the  langnags 
of  the  statute,  which  may  even  interfere  to  some  ex- 
tent with  the  enjoyment  of  the  franchise.  As  to  the 
argument  that  the  owner  of  a  franchise  ought  not  to 
be  interfered  with  in  such  a  case  as  this,  I  do  not  think 
that  has  any  force. 

Byles,  J. — I  am  also  of  the  same  opinion ;  our 
judgment  will  therefore  be  for  the  resp. 

Judgment  for  the  reep.  vntk  oosis. 

Attorney  for  app.  William  San^fs,  for  W.  and  J, 
Sparkes,  Crewkeme.       

Monday,  April  22. 
Thb  Guabdxavs  of  thb  Poob  of  tub  Caxbbidqb 

Union  (apps.)  o.  Pabb  (resp.) 
Vagrant  Act,  5  Geo,  4,  c.  83,  a.  4 — **  Rmmmg  owcsy  " 
— DetertioH  of  children  bg  mother — 5  Geo.  1,  &  8, 
8,  1. 
A  widow  rending  in  a  borough  agpUed  to  and  ob- 
tained Jrom  tie  relieving  officer  of  the  union  am 
order  for  the  admiteion  of  heraelf  and  her  two 
children,  aged  seven  and  four  yean,  to  the  work" 
houee;  and  m  the  evening  qf  the eame  day  she  took 
them  to  the  outer  gate  qjf  the  workhouee,  rang  ike 
bell,  placed  the  order  qf  admiteion  to  the  hande  qf 
the  Jdett  child,  and  went  away  leaving  the  children 
at  the  gate ;  th^  were  admitted  to  we  workhonan, 
and  continued  chargeable ;  their  mother  did  mot 
leave  the  neighbourhood,  but  returned  to  the  bortn^ 
and  there  resided. 
On  complaint  made  under  the  Vagrant  Act,  5  Geo.  4, 
c.  83,  s,  4,  the  Justices  dismissed  the  isi/urmtUion 
on  the  ground  that  the  facts  proved  did  not  amount 
in  law  toa^^  running  away  andleamng  her  children 
chargeable  "  within  the  meaning  qf  the  Actt 
Held,  on  appeal,  ihat  the  justices  were  right 

This  was  a  case  stated  b^  way  of  appeal  from  the 
decision  of  justices,  for  the  opinion  of  this  court,  under 
Stat.  20  &  21  Vict  o.  43,  s.  2. 

gasb. 
It  was  proved  before  us  that  the  resp.,  being  a 
widow,  on  the  1st  Nov.  1860,  applied  to  the  relievnig 
officer  of  the  said  union,  and  obtained  an  order  for 
the  admission  of  herself  and  her  two  diildron,  aged 
respectively  seven  and  four  years,  into  the  workhouse  of 
the  said  union,  situate  at  the  borough  aforesaid,  and  at 
six  o*clock  in  the  evening  of  the  same  day  she  took 
them  to  the  outer  gate  of  the  said  union  workhoass 
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md  rang  the  bell  *,  she  then  pnt  the  order  for  admunion 
into  the  hands  of  her  eldest  child,  and  immediately 
went  away,  leaving  the  said  two  children  at  the  gate. 
The  porter  who  answered  the  bell  saw  a  woman  (who 
was  proved  to  be  the  resp.)  in  the  act  of  leaving  the 
Mid  gate,  and  that  when  he  arrived  at  snch  gate  she 
had  left,  and  the  two  children  were  waiting  there  with 
ihe  said  order  for  admission  to  the  said  workhouse,  and 
that  he  thereupon  admitted  the  said  two  children,  and 
they  continued  in  the  workhouse  and  chargeable  to  the 
oomroon  fund  of  the  said  union  from  that  time  until 
the  tune  of  hearing  the  said  complaint. 

The  resp.  did  not,  either  at  or  after  the  time  of  the 
idl^ged  offence,  leave  the  said  borough  where  the  said 
iroikhonse  is  situate,  and  where  she  usually  resides. 

The  grotmd  of  our  determination  to  dismiss  the  said 
oomplaint  was,  that  the  facts  proved  against  the  resp. 
did  not  amonnt  in  law  to  the  offence  chaxg^d  in  the 
information. 

Th»  question  for  the  opinion  of  the  Court  of  C.  P. 
IB,  whether  the  leaving  of  her  children  by  the  resp. 
under  the  circumstances  proved,  was  a  running  away 
and  leaving  her  children  chargeable  within  the  meaning 
of  the  Vagrant  Act,  .5  Qeo.  4,  c.  83. 

Given  under  our  hands  at  the  borough  of  Cam- 
bridge aforesaid,  the  2 1st  day  of  Nov;  1860. 

Coach  for  the  apps. — ^The  words  of  sect.  4  of  the 
Vagrant  Act,  5  Geo.  4,  c.  83,  are,   "Every  person 
moning  away  and  leaving  his  wife,  or  his  or  her  child 
or  children  chargeable,  or  whereby  she  or  they,  or  any 
of  them,  shall  become  chargeable  to  any  parish,  town- 
ship,  or  place,  shall  be  deemed  a  rogue  and  vagabond, 
and  be  liable  to  imprisonment  and  hard  labomr  for  a 
time  not  exceeding  three  calendar  moths."  The  words 
*'  nmning  away  **  in  that  section  cannot  be  construed 
literally.      The  substantial  words    are  '^leaving  his 
wife,  or  his  or  her    child  or  children,   chaigeable " 
to  the  parish.      [Bti.es,  J.— She  simply  goes  to  her 
lionaa ;  she  does  not  conceal  herself  within  the  borough.] 
It  is  submitted  that  the  younger  of  the  two  children, 
which  la  within  the  age  of  nurture,  cannot  be  separated 
ftam  the  mother  even  with  her  consent ;  and  here  she 
has  deserted  it.     The  overseers  were  bound  to  receive 
and  relieve  the  children,  and  if  the  court  should  hold 
that  this  statute  does  not  apply,  the  parish  authorities 
oould  have  no  power  to  compel  the  mother  to  be  with 
her  children    and  toke  care  of  them :  (^Beg.  v.  The 
TnkdbUtmU  of  Birmingham^  5  Q.  B.  210.)     By  apply- 
ing for  and  obtaining  an  order  for  admission  to  the 
nnion  workhouse,  the  mother  made  the  workhouse  the 
home  of  herself  and  children ;  and  she  therefore  did 
ran  away  and  leave  them ;  it  is  not  necessary  that  she 
should  leave  the  parish.    In  stot.  5  Geo.  1,  c  8,  s.  1, 
the  words  used  are  different  from  those  in  the  Vagrant 
Act ;  they  are  **  divers  persons  run  or  go  away  from 
their  places  of  abode  into  other  countries  or  places,  and 
sometimes  out  of  the  kingdom,  leaving  their  wives  or 
duld  or  children,  and  some  mothers  run  or  go  away 
leaving  a  child  or  children  upon  the  charge  of  the 
pariah."     Under  that  statute  it  has  been  held  that  the 
parent  leaving  or  deserting  the  child  or  children,  must 
leave  the  parish :  (Bum*s  Justice,  tit.  **  Poor,"  106.) 
Ko  counsel  appeared  on  behalf  of  the  resp. 
Eblb,  C.J. — I  am  of  opinion  that  the  decision  of 
the  justices  in  this  case,  dismissing  the  complaint,  was 
right ;  and  it  must  therefore  be  ^rmed.    The  words 
of  the  statute  were  evidently  dnnected  against  parente 
who  "'  run  away,"  leaving  their  children  chargeable  to 
the  parish.     I  think  that,  to  satisfy  the  meaning  of  the 
statute,  the  parent  must  have  absconded,  or  have  con- 
cealed herself,  or  absented  herself  by  going  a  long 
distance.    Here  the  woman,  residing  at  her  accus- 
tomed abode,  obtained  an  order  for  the  admission  of 
herself  and  two  children  to  the  union  workhouse ;  she 
took  the  children  there,  and  lefl;  them  with  the  order 
'  df  admiBBion  in  their  hands  at  the  gate  of  the  work- 


house, and  then  returned  to  her  usual  residence.  I  do- 
not  think  this  enough  to  justify  her  conviction  under 
the  VagTHUt  Act,  as  a  person  who  runs  away  within 
the  meaning  of  the  4th  section,.  The  judgment  of  the 
court  will  therefore  be  for  the  resp. 

Bti^es,  J.-* I  am  quite  of  the  same  opinion.  I  can- 
not help  thinking  that  the  Act  Mr.  Couch  referred  to 
expresses  legitimately  the  same  meaning  as  the  section 
of  the  Vagrant  Act  now  under  consideration. 

JudgmtfUfor  the  resp. 

WednttAtg^  Jfoy  22. 

HoLUDAT  V.  The  Vestrt  of  St.  Leoitabd, 

Shoreditch. 

LiabiRfy  of  vettrymen  acting  under  the  MetropoRf 

Management  Act  (18  ^  19  Vict.  c.  120,)  for  the 

acts  of  their  vorkmen. 
The  eurveyor  egapoiaied  hg  the  veetry  to  look  after  the 

highwags  m  the  pariah  employed  men  to  do  eome 

work  in  one  of  the  eireets,  who  Ufi  eome  stance  t» 

such  a  position  as  to  cause  the  cart  in  which  the  pU, 

was  driving  to  be  vpset^  whereby  he  sustained  serious 

damage: 
Heldf  in  an  action  against  the  ves  trymen,    that^  as 

thmf  were  acting  gratuitously  as  a  pub  He  body,  and 

did  not  partieqMte  in  the  wrong  done^  th^  were 

not  Kabk, 

This  was  an  action  brought  against  the  vestry  of 
Shorediteh  for  damage  done  to  the  pit  by  reason  of 
some  stones  being  left  in  one  of  the  public  streets  in 
that  parish^  whicn  caused  a  cart  in  which  the  pit.  was 
riding  to  be  upset. 

The  declaration  stoted  that  the  defts.,  on  the  12th 
Sept.,  in  a  certain  street  called  Shaftesbury-street,  in 
the  parish  and  county  aforesaid,  laid,  put  and  placed  a 
quantity  of  stones  on  and  above  the  level  of  the  surface 
of  the  said  street,  and  wrongfully,  carelessly  and  neg- 
ligently suffered  and  permitted  the  same  to  be  left  and 
remain  in  the  said  stKet,  on  and  above  the  level  of  the 
surface  thereof,  during  the  night,  the  same  being  a  dark 
one,  without  a  sufficient  or  any  light  or  signal  at  or 
near  to  the  said  stones,  to  cause  the  same  to  be  seen 
by  persons  driving  in  and  along  the  street,  and  without 
having  any  watchmun  or  person  to  take  care  of  the 
same,  and  without  having  any  board  or  protection,  and 
without  taking  any  reasonable  or  proper  means  or  pre- 
cautions to  prevent  the  said  last-mentioned  persons 
from  driring  against  or  upon  the  said  stones,  and  being 
injured  thereby,  and  by  means  of  the  premises,  the 
pit.,  who  was  then  riding  and  being  driven  in  a  cart  in 
the  said  street  on  the  said  night  was  driven,  and  the 
said  cart  ran  against  and  came  into  collision  with  and 
upon  and  against  the  said  stones,  and  the  deft,  was 
cast  and  thrown  from  and  out  of  the  said  cart,  down  to 
and  upon  the  ground,  and  was  much  hurt,  bruised, 
wounded  and  injured,  and  was  put  to  expense,  to  wit, 
160/.,  in  and  about  endeavouring  to  get  healed,  &c. 

Pleas : — Not  guilty. 

The  action  was  tried  before  Erie,  C.  J.  and  a  special 
jury,  at  the  sittings  after  last  Hilary  Term,  when  the 
veidict  was  found  for  the  pit.,  leave  being  reserved  for 
the  defts.  to  move  to  enter  a  verdict  for  themselves,  or 
a  nonsuit,  on  the  ground  that  there  was  no  evidence  to- 
support  the  verdict,  and  also  that  there  was  no  evidence 
to  show  that  the  defts.  were  liable. 

A  rule  having  been  obtained  accordingly, 

SheCy  SerjL  showed  cause.—  The  question  is,  whether 
the  stmreyor  was  not  the  servant  of  the  parish,  and  as 
such,  whether  he  did  not  empby  the  workmen ;  if  he 
was,  then  this  comes  within  the  rule  of  law  that  where 
a  person  employs  men  to  do  any  act,  and  damage 
occurs  thereby,  the  person  so  employing  is  liable,  and 
the  vestry  are  therefore  liable:  (/2iidt  v.  Williams^ 
27  L.  J.  357,  Ex.)  Then  as  to  there  being  no  funds 
out  of  which  damages  could  be  paid,  it  does  not  follow 
that  because  the  Act  does  not  show  out  of  what  funds 
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the  damages  are  to  be  pMd,  that  therefore  there  is  no 
liabUity :  {Kendal  t.  Kmg,  17  C.  B.  483  ;  7%e  South- 
angston  tmd  Itchen  Bridge  Cotnpanif  v.  The  Local 
Board  of  Health  of  Southampton,  28  L.  J.  41,  Q.B.) 

Fhxncis  and  Gahoay  followed  on  the  same  sid^. — Ilie 
case  of  SeoU  y.  The  Maifor  qf  Mancheater^  2  U.  &  M. 
41,  is  a  direct  anthority.  There  an  action  was  brought 
against  the  defts.,  a  monicipal  corporation,  who  were 
empowered  by  Act  of  Parliament  to  constmot  gas- 
works and  supply  gas,  for  damage  done  to  the  pit.,  the 
declaration  alleging  that  they  employed  workmen  to 
lay  down  the  pipes,  whoso  negligently  conducted  them- 
aelves  that  a  piece  of  metal  was  projected  against  the 
plL,  and  it  was  held  that  the  defts.*  were  liable. 
Sni«ly,  then,  it  must  be  equally  of  advantage  to  the 
parish  of  Shoreditch  tliat  their  roads  should  be  well 
paved  as  to  the  inhabitants  of  Manchester  to  hare  gas, 
and  therefore  that  case  is  an  authority  to  show  the 
defts.*  Hability.  In  Jottee  ▼.  Bird,  5  B.  &  Aid. 
837,  which  was  an  action  brought  against  the  deft<«., 
who  were  employed  under  the  Commissioners  of  Sewers, 
Bayley,  J.  says  :  **  It  is  contended  that  the  defts.  are 
protected,  if  they  acted  hand  fide  and  to  the  bert  of 
their  skill  and  judgment;  but  that  is  not  enough. 
They  are  bound  to  conduct  tliemselves  in  a  skilful 
manner,  and  the  question  was  properly  left  to  the  jury 
to  say  whether  the  defts.  had  done  all  that  any  slulful 
person  could  reasonably  be  required  to  do  in  such  a 
case.**  They  also  cited  Laugher  t.  Pomier,  5  B.  & 
C.  547 ;  Aleton  r.  Scales,  9  Bing.  3 ;  Davit  t.  Curling, 
8  Q.  B.  226;  Gibb$  t.  The  Liverpool  Dock;  3  H.  &  N. 
164 ;  Whitehouse  v.  FeOowet,  4  L.  T.  Rep.,  N.  S.,  177 ; 
and  distinguished  between  the  present  case  and  Hall  ▼. 
Smith,  2  Bing.  157  ;  Harris  v.  Baker,  4  M.  &  Sel. 
27;  Sutton  v.  Clarke,  6  Taunt  29;  Boulter  v. 
Crowther,  2  B.  &  C.  703;  Overton  ▼.  Freeman,  11 
C.  B.  867. 

Bagmond  ( Wathin  Wiiliams  with  him)  in  support 
of  the  rule.~In  1  Chitty  on  Pleading,  87,  7th  edit.,  it 
IS  said,'  that  trustees  and  commissioners  acting  gratui- 
tously in  the  execution  of  Acts  of  Parliament  for  the 
benefit  of  the  public,  and  entrusted  with  the  conduct  of 
public  works,  are  not  liable  for  an  injury  occasioned  by 
the  negligence  or  unskilfulness  of  workmen  and  con- 
tractors necessarily  employed  by  them  in  the  execution 
of  the  works.  I  do  not  know  whether  they  contend 
that  this  proposition  is  not  law,  or  that  the  present 
case  does  not  come  under  it.  HaJl  v.  Smith  is  an 
authority  in  our  favour,  and  has  been  recognised  in 
the  later  cases,  and  is  mentioned  in  Hutnphreyt  v. 
Memn,  1  Man.  &  Ry.  187 ;  and  was  also  recognised 
in  the  case  of  Duncan  v.  Findlnter,  6  CI.  &  Fin.  894, 
and  shows  that  what  is  laid  down  in  Chitty  is  good 
law.  They  also  cited  Latie  v.  Cotton,  1  Ld.  Raym. 
647 ;   Whitfield  v.  Lord  Detpencer,  2  Cowp.  754. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  action  was  brought  for  injury 
sustained  by  the  pit.  by  reason  of  his  being  upset  out 
of  a  cart  over  a  heap  of  stones  left  on  a  highway,  by 
workmen  employed  by  the  surveyor  who  was  appointed 
by  the  defts.  (the  Vestiy  of  Shoreditch)  to  look  after 
the  highways  in  the  parish,  and  the  question  of  law 
which  we  have  to  decide  is,  whether  the  members  of 
the  vestry  are  liable  for  the  damage.  The  vestry 
acted  under  the  provisions  of  an  Act  of  Parlia- 
ment. The  men  employed  by  their  purveyor  did 
the  wrong  which  occasioned  the  damage.  Now 
it  is  agreed  on  both  sides  that  if  a  private  indi- 
vidual bad  left  these  stones  he  would  have  been 
liable,  and  the  question  is,  whether  persons  who  give 
their  services  gratuitously  are  liable,  they  being  ignorant 
of  the  work  whish  was  going  on,  and  not  giving  their 
attention  to  it.  I  am  of  opinion  that  they  are  not.  The 
principle  has  been  recognised,  and  the  law  has  for  a 
very  long  time  been  established,  that  persons  discharging 
a  public  duty  and  actmg  gratuitously,  and  having  no 


share  or  partidpation  in  the  wrong  done,  are  exempt^ 
from  liabili^.  In  the  case  of  HaU  v.  SnM.,  which  is  th» 
first  of  alongstringof  authorities,  it  was  held  that  commis- 
sioners entrusted  with  the  conduct  of  public  works  wero- 
not  liable  in  damages  for  an  injury  occasioned  by  the  neg- 
ligence of  artificers  employed  under  their  authority,  pro- 
vided they  were  doing  that  which  by  Act  of  Pariiainenc 
they  are  empowered  to  do.     And  thishas  been  held  to  be 
the  law  down  to  the  case  of  Duncan  v.  Findlater,  whidi 
was  an  appeal  to  the  H.  of  L.  against  the  decision  of  th» 
Court  of   Session   in   Scotland ;    and  the  H.  of  Lb, 
reversing  the  decision  of  the  Scotch  Court,  held  that 
trustees  appointed  under  a  public  road  Act  were  not  re- 
sponsible for  an  injury  occasioned  by  the  negligence  of  the 
men  employed  in  making  or  repairing  the  road.    In  that 
case  the  Lord  Chancellor,  referring  to  the  difference  be- 
tween the  Scotch  and  English  law,  said,  **  It  is  important 
to  preserve  the  law  of  ScotlandSfhere  it  really  diffen  froca 
that  of  England;   but  where  that  is  not  so,  and  ne 
principle  of  conflicting  law  is  involved,  it  is  a  reproach 
to  any  system  of  law  that  there  should  be  in  matters  of 
the  same  kind,  and  on  subjects  of  the  same  legialation^ 
a  different  rule  of   construction  applied  in  one  part  of 
the   kingdom   and    in   another.**      Mr.  WiUiama   has 
drawn  our  attention  to    the  fact,  that  in  the   above 
case    no    evidence    whatever    was    offered    to    con- 
nect  the   trustees    directly  with   the   cause  of   the 
accident  in  question,  and  that  being  so,  that  the  H.  of 
L.  held  that  they  were  not  liable.     This  is  the  Uw 
under  which  the  present  defts.  come,  they  beins  guilty  of 
no  personal  defaidt.   As  to  the  case  of  the  ItcSen  Float- 
ing Bridge  Cow^pang  v.  The  Local  Board  ofHeaUk  of 
Southaffq>ion,  which  was  relied  upon  by  the  pit,  the 
distinction  between  that  and  the  present  case  is,  that  in 
that  case  it  was  implied  by  the  Act  under  which  the 
board  acted  that  an  action  for  a  wrong  might  be  main- 
tained against  thenu     Then  the  Manchester  case  does 
not  fall  within  the  rule,  as  there,  although  the  defta.,. 
who  were  a  municipal  corporation,  individually  a<^ed 
gratuitously,  yet  the  corporation  and  the  towndiip  de- 
rived a  profit  from  the  carrying  on  of  the  works.    The 
case  of  GUfbt  v.  The  Trustees  of  the  Liverpool  Docks  » 
somewhat  similar,  as  although  it  was  not  there  said 
that  the  trustees  had  any  profit,  yet  vessels  coming 
into  the  docks  had  to  pay  tolls,  and  as  the  tmsteea 
received  money  for  the  accommodation,  they  bad  no 
right,  with  the  knowledge  of  the  docks  being  in  dan- 
gerous condition,  to  allow  them  to  continue  so.     As  to 
the  cases  of  Boulton  v.  Crowther  and  Sutton  v.  Clarke^ 
they  show  that  where  persons  do  that  which  they  are 
authorised  to  do  by  Act  of  Parliament,  although  damage 
accrues  to  private  individuals  in  consequence  of  sach 
acts,  yet  as  long  as  they  are  not  guilty  of  negligence 
they  are  not  liable,  and  it  would  l«  a  contradiction  to 
empower  them  to  do  certain  things  and  then  say  thej 
should  not  do  them ;  but  in  exercising  such  powers 
they  must  tike  care  not  to  act  wantonly  or  oppres- 
sively.   The  case  of  Duncan  v.  Findlater  is  an  ex- 
press authority  that  persons  acting  gratuitously  as  a 
public  body  are  not,  as  in  the  present  case,  to  be  held 
responsible,  and  I  think  therefore  that  this  rule  should 
be  made  absdnte. 
WiLLKS  and  Btles,  JJ.  concurred. 

Rule  absobUe, 


BAIL   COURT. 

Beported  bj  T.  W.  Saijkdeks,  Esq.,  Barristar-aULaw. 

Wednesdag,  Mag  8. 
(Before  Wioutjcax,  J.) 
HoBwooD  (app.)  ».  Powell  (resp.) 
Turnpike  toll — Exemption  from  under  sect  I  of  the 
4^5    Vict,  e,  33'~TravelUng    more  than    lOa 
gards  on  the  road—  When  toll  demandabU, 
y  a  person  is  travelling  along  a  tun^nke^^ad  with  an 
animal  upon  tvhich  a  tun^nke  toU  ispagiMe,  he  is. 


MAGISTRATES'  CASEa 


873 


Baiu] 


TAYLOB  v.   CAa&  AND  PORTSR. 


[BAUi. 


Kabltio  pay  the  toll,  though  he  hat  not  travelled  100 
fo/rde  thereon,  if  in  /act  he  i$  then  about  to  travel 

The  reap,  oame  ifpon  a  tumpiha'road  at  a  duUmoe  of 
twentjf  parde  Jrom  a  tolCgatey  and  when  he  arrieed 
ai  the  gate^  toU  vfoe  demanded  which  he  r^fiiMoi  to 
papf  andpiueed  through  without  poping  it,  he  at  the 
Ume  intending  to  trtiel  more  than  100  pardt  tpon 
tike  eedd  tumpihe-road,  and  aflerwardt  aetualfy 
traeeUing  more  than  that  dittance.  Upon  onm- 
/brmation  agamtt  kun  for  fordbly  patsing  through 
the  gate  without  poping  tAe  toU,  the  jutticee  refuted 
to  eonvict,  on  the  ground  that  he  wa$  not  liMe  to 
pap,  not  hamng  patted  100  pardt  on  the  road  when 
the  tdO  wat  demanded : 

Meld,  that  the  juttioet  were  wrong,  and  that  the  toU  woe 

This  was  a  case  stated  under  the  20  &  21  Vkt. 
e.  48,  upon  a  refosal  by  jnstioes  to  oonrict  the  X!eBp. 
lor  passmg  through  a  tampike-gate  withoot  paying  the 
toIL    The  case  was  as  follows  :<— "  At  a  petty  sesdons, 
liolden  at  Bicester,  in  and  for  the  two  diriaions  of  the 
hundred  of  Pboghley,  in  the  county  of  Oxford,  on  the 
4th  Jan.  1861,.  an  information  pxeferred  by  Bichard 
Horwood,  hetunafter  called  the  app.,  under  sect.  41  of 
3  Geo.  4,  c.  126,  chaiging  for  that  the  said  Richard 
Powell,  of  the  parish  of  Brill,  in  the  county  of  Buck- 
ingham, butcher,  did,  on  the  12th  Dec  last,  at  the 
palish  of  Piddington,  in  the  said  county  of  Oxford, 
forcibly  pass  thrragh  a  certain  toll-gate,  on  a  certain 
tampike-road    there,  called  the  Piddington  toll-gate, 
a&    a   certain    tnm|nke-road    there    situate,   called 
the    Thame    and    Bicester    turnpike    road,  with    a 
horse  and  cart,  in  which  the  said  Bichard  Powell  was 
^en  riding,  without  paying  the  toll,  to  wit,  the  sum 
of  4^  then  and  there  payable  for  Uie  said  horse,  by 
reason  whereof  the  payment  of  the  said  toll  was  then 
and  there  avoided,  contrary  to  the  statute  in  such  case 
made  and  provided,  was  heard  and  determined  by  us 
the  said  justices  respectively  being  then  present,  and 
upon  sudi  hearing  we  dismissed  the  said  infonnation. 
And  whereas  the  app.  being  dissatisfied  with  our  deter- 
mination upon  the  hearingof  the  said  infonnadon,asbeing 
erroneous  m  point  of  law,  hath,  pursuant  to  sect.  2  of 
the  said  statute  20  &  21  Vict.  o.  43,  duly  applied  te 
us  in  writing  to  state  and  sign  a  case  setting  forth  the 
facts  and  grounds  of  such  our  determination  as  afore- 
said for  the  opinion  of  this  court,  and  hath  duly  entered 
into  a  recognisance  as  required  by  the  said  statute  in 
tliat  behalf.    Now,  therefore,  we  the  said  justices,  in 
compliance  with  the  said  application  and  the  provisions 
of  the  said  statute,  do  hereby  state  and  sign  the  fol- 
lowing case : — Upon  the  hearing  of  the  infonnation  it 
was  proved  on  the  part  of  the  pit  that  the  tumpke 
toll-gate  in  question  was  duly  erected  under  the  local 
Act,  1  Vict  c  46,  intituled  ^*  An  Act  for  repairing  and 
maintaining  the  road  from  Aylesbury  to  lliame^  and 
from  Thame  to  Oxford,  Shillmgford,  Postcombe,  and 
Bicester  in  the  counties  of  Buckingham  and  Oxford," 
and  that  a  toll  of  4^  for  a  cart  drawn  by  one  horse 
was  authorised  by  that  Act,  and  that  a  table  of  tolls 
was  duly  put  up  at  the  toll-house,  and  that  on  the  12th 
Dec  1860  the  defU  Bichard  Powell  came  with  a  cart 
drawn   by  one  hone   upon   the  turnpike-road,   the 
Thame  and  Bicester  turnpike-road,  at  the  point  A  on 
the  accompanying  plan  [a  plan  was  annexed],  which  is 
twenty  yards    only  from   the   turnpike-gate.    That 
the   toll    of  4^  was   demanded    of  him  by  the 
collector     at    the    gate,    which    toll    he    refused 
to  pay,  and  forced  the  g^  open  and  passed  through, 
and  afterwards  passed  upwards  of  300  yards  along  the 
turnpike-road  towards  the  point  B  on  the  plan.    It 
was  contended  on  the  part  of  the  deft,  that  he  refused 
to  pay  toll  on  the  ground  that  when  it  was  demanded 
of  him  he  had  not  passed  100  yards  on  the  turnpike- 
road.    The  Act  4  &  STict  o.  83,  s.  1,  enacts,  that 
[Mao.  Cas.] 


no  toll  shall  be  demanded  for  any  horse,  &c,  which 
shall  only  cross  any  turnpike-road,  or  shall  not  pass 
above  100  yards  thereon.  We  the  said  justices  were 
of  opinion  that  to  render  a  person  liable  to  pay  toll  at 
a  turnpike-gate,  he  must  have  passed  above  100  ywds 
upon  the  said  road  before  he  came  to  the  gate  where 
the  toU  is  demanded,  and  that,  as  the  deft,  had  only 
when  he  came  to  the  tompike-gate  where  the  toll  was 
demanded,  passed  twenty  yards  on  the  tuxnpike-ready 
he  was  not  liable  to  toll,  and  that  the  distance  ho 
passed  along  the  road  after  going  throuf^  the  gate  did 
not  render  him  liable  to  pay  UAl  at  that  gste.  We 
gave  our  determination  against  the  app.  The  questioa 
of  Uw  arising  on  the  above  statement  for  the  opinioii 
of  the  eoort  is,  whether  the  deft  was  liable  to  pay  teU 
demanded  of  him  at  the  toll-gate  in  question* 

Mclntpre,  for  the  app.,  contended  that  tha  rap.  ^ 
not  bring  himself  within  the  words  of  the  exemptaon, 
*'  or  shall  not  pass  above  one  hundred  yards  thereon,** 
which  do  not  mean,  shall  not  pass  100  yards  before  the 
toll  is  demanded;  that  the  toU  is  payable  in  respect  of 
his  travelling  more  than  100  yards  upon  the  road,  an4 
not  because  he  happens  to  pass  thvpugh  a  tnmpika- 
gate. 

Jopoe,  for  the  resp.,  srgned  that  the  toU  is  payaUo 
only  at  the  gate,  and  that  the  resp.  not  having,  when 
he  was  at  tiie  gate,  travelled  moire  than  100  yards 
upon  the  road,  no  toll  was  then  demsndable  from  him. 
[WiOHTMAir,  J. — It  is  quite  dear  that  you  onj^t  to  pay 
the  toll  somewhere.]  He  might  be  liable  to  pay  it 
ultimately,  but  the  question  is,  wss  he  bound  to  pay 
it,  having  travelled  on  the  road  only  twenty  yards  ? 
I  submit,  however,  that  he  was,  under  the  ciroum'* 
stsnces,  not  liable  to  pay  it  at  alL  [Wiohxmav,  J.— 
If  he  comes  to  the  gate  and  says,  **  I  am  going  to  such 
a  place,  which  is  not  100  yards  upon  the  road,**  the  gste- 
keeper  will  take  the  toll  at  his  p«ril.]  The  trustees  of 
the  road  can  protect  themselves  by  erecting  gates 
wherever  they  please  upon  the  road. 

WiGBTMAN,  J. — ^It  appears  to  me  that,  ginng  a 
reasonable  construction  to  the  statute,  the  justices  were 
wrong,  and  that  the  resp.  was  liable  to  pay  the  toll. 
He  was/wcmd/ocM  liable,  unless  he  can  show  that  he 
comes  within  the  exemption.  Now  he  says  that 
because  he  has  not  travelled  100  yards  belSDre  ooming 
to  the  gate,  he  is  not  liable.  It  is  agreed,  however, 
that  he  was  going  more  than  the  hundred  yards.  If 
he  reaDy  was  not  about  to  pass  more  than  100  yards, 
he  was  not  liable ;  but  here  in  fact  he  isas  about  to 
pass  more  than  that  distance.  The  exemption  dansa 
does  not  state,  **  or  shall  not  pass  above  one  hundred 
yards  thereon  before  coming  to  the  gate."-  If  it  did,  it 
would  be  different  The  justices  were  wrong,  and  the 
toll  was  payable. 

Gate  to  be  remitted  to  the  juttieee,  with  tkeopimom 
of  the  Qomi  ikai  theg  ou^  to  ham  comUcted, 

Map  6  and  7. 

(Before  Wiohtman,  J.) 

Taylor  (app.)  0.  Carr  akd  Portbb  (rs^s.). 

Matter  and  tervant — Bulet  ofafactorp-^  Viobtion  of 

— Lott  qfwagu — Con^pknnt  before  juttioet. 
The  app,  wat  a  weaver  in  the  mill  of  the  retpt,,  and 
tubjjeetto  the  following  ruUt,  viz,:~'\,**AfbrtmgkC» 
notice  wiU  be  requiredfrom  att  pertent  working  in 
thit  ettabUJment  previout  to  leaving  their  employ^ 
ment,  and  a  fortnight  notice  wiU  be  given  flgf  the 
proprietort  to  ail  pertont  btfore  diteharging  them 
(except  for  bad  conduct  or  wilfid  neglect),  and  any 
perton  or  pertont  leaving  without  giving  tuch  notice 
wiilfoifeit  all  their  waget  m  hand,  andaltobe  UaUe 
to  be  proceeded  againtt  according  to  law,  2.  Any 
perton  or  pertont  abeenting  thenudvet  onaccount  of 
tUikneet  or  any  other  caute,  must  immediately  give 
notice  to  their  overlooker;  in  drfamU  ihereof  all 
waget  then  earned  wili  be  forfeited,  and  tun^  perton 
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or  penoHs  will  5e  UaNe  to  lote  their  vfork/*  The 
tfp^  on  Monday^  the  6<&  Atig,^  atked  have  ofeh- 
mnoeforhalfa  day^  tohith  wugrantod^  on  oonditum 
thai  eke  got  another  weo»er  m  her  pface,  tmd  ehe 
promieed  to  he  at  her  work  at  eix  o'clock  the  next 
mommgf  ehe  did  not  retwm  until  t^ter  that  time, 
and  eke  had  not  provided  a  competent  pereon  to 
enpp^  her  place.  Upon  her  nqfpfying  fir  ker 
wagee  (Se.  ScL)  then  dme^  iheg  were  refited,  on  the 
ground  of  being firfeited  under  the  ahove  rviUe;  and 
upon  the  reepe.  behtg  emnmoned  before  jueticee  fir 
the  reooverg  of  the  amountj  theg^  hemg  of  opi- 
nion that  the  app,  had  acted  contrarg  to  the  above 
ruteeftSemiiied  her  comp&iln^ : 
Beldf  that  the  juitieee  were  wrong  in  diemiteing  the 
eon^plaintfir  euch  oamee^fir  that  the  app.  had  not 
viotaHed  ike  eaid  rulee. 

This  was  a  esse  stated  onder  the  SO  &  21  Viet  c 
43,  upon  a  dismiflsal  by  jnstioes  of  a  complaint  for  wages. 
The  case  was  as  follows  :— 

On  the  37th  Nov.  1860  the  defts.  Cair  aod  Porter 
wen  summoned  before  two  jostioes  foi  the  borough  of 
Blackbun,  for  that  they,  the  said  Cair  and  Porter, 
had  refused  and  did  then  refuse  to  pay  to  Mary  Taylor 
the  sun  of  8r.  id  as  the  wages  jnstly  doe  and  owing 
to  the  said  Mary  Taylor  fat  work  snd  labour  done  and 
performed  by  her  for  the  said  Garr  and  Porter,  and  at 
thflSr  request 

Upon  ^  hearing  of  the  said  complaint  Mary  Taylor 
stated  tiiat  on  Monday  the  6th  Aug.  she  aaked  leaTO 
of  absence  for  half  a  day,  which  was  granted,  on  con- 
ation that  she  got  another  weaver  in  her  place.  She 
BTomised  to  be  at  her  work  at  six  o*doGk  next  morning, 
oat  did  not  return  until  dinner  tune,  when  she 
was  told  that  another  weaver  had  taken  her 
place.  Gomplainant  admitted  that  she  was  ac- 
quainted with  the  rules,  and  had  read  them.  On  the 
following  Saturday  she  applied  for  her  wages,  which 
were  refused.  On  the  Wednesday  ni^t  following  she 
again  applied  to  the  overlooker  for  the  wages  that 
were  due,  and  it  was  agreed  that  the  wages  should  be 
pud  after  she  had  given  a  fortnight*a  notice,  and 
served  the  fortnight.  The  week  at  this  mill  ends  on 
Wednesday  night,  and  complainant  stated  that  it  was 
arranged  that  she  mi^t  return  to  her  looms  at  the 
Winning  of  any  week  She  went  the  following  day 
(Aursday)  at  half-past  one,  and  fras  not  allowed  to 
work.  For  the  defence  it  was  stated  that  complainant 
did  not  get  a  competent  person  to  take  her  place,  and 
that  leave  was  consequently  refused,  and  she  went 
without  leave ;  that  the  looms  had  been  kept  standing 
a  great  part  of  the  time  when  she  was  absent ;  that 
complainant  was  in  liquor  when  she  did  return  on  the 
following  Tuesday  afternoon ;  and  that  on  the  follow- 
ing Wednesday  week  it  was  agreed  that  she  should 
return  the  next  morning  (Thuisday)  at  six  o'clock, 
but  she  did  not  come  until  half-past  one  in  the  after- 
noon. The  complainant  contended  that  her  case  did 
not  come  within  the  meaning  of  rule  1  (absenting  her- 
self witliout  notice),  and  that  she  was  entitled  to  the 
wages  that  were  owing  at  the  time  she  left  work.  The 
magistrates  having  heard  the  complunt,  and  being  of 
opinion  that  the  complainant  had  acted  contrary  to  the 
rules  of  the  said  mill  in  the  first  instance  by  absent- 
ing herself  from  half-past  twelve  o'clock  on  Monday, 
the  6th,  untU  half-past  one  o'clock  on  Tuesday  the  7th 
Aug.  last,  and  in  the  second  instance  by  not  acting  in 
accordance  with  her  agreement,  and  entering  on  her 
work  at  six  o'clock  in  the  morning  on  Thursday  the 
16th  Aug.  aforesaid,  decided  that  she  was  not  entitled 
to  recover  the  said  sum  of  8s.  2d,  and  dismissed  the 
Otfe  accordingly. 

The  rules  referred  to  in  the  case  were  as  follow : — 
**  1.  A  fortnight's  notice  will  be  required  from  all 
persons  working  in  this  establishment  previous  to  leav- 
ug  their  employment,  and  a  fortnight's  notice  will  be 


given  by  the  proprietors  to  all  persons  before  dischare-> 
ing  them  (except  for  bad  eondnct,  or  willu!  neg^eetX 
and  any  person  or  persons  leaving  without  giving  sudi 
notice  w31  forfeit  all  their  wages  in  hand,  and  also  be 
liable  to  be  proceeded  against  according  to  law. 

**  2.  Any  perwrn  or  persons  absenting  theoMdves  oil 
account  of  sickness  or  any  other  cause,  must  immedi- 
ately give  notice  to  their  overlooker ;  in  default  thereof 
all  wages  then  earned  will  be  forfeited,  and  such  person 
or  persons  will  be  liable  to  lose  their  work. 

"  Gabb  and  Pobtxr. 

^  Garden-street  MiD,  Blaekbom,  Jan.  1, 1859." 

Torr  for  the  app. 

JToye  for  the  resps :  (Ea  parte  Baker,  26  L.  J., 
M.  G.  173 ;  Bidgwag  v.  Tke  Bungerford  Marbet  Com- 
pang,  3  Ad.  EH,  171.) 

llie  arguments  suffidentiy  appesr  in  the  followiB^ 
judgment  Cur.  ad,  vuU. 

Mag  7. — ^WionTMAir,  J. — ^The  question  in  this  caam 
is,  whether  tbe  deciaon  of  the  magistrates  determihing- 
that  the  applicant  in  this  case,  Mary  Tmrlor,  was  not 
entitled  to  her  wages  by  reason  of  some  breadi  by  ber 
of  the  rules  which  are  to  be  observed  by  all  persons 
employed  in  the  works  of  Garr  and  Go.,  was  a  ri^it 
decision  or  not    Now  the  justices  sppear  to  have 
decided   the  case  partiy  upon  the  rules  and  partly 
upon  tbe  breach  of  the  agreement    The  justices  say^, 
'*  We  the  undersigned  justices  having  heud  the  case^ 
and  being  of  opinion  that  the  complainant  had  acted 
contrsiy  to  the  rules  in  the  first  insUnce  by  sbsentin^ 
herself  from    the  Monday  at   half-past  twelve   ttU* 
Tuesday,  at  half-past  one ;  and  in  the  second' instance 
for  not  acting  in  accordance  with  the  agreement  tik. 
pOTBuing  her  work  on  Tuesday,  she  is  not  entitied  to 
her  wages,"  and  they  dismlBsed  the  case.    WHh  regard' 
to  the  second  ground,  it  was  not  argued  or  suggested 
that  for  the  mere  breach  of  duty  in  not  returning  at 
six  in  the  morning  of  Tuesday  she  was  not  entitied  to 
her  wages ;  but  it  was  put  only,  and  argued  only,  upon 
the  question  of  her  esse  falling  witldn  tlie  first  or 
second  rules  to  be  observed ;  and  it  was  contended  that 
under  the  particular  circumstances  of  this  case,  she  was 
disentitled  to  recover  her  wsges,  on  the  ground  that  on 
Monday,  the  6th  Aug.,  she  had  asked  leave  of  absence 
for  half  a  day,  which  had  been  granted  on  conation 
that  she  should  appoint  another  weaver  in  her  pThee, 
and  she  promised  to  be  at  work  at  rix  the  next  morn- 
ing.    It  was  said  the  leave  was  withdrawn,  because 
she  had  not  fulfilled  her  promise  in  getting  a  weaver  to 
perform  her  duty.     But  there  is  not  one  of  dther  of 
these  rules  that  applies  to  the  esse  of  a  person  absent- 
ing  without  leave,  unless  it  be  the  first  rule,  which 
says  a  fortnight's  notice  will  be  required  before  leaving. 
It  appears  to  me  that  that  rule  does  not  apply  to  an 
occasional  short  absence,  bnt  to  leaving  the  establbh- 
ment  entirely.     A  fortnight's  notice  would  hardly  be 
required  in  the  case  of  a  person  intending  to  go  out  for 
a  few  hours.     It  sppean  to  me,  if  the  case  comes 
within  either  of  the  rules,  it  must  come  within  the 
second  rule,  and  that  is,  that  any  person  absenting 
himself  must  give  notice  to  the  overlooker,  or  su<£ 
person  will  be  Sable  to  lose  that  week.    Now,  in  this 
case,  it  is  said  that  the  absenting  herself  without  givin|^ 
notice  was  by  absenting  hendf  from  half-past  twelve 
on  Monday  the  6th,  until  half>past  one  on  Tues- 
day the  7th«      Now  there  is  no  doubt  there  was 
ample  notice  given  of  her  intention  to  go.     No  doubt 
about  that ;  and  it  seems  to  me  the  question  will  here 
arise  upon  her  non-attendance  at  sx  o'clock  on  the 
morning  of  the  next  day,  when  she  wss  to  have  re- 
turned, and  did  not  return.    These,  no  doubt,  are- 
exceedingly  stringent  rules,  because  they  deprive  the 
persons  who  have  earned  then:  wages  of  the  benefit  ot 
them ;  and  preclude  them  from  receiying  them  in  case* 
of  a  breach,  which  it  was  said  this  was,  in  not  coming 
in  at  the  time  te  reedve  her  wages.    Now,  it  is  said^. 
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iodependentlj  of  tho  role,  there  was  «  groand  upon 
whidi  abe  nught  aim  lose  her  right  to  £e  wages  she 
lud  already  earned,  and  that  is  that  for  her  nusoondoct. 
She  had  been  dischaiged;  and,  no  donbt,  if  gniltj  of 
misoondnot,  she  might  be  discharged;  and  if  disGharged 
before  the  oompletion  of  her  work  she  would  not  be 
entitled  to  any  part  of  her  wages,  because  the  work 
was  not  complete.     BUgmasjf   v.    The  Hwngerford 
MarhU  CompoMf  was  cited.    It  seems  to  me  that 
case,  and  the  principle  upon  which  it  was  decided,  is 
liardly  applicable  to  tlus  case,  becaose  that  was  a  case 
where  this  wages  were  to  be  paid  by  time ;  and  if  the 
time  was  not  fulfilled,  they  were  not  earned.    But 
here  the  wages   are   not   in  respect  of   time,  bat 
of  piece-woric — work  done;    and    "lame"  is  only 
applicable  to  the  time  of  payment  and  to  the  servioe 
Mndered.    Therefore  it  seems  to  me  that  that  case  is 
not  applicable  to  tins,  which  relates  to  the  absenting 
herself  from  half-past  twelve  on  Monday  nntil  half-past 
one  on  the  Tuesday.    Now  it  was  a  question,  so  far  as 
the  absenting  herself  on    Monday    was   conoemed, 
whether  she  had  or  not  left.  One  question  of  fact  would 
be  whether  they  had  refused  her  leave  or  not  after  they 
found  she  had  provided  an  insuffident  person  to  act 
for  her?    But  assuming  they  did,  it  seems  to  me 
the  question,  under  the  second  of  these  rules,  is  not 
wheUier  she  went  without  leave,  but  whether  she  went 
without  notice.    Any  person    absenting  himself  on 
account  of  idckness  or  any  other  cause  must  imme- 
diately give  notice  to  the  overlooker,  and  in  default  of 
notice  will  forfeit  his  right.  No  doubt  there  was  ample 
notice  given  that  die  was  going.    What  penalty  she 
might  incur  otherwise  than  under  these  two  rules,  that 
js  not  a  question  for  us  now  to  oonsider.  Undoubtedly, 
it  may  be,  the  master  is  fully  justified  in  refusing  to 
take  her  on  afterwards;  but  it  seems  to  me  that  from 
half-past  one  o'clock  on  Monday  and  the  rest  of  the  day 
she  can  hardly  be  said  to  have  gone  without  notice  to  the 
overlooker.    She  went  with  full  and  ample  notice. 
Bat  then  it  was  in  the  course  of  the  argument  sug- 
gested by  Mr.  Kaye,  that  independently  of  that  & 
was  to  have  returned  at  six  in  the  morning,  and  she 
did  not  retnm  till  half-past  one.    It  appears  to  me 
that    that   was   a   continuous   absence ;   that    she 
had  never  xetnmed  to  her   employ,  and   absented 
herself;   for   if  she  left  at   half-past  one  on  the 
Monday  and  stayed  out  not  until  six  o'clock  in  the 
morning  of  Tuesday,  but  until  half-past  one  of  that 
day,  and  if  in  the  first  instsnoe  she  had  given  notice 
of  the  first  part  of  the  time  during  which  she  was  ab- 
flant,  that  would  suffice  for  the  purpose  of  entitling  her 
to  tiie  wages,  notwithsbrnding  the  rule,  though  no 
notice  was  g^ven  of  the  second  absence,  the  oon- 
tinned   absemse    from   six  o*dock   in    the    morn- 
ing  till   half-past   one  on  that  day.     That  being 
the   question,   it  is  taken   as    one   continued   ab- 
sence.   There  was  then  notice  given  to  the  overlooker ; 
then  she  overstayed  the  time  slu  had  agreed  to  in  any 
view  of  the  esse ;  but  still  it  appears  there  was  no 
want  of  notice  within  the  meaning  of  the  rule.    There- 
lore,  on  that  groondf  it  seems  to  me  the  dedsioii  of  the 
magistnites  was  wrong  in  this  esse,  and  they  ought  not 
to  have  dismissed  it.    It  does  not  fall  within  either 
of  these  roles;  and  it  wssnot  argued  that  it  came 
within  any  other,  except  the  gsnend  rule  I  have  ad- 
verted to^  wMeh  only  applies  to  time  and  not  to  piece- 
work.   The  magistrates,  therefore^  were  not  justified 
in  «^«fiHMMnng  tbe  case. 

The  ctue  to  go  hadk  to  ikejwtieet  wUk  As  opMm 
<iftk«  court  that  tkeg  on^  not  to  km  4U» 
eompladnU 


G0X7KT  OF  aUEEirS  BENCH. 

Beported  by  Jomr  Thoxfsov,  T.  W.  fiAuvDCKs,  and  C  J.  B. 
HXBISUET,  Seqn.,  Barristen-at-Law. 

Wedneida^  May  8. 

BbO.  V,  THB  InCUMDXHT  AHD  CHUBCHWABDEXd  OF 
THB  PaBISR  of  GoOLB  IN  THB  GOU^TTY  OF  YOBK. 

Vutry — EUction  qfcktarekwardau — Rqfiualqfd^aur^ 
man  to  take  show  of  hands-^Mamur  qfpoUing'^ 
AjjidamU — Mandamu, 

At  a  vetbry  mesfM^  to  deet  d^urdk^ardmiM,  qfter  tie 
deotion  qf  the  rector's  chirehwardm,  two  persone 
wcrepr^fosed  and  seooiidedfor  the  office  qfparisk- 
toners*  chutrckuardsn.  The  chaimum  r^Qsed  to 
toko  a  show  of  hoMds,  but  proceeded  to  wriU  donon 
ike  names  of  the  ratepayers  prteenl,  andthenumber 
<tf  votes  they  were  eiiUled  to,  and  then  declared 
A.  B,  dufy  elected.  The  prooeedmgs  were  protested 
agamet  md  apoU  demanded,  hut  ike  cAatnRan  re- 
fised  to  grant  one,  and  dedoarod  the  meeHmg  at  an 


The  Court  reused  to  grant  a  mandamsis  commanding 
the  election  qfa  churchwarden,  it  not  appearing 
hy  the  cffidaviis  (hat  any  one  had  by  the  irregular 
proceedings  heen  prevented  from  voting,  or  that  any 
practical  v^fustice  had  resmtedjrom  it. 
This  was  a  rule  calling  on  the  Bev.  David  Bell, 
incumbent  of  Goole,  in  the  county  of  York,  and  the 
churchwardens  of  the  said  parish,  to  show  cause  why 
a  writ  of  mandamMs  should  not  issue,  commanding 
them  to  convene  a  meeting  of  the  inhabitant  rate- 
payers   duly   qualified  to  vote   at  the   election   of 
churchwardens  of  the  said  parish,  and  proceed  to 
the  election  of  churchwardens  of  the  said  parish  for  the 
remainder  of  the  present  year. 

It  appeared  from  the  affidavit  in  support  of  the  mle 
that  at  a  vestry  meeting  of  the  ratepayers  of  the  said 
parish,  held  pursuant  to  notice  on  the  5th  April  1861, 
for  the  purpose  of  electing  churchwardens,  the  Bev.  D. 
Bell,  the  incumbent,  in  ue  chair,  after  the  chairman 
had  elected  his  own  churchwarden,  two  persons,  named 
John  Luddington  and  John  Humble  Beckett,  were 
proposed  and  seconded  by  ratepayers  of  the  said  parish 
to  fill  the  office  of  the  other  churchwarden  for  the 
edsoing  year ;  whereupon  the  Bev.  D.  Bell  refused  to 
take  an  election  by  show  of  hands,  althouc^  requested 
so  to  do  by  several  ratepayers,  but  proceeded  to  write 
down  the  names  of  the  ratepayers  present,  end  the 
number  of  votes  each  was  entitled  to,  and  declared 
the  sttd  John  Luddington  to  be  duly  elected  church- 
wsiden.  Jesse  Dalby,  a  ratepayer,  protested  against 
these  proceedings,  and,  immediately  after  the  result  of 
the  election  was  declared  by  the  ch^rman,  demanded  a 
poll,  but  he  refused  to  grant  one,  and  declared  tho 
meetingat  an  end.  Sufkient  time  was  not  allowed  to 
enidile  all  the  ratepayers  of  the  said  parish  Qr  all 
dxmt  7S0)  to  vote  at  the  said  election,  tiie  whole  poll- 
ing having  been  completed  in  about  an  hour.  N<K 
application  was  made  to  adjourn  the  meeting. 

Tea^  Q.C.  (P.Thompson  with  him)  showed  caaso 
against  the  rule.— The  meeting  for  tiie  election  of 
churohwsrdens  was  duly  caUed  by  a  proper  notice,  and 
a  poll  was  wen  and  sufficientiy  taken ;  when  a  poll 
was  demanded  by  Dalby,  the  election  was  at  an  end, 
and  the  result  dechumL  [Cbomfton,  J. — At  a 
polling  every  voter  must  have  an  opportanity  of  being/ 
present.  CfaasZy.  —  That  is  the  p(nnt].  (/Sl 
Saviour^s,  Souikwark,  Lane*s  Bep.  2 ;  Prideaux  on 
CHiurohwardens;  Parson's  Counsellor.)  [CnoMFTOir,  J. 
—In  the  election  d  a  member  of  Parliament,  for 
instance,  if  all  agree  to  elect  one  men,  it  is  not  neoeo" 
sary  to  proceed  to  a  poll,  but  if  there  is  a  poll  it  must 
be  kept  open  the  proper  time.  CocKBumr,  C  J.^-^ 
The  writ  of  mandamus  is  a  discretionary  writ,  and, 
unless  Mr.  Cleasby  can  show  us  that  some  persons  who 
wished  to  vote  have  been  prevented,  we  should  not 
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ezerciae  onr  dSscretioii  by  granting  the  writ]  A  raa- 
sonable  time  would  have  eUpeed  when  all  present 
had  voted  and  no  one  else  came  np,  and  in  the  present 
case  no  adjonmment  was  demanded.  [Ooccburn, 
G.  J.— -The  adjonmment  was  a  matter  to  be  decided  bj 
the  chftinnan.]  The  afBdarits  do  not  saj  there  were 
other  voters  who  were  desiroos  of  coming  to  vote,  and 
who  would  hjKve  come  and  voted  if  there  had  been  an 
adjoanuneut  It  most  be  shown  that  some  one  was  pre- 
ventbd  from  voting :  (Reff.  v.  Hector^  ^,  8L  Mary^ 
Lctmbethf  8  Ad.  &  EIL  356.)  [Cockbubh,  G.  J.~ 
The  difficulty  is,  was  this  a  poll  at  all,  or  was  it  merely 
snbstitated  for  a  show  of  hands?  Gboscftoh,  J. — 
Was  there  any  real  poll  ?  There  might  be  a  poUhig  of 
those  present,  bat  not  of  the  whole  parish.]  l^ose 
present  were  prmet/aoie  the  parish  fnr  the  porpose  of 
votmg ;  58  Qeo.  3,  c  69,  s.  3,  shows  that  the  poll  is 
properly  taken  of  the  persons  then  present. 

Clecuibg,  Q.G.  in  support.— Whether  a  poll  was  taken 
at  all ;  and  if  taken,  whether  it  was  sufficiently  taken, 
that  is  the  question  at  issue  ?  When  a  poll  is  taken, 
every  person  must  have  a  reasonable  opportunity  of 
ecKercisiDg  his  right  to  vote.  The  chairman  is  bound  to 
grant  a  poll  when  demanded,  and  the  proper  course 
then  is  to  a4]oum,  and  appoint  a  snbsequent  day  to 
hold  it:  (jCampbOl  v.  Mamd,  5  Ad.  &  £U.  865.) 
[Gocxbubn,  G.J. — I  And  no  authority  for  saying 
there  should  be  an  adjournment ;  on  the  contrary,  in 
12  Ad.  &  EIL,  Lord  Denman  says,  the  poll  should  be 
]ield  immediately.]  When  a  poll  is  granted  there 
should  be  reasonable  opportunity  given  for  all  to  attend. 
[GocKBiTBN,  G.  J. — ^The  difficulty  is,  that  your  affida- 
vits do  not  show  that  any  one  really  was  prevented  from 
voting.]  At  all  events  they  show  illegality.  [Black- 
BUBN,  J.— If  there  is  no  ix\justice  done,  but  the  manner 
of  voting  was  a  mere  irregularity,  oi^ht  we  to  grant 
this,  which  is  a  discretionary  writ?]  King  v.  The 
CotukUfrUd^^,  Court  of  TTtncAeMer,  7  East,  573; 
there  a  numdamm  was  granted,  the  closing  of  the  poll 
]i«ving  been  four  o*clock  on  the  second,  day,  and  the 
nnmlMr  of  electors  180.  [Blackbcrk,  J. — There,  da 
fiiek>^  people  were  kept  out.]  In  Wood  v.  Sahery  the 
poll  was  kept  open  three  days,  and  it  was  held  not 
kmg  enough.  Here  the  doring  of  the  poll  at  the  end 
Of  an  hour  was  clearly  illegaL 

GooKBVBN,  G.J. — ^I  entertain  no  doubt  that  the 
proeeedingv  adopted  by  the  rector  were  irregular.  He 
«ppean  to  have  proceeded  per  saUmn  in  taking  a  poll 
at  once,  without  having  first  proceeded  to  a  &ow  of 
hands,  and  afterwards  proceeded  to  take  a  poll  in  the 
usual  manner;  and  if  we  could  see  that  any  practical 
mischief  would  arise,  I  should  have  thought  that  we 
ought  to  have  directed  a  fresh  election ;  but  the  grant- 
ing of  the  writ  now  asked  for  is  discntionaiy  with  the 
court.  Now  the  affidavits  do  not  profess  to  eommuni- 
Oate  to  us  that  any  ratepayer  was  prevented  from  giving 
his  vote  by  the  oouise  taken  by  the  rector,  or  that  any 
injustice  arose  from  it ;  and  I  can  perfectly  understand 
that  the  migority  of  the  ratepayers  were  indiffierentyfor  it 
86ems  thatin  this  parish  it  had  been  determined  to  raise 
the  neoessaty  amount  for  repairs  by  a  voluntary  effiMt 
without  resorting  to  a  rate,  and  therefore  we  may  wdl 
tfuppofle  the  majority  of  ratepayers  were  indiffinent ;  fbr 
this  reason  I  don't  think  we  ought  to  grant  a  mmda- 
mui  for  the  iiregularity  in  the  Toting.  On  the 
whole^  we  think  that  tiie  purpose  of  the  appli- 
cant will  be  fblly  answered  by  our  saying  that  we  tlrink 
it  was  substantially  an  irregularity,  and  that  this  is  not 
the  proper  formal  mode  of  procee^g ;  and  if  we  oould 
have  seen  that  there  had  been  any  injnstioe  or  wrong 
the  writ  Would  have  gone. 

Gbomptok,  J. — I  think  we  should  have  granted 
tMB  writ  if  any  one  had  been  ezduded  fh>m  voting;  but 
ihte  writ  is  diseretionaTy,  and  a  slip  in  the  affidavits, 
which  omit  to  show  that  any  one  has  been  prejudiced  by 
tikis  proceeding,  seems  to  have  brought  the  case  within 


'  that  of  Rex  v.  Laafbeth.    I  have  a  strong  opinion  that 
the  parishioners  had  not  the  opportunity  of  voting  th^ 
ought  to  have  had ;  but,  as  no  absolnte  injnstioe  is 
shown,  we  do  not  think  we  should  grant  tiie  writ. 
Bill  and  Blackbubn,  JJ.  oonoinped. 

Suis  dfticJtsFiiiiil. 

/WdSay,  Jfoy  3. 

GaHDLIBH  AND  ANOTHER  V.  SlXPflON  AlTD  ANOTHBK. 

Alekoiue — Exem  Uotnce — BiglU  to  grmii'   Jmficee 

Counkf — Mtmioipal  bormigh. 
Borough  jueHeot  of  a  munio^l  oorponttkm  not  ham^ 

ing  a  separate  court  of  quarter  eeeeiona  kaioe  no 

power  to  grant  Ueencee  to  eeU  excueoNe  Uquore  bg 

retail  under  the  9  Geo,  4,  c.  61,  hut  the  eoimtg 

justioee  have  such  power  exckmedg. 

This  was  an  action  brooght  by  the  pits,  against  tiio 
defts.  for  the  recovery  of  6iL,  fbr  that  the  defts.  mi- 
lawfblly  disturbed  and  hindered  the  pits,  in  the 
exercise  of  their  right  and  franchise  as  two  of  hsr 
Majesty's  justices  of  the  peace  in  and  for  the  bocoogh 
of  Sunderland,  in  the  county  of  Dnifaam,  the  pit. 
John  Gandlish  being  also  mayor  of  the  said  boioogh. 

The  municipal  borough  of  Sunderiand  is  one  of  the 
places  named  in  schedule  A.,  annfflffd  to  the 
Municipal  Gorporations  Act,  5  &  6  WilL  4,  c  76, 
and  consists  of  the  parish  of  Sunderiand-neat^the-SeBy 
part  of  the  township  of  Biriiopwearmooth,  and  the 
townships  of  Bishopwearmouth  Psnns, ,  Monkweat^ 
moutii,  and  Monkwearmouth  Shore. 

At  the  passing  of  the  Monidpal  Gorporatioa  Act, 
the  parish  of  Sunderland-near-the-Sea,  and  the  said 
sev^oal  townships  of  Bishopwearmouth,  Bisbopwear- 
mouth  Panns,  Monkwearmouth,  and  Monkwearmouth 
Shore,  formed  part  of  the  north  petty  seasionftl  di- 
vision of  Easington  ward,  hi  the  county  of  Dnrbaoiy 
and  even  at  the  passing  of  the  said  Aik,  and  thence 
hitherto,  and  have  been  and  still  an  rated  to  the 
several  rates  and  assessments  levied  and  assessed  by 
her  Migesiy's  justices  of  the  peace  in  and  for  tin 
county  of  Durham  upon  the  several  parishes  and  town'- 
ships  withm  and  comprising  the  nid  county,  exo^ 
the  rate  levied  for  the  maintenance  of  the  police  of  the 
said  county. 

By  an  order  of  general  quarter  seosionB,  made  the 
18th  Oct.  1841,  under  the  Act  9  Geo.  4,  c  43,  for  the 
oounty  of  Durham,  the  said  pai^  and  townships 
forming  the  borough  of  Sunderland  were,  together 
with  the  townships  of  Burden,  Dawden,  Ford,  Fnl- 
wdl,  Hylton,  Byhope,  Silksworth,  Seaham,  Soothwiek 
and  Tunstall,  formed  into  a  petty  sessional  divisioa  of 
Easington  ward,  and  by  another  order  of  general 
quarter  sesaons,  made  on  the  3rd  Jan.  1859,  rar  the 
oounty  of  Durham,  the  said  townships,  with  the  ex- 
ception of  Dawdon  and  Seahaai,  were^  with  other 
townships,  formed  into  the  Seaham  petty  sessiooal 
division  of  Easington  ward.  With  this  exception,  the 
Sunderland  petty  sessiimal  division  now  rsmams  as 
formed  by  the  order  of  the  18th  Oct.  1841.  No  sepa- 
rate court  of  quarter  sessions  hss  over  been  held  in 
and  for  the  borough  of  Sunderhmd,  nor  has  there  «Mr 
been  any  gaol  or  house  of  correction  in  the  said  boroogh. 

IVom  1836  downwards  to  the  present  time  thO 
conndl  of  the  borough  have  appointed  various  pefsons 
successively  to  act  as  hig^  constables  in  and  for  the  said 
borough.  On  the  15th  Sept  1886  a  separate  com- 
ndssion  of  the  peace  was,  for  the  iSitt  tiuM  under  the 
provisions  of  the  Act  5  &  6  Will.  4,  c  76,  gfsnted  hg 
his  late  Majesty  to  the  said  borough,  and  ever  since 
that  time  justices  assigned  to  act  as  justices  of  the 
peace  in  and  for  the  said  borough  have  continually 
been  appointed  under  renewed  commissions,  and  such 
justices  have  acted  as  such  in  and  for  the  said  borough, 
and  are  hereafter  called  "The  Borough  Justices."  Thie 
usual  petty  sessions  in  and  for  Sie  borough  wa% 
after  the  grant  of  the  sud  commiflsion  of  the  poaoe 
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Iield  by  tbe  mayor  and  other  borongh  jusliees, 
and  other  jnstioee  being  jistioeB  of  the  peace 
■acting  in  and  for  the  oounty  of  Dnrhum,  on 
each  day  in  the  week  imtil  thn  year  1842,  when 
the  eonncil  of  the  bonmgh  ereeted  a  polioe-c»iirt  as 
leqnired  by  the  Act  5  &  6  Will.  4,  c  76,  s.  100. 
finbse^ent  to  this  tiie  mayor  and  other  borongh 
justices  have  held  their  petty  sesuons  on  each  day  in 
the  poHoe-coniti  and  at  the  same  seasions  eertaiuof  the 
Jostioea  for  the  connty  of  Durham,  asting  in  and  for 
the  Sonderlaad  diviskm  of  Eaaington  wa^  serend  of 
whom  are  also  in  the  borough  commission,  have  acted 
with  the  mayor  and  other-lMrongh  justices,  there  being 
aizteen  jnsttoes  in  *the  commission  for  tiie  borongh, 
of  whom  nine  are  also  aeting  county  justices. 

The  usnal  petty  session  in  and  for  the  said  north 
division  and  the  said  Sunderland  division  of  Eaaing- 
ton ward  respectively  were  previous  to  and  after  the 
grant  of  the  borough  commission  of  the  peace  held 
eveiy  Saturday,  in  the  justice-room  of  the  Exehange- 
hoildings,  until  the  ersetkin  of  the  police-court  in 
1S42,  and  have  since  that  time  been  hoiden  in  such 
poliee-oooxt. 

The  justices  80  acting  are  hereinafter  called  *'The 
County  Bench  of  Justices. " 

Informations  against  publicans  licensed  fbr  houses 
situated  in  the  borough  for  oflfenoes  committed  by 
them  oontrsry  to  the  tenor  of  their  licences  have 
always  been  a^judicatednpon  by  the  justices  atting  daily 
at  the  police-court  in  petty  sessions  for  the  borough, 
snch  justices  being  as  aforesaid,  besides  the  mayor  of 
the  borouj^  those  justices  who  are  in  the  oommis- 
flion  as  well  of  the  said  borough  as  for  the  said  county, 
and  those  who  are  in  the  commission  for  the  borongh 
only,  and  those  who  an  in  the  commission  for  the 
oonnty  only,  and  the  court  so  formed  is  herehisfter 
oalled  *'  The  Borough  Bench  of  Justices.** 

On  the  24th  Aug.  1837  the  Borongh  Bench  of 
■Justices  held  a  general  annual  licensing  meeting  in  pur- 
anance  of  the  Act  9  Qeo,  4,  c  61,  spedally  for  the  said 
borongh  (the  precept  of  holding  sueh  meeting  having 
been  directed  to  the  borough  high  constable),  and 
granted  alehouse  licences  for  the  borough,  and  from 
1837  to  1850  indurive,  held  such  meetings  and 
granted  snoh  licences  to  persons  applying  for  the 
aame. 

On  the  27th  Aug.  1851  the  Connty  Bench  of  Justices 
acting  in  and  for  the  Sunderland  petty  sesnonal  divi- 
aion  held  at  the  police-court  in  Sunderland  a  general 
annual  licensing  meeting,  in  parsnsnce  of  the  Act 
9  Geo.  4,  c  61.  The  said  borough  justices  and  connty 
Justices  did  not  hold  in  that  year  separate  licensing 
meetings,  but  held  one  court  only,  at  which  the  mayor 
of  the  borough  prssided,  and  all  applioations  for 
fieences  to  keep  inns  and  alehouses  within  the  borough 
«f  Sunderhmd  wero  heard  and  abjudicated  upon  by  the 
oourt  at  which  the  said  borough  justices  and  the  said 
oonnty  justicss  acted  and  voted.  At  this  meeting 
aone  of  the  alehouse  licences  granted  wero  signed  by 
the  justices  who  wen  justices  only  for  the  borough, 
hot  by  the  justices  for  tibe  county,  and  all  sndi  licences 
showed  on  the  face  of  them  that  they  wero  gnmted  by 
the  justices  of  the  comity  of  Durham  acting  in  and  for 
the  Sunderland  division  of  Easington  inxd.  This 
mode  was  adopted  by  the  then  boroogh  justices,  be- 
oanse  doubts  wan  suggested  to  them  as  to  their  riglit 
to  hold  a  separate  licensing  meetfaig  for  the  borough. 
The  same  course  was  punned  in  1852, 8,  4^  5,  6,  7 
and  8,  with  this  eieeption,  that  the  connty  justices 
nfhsed  to  allow  the  mayor  of  thd  borough  to  pnside 
while  the  bench  wen  hearing  applications  for  licences 
within  the  borough,  and  undo:  these  cinumstances,  and 
in  consequence  of  the  said  doubts,  the  mayor  and 
horouffh  jostices  conridered  themselves  as  virtually 
axohided,  and  ceased  to  attend  the  lioenfflng  meetings 
ooimned  by  the  county  justices. 


On  the  18th  June  1859  the  county  justices  acting 
in  and  for  the  Sunderland  division  of  Easmgton  ward, 
by  their  precept  in  writing  bearing  date  that  day, 
and  directed  to  the  high  constable  of  the  Sunder- 
land division  of  Eashigton  ward,  appointed  the  27th 
Aug.  at  eleven  o'dock  to  be  the  day  and  hour,  and 
the  police-court  Bishop  wearmouth  to  be  the  place,  for 
holding  the  general  annual  licenring  meeting  under  the 
Act  9  Qeo.  4,  c  61,  for  the  division,  which  division 
included  the  borough  of  Sunderland  as  befon  men- 
tioned. No  appointment  for  a  genersl  annual  licensing 
meeting  for  the  borongh  was  nude  for  the  borough  by 
name,  but  theapp<rfntm«ttt  was  made  in  general  words 
for  the  division,  and  due  notices  of  such  meeting  wen 
g^ven  and  served  by  the  high  constable  of  the  divi- 
sion accordhig  to  the  provisions  of  the  Act  0  Geo.  4, 
c61. 

On  the  29tii  July  18.'(9  the  said  borongh  bench  of 
justices,  by  their  precept  in  writing  datMl  that  day, 
and  directed  to  the  high  constable  of  the  said  borough, 
appointed  the  said  27th  Aug.  at  eleven  o*dock  of  tiie 
forenoon  to  be  tiie  day  and  hour,  and  the  said  police- 
court  to  be  the  place,  upon  and  in  which  the  general 
annual  licensing  meeting  under  the  said  Act,  9  tSeo.  4» 
e.  61,  in  and  for  the  borough  of  Sunderhmd,  should 
be  held,  and  Joseph  Stidnsby  acting  as  high  constable 
for  the  said  borough,  eaussd  due  notice  of  such  meeting 
to  be  given  and  served  according  to  the  provisbns  of 
tike  said  Act 

On  the  day  and  at  the  hour  last  aforesaid,  at  tha 
said  police-court,  the  |dt  John  Candlish  being  then  as 
aforesaid  mayor  of  the  said  borough,  and  the  pit  Joseph 
Brown  being  a  justice  of  the  peace  for  the  borough 
only,  with  certain  other  justices  acting  in  and  for  the 
sud  borough,  and  being  duly  qualified  for  the  purpose 
according  to  the  said  Act,  9  Geo.  4,  c.  61,  aad|then  and 
there  sitting  as  the  justices  of  the  borough  bench,  took 
part  in  holding,  according  to  appointment,  a  general 
annual  licensing  meeting  far  the  borough,  and  together 
with  such  other  justices  for  the  said  borough  granted 
several  alehouse  licences,  and  but  for  the  acts  and  claims 
of  the  defts.  would  have  continued  to  hold  such  meet- 
ing and  to  grant  other  alehouse  licences  in  punoance  of 
their  right  and  in  execution  of  their  duty  as  justices  of 
the  peace  in  and  for  the  borough. 

The  defts.  being  justices  in  and  for  the  said  county  of 
Durham,  and  being  then  with  other  justices  of  the' 
county  bench  acting  in  and  tor  the  sidd  Sunderland 
division,  present  in  the  said  police-oourt,  prevented  the 
pit  and  other  borough  justioes  then  present  fix>m  hold- 
mg  the  said  meeting,  and  required  and  compelled  them 
to  desist,  and  the  defts.  and  other  county  justices 
claimed  to  be  themselves  ss  county  justices  ezdusively 


entitied  to  hold  the  meeting.  The  defts.  and  the  other 
connty  justices  present  then  and  then  proceeded  to 
bold  and  held  a  meeting  as  a  general  annual  licensing 
meeting  in  and  for  the  said  Sunderland  division,  and 
the  defts.  and  the  other  oounty  justices  excluded  the 
pit  and  the  other  borough  justices  f^m,  and  would  not 
snffinr  the  pit  and  the  otiier  borou^  justices  present  to 
take  part  in,  the  said  meeting,  or  vote  in  determina- 
tion of  tiie  questions  raised  thereat  The  pits,  and  the 
borough  justices  present  then  read  in  court,  and  entered 
in  thdr  minute-book,  a  protest  against  the  county 
bench  of  justices  graating  or  having  a  ri^t  to  grant 
any  licences  for  keeping  inns  and  alahcoses  vrithin  the 
borough,  but  notwithstanding  thia  protest  the  defts. 
and  the  other  connty  justices  heard  and  adjudicated 
upon  a  great  number  of  applications  by  persons  living 
in  the  eaid  borough  for  Uoences  to  ksep  inns  and  ale- 
honses,  and  grant  such  licences  to  a  great  number  of 
them. 

The  defts.  say  that,  acting  for  themselves  and  the 
other  connty  justices,  under  the  drenmstances  stated  in 
the  case,  they  wen  justified  in  their  acts. 

The  question  for  the  Court  is,  under  the  dxconir 
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etanoes  above  stated,  had  eithar  the  ooontj  or  bonmgh 
justices  ezdnsiye  Jurisdiction  for  the  pnrpose  of  grant- 
ing alehonse  licences  for  the  bonmgh  of  Snnderhmd? 
If  the  coort  should  be  of  opinion  tlut  the  conntj  jus- 
tices had  sneh  exclusive  Jurisdiction,  then  Judgment  of 
nonprot,  shall  be  entered  for  the  defts.  witbmit  oosts 
of  suit.  If  the  court  should  be  of  opinion  that  the 
borouglh  justices  had  sooh  ezdusire  jurisdiction,  or  that 
they  and  the  county  justices  had  oonenmnt  jurisdiction, 
then  judgment  is  to  be  entered  for  the  pit  for  6t 
without  oosts  of  suit. 

Manist^  (J).  Seymour  with  him)  for  the  plts.~It  is 
contended  on  behalf  of  the  pits,  that  tiie  bonMigh  jus- 
tices have  ather  a  ooncurrent  jurisdiction  with  the 
justices  of  the  petty  aessinnal  ^vision,  or  that  they 
have  ezdusiTe  jurisdiction  to  grant  licences,  under  the 
9  Geo.  4,  c  61,  within  the  borough  of  Sunderland. 
The  9  Geo.  4,  c.  48,  regulates  the  creation  of  petty 
sessional  divisions  of  a  county.    Then  the  9  Geo.  4, 
0.  61,  an  Act  of  the  same  session  of  Parliament,  in 
the  first  section  enacts,  ^  that  in  every  division  of  a 
county,  and  in  eveiy  hundred  of  eveiy  county  not  being 
within  any  such  division,  and  in  every  liberty,  division 
of  evexy  hberty,  county  of  a  dty,  oounty  of  a  town, 
city  and  town  corporate  in  England,  there  shall  be 
annually  holden  a  special  session  of  the  jnstioes  of  the 
peace,  to  be  called  Uie  general  annual  licensing  meet- 
ing," &C.    And  in  sect  2,  **That  in  every  such 
division  or  place  as  aforesaid  there  shall  be  hdden 
twenty-one  days  before  each  such  amraal  meetbg  a 
petty  session  of  the  justices  acting  for  such  county 
or  place,  for  the  purpose  ef  appointing  the  time  for 
the  annual  meeting,'*  and  the  justices  are  to  diieot  their 
precept  to  the  hi^  constable  of  the  division  or  place 
for  which  such  meeting  is  to  be  holden;  and  the 
section  then  enacts  what  he  is  to  do.    This  shows  that 
the  justices  of  a  town  oorporate  are  to  have  power  to 
appoint    a    general    annual    lioensmg   meeting  for 
the  borough,    a   town   oorporate  b&g  one  of  the 
places  specified  in  sect   1.     [Gboxpioh,  J.^But 
the  petty  sesnimial  divisional  iustioes  have  also  suniUur 
authority,  as  there  is  no  ttoii  mttamiUani  dauae  in  the 
borough  commission  of  the  peace ;  and  then  it  comes  to 
the  old  case  of  iessB  ▼.  Samtbm'y,  4  T.  R.  451,  which 
decided  that  whichever  set  of  justices  first  ^ipohits  the 
licensing  meeting  aoquues  the  jurisdktion  so  as  to  ex- 
dude  the  others.]    On  the  other  side  it  is  contended 
that  the  borough  justices  have  no  jnxisdiotioo  to  grant 
alehouse  licences  unless  the  corporate  town  has  a  sepa- 
rate court   of  quarter   sessions;  but  no  reason  is 
assigned  for  this  limitation,  and  the  statute  does  not 
require  it    [WzQEmcAH,  J.^It  must  be  a  corporate 
town  which  has  justices  of  the  peace  acting  tor  it 
CocKBDBir,  0  J.— Both  sets  of  Jnstioes  seem  to  come 
within  the  terms  of  the  section,  and  they  would  there- 
fore have  ooncmmit  jurisdiction.]     Sect    7  enacts 
that  whenever  at  any  of  the  meetingi  for  any  liberty, 
&a,  or  town  corporste  there  shall  not  be  present  at  least 
two  justices  acting  in  and  for  such  liberty,  &&,  or 
town  corponte,  it  shall  be  lawful  for  thaeonnty  justices 
acting  adjoining  to  sodi  liberty,  &a,  or  town  coipo- 
rate,  to  act  within  soch  liberty  or  pkoe,  and  with  the 
justices  thereof,  for  the  purpose  of  granting  or  trans- 
ferring licences,  &c.    [OBOicmnr,  J.— l&it  section 
was  absolutdy  neoessaij  in  places  in  which  the  oom- 
missbn  of  the  peace  has  a  no*  twlrosiiiftwl  daose.]  In 
Brown  v.  JViiAolfon,  5  aB.,  N.  S.,  468,  it  was  hdd 
that  an  alehouse  licence  granted  by  borough  justices 
was  good,  and  in  that  case  Rtg.  r.  Dak,  S2  L.  J. 
44,  M.C.;  1  Dears.  87,  was  dted. 

Lush  (A.  LiddM  with  him)  for  the  defts.— The 
true  construction  of  9  Geo.  4,  c  61,  is  submitted  to  be, 
that  the  borough  justices,  acting  in  and  for  a  town 
corporate,  have  jurisdiction  only  when  a  separate  court 
of  quarter  sessions  exists.  In  JUg.  v.  Dale  that  waa 
llfdd  to  be  the  true  oonstnictlon  of  the  Act    All  the 


macfaineiy  required  by  9  Geo.  4,  c  61,  for  the  por- 
pose  of  carrying  out  tiie  Act,  cannot  exist  esoept  in 
towns  having  a  separate  court  ef  qoarter  sessions.  By 
sect  2  the  justices  are  to  direct  tiieir  precept  to  the 
high  constable  of  the  division  or  place.  There  is  no 
such  officer  in  a  borough  not  having  a  sepszate  oooct 
of  quarter  sessions.  [Cbomptoh,  J.— By  sect  87,  the 
mterpretation  clause,  "  high  conitahle  "  indodes  any 
penon  acting  as  such.]  (Jiamea  r.  Greem,  6  T.  B. 
228;  frda«fterfteadv./)rmy,ll£ast,166.)  Sect  21 
cannot  be  carried  out  except  in  a  town  corporate  which 
has  a  separate  oourt  of  quarter  sessiohs  ;  so  also  seotL 
22,  26, 28  and  38  pomt  to  the  same  constmctioii.  In 
Browt  V.  Nickoimm  it  wss  fonnd  %s  a  Utt  in  the  case 
that  it  had  always  been  the  costom  for  the  boranrii 
justices  in  Maidenhead  to  grant  such  licenoea  for  tte 
borough.  It  is  manifest  tlut  it  wis  not  intcodedby 
9  Geo.  4,  c  61,  to  give  the  two  sets  of  justioea  coneor- 
rsnt  jurisdiction. 

OoGKBURK,  G.  J. — ^Although  by  the  1st  Mction  ef 
9  Geo.  4,  o.  61,  it  would  seem  to  be  dear  that  betii 
sets  of  justices  are  within  its  terms,  and  therefore  thst 
they  might  have  concurrent  Jurisdiction,  yet  the  sab- 
sequent  sections  show  that  the  machinery  for  canying 
ont  the  entire  Act  is  wholly  wanting  in  a  town  corpo- 
rate, unless  it  possesses  the  reqnislte  officers,  defmqg 
thdr  authority  from  the  court  of  quarter  sessions.  The 
borough  of  Sunderland  does  not  appear  to  be  soch  a 
corporate  town  which  has  sach  officers  aa  tiie  Tiremsn^g 
Act  requires  for  canying  ont  its  provisiooa. 

Mamiitjf  was  heard  m  reply. 

JmigmaA  for  ike  d^fU^ 

TWsday,  Jiim4. 
Dat  0.  Hbmihgs. 
iViirtiwf  jiresMf — Megieimioff  wth  Ae  derk  <^Ae 
peaoe^NeoeetUy  Jin^~-99  Geo,  8,  e.  79,  #.  2J^ 
7^8  Fi0(.e.7l,  «.  11. 
BytkeS9  Geo.  8,  e.  79,  s.  28,  <b^  penon  hrnm^ 
OMjr  pruning  preae  ie  to  came  notice  thereof  to  he 
gwen  to  tie  clerk  of  the  peaee  aoting/or  the  cowi%r» 
etewar^j  rtdtng,  imnsiofi,  cuBy,  horonig^  fom,  or 

.  •  .  tsieler  a  penaily  of  20L  fir  ketping  or  mtmg 
ondk  preee.  By  the  7  4S  VicL  c  71,  a.  11,  the 
qmHer  eettUme  fir  the  dty  of  Wettmmeler  €ere 
aboSehed^  and  aB  the  dmUei  of  the  qfioere  thereof  mre 
tramrforred  to  Ike  ooutUy  qf  Middieme.  To  me 
aeCion  for  wtrk  and  labtmr  (prinimg)  bronyhi  lya 
printer  carrytny  on  hueineee  ta  IrMtaiMffsr,  lis 
de^  nJended  tkbrdlu.  thai  the  nriatiaa  •«««•  done 
qfter  the  paeemg  of  the  above  Aele^  and  thai  the 
ptL  had  mot  demiered  any  notioe  to  Ae  derk  qfthe 
peace  for  Middkem ;  fimiUm^  that  the  prialUag 
wae  dine  tftor  the  paeemg  o/"  mo  89  Geo,  8,  e.  79, 
and  that  the  pU.  had  not  ddiuered  any  noiiee  to  the 
derk  <f  the  peace  fir  the  cUy  of  Weettnintter: 
Eddf  tjfon  demmreTj  that  the  pleae  were  bad,  ae  eoch 
plea  dkodd  haoe  notjotivcd  that  notioe  ma$  deen 
ndthor  to  the  dark  of  tke  peace  fir  the  dig  ef 
moT  to  ike  dtirk  <f  tke  peace  fir 


SemUe^ihatihepileaewoMhaoe  been  good  if  proper^f 

This  was  a  demurer  to  the  third  and  fourth  pleas. 

The  declaration  was  for  money  psyaUe  by  the  dsft» 
to  the  pit  for  goods  sdd  and  ddivered,  and  for  woric 
and  labour  done  and  materials  provided,  and  money 
paid  by  the  pit  to  and  for  the  deft,  at  his  request; 
and  for  money  payable  by  the  deft  to  the  pit  for  the 
deft's  use  and  occupation  by  the  pit's  permission  of 
certain  rooms  and  apartments  or  duonbers  of  the  plt*s; 
and  for  money  found  to  be  due  from  the  deft  to  tb» 
pit  on  accounts  stated  between  them. 

The  thkd  plea  stated  **thst  the  alleged  worikaad 
labour  was  done  as  and  in  eompoeitaon  and  prevwnk 
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hy  tbe  pit.  as  a  printer,  and  as  and  in  a  oortain 
printing  praas  of  tiia  plL,  and  by  and  with  certain 
tjfm  for  printing  of  the  pit,  and  not  otherwise,  to  wit, 
within  the  city  of  Westminster,  in  the  ooonty  of  Mid- 
dlasBK,  and  the  said  materials  alleged  to  be  prorided 
hy  the  pU.  conaisted  of  diren  quantities  of  paper 
printed  mpon  by  the  pit.  at  and  in  the  said  pnssi 
and  by    and  with  the   said   types   for  printing  of 
the    pit.,    and  not   otherwise,    to  wit,   within  the 
city  of  Westminster,    in  the  connty  c^  Middlesei, 
•ftireaaid ;  and  the  deft,  fiirther  says,  that  the  said 
wuk  and  laboor,  fo  consisting  of  composition  snd  press* 
work  as  aforasaid,  was  so  dooe^  and  the  said  materials, 
ao  <wwisisting  of  paper  printed  on  as  aforesaid,  ware  fo 
piOTided  after  the  expiration  of  forty  days  from  the 
day  of  the  passing  of  an  Act  of  Pariiament,  entitled 
**  An  Act  for  the  more  effiwtiial  suppression  of  sooSeties 
■BtaUliilMiil  for  aeditioiis  and  txeasenable  purposes,  snd 
for  better  pi«?entmg  tressonable  and  seditions  pra^ 
tioas,**  and  made  ai3  passed  in  the  89th  year  of  the 
xieign  cf  our  late  Soteveign  Lord  King  Qeorge  the 
Third ;  and  also  after  the  passing  of  a  certain  ether 
Act  of  Parliament  entitled  "  An  Act  to  amend  an  Act 
0i  the  89th  year  cf  King  George  the  Third,  for  the 
inore  elfoctnal  supprsssion  of  soo&eties  estabHshed  for 
eedhions  and  treasonable  purposes,  and  for  preventing 
trsasgnabls  and  seditious  practices,"  and  to  put  an  end 
to  Mftaan  proeeedingi  now  pending  under  the  said  Act, 
and  made  and  paseed  in  the  second  year  of  the  reign 
of  her  Mi^jeBty  Qnsen  Victoria ;  and  also  after  the 
passing  of  a  certain  other  Act  of  Pariiament  entitled 
**  An  Act  for  the  better  administration  of  criminal  Jus- 
tice in  Middleeez,"  and  made  and  pasMd  in  the  eighth 
year  of  the  reign  of   her  Majesty  Queen  Victoria; 
that  the  plaintiir,  having  the  sud  printing  press  and 
^rpes  ftr  printing,  did  not  at  any  time  after  the  ezpira- 
tnn  cf  fSofty  days  from  the  day  of  the  paasiug  of  the 
■aid  first-mentioned  Act,  up  to  the  day  of  commence- 
ment cf  this  soit,  cause  a  notice  thereof,  signed  in  the 
pnsence  of  and  attested  by  one  witness,  to  be  deli- 
vered  to   the   deik   of  the  poaco  acting  for   the 
Mvnty   of    Middlesex,  where    the    same  were  in- 
tended to  be  used,  or  his  dranty,  contrary  to  the 
icnn  of  the   statute  firstiy  ^ove   mentioned,  nor 
did  the  piL  at  any  time  after  the  expiration  of  the 
■aid  forty  days  as  aforesaid  obtain  from  the  sud  clerk 
of  the  peace  acting  for  the  said  county,  or  his  deputy, 
a  eertificate  in  the  form  deecribed  in  the  schedule  to 
the  first-mentioned  statute  annexed,  but  the  said  pit, 
without  having  delivered  such  notice  and  obtained  such 
certificate,  and  after  the  expiration  of  forty  days  next 
after  the  passuig  of  the  etatute  first  above  mentioned, 
kept  the  said  printing  press  and  types  for  printing,  and 
used  the  same,  to  wit^  in  the  said  eomporition  and 
prusswaik,    and  in  printing  the  divers  quantities  of 
paper   as  aforesaid,    contraiy   to  the  form  of  the 
statute   in   such   esse  made   and    provided.     The 
foorth  plea  stated  the  said  alleged  work  and  labour 
was  done  as  and   in    composition   and   pressworic 
by  the  pit  as  a  printer,    and  at  and  in  a  certain 
printing  press  of  the  pit,  snd  by  snd  with  certaio 
types  for  printing  of  the  pit,  and  not  otherwise,  to 
wit,  within  the  dty  of  Westminster;  and  the  said  ma- 
terials alleged  to  be  provided  by  the  pit  consisted  of 
divers  quantities  of  paper  printed  upon  by  the  pit  at 
and  in  the  ssid  press,  and  by  and  with  the  said  types 
for  printing  cf  the  pit,  and  not  otherwise,  to  wit, 
witUn  the  dty  of  Westminster  aforesaid  ;  that  the  said 
work  and  labour  so   oonsiating  of   oompoeition  and 
presBwork    as    sforesaid   was   so    done,    and    the 
said  materish,  consisting  of  diver  quantities  of  papers 
so  printed  upon  ss  aforesud,  were  so  provided  after  the 
aspiration  of  forty  days  from  the  day  of  the  passing  of 
an  Act  of  Parliament,  entitled  **  An  Act  for  the  more 
eiFectual  suppression  of  sodeties  established  for  seditions 
and  treasonable  purposes,  and  for  better  preventing 


treasonable  and  seditions  practices,'*  and  made  and 
passed  in  the  89th  year  of  the  reign  of  our  lata 
Sovereign  Lord  Kmg  George  the  Third;  and  also  after 
the  paaring  of  a  certain  other  Act  of  Parliament,  enti-^ 
tied  **  An  Act  to  amend  an  Act  of  the  d9th  year  of 
Kng  George  the  Third,  for  the  moro  efieotnal  suppres- 
sion cf  societies  establidied  for  seditious  and  treasona- 
ble purposes,  snd  for  preventing  treasonsble  and 
seditions  praotioes,  snd  to  put  an  end  to  certain  pro- 
ceedings now  pending  under  the  said  Act,**  and  made 
and  pMsed  in  the  Snd  year  of  the  reign  of  her  Mi^^^ 
Queen  Victoria;  that  tiie  pit.,  having  the  said  printing 
pnasand types  for  printing,  to  wit,  vrithin  the  said  dty 
of  Westmmster,  did  not  at  any  time  after  the  expiration 
of  forty  days  from  the  day  cf  the  passing  of  the  said 
fiiBt-mentioned  Act  of  Parliament  up  to  the  day  of  the 
commencement  of  this  suit,  cause  a  notice  thereof, 
signed  in  the  preeence  of  snd  attested  by  a  witness, 
to  be  delivered  to  the  derk  of  the  peace  acting  for  th^ 
said  dty  of  Westminster,  where  the  same  were  intended 
to  be  used,  or  his  deputy,  contrary  the  form  of 
the  statute  firstiy  in  this  plea  mentioned,  nor  did 
the  pit  at  any  time  after  the  expiration  of  forty  days 
ss  sfioresaid  chtain  from  ths  ssid  derk  of  the  peace 
acting  for  the  same  dty,  or  his  deputy,  a  certificate  in 
the  form  preeoribed  hi  the  sdiedule  to  the  ssid  first- 
mentioned  Act  annexed  ;  but  the  said  pit,  without 
having  delivered  such  notice  and  obtained  such  cer- 
tificate, and  after  the  expiration  of  the  said  fort^ 
days,  kept  the  said  printing  press  and  types  for  print- 
mg  of  the  pit,  snd  used  l£e  same,  to  wit,  in  the  sud 
compoution  and  presswoik,  snd  printing  the  said  divers 
quantities  of  paper  as  sforesaid,  cootraiy  to  the  form  of 
tile  statute  in  snch  case  made  and  provided. 

By  the  39  Geo.  3,  c  79  (An  Act  for  the  more 
eibctnal  suppression  of  sodeties  established  for  seditious 
and  treasonaUe  purposes,  and  for  the  better  preventing 
treaaonaUe  and  seditious  prsctices),  it  is  by  sect  23 
enacted,  ^That  finom  and  after  the  expiration  of 
fiNty  days  from  the  day  of  pasting  this  Act,  any 
person  baring  any  printing  press  or  types  for  printing 
shall  cause  a  n^ice  theieof,  dgned  in  the  presence  of 
and  attested  by  one  vritness,  to  be  delivered  to  the 
derk  of  the  peaoe  acting  for  the  county,  stewarty, 
riding,  divimm,  dty,  borough,  town,  or  place  where  the 
same  shall  be  intended  to  be  used  .  .  .  and  every 
person  who,  not  having  delivered  soch  notice,  and  ob- 
tained audi  certificate  as  iforeeaid,  diall  from  and  aftes 
the  expiration  of  forty  days  next  sfter  the  pssang  of  this 
Act,  keep  or  use  any  printing  press  or  types  for  print- 
hig    .    .    .    shallfbrfdtandlosethesumof  20/." 

By  the  7  &  8  Vict  c.  71,  s.  11,  thequarter  sessions 
for  the  dty  of  Westnnnster  are  abolished,  and  all 
powers  in  relation  to  them  are  transferred  to  the 
county  of  Middlesex. 

Sireeim  {Chance  with  hun)  now  appeared  in  sup- 
port of  the  demurrer,  snd  contended  that  the  third 
and  fourth  pleas  were  no  bar  to  the  action ;  for  that, 
althouj^  by  the  89  Geo.  8,  c  79,  s.  23,  a  penalty 
was  imposed  upon  the  owner  cf  a  printing  preiss  if  it 
is  not  registered,  that  fact  would  not  render  any  work 
done  hf  such  press  illegal :  (JSmiA  ▼.  Ifawhood,  14  M. 
&  W.  452 ;  WeOeraU  ▼.  Joaes,  3  B.  &  Ad.  221  ; 
JokmtmY.Emd§(mj  11  East,  IBO;  Bemle^  r.  BignokL, 
5  B.  &  Aid.  335;  T^hr  ▼.  TkcCrawkmd  Goi  Cota- 
pan^,  10  Ex.  293).  [CBOiOTOir,  J.— Here  you  did 
certain  work,  which  the  statute  says  you  shall  not  dO' 
unless  you  register.]  The  work  was  legal  m  itself,, 
tbouj^  it  may  have  been  done  by  an  illegal  instrument. 
There  is  another  objection.  The  third  plea  does  not  negi^ 
tiveregistering  in  Westminster  pursuant  tothe  89  Geo.  3,. 
0.  9,  by  the  clerk  of  the  peace  of  Westminster.  If  the 
pit  had  regbtered  his  press  with  the  derk  of  the 
peaoe  for  Westminster  before  the  7  &  8  Vict  c  71,  it 
would  have  been  suffident  It  is  tnie  that  the  fourth 
plea  negatives  registering  with  the  clerk  of  the  peacs 
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for  Westminster,  bat  it  does  not  negative  rsfpurtering 
with  the  derk  of  the  peace  for  Middlesex,  since  the 
passing  of  the  7  &  8  Vict  c  71 ;  so  that  each  plea 
taken  bj  itself  is  bad  npon  this  gronnd. 

GranU,  in  snpport  of  the  demurer,  was  called  npon 
to  answer  this  objectbu.  He  contended  that  the  pit. 
sihoald  have  re-iegistered  in  Middlesex,  and  that  the 

fleas  sofficiently  showed  that  there  was  no  registration. 
CocKBUBN,  C.J.— There  is  no  provision  that  the 
printer  shall  re-r^ter.  Cbomftoit,  J. — Having 
<moe  reipstered,  the  registration  remains.  Yon  should 
have  shown  that  he  had  not  registered  in  either  plaoe. 
One  jAea  will  not  help  the  o£er.  Yon  are  sqneesed 
between  the  two  pleas.]  Judgment  far  thA  piL 
Attomej  for  the  pit.,  F.  BolL 


COXJBT  OF  COUflCON  BENCH. 

Seported  by  Daxxsl  Thomas  Evaks  and  W.  Matd  Egqrk, 

Bazristen-at-Law. 


annnros  afier  bastsb  term. 

Sttturdtgff  Mojf  1 1. 

TowifSESD  (app.)  9.  Bbad  (resp.) 

JBi^AtM^— <SMrve^s  aeommU^b  #  6  WUL  4,  «.  SO, 
s.  44— ^|»pea//ro8i>f<»oes— ao  4  91  Vict,  c  43, 
s.  2 — Mitoonduct  tn  drcaomg  cue  for  c^rnkm  qjf 
eourL 
A  congMtU  wot  made  hrfere  jutticee  eiUing  m  ^peekU 
Meeeionsfor  hiffkwajft  bjf  o  pereon  d^arffeable  to  the 
Ughwaf-reUe,  objectmff  to  certain  iteme  in  theac- 
cowUe  of  the  eurvejfor  qf  highway  under  the  5  4"  ^ 
WUL  4,  c.  50,  s.  111.  The  jwtkee  estammed  the 
iurvejfor  upon  oath,  and  tdtunatelif  made  no  order 
retpedting  the  itenu  objected  to,  biU  signed  at  the 
foot  of  the  aocomUe  a  MrifCcaiioii,  ^  The  cost- 
pkdnant  appealed: 
Eeld^  that  the  case  woe  uiUhin  sect.  44  (iftheBighipage 
Act,  5^6  WiU.  4,  c  50,  empowermg  thejtutkee  to 
hear  the  compkdint  and  make  aueh  order  thereon  ae 
to  them  should  seem  meet;  and  ther^ore  an  appeal 
lag  to  this  court  under  20  4  SI  VicL  c.  43. 
The  court  toill  not,  on  a  mere  enggeetion  hg  the  app, 
at  the  argument  that  there  1ms  been  mtsoonduet 
or  negUgmee  in  drawing  a  case,  send  it  back  to  be 
re^statedor  amended. 

This  was  a  ease  stated  for  the  ojnnion  of  this  court 
under  20  &  21  Yict.  c.  43,  by  way  of  appeal  from  the 
decision  of  justices  for  the  county  of  WUts,  sitting  at 
special  sessions.  It  appeared  that  the  resp.  was  the 
salaried  surveyor  of  hij^ways  in  and  for  the  pariah 
of  Swindon  in  the  said  county.  On  the  29th  March 
I860  he  laid  his  accounts  before  the  vestry,  and  after- 
wards on  the  same  day  before  the  ma^strates  in  special 
sessions,  and  thereat,  at  the  time  of  the  verification  of 
such  accounts,  the  app.  being  a  person  chaigeable  to 
the  highway-rate  of  the  said  parish,  made  a  complaint 
against  the  reap,  objecting  to  certain  items  in  his  ac- 
counts, under  the  5  &  6  Will.  4,  c.  50,  s.  111.  The 
nstices  heard  such  plidnt  and  examined  the  resp.  upon 
oath,  and  after  atyouming  the  special  seenonsfrom 
time  to  time,  till  May  24,  ultimately  made  no  order 
respecting  the  items  in  qu^ion,  but  rigned  at  the  foot 
of  the  accounts  a  verification  ordering  that  a  sum  of 
15iL  (another  disputed  item)  ''be  strudc  out  of  such 
accounts,  leaving  a  balance  of  107iL  \Zs,  2d.  due  to 
such  surveyor,*'  which  balance  included  the  items  now 
in  dispute. 

Jfacnamara  for  the  app.  —  This  case  ought  to 
be  sent  back  to  be  re-stated  or  amended  under 
sect  7  of  20  &  21  Vict  c.  43.  The  case  was 
drawn  up  by  the  derk  to  the  justices,  who  is  the 
partner  of  the  resp.*s  solicitor.  Complaint  was  made 
at  the  time  of  the  manner  in  which  the  case  was  drawn. 
It  is  stated  that  these  costs  objected  to  were  incurred 
for  law  proceedings  without  showing  how.    That  is  not 


sufficient ;  it  ought  to  have  been  brought  wittiia 
111  of  the  Highway  Act^  5  &  6  WilL  4,  c  50. 

Williams,  J.---I  do  not  think  the  ooort  can 
into  the  quntion  you  have  suggested  as  to  whstbet 
there  has  been  miscondnct  or  negligenoe  in  drawuig  the 
case;  if  we  find  the  mateiials  insuffidiwit,  ws  can  send 
the  case  back  to  be  amended,  but  not  on  a  mere  sn^ 
gestion  that  it  is  improperly  drawn. 

Jfacnamara, — ^The  other  side  will  no  dooM  ooft- 
tsnd  that  this  is  a  case  which  o^ght  not  to  hava 
been  stated  at  all;  but  it  is  snbmittsd  that  the 
case  is,  first,  within  the  preamble  to  20  &  21  Vkt 
c.  43 ;  and,  secondly,  it  is  within  the  2iid  seetion  d 
that  Act:  (^Beg.  v.  The  Juetiees  iff  Oambridgeshsre, 
8Dowl.  89.)  It  will  be  seen  by  the  case  that  thoa|^ 
the  justices  in  reality  made  no  order,  thej  nltinaat^ 
verified  the  accounts,  adding  ''wa  do  order  that  a 
sum  cf  15^  be  struck  out.**  There  was  obvioBslya 
decision  by  the  justices  in  the  matter,  and  thiia  the 
case  is  within  the  statute  last  raferred  to.  Bat  wws 
this  not  so,  and  it  were  a  fact  that  the  jostioes  had 
refused  to  a^'ndicate,  that  alone  is  a  ground  for  appeal 
to  this  oonrL  The  point  it  is  desired  to  raises  but 
which  in  reality  the  case  does  not  raise,  is  that  the  casta 
have  not  been  allowed  by  two  justices  or  the  veetxy,  as 
they  ought  to  have  been.  (He  referred  to  aect  11  i  of 
the  Highway  Act,  5  &  6  Will.  4,  c.  50,  lequinngthat 
the  expeiises  incnired  by  the  surveyor  shoold  ba  agned 
to.) 

Ph^eon. — I  do  not  at  all  object  to  the  cape  geuig 
back  to  be  re-atated  on  the  merits. 

Kbahmg,  J. — ^We  have  no  materials  before  ua  for 
deciding  the  point. 

Williams,  J. — ^We  had  better  hear  yon  oa  the  pre- 
liminaxy  objection. 

Phytson  referred  to  the  preamble  and  aecL  2  of 
20  &  21  Vict  o»  43.  This  is  not  a  complaint  or  aa 
information  and  complaint  upon  which  joatices  have 
jurisdiction  to  act  in  a  summary  manner :  (5  &  & 
Will  4,  c.  50,  s.  44.)  It  appears  by  the  case  tbat  tiw 
resp.  waa  examined  upon  oath  before  the  jostioes, 
and  that  is  never  done  in  cases  where  they  have  power 
to  adjudicate  in  a  summary  way :  ^Beg,  v.  The 
Justices  qf  Leicestershire,  8  £.  &  B.  57  ;  Reg.  v.  The 
JuetieeeqfDerbgAire,  1  £.  B.  &  E.  73.)  This  waa 
a  discretionaxy  tribunal  to  deal  with  a  simple  matter 
of  account,  with  power  given  to  it  to  examine  the 
surveyor  upon  oath ;  it  wrald  have  been  an  ahsordity 
to  give  an  appeal  in  such  a  matter.  [Kbatdio,  J. — 
If  the  statute  20  &  21  Vict  c  43,  does  not  give  an 
appeal  to  the  court  in  this  case,  it  will  fall  abort  of 
the  puipose  for  which  the  I^egislature  intended  it.] 
The  app.  must  show  that  ^is  was  a  matter  in 
which  the  justices  had  power  to  act  summarily  befon 
he  can  bring  it  within  that  statute  so  as  to  have  aa 
appeal  here :  (  Wheeler  v.  The  Overseers  ofBirmmg- 
Aom,  30  L.  J.  179,  M.  C)  [KEAXiiro,  J.— The 
words  of  the  statute  are  laige;  they  are  "any  mat- 
ter,** &a]  That  means  any  matter  where  the  justices 
have  summary  jurisdiction. 

Maenamara  in  reply. — ^This  is  what  is  generdly 
understood  to  be  a  case  for  the  summary  jurisdiolioQ 
of  magistrates.  If  deprived  of  this,  the  appw  has 
no  other  remedy ;  he  can  only  oome  hare  with  a  case: 
(JUx  V.  The  Justices  qf  Smeredshire,  5  B.  &  C. 
816.) 

WuxiAMB,  J. — ^We  think  that  the  justices  had 
jurisdiction  to  hear  thia  case,  and  that  the  app.  had  a 
right  to  come  here  under  sect  2  of  20  &  21  Viot 
o.  43.  That  Act  is  general  in  its  language,  euablinj^ 
the  courts  at  Westminster  to  act  in  assistance  of  jus- 
tices of  the  peace  by  way  of  coixecting  any  error  they 
may  have  made,  or  by  giving  them  advice  as  to  what 
the  law  is  in  any  information  or  complaint  where  tiierc 
is  "  a  hearing  and  detennination  by  a  justice  or  jos- 
tioes of  the  peace  of  a^y  infennation  or  oompUiDt 
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which  he  or  they  may  have  power  to  determine  in  a 
anrnmaiT  waj."  Kow,  by  aecL  44  of  the  Highway 
Act,  5  &  6  WHL  4  c  50,  it  is  enacted  that  any  per- 
son chargeable  to  the  highway-rate  may  make  his  com- 
plaint before  justices  of  the  peace  sitting  in  special 
sessions,  "  and  the  said  justices  are  required  to  hear 
such  complaint,  &c.,  and  to  make  such  order  therein 
as  to  them  may  seem  meet**  So  this  case  seems  to 
fall  within  the  very  words  of  the  Act  of  Parliament, 
for  this  is  a  complaint  made  by  a  person  haring  a  right 
to  make  complaint  before  justices  sitting  in  special 
aesnons,  who  have  power  to  hear  such  complaint,  and 
make  such  order  therein  as  to  them  may  seem  advisable. 
As  to  the  objection  of  insufficiency  of  statement  of  the 
case,  let  it  be  referred  back  to  the  jusUces  for  amend- 
ment. 

WxLLES,  Btuss,  and  Keating,  JJ.  concnrred. 

Cate  reftrredback/or  amendment. 

Attorney  for  app.,  W,  Moon;  for  resp^  Clarke^ 
Gray  and  Co. 


OOU&T  OF  APPSAL  IN  CHAHOJSBY. 

Reported  by  0.  H.  Ksm  and  Tiioiias  Bbookbbamk, 
£fqn.,  Barritters-at-Law. 

Wedneedajf,  June  5. 

(Before  the  Lord  Chancellor  (Campbell). 

Me  Ward. 

Coroner — Miebehaviow — Practice  on  remctfol  o/*— 23 

f24VicLcAU. 
When  a  precept  is  ieeued  and  a  jury  i$  wummoned  to 

attend  the  inquett,  the  coroner  is  bound  to  proceed 

teith  the  inqmry^  and  cannoi  dismiss  the  jury  withaui 

doing  so. 
The  refitsal  to  proceed  vith  an  inmest  under  sw^ 

circumstances  is  a  misbehamour  unthm  the  meaning 

of  the  <to(.  S3  ^  24  Vict,  e.  116. 
On  an  order  for  the  removal  of  a  coroner  from  his 

office,  the  old  practice  stiU  prevails  of  issuing  the 

units  de  coronatore  exonaxmdo  and  de  ooronatore 

eligendo  at  the  same  time. 

This  was  a  petition  presented  under  the  Act  23  & 
24  Vict,  c  116,  by  certain  freeholders  and  justices  of 
the  peace  for  the  county  of  Stafford,  the  object  of 
which  was  to  obtain  an  order  for  the  removal  of 
Mr.  Ward  from  his  office  as  one  of  the  coroners  of 
tlie  same  county. 

l*he  petition  stated  that  on  the  4  th  Jan.  last  a 
jury  was  by  the  direction  of  Ward  summoned  to  hold 
an  inqaest,  at  three  o'clock  p.  m.,  at  the  Royal  Oak  Inn, 
at  the  town  of  Cannock,  m  Staffordshire,  upon  the 
body  of  a  person  of  the  name  of  Joseph  Brindley,  who 
had  been  found  dead  in  his  house  situate  in  that  town. 
That  the  jury  summoned  as  aforesaid  attended  at  the 
hour  appointed,  and  that  they  waited  until  past  five 
o'clock  before  Ward  arrived  at  tlie  inn.  That  he  was 
drunk  when  he  so  arrived  there,  and  refused  (without 
giving  a  sufficient  or  proper  reason  for  such  refusal) 
to  hold  the  inquest,  and  that  in  consequence  thereof  the 
said  inquest  which  ought  to  have  been  held  was  never 
held;  that  the  said  Ward  was  on  the  21st  Jan. 
1861  summoned  and  convicted  before  the  justices  of 
the  peace  for  having  been  drunk  at  the  time  and  place 
last  mentioned,  and  adjudged  to  pay  a  fine  of  5s, 
within  one  week,  whidi  fine  had  never  been  paid. 
That  at  the  general  quarter  sessions  holden  at  Stafford 
in  and  for  the  county  of  Stafford,  on  the 
9th  April  last,  an  order  was  made  by  the  justices 
of  the  peace  then  and  their  assembled  **  that  the 
clerk  of  the  peace  do  forthwith  take  the 
necessary  steps  to  present  a  petition  to  the 
lord  Chancellor  for  the  removal  of  Mr.  Ward 
from  his  office  of  a  coroner  for  the  county  of  Stafford, 
on  account  of  his  having  been  convicted  of  drunken- 
ness on  the  occasion  of  holding  an  inquest  at  Can- 
nock, in  the  said  county  of  Stafford."  That  by  the  Act 
[Mag.  Cas.] 


of  23  &  24  Vict.  c.  11 6, it  is  enacted  that  county 
coroners  sliould  be  paid  by  salary  instead  of  by  fees, 
mileage  and  allowances ;  and  by  the  6th  section  of  the 
same  Act,  it  is  enacted,  that  "it  shall  be  lawful  for  the 
Lord  Chancellor,  if  he  shall  think  fit,  to  remove  for 
inability  or  misbehaviour  in  his  office  any  such  coroner 
already  elected  or  appointed,  or  hereafter  to  be  elected 
or  appointed.**  The  petition  then  prayed  the  removal 
of  Ward  from  his  office  as  coroner,  and  for  directions  for 
the  appointment  of  a  new  coroner  in  his  place  and 
stead.  Affidavits  were  filed  in  support  of  the  petition, 
and  there  was  a  great  deal  of  conflicting  evidence  as  to 
the  sobriety  of  Mr.  Ward  at  the  time  in  question. 
It  was  suggested  by  Mr.  Ward  and  his  witnesses  that 
the  appearance  of  intoxication  might  have  been  pro- 
duced by  extreme  cold,  but  that  it  certainly  was  np^ 
caused  by  drink. 

An^ktt,  Q.C.  and  C.  M.  RotqteU  appeared  in  sup- 
port of  the  petition. 

Jkmielf  Q.C.  and  MoSiahon  contra. 

Authorities  cited :— 23  &  24  Vict.  c.  116 ;  Exparte 
Pamell,  1  J.  &  W.  451. 

The  Lord  Chanckllor  (without  callmgfor  n  nply). 
— ^This  is  a  most  serious  case,  and  a  very  painful  dn^ 
is  cast  on  me.  By  the  ancient  law  the  L.  C.  had  jnris- 
diction  over  coroners,  and  it  was  his  duty  to  listen  to 
any  complaint  that  might  be  made  against  them  in  the 
discharge  of  their  duty.      By  an  Act  passed  In  the 
twenty-third  and  twenty-fourth  years  of  her  Mijesty^s 
reign,  c  1 16,  s.  6,  there  is  a  statutabk  enactment  upon 
the  subject,  "*  It  shall  be  lawful  for  the  L.  C,  if  he  shall 
think  fit,  to  remove  for  inability  or  misbehaviour  in  his 
office  any  such  coroner  already  elected  or  app<Hnted,  or 
hereafter  to  be  elected  or  appointed.*'  I  do  not  thiok 
that  this  leaves  a  discretion  in  the  L.  C.   The  proceed- 
ing having  been  instituted,  he  is  bound  to  hear  all  t^e 
evidence  on  both  sides,  and  unless  it  is  clearly  and 
satisfactorily  proved  that  the  charge  has  been  sub- 
stHutiated,  and  that  the  coroner  has  been  guilty  of 
misbehaviour  in  his  office,  he  has  the  pleasure  of 
declaring  **  not  guilty ; "  but  if  he  is  convinced  judi- 
cially upon  the  evidence  that  there  has  been  a  charge 
which  is  made  and  is  substantiated  of  misbehaviour  of 
the  coroner  in  his  office,  he  is  bound,  according  to  the 
sacred  oath  he  has  taken,  to  find  the  charge  to  be  sub- 
stantiated and  to  remove  the  coroner  from  his  office. 
This  is  a  very  ancient  and  important  office  in  the  realm 
of  England.  The  coroner  next  to  the  sheriff  is  the  most 
important  civil  officer  in  the  county,  and  he  performs 
the  duties  of  the  sheriff,   when  the  sheriff  b  disabled 
from  doing  so,  and  there  are  peculiar  duties  ascribed  to 
him,  more  particularly  to  inquire  into  the  manner  in 
which  persons  have  come  to  their  deaths,  where  there 
is  any  reason  to  suppose  that  that  may  not  have  been 
by  natural  means ;    and  on  that  inquiry  a  jury  being 
sworn,  the  jury  have  all  the  rights  of  a  grand  jury  to 
find  a  verdict  of  murder,  and  on  that  finding  the  party 
accused  may  be  tried,  and  may  be  sentenced  to  death. 
A  charge  has  been  brought  against  Mr.  Ward,  one 
of  the  coroners  for  the  county  of  Stafford.   Some  com- 
plaint is  made,  which  rather  surprises  me,  of   tbo 
hardship  of   the  mode  of    dealing  with  this  accu- 
sation.    The  petitioners  have  done  as  the  Act  of 
Parliament  points  out.     They  have  made  their  com- 
plaint to  the  L.  C.     They,  iu  their  petition,  which 
has  been  served  on  Mr.  Wiird  in  the  dearest  and  most 
distinct  manner,  tell  him  what  the  charge  is  which  he 
has  to  answer.     He  has  had  ample  opportunity  of 
bringing  forward  all  the  evidence  that  could  be  ad- 
duced in  his  favour,  and  I  hope,  that  suffident  weight 
will  be  given  to  all  the  eridence  which  he  does  adduce. 
Kow  the  diarge  is,  that  one  Joseph  Brindley  having 
died  suddenly,  and  there  having  been  a  precept  for  an 
inquest,  which  was  promptly  and  properly  issued,  and 
a  jury  bdng  summoned  to  inquire  into  the  manner  in 
which  Joseph  Brindley  came  to  his  death,  that  Mr. 
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Ward  was  gailtj  of  misbebaTioiir  in  his  office  in  the 
manner  in  which  he  behaved  when  the  jnry  had  been 
I  assembled.    The  charge  is,  that  he  was  then  in  a  state 
of  intoxication,  and  that  then  he  refused  to  proceed  to 
complete  the  inquest  withont  any  reason  whatsoever, 
and  from  improper  motives.    Now,  with  regard  to  the 
intoxication,  I  most  say  that  the  weight  of  evidence 
seems  to  me  to  be  considerably  against  him.    There 
are  the  five  jurymen,  and  the  two  witnesses  who  were 
to  attend  as  witnesses  at  the  inquest,  who  speak  in  the 
most  decisive  manner  with  regard  to  his  being  in  a 
.state  of  intoxication;  and  I  most  say  that  the  oondnct 
of  Mr.  Ward  himself  seems  to  me  to  give  corroboration 
to  that  charge;  for  I  cannot  imagine  that  a  man  who 
.was  in  possession  of  his  intellectnal  faculties  could 
luve  behaved  so  improperly  as  Mr.  Ward  did  behave 
on  that  occasion.    Well,  then,  the  precept  having  been 
issued,  I  again  say  that,   according  to  the  law  of 
England,  the  jnry  being  assembled,  it  was  the  duty  of 
the  coroner  to  swear  the  jnir,  and  to  call  all  the  wit- 
nesses that  could  be  brought  forward,  and  to  inquire  into 
the  manner  in  which  the  deceased  had  come  to  his 
death.    What  is  the  I'eason  that  Mr.  Ward,  by  his 
counsel,  asagi^s  for  not  then  doing  his  duty?  Why,  that 
on.  his  way  from  Stafford  to  Cannock  he  met  some  per- 
son, whose  name  he  does  not  know,  who  told  him 
there  was  no  occasion  for  holding  the  inquest ;  and  it 
is  supposed,  for  that  reason,  he  can  honestly  change 
his  mind,  add  think  that  an  inquest  is  no  longer  neces- 
sary.    I  cannot  consider  tliat,  if  he  was  really  in  the 
possession  of  his  facultaes,  he  could  honestly  have  so 
conducted  himself.     But  you  have  from  the  evidence, 
which  I  think  is  not  contradicted,  and  which  seems  to 
me  to  be  conclusive,  that  he  gave  another  reason  for 
it ;  he  said,  "  I  am  now  upon  a  salary,  and  I  will  not 
carry  on  the  inquest  in  cases  of  this  sort,  in  which  the 
magistrates  would  have  disallowed  the  fees  f   rather 
intunatmg  that,    if  he  were  still  to  receive  fees,  he 
would  have  gone  on  with   the  inquiry,   but   as  he 
was    now     upon    a    salary    which    hurdly    enabled 
him   decently   to  perform   the   duties  of  his  office, 
that  that  inquiry  should  no  longer  proceed.     I  >vill 
say  thnt  a  man  who.  if  he  was  really  in  possession 
of  his  faculties,  and  thej  were  not  impaired  by  intoxi- 
cation,  could   so  put  an  end  to  an  inquiry  that  had 
really  been  commenced,  and  ought  to  hare  been  carried 
to  its  proper  conclusion,  has  been  guilty  of  misbe- 
haviour in   his  office,  and  ought  to  be  removed.     I 
therefore  am  of  ophiion,  and  I  give  my  judgment,  that 
he  has  been  guilty  of  misbehaviour  in  bis  office,  and 
that  he  be  removed  from  the  office  of  coroner  for  the 
county  of  Staiford.    There  is  not  the  slightest  founda- 
tion for  any  imputation  cast  upon  the  petitioners.  They 
are  gentlemen  of  all  parties  and  without  any  bias  on 
their  minds,  and  simply  wishing  to   discharge   their 
duty ;  and  I  must  say  that  I  am  not  in  the  slightest 
degree  influenced  by  the  conviction  before  the  magis- 
trates, but  that  I  look  at  the  evidence  before  me,  and 
I  do  not  look  at  any  imputation  that  has  at  any  period 
of  time  been  brought  against  Mr.  Ward. 

AmpItleU. — In  lie  Pamdl  there  was  a  writ  d«  coro- 
natore  exonerando^  and  a  writ  de  coronatore  tligendo^ 
issued  at  the  same  time. 

The  Lord  Cilvncellor. — If  that  was  the  old  form 
ihat  will  still  be  pursued. 

Solicitors,  White  and  Sons,  and  Chinery. 


V.    C.    STUABT'S   C0T7BT. 

Reported  by  James  B.  Davidsoit,  Esq.,  of  Lincoln's-lnn, 
BarrUter-at-Latr. 


Wedn/esday,  May  22. 
The  Attorney-General  v,  Pascall. 
Appropriation  qf/wids  subscribed  in  answer  to  general 

public  appeals — Information, 
Sums  of  money  were  i-aised  by  general  public  subscript 


tion,  in  answer  to  three  printed  circulars  or  **  e^ 
peals"  headed   *^ Deplorable  spiritual  destitution^^ 
in  the  parish  of  Clerkenwellf   and  the  first  A0O 
of  toltich  set  forth  Me  names  of  trustees,  of  a  o(m»- 
mittee,  treasurers,  secretaries  and  bankers.      The 
first  circular  stated  that  the  committee  desired  in  tho 
first  instance  to  seek  remedial  measures  for  one 
section^  viz,  that  of  the  north  or  Pentonville  end  of 
ths  parish ;  that  the  present  cgctpeal  was  for  the 
nortik,  and  that  the  elects  were,  among  iihers,  to- 
defray  the  expense  of  a  new  parochial  Act  of  Par- 
liament, to  compensate  the  incumbent  of  ClerhenweW 
for  any  loss  he  might  sustain  by  the  severance  of 
the  PentonviUe  chapel  of  ease  from  the  south  end, 
to  enlarge  the  chapel  so  as  to  supply,  if  possible,  1000 
free  sittings^  to  provide  an  endowment  fimd,  and 
to  erect  a  parsonage-house  and  sdiools.    The  second 
circular  stated  that  the  plans  of  the  committee  were 
so  far  altered  that  they  now  sought  fimdafar  at  least 
three  new  churches,  with  an  endowment  fund,  free 
sitiingst  schools,  and  parsonage-houses.     7%e  third 
circular  stated  the  first  obfect  of  the  committee  to  he, 
**  the  erection  of  three  new  churches,  the  first  to  be 
erected  in  PentonviUe,*' 
Of  the  funds  subscribed,  part  were  employed  m  buUd'^ 
ing  schools,  and  establishing  benefit  societies,  a$id  the 
remainder  was  invested,    A  new  cfturcA  was  in  the 
course  of  erection  in  the  Pentonville  district,  and  a 
second  was  proposed  to  be  buHt  in  the  southern 
district  of  Clerhenwett : 
Held,  on  the  construction  of  the  three  circulars,  that 
thefitnd  (which  was  insufficient  to  complete  the  erec^ 
tion  of  the  PeutonviHe   church   (Uone)    ought  to 
be  applied  towards  the  completion  of  the  ckirch  in 
course  of  erection,  and  that  no  part  of  it  ought  to  be 
devoted  to  the  building  of  the  proposed  wurcli  in 
the  southern  district  of  CUrhenweU, 
Thb  information  was  filed  by  the  Attorney-General 
at  the  relation  of  the  Bishop  of  Ripon,  the  Bishop  of 
Durham  and  the  Hon.  Arthur  Kinnaird,  against  James 
Pascal],  the  Rev.  Anthony  Lefroy  Courtenay,  and  the 
Rev.  Robert  Maguire. 

In  the  year  1853  a  printed  appeal  was  extensively 
circulated    in    London  and  in   the  country,   headed 
"  Deplorable  spiritual  destitution.     Clerkenwell  Church 
Extension  and  Spiritual  Relief  Committee."    It  set 
forth  tlie  names  of  the  Earl  of  Shaftesbury,  of  the 
relators,  and  of  tlie  Rev.  Daniel  Wilson  as  trustees,  of' 
certain  other  persons  as  a  committee,  and  of  the  defl. 
James  Pascall  as  treasurer ;  and  after  referring  to  the 
extent  of  the  population  of  the  parish  of  Clerkenwell^ 
and  stating  that  the  north   and  south  wings  of  the 
parish,  containing  a  population  of  25,000,   were  a& 
detached  from  each  other  as  any  two  distant  parishes 
in  London — that  at  the  noi-th  or  Pentonville  end  there 
were  12,000,  at  the  south  or  Uolborn  end  there  were- 
1 3,000 — and  referring  to  a  local  Act  of  Parliament  to- 
which  the  destitute  condition  of  the  parish  was  thereby 
attributed,  and  stating  that  the  committee  felt  their 
inability  to  cope  with  difficulties  so  gigantic  as  a  whole, 
and  they  therefore  desired,  in  the  first  instance,  to  seek 
remedial  measures  for  one  section,   viz.   that   of  the- 
north  ;  that  if  the  committee  should    thereafter  be 
called,  by  an  accession  of  personal  or  pecuniary  aid,  to* 
act  for  the  south  as  well  as  the  north  of  the  parish 
they  would  not  shrink  from   the   responsibility,  but 
that  the  then  present  appeal  was  for  the  north,  pro- 
ceeded as  follows :  "  The  objects  to  be  embraced  are 
the  following : — 1.  To  defray  the  expenses  of  obtaining 
an  Act  of  Parliament  to  supersede  the  existing  one, 
obsolete  and  opposed  to  the  requirements  of  the  neigh- 
bourhood as  it  is :  this  is  estimated  at  500/. ;.  2.  To 
compensate  the  incumbent  for  any  loss  he  may  sustain 
by  the  severance  of  the  chapel  of  ease  from  the  south 
end ;  3.  To  enlarge  the  chapel   so   as  to   supply,  it 
possible,  1000  free  sittings  for  the  poor ;  to  provide 
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4U1  endowmont  fond  for  ordinaiy  repairs;  and  to 
<«rect  a  parsonage-boose ;  4.  To  build  Sunday,  juve- 
aUe  and  infant  scbools,  so  much  wanted  bj  tUs  large 
^pnUtion.**  Subscriptions  and  donations  were  tben 
solicited  ;  and  it  was  stated  tbat  the  same  would  be 
received  bj  the  deft.,  the  Bev.  A.  L.  Courtenaj,  the 
o£Sdating  minister  of  the  chapel  of  ease  4  by  the  deft. 
■James  Pascall,  Esq.,  treasurer ;  by  G.  C.  Steet,  Esq., 
the  hon.  secretary,  or  by  either  of  the  bankers  in  the 
joint  names  of  tiie  trustees. 

By  an  Order  in  Council,  dated  in  April  1854,  Pen- 
tou'nlle  was  constituted  an  ecde&astScal  district. 

Pending  the  operations  of  the  Chsrch  Building  Com- 
szussioners  to  procure  the  severance  of  Pentonville  from 
the  rest  of  the  parish,  a  second  printed  appeal  was 
Issued,  headed  similarly  to  tiie  last,  and  setting  forth 
the  names  of  the  same  persons  as  trustees,  committee, 
treasurer,  secretaries  and  bankers  respectively.  It 
{>roceeded  as  follows : — "  The  committee  beg  to  add 
that,  their  first  appeal  having  fully  cKplained  why 
Glerkenwell  stood  stiU,  l^y  reason  of  the  local  Act, 
while  other  parishes  were  dividing  and  subdividing, 
deem  repetition  needless,  especially  as  their  concern  is 
with  the  future.  They  stand  pledged  first  to  promote 
the  severance  of  the  north  and  south  ends  of  the  parish, 
and  the  erection  of  a  church  in  Pentonville,  in  order  to 
■facilitate  the  assignment  of  districts  throughout  the 
jMurish.  These  plans  are  -so  far  altered  by  the  sugges- 
•tion  of  influential  friends,  that  they  now  seek  funds 
for — 1.  The  erection  of  at  least  three  new  churches; 
.2.  An  endowment  fund  for  the  same,  as  very  many 
iiree  sittings  will  be  required;  3.  SchocQs  propor- 
^ned  to  the  .population.;  4.  The  erection  of  par- 
sonage houses;"  and,  after  stating  that  all  sums  were 
lodg^in  the  names  of  the  trustees,  and  the  expendi- 
ture was  sulgeet  to  their  supevvision^"  stated  that  sub- 
scriptions and  donations  wouldbe  received  by  the  defts. 
the  Bev.  A  X.  Courtensy,  James  Pascall,  and  G.  C. 
Steet 

In  Ihe  month  of  Aug.  1854  a  third  printed  ap- 
peal was  circulated,  headed  "Deplorable  spiritual 
destitution  of  the  parish  of  Clerkenwell,**  which  stated 
that  .the  committee  now  eought  funds  for — 1.  The 
erection  of  three  new  churches,  the  first  to  be  erected 
in  Pentonville ;  2.  An  endowment  fund  for  the  same, 
as  very  many  new  sittings  will  be  required ;  3.  Schools 
proportioned  to  the  population;  4.  The  erection  of 
parsonage-houses.  It  further  set  forth  that  the  fol- 
lowmg  had  been  aooompUshed  during  the  preoedmg 
nine  months: — 1.  Pentonville  is  now  an  ecclesiastical 
^utrict  or  benefice,  by  the  Act  of  her  Majesty  in 
Councnl,  on  the  7th  April  last  It  now  has  its  own 
incumbent,  curate,  wardens  and  other  officers ;  and  it 
ia. gratifying  to  know  that  the  legal  expenses  at  first 
contemplated  have  not  been  required,  whereby  a  saving 
of  from  500^  to  1000^  has  been  effected.  2.  That 
noble  institution,  .the  Church  Pastoral  Aid  Sodety,  in 
confflderation  of  the  spiritual  destitution  and  poverty 
of  the  district,  has  granted  1002i  for  a  curate.  3,  There 
18  now  the  prospect  of  a  site  (at  a  cost  of  about  2000/L 
if  the  purchase  could  be  completed  shortly)  for  the 
church  to  be  erected  for  this  new  district ;  as  at  pre- 
sent there  is  only  a  small  diapel  with  600  sittings 
(for  a  district  of  12,000  sods),  with  no  accommoda- 
tion for  the  poor.  4.  The  subscription  list  already 
reaches  to  1000£.**  The  appeal  then  stated  that  all 
sams  received  were  vested  in  the  names  of  the  trustees 
therein  mentioned,  being  the  same  persons  as 
were  stated  to  be  the  tnistees  in  the  first  appeal, 
and  that  the  expenditure  was  subject  to  their  super- 
vision. 

The  Bev.  Daniel  Wilson  never  aecepted  the  trust ; 
and  the  Earl  of  Shaftesbury  retired. 

In  answer  to  the  three  appeals  immense  sums  were 
contributed,  and  with  the  aid  of  a  portion  of  the  fund 
thus  raised  five  new  schools  were  established,   addi- 


tional services,  scripture  readers,  bible  and  prayer- 
book  depositories,  a  provident  fund,  a  clothing  dub,  a 
maternity  sodety  and  other  benefits ;  and  in  the  year 
1855  the  residue  of  the  funds  was  invested  in  the 
purchase  of  stock  in  the  names  of  the  relators  and  the 
deft  James  Pascall,  and  such  sum  with  accumula- 
tions amounted  in  June  1860  to  91ZL  14f.  lOd.  Three 
per  Cent  Annuities. 

In  the  year  1854  the  committee  authorised  their 
solicitors  to  treat  with  the  Bev.  Mr.  Faulkner  (since 
deceased),  who  was  then  the  incumbent  of  the  parish, 
as  to  the  compensation  which  should  be  paid  to  him 
out  of  the  fund  for  the  loss  sustained  by  him  as  in- 
cumbent from  the  severance  of  Pentonville  from  the 
parish  of  Clerkenwell.  Upon  the  severance,  the  Bev. 
A.  L.  Courteuay  was  appointed  the  incumbent 
of  Pentonville.  He  had  paid  130^  out  of  his 
own  resources  to  Mr.  ITauUmer  as  such  compensa- 
tion as  aforesaid,  and  this  sum  he  claimed  to  be 
rdmbursed. 

A  new  church  was  in  the  course  of  erection  in  the 
Pentonville  district,  the  site  of  which  had  been  con- 
veyed to  the  Ecdesiastical  Commissioners.  Another 
new  church  was  proposed  to  be  built  in  Allen-street,  in 
the  southern  part  of  the  parish  of  Clerkenwell.  The 
Bev.  Mr.  Courteuay  claimed  that  the  residue  of  the 
fund  should  (after  repayment  of  the  1302.  and  interest 
to  himself)  be  applied  to  the  completion  of  the 
Pentonville  church,  as  being  the  primary  object  for 
which  the  oonmiittee  was  formed  and  the  appeals  were 
circulated. 

The  deft  the  Bev.  Mr.  Maguire  claimed  that  one 
moiety  of  the  fund  should  be  applied  towards  the 
erection  of  the  proposed  new  church  in  the  southern 
district  of  Clerkenwell. 

The  money  had  been  paid  into  court  under  an  order 
of  his  Honour,  and  the  information  now  prayed  that  a 
proper  scheme  might  be  settied  for  the  application  of 
the  moneys.  They  were  admitted  to  be  wholly  insuf- 
fident,  after  rdmbursing  Mr.  Courteuay,  to  complete  the 
building  of  the  Pentonville  new  churdi. 

Mr.  Pascall,  by  his  answer,  said,  he  believed  that 
there  was  really  no  necessity  for  a  new  church  in  the 
Pentonville  district,  the  fact  bemg  that  Pentonville 
chapel,  of  which  Mr.  Courteuay  was  incumbent,  was 
but  a  very  short  distance  from,  and  in  the  same 
district  as,  the  said  proposed  new  church.  He  ah» 
insisted  that  Mr.  Courteuay  had  no  right  to  be 
reimbursed  the  som  so  paid  by  him  out  of  the  trust- 
fund;  for  Pentonville  chapel  was  formerly  a  chapel 
of  ease  to  the  pariah  chunsh;  the  incumbent  of 
the  parish  did  duty  there,  partly  by  himself  and 
partly  by  deputy ;  and,  on  the  arrangement  for  a 
severance  of  Pentonville  chapel  from  the  parish  of  St 
James,  Clerkenwell,  it  was  arranged  that  Mr.  Courte- 
uay, who  was  the  then  deputy  and  afterwards  the 
mcumbent  appointed  on  the  severance,  should  take  the 
whole  of  the  pew  rents  of  the  chapd,  and  pay 
Mr.  Faidkner  65/.  per  annum  by  way  of  com- 
pensation. He  also  submitted  that  a  portbn  of 
the  trust-fund  ought  to  be  applied  for  the  benefit  of 
the  sdiools. 

The  Bev.  B.  Maguire,  by  his  answer,  said  ha 
bdieved  that  the  statements  in  the  first  appeal,  made 
with  reference  to  the  deplorable  state  of  the  parish  of 
Clerkenwell,  related  exdusively  to  the  southern  part  of 
the  parish,  and  did  not  apply  to  tiie  northern.  He 
believed  there  was  in  fact  really  no  necesutj 
for  the  new  church  in  the  Pentoni^e  district,  as 
Pentonville  chapel,  where  Mr.  Courtenay  officiated,  was 
but  a  very  short  distance  from  and  in  the  same  dis- 
trict as  the  proposed  new  church.  He  believed  that 
the  dte  of  this  proposed  new  church  in  the  southern 
district  of  Clerkenwell  parish  had  been  already  por- 
chaited,  and  that  the  building  would  soon  be  com- 
menced.    He  submitted  that  )Ir.  Courtenay  was  not 
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entitled  to  bave  the  fond  applied  to  the  pnrpoees  for 
which  he  daimed  the  same. 

JfaUm,  Q.C.  and  Fry  appeared  for  the  Ber.  Mr. 
Comtenaj; 

Bardy  for  the  deft.  Paecall ; 

Baconf  Q.C.  and  Drake  for  the  Rev.  Mr.  Magnire ; 

Woodroffe  for  the  relators ;  and 

Wldkeng  for  the  Attorney-General. 

The  Vice-Chancellob. — The  true  construction  of 
these  Tcry  loosely-framed  docnments,  which  are  called 
appeals,  seems  to  show,  I  think,  that  the  primary  pur- 
pose— that  is  to  say,  the  thing  first  contemplated  as 
most  urgently  required,  and  to  effect  which  the  money 
was  asked  for — was  the  building  of  a  church  at  Penton- 
ville.     The  expressions  are  very  loose,  and  the  docu- 
ments are  oddly  framed,  but  it  is  impossible  not  to  see 
that  the  first  thing  for  which  the  money  was  wanted 
was  the  benefit  of  Pentonville  church.    At  any  rate  it 
seems  to  me  impossible,  upon  the  whole  case,  to  say 
that — when  the  money  was  paid  by  the  persons  who 
were  encouraged  to  subscribe  it  by  these  appeals — if  the 
trustees,  or  those  having  the  custody  of  it,  seeking  to 
apply  it  for  the  purposes  for  which  it  was  subscribed, 
had  given  all  that  has  now  been  collected  for  the 
building  of  the  church  now  in  the  course  of  erection, 
that  would  have  been  a  misapplication  of  the  fnnds. 
The  question  now  is,  whether,  when  the  matter  comes 
before  the  court,  with  purposes  so  defined  as  they  are 
by  these  appeals,  this  court,  assisted  by  the  opinion  of  a 
certain   portion  of   the  body  who  had  a  discretion, 
should  say  that  the  whole  fund  may  or  ought  not  pro- 
perly to  be  applied  to  finish  the  church  now  in  the 
course  of  erection,  or  that  any  part  of    it    should 
not  be  reserved  for  building  the  church  contemplated  in 
another  district  of  the  same  parish,  for  which  it  is  said  a 
8ite  has  been  obtained.   Upon  the  whole  case  it  seems  to 
me,  there  being  a  discretion  in  the  court,  that  that 
which  was  wished  by  these  trustees  who  are  relators 
18  the  better  mode  of  applying  the  fund,  and  is  that 
which  will  be  the  most    certain  way  to  secure  its 
application    towards  the  primary  object    for    which 
it  was  contributed,  whilst  it  is  clearly  within  the 
purposes  for  which  the  money  was  subscribed.     There- 
fore, iniftead  of  dividing  the  ftmd  for  an  object  which 
after  all  was  poasibly,  perhaps  probably,  not  contem- 
plated, and  looking  to  the  amount  of  the  fund,  I  think 
tlie  better  course  will  be  to  do  i#hat  the  relators  sug- 
gest vix.,  to  direct  that  the  whole  fund  (subject  to  the 
deduction  which  I  am  about  to  mention)  be  applied 
towards  the  erection  of  the  church  which  is  now  beinjr 
built.    The  deft.  Mr.  Courtenay  damns   the  sum  of 
130/.  as  due  to  him  out  of  the  fnnd,  in  order  to  r^m- 
burse  him  for  a  sum  equivalent  to  that  amount  which 
he  has  paid  to  Mr.  Faulkner,  who  was  the  inoiihbeut 
of  the  whole  parish  before  it  was  divided  into  districts ; 
and  I  think,  in  spite  of  all  that  has  been  urged  by  Mr. 
Bacon,  it  is  very  plain  that  Mr.  Courtenay  #as  dealing 
with  this  committee  in  such  a   way  that  when  he  paid 
this  money  be  paid  it  on  the  faith  andexpectAtion  that 
he  should  be  reinbuiaed.     I  certainly  think,  although 
Mr.  Courtenay  derived  a  benefit  fhrni  the  application 
of  the  money,  that  he  is  entitled  to  have  it  repaid  to 
him.    The  costs  of  all  parties  must  be  taxed  and  paid 
out  of  the  fVmd. 

Woodroffe  asked  for  the  costs  of  the  relators  as 
between  solictor  and  dient,  on  the  ground  of  their 
being  trustees,  but 

The  Vick-Chaxcellor  refused. 
The  costs  of  the  Attorney-General  were  provided  for 
separately. 

Solidtors:  for  the  relators  and  for  the  Bev.A.L 
Courtenay,  BWiard^  Dale  and  SirtUoni  for  the  deft. 
Pascall  and  the  Rev.  R.  Magnire,  BcuUanund  SiMU. 


COXntT  OF  aXTSElTS  BBNCH. 

Reported  bj  Jonv  Tromfsov,  T.  W.  SAVtwua,  and  C.  J.  B. 
HasTSLn,  Esqrs.,  Barrlsters-at-Law. 


Wednetdc^,  AprU  24. 

BttG.  9.    PlCKF>0B9D. 

Order  of  aJ^^HaiUm-^  Application  for  a 
Death  ofjnttiee  granting  it — SvbeequeiU  appSeatum 
for  aiu^ker  tumtnoHS  after  the  year—  Order. 
When  an  appUoaiion  it  made  to  a  justioe  to  iitue  a 
tummons  in  batUtrdy  under  the  7  f  8  VicL  c  101, 
c.  2,  thai  Justice  only  ha$  authorUy  to  ietue  euck 
summons. 
An  application  to  a  Justice  for  a  summons  witkm  a 
year  after  the  birth  of  a  bastard  chUd  will  noi  au- 
thorise another  Justiee  in  issmng  a  summons  upon 
such  application. 
Where,  therefore,   a  u>oman  made  appUoaiion  to  a 
justice  wUhinayear  after  the  birth  of  a  bastardckUd, 
and  a  summons  was  accordingly  issued  by  htm,  but 
tooK  not  served  in  consequence  of  the  putatioe  father 
having  absconded,  and  nothing  was  therefore  done 
tipon  it,  and  the  stud  Justiee  died,  and  sul^equentfy, 
but  after  the  expiration  of  a  twelvemonth  from  the 
birth  of  the  child,  the  putative  father  returned,  and 
an  application  was  then  made  to  another  ^utice  of 
the  same  division  for  a  summons,  v^ich  was  gnmted, 
and  an  order  of  t^fiKation  thereupon  made  whidk 
recited   the  first  appUeation,   the  issuing  qf  the 
summons,  its  not  having  been  served  on  aecotuU  of 
Hie  absconding  qf  the  man,  and  the  death  ^  the 
Justice : 
Held,  that  the  order  was  bad,  as  it  was  notfbvnded 
upon  a  summons  issued  upon  a  complaint  made 
within  a  twdvemonth  of  the  birth  of  the  child,  cmd 
as  the  original  amplication  to  the  Justice  who  eubsc' 
quenily  died  ootdd  not  be  connected  with  the  eubee- 
guent  summons. 

This  was  a  rule  to  quash  an  order  of  affiliatioa  re- 
turned into  this  cotut  upon  certiorari.  The  order  wis 
in  the  following  form  : — 

"Cheshire  to  wit. — At  a  petty  session  of  her 
Majesty's  justices  of  the  peace  of  the  county  of  Chester, 
acUng  in  and  for  the  petty  sessional  division  of  Prest- 
bory,  in  the  hundred  of  Macdesfield,  ib  the  same 
county  of  Chester,  holden  at  the  County  Police  Office 
in  Macclesfield,  in  the  said  county,  in  and  for  the  add 
division,  on  Tuesday,  the  2l8t  day  of  August  1860, 
before  us,  Cliarles  Richard  Banashe  Legh,  John  Dixon 
and  John  Upton  Gaskell,  Esquires,  three  of  her 
&fajesty*s  justices  of  the  pence  in  and  fof  the  same 
county. 

**  Whereas,  Jane  Mason,  of  the  tbwnshrp  of  Bol- 
lington,  in  tlie  said  county,  single  woman,  dSd,  on  the 
1 5th  day  of  June  1858,  at  Macdesfidd,  in  the  said 
county,  make  information  and  complaint  to  Hiomas 
Swanwick,  Esquire,  one  of  her  Migesty's  justibes  of 
the  peace  in  and  for  the  said  county,  and  aeting 
in  and  for  the  said  division,  that  Ae  #as  a  single 
woman,  and  then  resided  within  the  township  of 
Bollington,  in  the  division  and  coimty  aforesaid, 
and  that  on  the  25th  day  of  March  1858,  she  was 
delivered  of  a  male  bastard  child.  Which  was  then 
living;  and  she  chargeth  William  Pickford,  of  the 
township  of  Bollington,  in  the  said  coimty,  la- 
bourer, with  being  the  father  of  soch  child, 
and  she  then  and  there  made  application  to  the  said 
justice  for  a  summons  to  the  said  William  Pickford,  to 
appear  at  a  petty  session  of  the  peace  in  and  for  the 
said  division,  to  answer  her  complaint  in  the  premises^ 
and  thereupon  the  said  justice  issued  his  somrooos  ac- 
cordingly to  the  said  William  Pickford  to  appear  and 
answer  the  said  complaint  at  the  said  petty  session,  to 
be  holden  on  a  day  therein  mentioned,  to  wit,  oo  the 
29th  day  of  June  1858.  And  whereas  the  said 
M^lliam  Pickford,  at  the  time  of  such  application  being 
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mAde,  had  absconded  from  Bollington  aforesaid,  and  his 
abode  was  thea  and  has  ever  since  until  tlie  m^nth  of 
Jtilv  last  con^ued  unknown  to  the  sud  Jane  Mason, 
and  the  said  summons  could  not  be  served  on  the  said 
"William  Pickford.      And  whereas  the  sud  'I'lmmiu 
Swanwlck  died  on  the  3rd  daj  of  Aug.  1859,  and  after- 
"wards,  to  wit,  on  the  14th  day  of  July  last,  the  said 
^ane    Bfason  made    application    to  Thomas  Wordle, 
Esq.,  one  of  her  Majesty's  justices  of  the  peace  in  and 
for    the    said  county,    and  ac6ng  in    and   for  the 
said  division,  for  a  summons  to    the  said   William 
I^ckfoid    to    appear    at    a    petty    session     of    the 
peace  in  and  for  the  said    division,  to  answer  her 
complaint  in  the  prenuses,    and  thereupon  the  said 
lavt-mentioned  justice  issued  his  summons  accordingly 
to  the  said  William  Pickford  to  appear  and  answer  ike 
8idd  complaint  at  the  said  petty  sesaon  holden  this 
day.    And  whereas  the  said  "^niliam  Pickford  hath 
been  duly  served  with  the  said  last-mentioned  sum- 
mons, six  days  at  least  before  this  day,  but  he  doth  not 
appear  thereto,  and  Jane  Mason  is  now  present  for  the 
purpose  of  obtaining  from  us  the  said  justices  in  petty 
session  assembled  an  order  upon   the  said  William 
Pickford  in  the  premises.     Kow,  therefore,  it  being 
proved  to  us,  upon  oath,  that  the  sud  Jane  Mason  is 
a  single  woman,  and  was  at  the  time  of  application  for 
the  said  first  and  last-mentioned  summons  as  aforesaid, 
and  still   is,  rending   within    the  sud  township  of 
Bollington,   in    the    division   and   county    aforesaid, 
and  that  on    the  said  25th  day  of    March   1858 
she  was  delivered  of  the  said  male  chUd,  and  that  such 
child  was  bom  a  bastard,  and  is  still  living.    And  we 
iiaving  also  heard  the  evidence  upon  oath  of  the  said 
^ane  Mason  the  mother,  and  other  evidence  upon  oath 
as  produced  by  her,  and  the  evidence  of  the  said  Jane 
Jff  ason,  the  mother,  being  corroborated  in  some  material 
particulars  by  other  testimony  to  our  satisfaction,  and 
^e  also  having  had  the  other  facts  and  circumstances 
ihetein  contained  proved  upon  oath  to  us,  do  hereby 
adjudge  the  said  William  Pickford  to  be  the  putative 
father  of  the  said  bastard  child.    And  having  regard 
to  an  the  circumstances  of  the  case,  we  do  hereby 
•order  that  the  said  MTilliam  Pickford  shall  pay  unto  the 
-said  Jane  Mason,  so  long  as  she  shall  live  and  be  of 
sound  mind,  and  shall  not  be  in  any  gaol  or  prison,  or 
•under  sentence  of  transportation,  and  after  her  death, 
or  unless  she  shall  be  of  unsound  mind,  or  confined 
in  any  gaol  or  piison,  or  under  sentence  of  transporta- 
tion, then  unto  such  person  as  two  justices  may  ap- 
point, to  have  the  custody  of  the  said  child,  pursuant 
to  the  statute  in  such  case  made  and  provided,  the 
sum  of  two  shillings  weekly  and  every  week  from  the 
4ime  of  making  the  application  first  aforesaid  until 
the  said  child  shall  attain  the  a;i:e  of  thirteen  years,  or 
shall  die,  or  the  said  mother  shall  marry;  and  do  hereby 
further  order  the  said  William  Pickford  to  pay  to 
the  said  Jane  Mason  the  sum  of  nine  shillings  and 
aixpenoe,*  being  the  coeta  incurred  in  obtaining  this 
order,  and  the  sum  of  ten  shillings  for  the  mid- 
wife. 

**  Given  under  our  hands  and  seals  at  the  Petty 
Sessions  aforesaid. 

"  Charles  B.  B.  Lboh.     (IoS. 

"  John  Dixov.  (l.8. 

"  John  Uftox  Gaskbll.  (us.)** 
7*.  W.  Sdmitri  showed  cause. — ^This  order  is  good. 
The  first  application  was  made  within  the  twelve 
months  after  torth  to  a  justice,  and  was  in  time.  It 
is  true  the  summons  was  not  served,  but  the  reason 
was  that  the  deft,  absoonded,  which  was  no  fault  of 
the  prosecutrix.  It  may  be  said  that  tlie  summons 
might  have  been  nevertheless  served  at  the  last  place 
of  abode,  but  the  deft,  had  no  such  place  of  abode ;  at 
all  events  it  lies  on  him  to  show  that  he  had,  and  his 
affidavit  does  not  stato  one.  The  first  summons  thus 
proved  abortive  from  no  fault  of  the  prosecutrix,  and 


the  justice  who  issued  it  died  before  the  second  applica- 
tion was  made.  It  was  competont  to  make  the  second 
application  after  the  twelve  months,  when  it  was  found 
that  the  deft  was  again  within  the  jurisdiction,  for  the 
statute  had  been  fully  satisfied  by  the  first  application 
being  made  within  the  twelve  months.  [Cromftok, 
J. — The  only  question  will  be,  if  the  second  summons 
can  be  considered  a  oontinuation  of  the  first  Must 
tbe  judgment  not  be  on  the  first  application  and 
summons?]  If  tbe  application  is  in  time  it  is 
immatorial  that  the  summons  issues  after  the 
twelve  mouths:  (Pottf  y.  Cfttmbridffey  27  L.  J. 
63,  M.  C. ;  Ex  parte  HarrUoHy  19  L.  T.  Bep.  114.) 
[Grompton,  J. — The  difficulty  is  to  see  how  the 
second  summons  could  be  issued  by  a  different  justice 
from  the  one  who  entertained  the  first  application. 
Blackburn,  J. — ^The  statute  seems  to  contemplate 
that  the  same  justice  should  issue  the  summons.]  The 
mere  issuing  of  the  summons  must  bo  a  mere  matter 
of  form,  and  as  the  application  was  made  to  the  justice 
of  the  same  division  it  cannot  be  material  who  issued 
it  [BLACKBxmiv,  J. — But  does  the  statute  say  that? 
It  is  not  a  common  law  jurisdiction  this,  but  the  crea- 
ture  of  statute.  The  statute  does  not  seem  to  give 
jurisdiction  to  any  justice  but  the  one  who  entertained 
the  first  application.]  The  words  of  the  statute  on 
that  point  may  be  treated  as  directory.  [Hill,  J.— 
The  statute  llmite  the  power,  and  no  other  justice  can 
issue  the  summons.]  At  idl  events,  the  order  made 
which  recites  all  the  drcumstances  of  the  first  appli- 
cation may  be  taken  to  cure  any  informality  caused  by 
the  death  of  the  justice.  The  second  application  was 
a  continuation  of  the  first  If  the  justices  could  enter 
continuances  on  a  roll,  there  could  have  been  little 
doubt  of  that,  and  it  would  defeat  the  object  of  the 
statute  to  hold  this  order  bad. 

Kmeaiy^  contra,  was  not  called  on. 

By  the  Court. — Looking  at  the  terms  of  the  statute, 
and  considering  that  we  cannot  look  upon  the  second 
as  any  oontinuation  of  the  first  application,  this  order 
must  be  quashed,  but  without  costs. 

Ordor  qmuhed  voUhovi  ootU, 

Wednesday  y  Ifajf  1. 
Reo.  v.  Tub  Inhabitants  of  Auohton. 
Poor-law — Order  of  removal — Children  of  a  formd 
who  it  irremovable— Fraud  iqfon   the  parent'— 
Children  vithin  the  a^  of  nurture— 9  ^  10  Viet. 
c.  66,  $.  3. 
A  widow  whose  parith  of  tettlemeni  was  Aughton,  hui 
who  weu  irremovable  from  Leeds  by  ajwe  years^ 
rendence^  had  three  children^  and  being  unable  to 
maintain  them,  the  Leeds  board  of  guardians  made 
an  order  for  the  admission  of  such  three  children 
into  the  workhouse,    A  Jew  weeks  afterwards  the 
overseers  qf  Leeds  obtauied  an  order  for  the  re- 
moval of  these  children  to  Aughion.     The  otffectqf 
the  board  qf  guardians  in  sending  them  to  the  wori- 
kouse  was  their  removal  to  their  place  of  settlement. 
They  were  sent  there  wiih   the  consent  of  their 
mo^eTy  but  she  was  not  informed  that  the  result  of 
separoiing  her  children  from  her  would  be  their 
removal  to  AughUm.    Each  of  the  children  at  the 
time  of  the  order  of  removal  was  under  seven  years 
qf  age: 
ffeldy  Uud  under  the  dreumstanees  the  sqtaraiion  qf 
the  children  from  the  mother  was  ajraud  tigson  Aer, 
and  thai  the  order  of  removal  was  bad: 
Held,  also,  that  as  the  children  were  within  the  age  of 
nurture,  the  mother  could  not  consent  to  their  sqpo- 
rationjrom  her. 

This  was  a  case  stated  hj  the  reoorder  of  Leeds, 
upon  an  appeal  against  an  order  of  removal  of  Sarah 
Lambert,  ai^ed  six  years,  and  of  Ann  l^mbert  and 
Emily  Lambert  (twins),  aged  four  years,  from  tha 
township  of  Leeds  to  the  township  of  Aughton.    Ths 
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Q.  B.] 


Beo.  v.  The  Inhabitamts  of  Auohton. 


[Q.  B. 


>order  was  confirmed  with  ooste,  subject  to  a  case  which 
was  stated  as  follows  : — 

The  paupers  are  the  legitimate  children  of  Mary 
Lambert,  the  widow  of  Edward  Lambert,  by  the  sud 
Edward  Lambert,  who  died  in  June  1855,  at  Leeds, 
being  then  settled  in  the  township  of  Anghton,  in  which 
township  the  said  Maiy  Lambert,  the  mower  of  the  three 
paupers  and  the  said  pauper  children  were  also  all  set- 
tled derivatively  from  tiie  said  Edward  Lambert  Mary 
Lambert,  the  mother  of  the  paupers,  went  to  reside  at 
the  township  of  Leeds  with  her  said  husband  about 
seventeen  years  ago ;  and  at  the  time  of  his  death,  in 
June  1855,  she  was  irremovable  from  the  said  town- 
ship under  the  provisions  of  the  9  &  10  Vict,  c  66, 
by  reason  of  having  resided  with  her  said  husband 
more  than*  five  years  in  the  said  township.  Imme- 
diately after  the  death  of  her  said  husband,  the  said 
Mary  Lambert  applied  to  the  overseers  of  the  said 
township  of  Leeds  for  relief,  and  from  that  time,  for 
nearly  four  years,  orders  were  given  by  the  board  of 
guardians  for  out-of-door  relief,  such  orders  being  for 
limited  times  respectively,  and  renewed  from  time  to 
time  until  April  1859,  and  such  relief  was  received  by 
Mary  Lambert  for  her  children  under  the  said  orders. 
Hie  children  all  resided  with  their  mother  the  said 
Mary  Lambert,  in  the  said  township  of  Leeds, 
who,  with  the  out-door  relief  given  to  her,  sup- 
ported herself  and  her  sud  children  by  her 
labour,  and  who  attended  properly  as  a  mother  to 
her  said  children,  sending  the  eldest  to  the  national 
school  at  Leeds  when  she  could.  In  April  1859  the 
last  order  for  out-door  relief  to  the  said  Mary  Lambert 
and  her  children  expired.  Being  unable  to  maintain 
her  said  children  the  mother  of  the  pauper  again  ap- 
plied for  relief  to  the  board  of  guardians  a  few  days 
after,  and  received  an  order  for  the  admission  of  her 
childiren  into  the  workhouse.  Her  three  chQdren  were 
admitted  into  the  workhouse  of  the  said  township  of 
Leeds  with  the  consent  of  their  mother,  but  she  was 
not  informed  that  the  result  of  separating  her 
children  ftom  her  would  be  their  removal  to 
Aughton,  the  township  of  their  settiement,  nor  was 
her  consent  to  such  removal  asked.  The  ulti- 
mate object  on  the  part  of  the  board  of  guardians  of 
their  bong  taken  into  the  workhouse,  was  their  re- 
moval to  tiieir  place  of  settiement  The  paupers  were 
in  the  workhouse  six  or  seven  wedcs  before  the  order 
ibr  their  removal  to  Aughton,  the  township  of  thdr 
settlement  was  made  by  two  magistrates  for  tiie  borough 
•of  Leeds,  on  the  14th  May  1859,  which  is  the  order 
now  in  question,  and  the  recorder  found  that  the  order 
>of  removal  was  taken  out  by  the  overseers  of  Leeds, 
without  fraud,  unless  the  above  facts  necessarily  of 
themselves  constitute  fraud.  The  mother  of  the 
paupers,  being  irremovable,  still  resides  in  the  township 
of  Leeds,  and  supports  herself  by  her  industry.  The 
three  children  ordered  to  be  removed  to  Aughton,  the 
place  of  their  settlement,  are  all  under  the  age 
of  seven  years.  It  was  contended,  on  the  part  of 
the  said  apps.,  first,  that  as  the  mother  of  the  paupers 
might  not  lawfully  be  removed  from  the  reaps.*  town- 
ship by  reason  of  her  staUu  of  inemovabillty,  the  war- 
rant for  the  removal  of  her  said  three  children  could 
not  lawfully  be  granted,  and  was  contrary  to  the  3rd 
section  of  the  9  &  10  Vict  c  66,  and  that  the  order 
was  therefore  bad ;  secondly,  it  was  contended  that 
under  the  11  &  12  Vict  c  til,  reciting  and  amend- 
ing tiie  9  &  10  Vict  c  66,  s.  I,  tiie  mother  of  the  said 
paupers  being  irremovable  by  reason  of  the  provisions 
of  the  said  last-mentioned  statute,  the  said  paupers 
oonld  not  lawfully  be  removed  from  the  said  town- 
ship of  Leeds,  from  which  their  mother  was 
iiremovable,  and  that  the  order  was  therefore  bad; 
and  thirdly,  it  was  contended  that  the  siud  paupers 
being  all  three  within  the  age  of  nurture,  were  irre- 
movable without  the  mother  at  common  law,  and  that 


as  the  mother  could  not  by  law  be  removed,  the  order 
for  the  removal  of  her  infant  children  without  her  waa 
therefore  bad.  If  the  court  should  be  of  opinion  that, 
under  these  drcumstanoe,  the  three  pauper  children 
were  removable  to  the  township  of  iheir  settlement 
without  their  mother,  then  the  order  aforesaid  shall 
stand  confirmed.  If  the  court  should  be  of  opinion 
that,  under  these  circumstances,  the  three  pauper  diil- 
dren  were  irremovable  to  the  township  of  their  settle- 
ment  without  their  mother,  then  the  order  of  removal, 
and  the  order  of  seasons  confirming  the  same  to  be 
quashed." 

By  sect  3  of  the  9  &  10  Vict,  c  66,  it  is  enacted, 
that  "  no  child  under  the  age  of  sixteen  years,  whether 
legitimate  or  illegitimate,  residing  in  any  parish  with 
his  or  her  father  or  mother,  stepfather  or  stepmother, 
or  reputed  father,  shall  be  removed,  nor  shall  any  war- 
rant be  granted  for  the  removal  of  such  child  from  such 
parish,  in  any  case  where  such  father,  mother,  step- 
father, stepmother,  or  reputed  father,  may  not  lawfully 
be  removed  from  such  parish ;  **  and  by  sect  1  of  the 
11  &  12  Vict  c  111,  it  is  enacted,  *'that  whenever 
any  perron  should  have  a  wife  or  children  having  no 
other  settiement  than  his  or  her  own,  such  wife  and 
children  should  be  removable  from  any  pariah 
or  place  from  which  he  or  she  would  be  removable 
notwithstanding  any  providons  of  the  said  recited 
Act,  and  should  not  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  not  be  re- 
movable by  reason  of  any  provision  in  the  said  re- 
cited Act." 

Maule  appeared  in  support  of  the  order  of  sessions, 
and  argued  that,  as  the  children  were  not,  at  the  time 
of  the  order  of  removal,  residing  with  their  mother,  but 
were  actually  in  the  workhouse,  the  3rd  section  of  the 
9  &  10  Vict  does  not  apply,  and  that  they  were 
rightly  removed  to  their  place  of  settiement :  (Aesr.  v. 
Comht,  25  L.  J.  59,  M.C. ;  5  Ell.  &  Bl.  892.  [BuiCK- 
BVRM,  J. — ^The  judges  in  that  case  put  it  upon  the 
footing  that  the  child  had  been  abandoned.  Cbomt- 
TON,  J. — ^What  is  the  use  of  the  3rd  section  of  the  9 
&  10  Vict  c  66,  if  this  course  is  correct  ?  It  would, 
in  fact,  be  to  repeal  that  section.]  They  cannot  effect 
a  separation  if  the  mother  and  cnildren  are  together. 
Here  the  removal  to  the  workhouse  was  with  the 
consent  of  the  mother.  [Gockburm,  G.J.—  It  was 
a  fraud  upon  her,  and,  I  thhik  a  very  scandalous  one. 
She  was  not  aware  of  the  object  of  removing  her  chil- 
dren to  the  workhouse.  The  overseers  took  them  there 
not  to  relieve  them,  but  to  send  them  away.  She  was 
kept  in  ignorance  of  their  intention.]  But  there  was 
a  separation  in  fact  [Cockburn,  CJ.^But  is  this 
such  a  separation  as  we  ought  to  countenance  ?  The 
mother  finds  she  cannot  maintain  her  children,  and  the 
overseers  say  they  will  take  them  into  the  workhouse. 
She  thinks  that  there  she  will  be  enabled  to  see  them, 
and  consents,  and  they  take  them  away  aooord- 
mgly.  If  they  had  said  to  her,  '*We  wUl  take 
them  in  order  to  send  them  to  thdr  place  of 
settlement,  **  and  she  had  then  assented,  that  may  ' 
have  been  within  the  case  of  Eeg,  v.  Combi,'}  Neither 
assent  or  dissent  is  found  in  the  case.  [Cockbcrit, 
C.  J. — But  she  does  not  assent  If  they  took  away 
the  children  without  telling  her  they  intended  to  send 
them  away,  it  was  a  fraud  upon  her.]  They  were 
bound  to  take  them  to  the  workhouse.  [Blackbubv, 
J.^But  as  these  children  were  within  the  age  of  nur- 
ture, Reg,  ▼.  Birmingham,  5  Q.B.  210,  shows  that  she 
could  not  consent  to  their  separation.  It  is  the  right 
of  the  children.] 

Overend,  Q.C.  and  7*.  C.  FaUer  were  not  called 
upon. 

By  the  Court. — ^The  orders  must  be  quashed. 

Orders  qva^eiL 
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£x  parte  Massergh — Req.  v.  John  Pabkeb  a:(d  Geoboe  Parker.      [C.  Cas.  R. 


Tuesday y  June  11. 
Ex  parte  Masseroh. 
Cowirmarikd — Removal  ofproceedinffe  By  certiorari. 
A  certiorari  to  remove  Ae  prooeedingt  of  a  court- 
marOaliqHm  a  person  m  the  mUUory  service  of  (he 
Crown,  sentencing  kUn  to  be  dismissed  Jrom  her 
Majesty" s  service,  toiU  not  be  granted  even  on  (he 
grcmnd  of  want  of  jurisdiction,  as  it  concerns  his 
mSKiary  stains  only^  which  eniir^  depends  tgton 
the  wHl  of  her  Majesty. 

Lash  (with  whom  was  MundeU)  moved  for  a  rale 
to  show  cause  why  a  certiorari  shonld  not  issue  to  the 
Judge  Advocate-General  to  hring  np  into  this  ooort  the 
pro^edings  on  the  trial  of  Major  Manseigh,  hj  oonrt- 
martlal,  at  Calcutta,  on  the  2nd   Aug.   1858.      It 
appeared  that  Major  Maiisergh  had  been  tonvicted 
upon  a  charge  of  writing  a  letter  to  his  commanding 
officer  in  India,  in  offensive  and  insulting  language, 
and  had  been  sentenced  by  the  conrt--marti{d  to  &  So- 
missed  from  her  Majesty's  service  for  that  offence. 
The  object  of  the  present  application  was  to  bring  up 
the  proceedings,  with  a  view  to  their  being  quashed^ 
upon  the  ground  that  the  court-martial  had  no  jurisdic- 
tion to  try  him,  or  to  pass  such  a  sentence.    In  1858, 
Migor  Mansergh  was  a  captain  in  the  6th  Foot  regi- 
ment of  the  line,  serving  in  India,  and  on  the  25th 
April  1858  an  order  came  for  his  regiment  to  go  into 
the  interior  of  India  to  aid  in  crushing  the  rebellion. 
Major  Mansergh  went  to  Calcutta  to  make  arrange- 
ments to  go  with  hb  regiment,  and  on  the  86th  April 
reported  himself  to  his  commanding  officer,  Colonel 
Barnes,  who  was  not  with  the  regiment,  but  at  Fort 
WiUiam,  as  being  ready  to  proceed.    Several  messages 
passed,    and    Miyor    Mansergh     expressed    himself 
amdous  to  go,  but  at  length  Colonel  Barnes  notified 
to  him  that    he   had    been   promoted  to  be  major 
of  the  15th  Regiment  of  Foot,  and   that  he   must 
hand  over  his  company  to  another  officer.      Major 
Mansergh  had,  in  fact,  been  promoted  on  the  19th 
Feb.  1858,  but  no  orders  had  been  given  to  Colonel 
Barnes  to  notify  the  fact  to  him,  and  the  effect  of  the 
notification  was  that  his  services  in  India  were  dis- 
pensed with,  and  he  was  under  the  necessity  of  coming 
home  to  England,  where  the  1 5th  Foot  regiment  then 
was.     Irriti^ed   by  the  conduct  of  his  commanding 
officer  Colonel  Barnes,  Major  Mansergh  wrote  s  letter 
to  him  on  the  27th  April,  in  which  ho  used  the  offensive 
and  insulting  language  complained  of.    On  the  28th 
April  he  was  arrested  upon  the  chaxge,  and  in  the 
month  of  August  he  was  tried  and  convicted,  and  sen- 
tenced  to  be  dismissed  from  the  Queen  s  service.    The 
learned  counsel  contended  that  the  court-martial  in  India 
had  no  jurisdiction  to  try  Major  Mansergh,  inasmuch  as 
upon  the  25th  April  he  had  ceased  to  be  a  captain  of 
the  6th  Regiment  of  Foot,  and  was  no  longer  under 
the  jurisdiction  of  the  Commander-in-Chief  in  India, 
who  had  therefore  no  authority  to  direct  his  trial  by  a 
court-martial.    The  War-office  admitted  that  on  the 
26th  April  his  connection  with  the  Indian  army  ceased, 
for,  on  his  arrival  in  England  last  year,  he  wrote  to 
have  his  expenses  home  allowed,    and    received    an 
answer  to  the  effect  that,  on  the  26th  April  1858,  he 
had  ceased  to  belong  to  the  Indian  establishment.  The 
learned  counsel  then  referred  to  the  Mutiny  Act  and 
Articles  of  War,  and  contended  that  the  Commander- 
in-Cliief  had  no  power  to  order  a  court-martial,  except 
in  the  case  of  soldiers  actually  under  his  command  at 
the  time,  and  that  the  court-martial  must  consist  of 
the  superior  officers  of  the  accused.    In  the  present 
case    Major    Mansergh    was    not    under    the    com- 
mand   of    Lord    Clyde    at     the    time,     nor    were 
the    officers    who    formed     the     court-martial     his 
superior    officers.      The     warrant    issued     by     her 
Majesty,  under  which  Lord  Clyde  acted,  and  which 
gave  him  power  to  direct  court-martials  for  the  trial  of 
officers  and  soldiers  pnder  his  command,  was  also  re- 


ferred to.  [Blackburit,  J. — While  he  remainecE 
in  India,  Mi^or  Mansergh  must  be  still  considered 
as  under  the  command  of  the  commanding  officer.] 
It  is  competent  to  the  applicant  to  show  by  affidavits 
the  defect  of  jurisdiction,  as  had  been  done  in  the  case 
of  Seg.  V.  Bolton,  1  Q.  B.  66,  and  many  other  cases* 
The  proceedings  are  now  returned  to  En^and,  and  are- 
in  the  possession  of  the  Judge  Advocate-General,  and 
the  applicant  has  a  right  to  have  the  proceedings* 

2uashed,  if  they  have  been  taken  without  jurisdiction*. 
CocKBURN,  C.J.— The  court  has  no  power  to  do- 
away  with  tiie  sentence ;  they  cannot  command  her 
Majesty  to  restore  him  to  her  service.]  The  court  has 
power  to  quash  these  proceedings,  and,  when  that  is* 
done,  it  must  be  presumed  that  her  Majesty  will  do- 
what  b  right.  It  b  the  function  of  this  court  to  con- 
strue all  Acts  of  Parliament  which  limit  the  jurisdic- 
tion of  inferior  tribunals,  and  it  ought  not  to  allow  » 
judgment  to  stand  which  was  pronounced  without) 
jurisdiction.  In  Groat  v.  Gouid,  2  H.  Bl.  69,  the* 
court  granted  a  prohibition  to  proMbit  a  court-martial 
from  being  held  on  a  parson  who  was  not  a  soldier ; 
so  also  m  it  V.  Morle^,  2  Burr.  1040.  [Cockbubn, 
C.  J. — In  this  case  Mi^or  Mansergh  was  still  a  soldier,, 
and  subject  to  military  law.  In  the  case  of  Joh» 
Anderson,  30  L.  J.  129,  Q  B.,  this  court,  in  favour  of 
liberty,  had  granted  a  writ  of  habeas  corpus  to  Canada 
to  bring  up  the  body  of  a  negro  upon  the  authority 
cited,  "that  by  the  common  law  it  lies  to  any  part  of  the 
King's  dominions  ;  for  the  King  ought  to  have  an  ac- 
count why  any  of  bis  subjects  are  imprisoned  :*'  (Bac. 
Abr.  *\Habeas  Corpus "  (B.)  2.)  [Blackburn,  J. 
said  the  applicant  might  have  applied  to  tiie  court  at« 
Calcutta  for  a  prohibition.]  The  17th  section  of  the 
Mutiny  Act  directs  the  proceedings  to  be  sent  over  to> 
the  Judge  Advocate-General  in  London,  and  the  court 
ought  to  durect  a  certiorari  to  issue  to  bring  them  up 
in  order  to  their  being  quashed.  [Cockburm,  C.J. — 
There  is  no  precedent  for  the  application,  and  a  further 
difficulty  arises  from  the  fact  tiiat  the  applicant's  civil 
sta^tM  IS  not  affected.]  Re  Poe,  5  B.  &  Ad.  681  was 
referred  to. 

Cockbubn,  C.J. — During  the  discussion  the  coutt 
stated  their  objections  to  the  application,  in  order  to 
elicit  all  which  could  be  said  in  its  favour,  or  which 
could  throw  any  light  upon  a  matter  of  very  consider- 
able importance.  The  result  is,  that  the  court  enter- 
tains  no  doubt  that  they  ought  not  to  interfere  in  favour 
of  a  person  who  is  in  the  military  service  of  the  Crown. 
If  the  civil  rights  of  a  person  were  affected  by  the 
judgment  of  a  military  tribunal  which  had  exceeded  its 
jurisdiction,  this  court  ought  to  protect  those  civil 
rights  in  a  case  where  life,  or  liberty,  or  property  might 
be  concerned.  But  in  the  present  case  the  military 
status  of  the  applicant  only  was  concerned,  and  that 
depended  entirely  upon  the  will  and  pleasure  of  the 
Crown.  It  is  open  to  him  to  apply  to  her  Majesty, 
who,  with  the  advice  of  the  Judge  Advocate-General, 
might  do  him  justice.  His  Lordship  also  thought  that 
as  this  was  a  discretionary  writ,  the  court  ought  not  to 
gnmt  it  in  this  case.  The  application  Is,  therefore,  not 
well  founded,  and  must  be  refused. 

WioHTMAN,    Cbomptox   and    Blackburn,    JJ. 
severally  gave  judgment  to  the  same  effect. 


CBOWN  CASES  BESEBVED. 

Reported  by  Jomr  Tuoxpson,  Esq.,  Barrlster-at-Lavr. 


Saturday,  June  1. 
(Before  Cockbubn,  C.J.,  Pollock,  C.B.,  Martin,  B., 

WiLLES,   J.   AND   WiLDK,   B.) 

Req.  9.  John  Parker  and  George  Parker. 
Confession — Inducement  by  accomplice — Presence  of 

prosecutor  and  poKce. 
A  policeman  and  the  prosecutor  went  into  a  room 
where  the  prisoners  were,  and  the  policeman  diarrjed 
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Reg.  V,  William  Slesp. 


[G.  Gas.  B. 


one  wUh  Healing  the  proBecutor't  hops,  and  the 
other  toUh  receiving  them,  knounng  them  to  he  etolen, 
A  third  pereon  in  company  toUh  the  prisoners,  who 
had  also  been  JoirUlg  charged  with  the  stealing,  said 
to  one  of  the  prisoners,  "  Well,  John,  gou  had  better 
tell  Mr,  W,  (the  prosecutor)  the  truth,"*  Neither  the 
prosecutor  nor  the  policeman  dissented  or  remarked 
tqton  this  advice,tBhere^Mm  the  prisoner  John  made  m 
statement  m  the  nature  of  a  confession : 
Held,  thai  this  statement  wtu  admissible  in  evidence,  the 
circumstanoes  not  being  such  as  to  exclude  it  or  pro* 
ted  as  a  privileged  communication* 
John  Parker  and  Georgd  Parker  vere  tried  before 
me  at  the  last  general  quarter  aeaiioDS  for  the  coonty 
of  Denbigh,  on  an  indictment  charging,  in  the  first 
count,  the  prisoner  John  Parker  with  stealing  a  quan- 
tity of  hops,  the  property  of  Peter  Walker,  his  master, 
and  in  the  second    count,  George  Parker  with  re- 
ceiTing  the  same  hops,  knowing  them  to  have  been 
stolen. 

It  was  proved  at  the  trial  that  the  prisoner  John  and 
a  brother  named  William  Parker  were  in  the  service  of 
the  prosecutor,  who  was  a  brewer  in  Wrexham,  and 
the  prisoner  George  kept  a  public-house  in  Wrexham. 
On  the  6th  March  a  policeman  named  Lamb  went  to 
George  Parker's  house,  where  John  and  William  then 
were,  and  by  permission  of  George  seurched  the  house. 
Lamb  found  some  hops  in  two  bags  in  a  room  up  stairs. 
He  came  down  stairs,  and  sent  for  Mr.  Walker,  the 
prosecutor,  who  went  with  Lamb  into  a  parlour  in 
George^s  house,  in  which  were  assembled  John,  William 
and  George  Parker.  Lamb  there  charged  William  and 
John  with  stealing  the  hops,  and  George  with  reo^ving 
them,  knowing  them  to  be  stolen.  Upon  hearing  this 
William  said,  *'WelI,  John,  you  had  better  tell  Mr. 
Walker  the  truth."  Neither  the  prosecutor  nor  the 
policeman  dissented  from  or  remarked  upon  William's 
advice,  whereupon  John  said,  "  I  will  tell  the  truth ;  I 
did  take  some  hops  and  I  must  risk  it."  Lamb  then 
took  the  three  brothers  to  the  Bridewell,  and  on  their 
way  there  John  of  his  own  accord  said  :  *'  111  tell  you 
how  I  got  them  hops  in  the  small  bag.  I  was 
putting  some  in  the  cask,  and  there  was  more  than  I 
wanted,  and  I  took  them.  I  did  not  think  it  was  any 
harm.*' 

The  three  brothers  were  shortly  afterwards  taken 
before  the  magistrates,  when  William  was  discharged, 
but  John  and  George  were  committed  for  trial. 

At  the  trial  it  was  objected  by  the  counsel  for  the 
prisoners,  upon  the  authority  of  Jieg,  v.  Sarah  Taylor, 
8  Car.  &  P.  733  (a) ;  Hex  v.  Spencer,  7  Car.  &  P. 
776  (by,  and  Bex  v.  Pountneg,  7  Car.  &  P.  302  (c), 


(a)  In  Reg.  v.  Sarah  Tajfler'*  case  the  facts  were  these  :— 
Upon  an  indictment  for  setting  lire  to  the  house  of  K. 
Lyford,  it  appeared  that  on  the  morning  of  the  Are  the 
prijioner,  who  was  the  servant  of  the  prosecutor,  was  sent 
for  into  the  parlour,  in  which  Mrs.  Lyford  and  Mr.  Winders 
were,  and  that  Mr.  Winders,  who  vas  not  a  constable,  or  in 
any  offlce  or  authority,  said  to  the  prisoner,  "Tou  bad 
better  tell  how  you  did  It,"  and  that  thereupon  she  made  an 
answer.  Pattcson,  J.  aaid,  "  It  was  the  opinion  of  tbe  judges 
that  evidence  of  any  confession  is  receivable  unless  there 
has  been  some  inducement  held  out  by  some  person  in  au- 
thority, and  in  this  case  I  should  have  received  the  evidence 
of  the  statement  made  to  Mr.  Winders  if  the  inducement 
had  been  held  out  by  him  alone.  But  here  the  inducement 
does  not  rest  with  him  alone,  because  Mrs.  Lyford,  who  was 
the  wife  of  the  prosecutor,  and  also  the  mlBtreas  of  the  pri- 
soner,  was  present  with  Mr.  Winders,  and  must,  at  she  ex- 
pressed  no  dissent,  be  taken  to  have  sanctioned  the  inducemtnL 
I  thinlE,  therefore,  that  the  inducement  must  be  tiiken  a«  if 
it  had  been  held  out  by  Mrs.  Lyford,  who  was  a  person  in 
authority  over  the  prisoner,  and  that  therefore  the  evidence 
Is  inadmissible." 

(6)  In  Rex  v.  Spencer,  7  C  &  P.  776.  it  was  proved  that 
after  the  prisoner  David  Spencer  was  in  custody  he  was  told 
by  a  person  who  was  neither  prosecutor  nor  constable,  nor 
had  any  authority  of  any  kind,  that  it  would  bo  better  tor  him 
to  confess,  and  that  upon  that  he  made  a  statement. 
Parke,  B. — **  Mr.  Carrington,  if  yon  wlsli  me  to  receive  evi- 
dence of  thl^  confession  I  will  do  so ;  but  I  ought  to  tell 


and  other  cases  which  he  then  cited,  that  the  ooofies- 
dons  of  John,  being  one  continuing  confesaioii,  ought 
not  to  be  received  in  evidence,  as  being  made  after  an 
inducement  to  confess.  That,  although  the  induce- 
ment was  not  made  by  a  person  in  authority,  yet  betng 
made  in  the  presence  and  hearing  of  two  penoas  in 
authority,  namely  the  prosecutor  (prisoner's  master) 
and  the  policeman  who  had  juAt  charged  the  prisoner, 
they  had  by  their  silence  acquiesced  in  and  adopted 
the  inducement,  and,  that  as  there  was  no  other  evidence 
of  the  stealing,  John  could  not  be  convicted  of  atesl- 
ing,  and  (xeorge  must  consequently  be  acquitted  of  re- 
ceiving. 

I  directed  the  jury  that  the  inducement  w  advios 
being  that  of  a  person  made  at  the  time  when  he  him- 
self was  chaiged  with  a  similar  offieaoe  as  the  penon 
induced  to  confess,  must  be  looked  upon  merely  as  the 
indncement  of  an  acoomplioe ;  and  that  there  having 
been  no  threat  or  promise  of  favour  with  respect  to  the 
offence  charged  against  the  prisoner  held  out  by  any 
person  concerned  in  apprehending,  examining,  or  pro- 
secuting him,  or  by  the  person  to  whom  the  subsequent 
confession  was  made,  there  was  nothing  to  ezdude  or 
invalidate  it. 

The  jury  found  John  guilty  of  stealing  and  Geoige 
of  receiving,  but  I  deferred  sentencing  them  until  tbe 
opinion  of  the  Court  of  Criminal  Appeal  should  have 
been  taken  upon  the  point  raised  by  the  piiaoner's 
ooonsel. 

If  the  confesmon  was  imder  the  drcnmstances  re- 
ceivable the  conviction  to  stand,  otherwise  the  pri- 
soners to  be  acquitted. 

The  prisoners  are  out  on  bul. 

Thomas  Huohks,  Chairmao. 

No  coimsel  appeared  to  argue  on  either  side. 

By  the  Court,  Conviction  affirmed. 

Saturdag,  June  1. 

(Before  Cockddbn,  CJ.,  Poujock,  C.B.,  Martix 
B.  and  Croiiftok  and  Wiu.B8,  JJ.) 

Baa.  V,  WiLUAM  Slkbp. 

(rovemment  etoru — Mark  of  broad  arrow — Poims- 

sum  without  knowledge  of  the  mark^9  ^  10  WULZ^ 

c,  41,  s.  ii. 

On  an  indictment  charging  the  deft,  fwubr  lAe  9  ^  10 

WHL  3,  c.  41,  s.  2,  wiih  being  in  possession  of  naval 

stores  marked  with  the  broad  arrow,  it  is  necessary 

for  the  prosecution  to  show  affirmativelg  apossession 

bg  the  d^,  with  knowledge  that  they  were  marked 

with  the  brocui  arrow. 

Case  reserved  for  the  opinion  of  this  court : — 
At  the  general  quarter  sessions  of  the  peace  for  the 
borough  of  Plymouth,  holden  on  the  4th  April  1861, 
bdbre  Charles  Saunders,  Esq.,  the  Recorder,  Willism 
Sleep  was  tried  and  convicted  on  an  indictment 
charing  him  upon  the  2nd  section  of  the  statute 

you  that  there  is  a  difference  of  opinion  among  the  jndset 
whether  a  confeMion  made  to  a  person  who  has  no  snthority 
after  an  indncement  held  out  by  that  person  is  receiv4ble. 
Some  of  the  Judges  think  it  is  receivable,  and  others  think 
that  it  is  not  so.  If  I  receive  it  I  shall  reserve  tlie  point  for 
the  considrration  of  the  Judge*,  and  if  they  should  thiuk 
that  I  should  not  have  received  it  the  prisoner  will  be  par- 
doned. If  you  have  no  other  evidence  I  certainly  will  re- 
ceive It,  but  if  you  have  yon  will  consider  wliether  yon  hsA 
better  press  it. 

(c)  In  Rex  v.  Potmtneif  the  constable  who  took  the  prisoner 
Pountney  into  custody  was  culled  to  prove  a  conferfsloa 
made  by  the  prisoner  to  tbe  landlord  of  the  inn  to  whicli  he 
was  taken  immediately  after  his  apprehension.  It  appeared 
that  the  constable  was  present,  and  had  the  prisoner  in  hi* 
custody  when  the  confession  was  procured  by  indncementi 
held  out  by  the  innkeeper,  and  that  the  constable  who  uu 
present  did  not  caution  tiie  prisoner  in  any  way.  Aldenoo, 
IL—"  This  is  a  point  wtll  worthy  of  consideration.  I  biive 
a  very  strong  opinion  against  its  admissibiiity,  but  as  tb«re 
are  opinionM  which  I  am  bound  to  respect  opposed  to  my 
own,  I  think  I  had  better  receive  the  evidence,  and  it  ic 
alionld  become  necessary  I  will  reserve  the  point  for  tlio 
consideration  of  the  Judges." 
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C.  Gas.  B.] 


Hrg.  v.  AVilliam  Slekp. 


[C.  Cas.  R. 


9  &  10  Will.  3,  c  41,  with  h&ving  been  found  in 
posseision  of  naval  stores  marked  with  the  broad  arrow. 
The  indictment  was  in  the  nsoal  form. 
Mr.  Holdsworth  and  Mr.  Coz  were  oomisel  for  the 
Crown.  Mr.  Carter  and  Mr.  Lopes  were  for  the  prisoner. 
The  prisoner  was  an  ironmonger  and  brazier  i^  Ply- 
mouth. On  the  9th  March  he  delivered  upon  the  quay  to 
Um  captain  of  aooasting  veaael,  the  Active,  acask  to  be 
carried  from  Plymouth  to  Helston,  in  Cornwall.  The  cask 
wasmarked  *^  U.  P."  in  chalk ;  buton  bdng  asked  forbet- 
ter  directions,  the  prisoner  gave  to  the  captain  a  piece  of 
paper  on  which  was  written  "  Richard  Pascoe,  Helston, 
ComwaU.*'  Befole  the  vessel  sailed,  two  of  the  metro- 
politan police  employed  at  the  dockyard,  Devonport, 
seized  the  cask,  which,  on  being  opened,  was  found  to 
contain  324 lbs.  weight  of  copper  bolts  in  150  pieces. 

The  cask  was  packed  with  straw  and  shavings,  and 
each  piece  or  bolt  was  packed  with  straw  and  shavings 
separately,  so  that  the  pieces  could  not  rub  together  or 
naake  any  noise.  l*he  whole  of  the  metal  had  the 
appearance  of  Government  stores,  and  of  such  stores  as 
are  not  allowed  to  be  sold  in  the  dockyard.  The 
greatest  portion  of  it  had  been  passed  through  the  fire, 
and  roQud  bolts  had  been  very  nearly  beaten  square. 
On  some  of  tlie  pieces  the  mark  of  the  broad  arrow 
was  visible  in  the  state  in  which  they  were  found; 
from  others  it  was  necessary  to  clear  off  the  rust  before 
it  could  be  seen.  A  litiio  over  &Olbs.  weight  of  the 
copper  was  mm-ked  with  the  broad  arrow. 

After  the  seizure  the  prisoner  was  charged  by  the 
police  with  delivering  a  cask  containing  Government 
stores  to  the  captain  of  the  Active.  The  prisoner  said : 
"  Well,  I  did  deliver  a  cask  of  metal,  but  I  do  not  thmk 
it  was  marked."  The  prisoner  was  also  told  that  the 
cask  of  metal  was  wrapped  in  shavings  and  straw,  and 
lie  said,  **  Yes  it  is.  I  packed  it  myself.  I  do  that  to 
keep  it  from  knocking  the  head  of  the  cask  out,  as  I 
have  had  complaints  before,  as  some  of  the  casks  on 
their  arrival  had  their  heads  out"  After  this  the  cask 
of  metal  was  shown  by  the  police  to  the  prisoner,  who 
was  asked  whether  that  was  the  cask  he  delivered  to 
the  captain.  "  Yes,"  he  said,  "  I  have  no  doubt  of  it." 
The  prisoner  was  then  shown  the  mark  of  the  broad 
arrow  on  some  of  the  pieces,  and  asked  how  ho  became 
possessed  of  the  copper,  and  he  said,  "  No,  ho  did  not 
know  of  whom  he  bought  it."  There  was  no  evidence 
given  to  justify  or  account  for  the  prisoner's  possession 
of  the  copper. 

Upon  these  facts  Mr.  Carter  strenuously  urged  upon 
the  jury  that  in  order  to  convict  the  prisoner  it  must 
be  shown  for  the  prosecution  not  only  that  the  prisoner 
had  the  marked  copper  in  his  possession,  but  that  ho 
also  knew  that  the  copper  was  marked  with  the  broad 
arrow,  citing  a  report  of  Rep,  Cohen,  8  Coz.  C.  C.  41 
and  contending  that  this  had  not  been  done. 

As  prosecutions  on  the  2nd  section  of  the  statute  9 
&  10  Will.  3,  are  very  frequent  and  important  at  Ply- 
mouth, and  as  cases  ot  culpable  ignorance  and  culpable 
negligence  are  as  much  within  the  mischief  guarded 
Against  by  the  Legislature  as  where  a  particular  know- 
ledge of  the  Queen's  mark  upon  the  stores  can  be  proved 
in  the  possessors ;  and  as  it  has  been  held  that  possession 
of  marked  stores,  to  be  excused,  should  be  without  any 
fault  or  misbehaviour  in  the  possessor, 
The  Recorder  asked  the  jury : 
First,  whether  the  prisoner  was  found  in  posses- 
sion of  copper  marked  with  the  broad  arrow  ?  To 
which  the  foreman  answered  "  Yes." 

Secondly,  whether  the  prisoner  knew  tliat  the 
copper,  or  any  part  of  it,  was  so  marked  ?  To  which 
the  jury  said,  '*  We  have  not  sufficient  evidence  before 
ns  to  show  that  he  know  it." 

Thirdly,  whether  the  prisoner  had  reasonable 
means  of  knowing  tliat  it  was  so  marked  ?  To  which 
they  answered,  '*  He  had." 

Upon  this  finding  of  the  jury,  a  verdict  of  guilty 
[Mao.  Cas.] 


wns  recorded ;  and  the  question  is  respectfully  sub- 
mitted to  the  Court  for  the  Consideration  of  Crown 
Cases  Reserved,  whether  the  verdict  is  right. 

Judgment  was  respited,  and  the  prisoner  discharged 
upon  ImU  to  appear  at  the  next  quarter  sessions  for  the 
borough.  Chari^bs  Sauiiders, 

Recorder  of  Plymouth. 
The  following  statutes  were  referred  to  during  the 
argument  :— 

The  9  &  10  Will  3,  c  41,  s.  2,  enacts  that  such 
person  or  persons  in  whose  custody,  possession,  or 
keeping  such  goods  or  stores  marked  as  aforesaid  shall 
be  found,  not  being  employed  as  aforesaid,  and  such 
person  or  persons  who  shsll  conceal  such  goods  or 
stores  mariced  as  aforesaid,  being  indicted  and  convicted 
of  such  concealment,  or  of  the  having  such  goods  found 
in  his  custody,  possession,  or  keeping,  shall  forfeit  such 
goods  and  the  sum  of  200^,  together  with  the  costs  of 
prosecntion,  one  moiety  to  his  Majesty  and  the  other 
moiety  to  the  informer,  to  be  recovered  as  aforesaid, 
and  shall  also  suffer  imprisonment  until  payment  and 
performance  of  the  same  forfeiture,  unless  such  person 
shall  upon  his  trial  produce  a  certificate  under  the  hand 
of  three  or  more  of  his  Majesty's  principal  officers  or 
comniisttoners  of  the  navy,  ordnance,  or  victuallers,  ex- 
pressing the  numbers,  qualities,  or  weights  of  such 
goods  as  he  or  she  shall  then  be  indicted  for,  and  the 
oooasbn  and  reason  of  such  goods  coming  to  his  or  her 
hands  or  possession. 

The  39   &  40  Geo.  3,  e.   89,  s.   1,  enacts,  that 
every  person  or  persons  (such  person  or  persons  not 
being  a  contractor  or  contractors,  or  employed  as  in  the 
said  redted  Act  of  the  ninth  and  tenth  years  of  the 
reign  of  Kmg  William  the  Third  is  mentioned)  who 
shall  willmgly  or  knowingly  sell  or  deliver,  or  cause  or 
procure  to  be  sold  or  delivered  to  any  person  or  persons 
whomsoever,  or  who  shall  willingly  or  knowingly  receive 
or  have  in  his,  her,  or  their  custody,  possession,  or 
keeping  any  stores  of  war  or  naval,  ordnance,  or  vic- 
tualling stores,  or  any  goods  whatsoever  marked  as  in 
the  said  recited  Acts  are  expressed,   or  any  canvas 
marked  either  with  a  blue  streak  in  the  middle  or  with 
a  blue  streak  in  a  serpentine  form,  or  any  bewper,  other- 
wise called  buntin,  wrought  with  one  or  more  streaks 
of  raised  tape  (the  said  stores  of  war,  naval,  ordnance 
or  victualling  stores,  or  goods  above  mentioned,  or  any 
of  them  being  in  a  raw  or  unconverted  state,  or  being 
new  or  not  more  than  one-third  worn),  and  such  person 
or  persons  who  shall  conceal  such  stores  or  goods,  or 
pny  of  them,  marked  as  aforesaid,  shall  be  deemed  re- 
ceivers of  stolen  goods,  knowing  them  to  have  been 
stolen,  and  shall  on  being  convicted  thereof  in  due 
form  of  law,  bo  transported  beyond  the  -  seas  for  the 
term  of  fourteen  years,   in  like  manner  as  other  re- 
ceivers of  stolen  goods  are  directed  to  be  transported  by 
the  laws  and  statutes  of  this  realm,  unless  such  person 
or  persons  shall  upon  his,  her,  or  their  trial  produce  a 
certificate  under  the  hands  of  three  or  more  of  his  Ma- 
jesty's principal  officers  or  commisflioners  of  the  navy, 
ordnance,  or  victualling,  expreswng  the  numbers,  quan- 
tities, or  weights  of  such  stores  or  goods  as  he,  she,  or 
they  sliall  then  be  indicted  for,  and'  the  occasion  and 
reason  of  such  stores  or  goods  coining  to  his,  her,  or 
their  hands  or  possession. 

Sect.  2  enacts  that  such  person  or  persons  (not 
being  a  contractor  or  contractors,  or  employed  as  afore-i- 
said)  in  whoso  custody,  possession,  or  keeping  any  of 
the  said  stores  called  canvas,  marked  with  a  blue 
streak  in  a  serpentine  form,  or  bewper,  otherwise  called 
buntin,  wrought  as  above  mentioned,  shall  be  found 
(such  canvas  or  bewper,  otherwise  called  buntin,  not 
being  charged  to  be  new  or  not  more  than  one-third 
worn),  and  .ill  and  every  person  or  persons  who  shall 
be  convicted  of  any  offence  contrary  to  so  much  of 
the  said  recited  Act  of  the  9th  and  10th  years  of  the 
reign  of  King  William  the  Third,  as  reUtes  to  the 
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Bbg.  o.  Wiluam  Slekt. 


[C.  Cas.  R. 


iDiikiDg,  or  the  hayiDg  in  possession,  or  concealing  anj 
of  his  Msjestx**  warlike  or  nayal  or  ordnsnce  stores 
nuurked  as  therein  specified,  shall  Ix^ides  forfeiting 
sooh  stores  and  the  som  of  200/.,  togofcher  with  oosts 
of  suit  as  theraiii  mentioned,  be  corporally  punished  bj 
pQlory,  whipping  and  imprisonment-,  or  by  any  and 
either  of  the  said  ways  and  means,  in  snoh  manner  and 
for  sooh  spaoe  of  time  as  to  the  Judge  or  Justices 
before  whom  such  offender  or  offenders  shall  be  con- 
victed shall  seem  meet,  anything  in  the  said  last- 
mentioned  Act,  or  in  the  before-recited  Acts  of  the  9th 
year  of  King  Geoige  the  First,  and  the  17th  year  of 
King  Qeofge  the  -  Second,  to  the  contrary  thereof  in 
anywise  notwithstanding. 

Catkr  for  the  prisoner. — ^The  case  depends  on 
this  9  &  10  WQl.  3,  c  41,  8.  2,  and  the  question  is 
wfaetiier  knowledge  of  the  mark  of  the  broad  arrow  being 
on  the  stores  is  an  essential  ingredient  to  the  commis- 
sion of  the  offence  created  by  that  enactment.  It  is 
submitted  that  it  is,  and  that  the  finding  of  the  jury 
on  the  second  question  entitles  the  prisoner  to  an 
acquittal,  and  that  the  finding  on  the  third  question  is 
immaterial.  [Martin,  B^ — Is  tho  finding  on  the 
first  question  right?  The  cssk  was  found  in  the  pos- 
session of  the  captain  of  the  ship.]  That  point  was 
laised  before  the  Jury,  and  ought  to  have  been  reserved 
also. 

By  the  Court.  —We  osn  only  take  the  case  as  stated 
to  us  by  the  judge. 

Pollock,  C.  B. — I  own  I  doubt  whether  the  prac- 
tice id  courts,  of  putting  questions  of  fact  to  the  jury 
in  criminal  cases,  and  Uien  pronouncing  a  verdict  of 
guilty  or  not  guilty,  instead  of  the  Jury,  Is  right 
It  is  a  sort  of  special  verdict 

Cbomptok,  J. — The  judge  asks  the  court  whether 
the  verdict  is  right;  that  seems  to  involve  everything. 

CoGKBUBN,  Ci  J. — ^Tbe  question  really  is,  whether 
stores  having  been  found  in  the  prisoner's  possession 
without  his  Imowledge  of  their  having  the  mark  of  the 
bioad  arrow  npon  them,  any  offence  has  been  oom- 
mitted. 

Gboxftox,  J.^-Whether  guilty  knowledge  should 
be  proved  affirmatively  on  the  part  of  the  prosecution. 

Gsrter.— *0n  that  question  there  are  decisions  in 
favour  of  the  prisoner:  {Reg.  v.  WUmoU^  3  Cox 
Grim.  Css.  281 ;  snd  B/^,  v.  Coken^  8  Cox  Crim. 
Cas.  41.) 

CoUitr  (HMnoorik  and  E,  W,  Cox  with  him).—- 
In  a  case  nt  the  Maidstone  sj^g  assizes  1861, 
Wightman,  J.  ruled  that  it  was  not  neoesssry  to 
show  affirmatively  that  the  prisoner  had  know- 
ledge of  the  marie  of  the  broad  arrow  being  on 
the  stores.  [Pollock,  C.B*  —  Suppose  a  man  to 
bring  a  cask  or  a  portmanteau,  and  to  usk  permission 
to  leave  it  in  a  house,  would  the  oocnpior  be  within  tlie 
statnte  because  they  might  happen  to  contain  Govern- 
ment stores  msiked  with  the  broad  arrow  ?  Cock- 
BUBM,  C.J. — Or  if  a  man  were  to  bring  a  quantity  of 
copper  bolts  for  sale,  and  among  them  three  or  four 
marked  with  the  broad  arrow,  would  he  be  within  the 
section  ?]  Primdjade  if  a  man  has  possession  of  any 
stores  marked  with  the  broad  arrow,  he  is  within  the 
statute,  and  a  case  is  made  out  which  calls  on  the 
prisoner  for  an  answer.  [Cockburn,  C.J,— Actus 
non  JitcU  reum,  nisi  mens  sit  rea,  is  the  foundation  of 
all  criminal  justice.  Crompton,  J.— Suppose  a  man 
were  to  impose  upon  another  by  putting  at  the  top 
n  quantity  of  stores  not  marked,  and  in  the  middle 
some  marked  with  the  broad  arrow,  would  the  man 
mposed  upon  come  within  tho  Act  ?  If  not,  that 
supposition  seems  to  arise  upon  this  finding.]  In  such 
a  esse  they  could  not  be  said  to  be  in  his  possession,  as 
he  was  not  aware  of  it.  There  will  be  the  greatest 
possible  difficulty  in  protecting  the  public  stores  if  it 
IS  held  that  knowledge  of  the  mark  of  the  broad  arrow 
must  be  proved.    (2  £ast's  ?.  Q,  c.  16,  »,  153  ; 


2  East's  P.  0.  153,  705;  JUg.  v.  Bankt,  1  Ksp.  143 ; 
MoreUm  v.  PorUr^  29  L.  J.  213,  M.  C.)  The  intent 
of  tlie  statute  wss  to  dispense  with  the  ordinary  proof  of 
guilty  knowledge  in  these  oases,  snd  to  throw  so  a 
man  having  possession  of  stores  maiked  with  the 
broad  arrow  the  onus  of  showing  that  he  oame  by  tham 
lawfully. 

CocKBUBN,  CJ. — ^I  am  «f  opinion,  on  the  oaae 
as  submitted  to  us,  that  we  must  say  that  the  prisoner 
was  wrongly  convicted.  I  certainly  fisel  bound  to  say 
that  there  was  evidence  upon  which  the  jury  nught 
well  and  reasonably  have  bean  called  npon  to  conclnde 
that  the  prisoner  knew  that  the  ^^fpn  bolts  wars 
marked  with  the  broad  arrow  while  in  his  possession. 
But  the  juiy  have  not  so  found.  And  we  must  oon- 
sider  the  case  now  as  if  it  had  been  proved  that  the 
deft,  was  ignorant  of  that  fact  It  haa  been  contended 
that  the  mere  possession  of  stores  marked  with  the  broad 
arrow  is  sufficient  to  constitute  the  offence  within  the 
statute  of  9  ft  10  Will.  3,  c.  41.  I  cannot  adopt 
that  view.  The  ordinary  principle  that  there  must  be 
a  guilty  mind  to  constitute  a  guilty  act  applies  to  this 
case,  and  must  be  imported  into  that  statute,  as  it  was 
held  in  Rtg,  v.  CoAen,  where  this  conclusion  of  the  lav 
was  stated  by  Hill,  J.  with  his  usual  deamess  and 
power.  It  is  true  that  the  statnts  says  nothing  about 
knowledge,  but  that  must  be  imported  into  the  statute. 
Many  cuites  may  be  put  in  which  persons  might  have 
possesion  of  stores,  and  in  which  it  is  dear  to  demon^ 
stration  that  they  might  be  ignorant  of  the  fact  of  their 
having  tho  mark  of  the  brimd  arrow  upon  them,  and 
yet  the  argnment  of  tho  prosecution  would  lead  to 
their  being  found  guilty.  I  quite  agree  that  the  juiy 
might  wpII  have  come  to  another  result  in  this  case ; 
but  they  did  not,  and  they  chose  to  aot  upon  the  pri* 
soner*s  statement,  and  to  find  a  sort  of  spedsl  ver- 
dict, to  which  we  must  apply  the  law,  and  say  that  the 
jury,  having  negatived  the  fact  of  knowledge,  the  case 
comes  within  Uie  decision  of  Beg.  v.  CokeH,  We 
must  therefore  oome  to  the  conclusion,  that  en  the 
finding  of  the  jury  the  prisoner  ought  not  to  have  been 
convicted. 

Pollock,  C.B.— I  agree  with  my  Lord  Chief 
Justice  that  on  this  finding  of  this  jury  there  ought  U^ 
be  no  judgment  against  the  prisoner.  There  is  abun- 
dant evidence  on  which  the  jury  might  have  found  him 
guilty  generally,  and  I  own  that  I  think  the  jury  ought 
to  have  done  so.  But  the  jury  say  in  answer  to  the 
question,  whether  the  prisoner  knew  that  the  copper 
or  any  part  of  it  was  marked  with  the  broad  arrow,**We 
have  not  sufficient  evidence  before  us  to  show  that  he 
knew  it"  I  entirely  agree  that  knowledge  is  to  a  eer* 
tain  extent  essential  to  the  crime.  I  must  again  call 
attention  to  theprsotice  of  courts  leaving  certain  qnee- 
rions  of  fact  to  a  jaiy  in  a  criminal  case,  and  then 
entering  the  verdict  according  to  the  finding  of  the 
facts.  The  word  '*  guilty  **  must,  m  my  Judgment, 
be  pronounced  by  the  jory,  and  upon  no  set  of  fpcts 
sent  up  to  ns,  except  in  the  shape  of  a  spedal  verdict, 
ought  this  court  to  aot  In  this  case  the  finding  of 
the  jury  makes  it  quite  consistent  with  the  prisoner's 
having  an  innocent  possession  of  these  stores. 

Martin,  B. — ^The  question  sobmittcd  to  this  court  is, 
whether  the  verdict  was  right.  I  think  it  was  wrong  in 
two  particulars.  First,  I  think  the  goods  were  not  found 
in  tlie  prisoner's  possession  at  all.  In  my  judgment 
tlie  9  &  10  Will.  3,  c  41,  s.  2,  means  that  the .  goods 
must  be  found  in  tho  possession  of  the  individual 
on  bis  trial.  If  he  has  parted  with  the  possession  of 
them,  and  they  are  found,  as  in  this  case,  in  the  cus- 
tody of  the  captain  of  a  vessel,  I  do  not  think  he  could 
be  found  guilty  upon  this  enactment  I  should  have 
directed  tlic  jury  to  acquit  him.  On  the  other  ground 
of  knowledge  of  the  mark  I  have  no  doubt.  There  are 
three  decisions  upon  tho  point :  the  first  in  Foster's 
Crown  Law,  449;  then  R^  v.  WHmoUf  3  Cos  Crim. 
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Bbo.  v.  David  Davxes. 


[0.  Oaa.  R. 


Cas.  281 ;  an^  Reg.  v.  Cohen^  all  in  fAVOur  of  the  view 
we  adopt  I  entirely  concur  in  the  judgment  of  Hill, 
J.  in  Reg,  y.  Cohen, 

Gboupton,  J. — I  am  of  the  same  opinion.  I  alao 
think  the  point  taken  hy  my  brother  Martin  that  tlie 
goods  must  be  found  in  the  possession  of  the  individual 
on  his  trial,  a  rery  serious  one.  Here  there  was  plenty 
of  evidence  that  the  copper  had  once  been  in  the 
possession  of  the  prisoner,  but  still  to  constitute  the 
oflfenoe  they  must  be  found  while  in  his  poesesmon.  It 
is  not  necessary  to  give  any  opinion  whether  the  posses- 
sion of  a  bailee,  like  a  ship*s  captain,  is  the  possession 
of  the  prisoner.  That  case  is  not  before  us  ;  the 
other  point;,of  knowledge  is  the  one  that  was  really  ro- 
aerved  for  our  opimon.  It  is  sufficient  for  me  to  say  that 
I  share  in  the  doubt  of  my  brother  Martin  on  the  first 
point.  On  the  other  point  I  agree  with  the  rest  of  the 
court.  The  authorities  (ire  strong  in  support  of  our 
view,  and  I  think  it  is  right  in  principle.  The  findings 
are  consistent  with  the  prisoner's  innocence.  The  only 
difficulty  in  the  case  arises  on  the  second  finding.  The 
statute  seems  to  suppoee  that  a  man  should  have  the 
means  of  judging  from  the  mark  of  the  broad  arrow 
being  upon  tiie  stores,  that  ho  ought  to  make  proper 
inquiries,  and  not  take  it  without  so  doing.  In  this 
case  there  is  nothing  inconsistent  with  the  prisoner's 
having  been  imposed  upon  by  another  party.  This  case 
falls  within  the  principle  of  the  case  decided  in  the 
Gonrtof  Q.  B.,  Heom  v.  Gorton,  28  L.  J.  216,  M.  C, 
where  guQty  knowledge  was  held  to  be  necessary 
to  constitute  the  ofienoe  of  sending  dangerous  goods  for 
carriage  by  railway. 

WiLUss,  J. — I  am  of  the  same  opinion.  The 
jury  have  not  found,  either  that  the  prisoner  knew 
that  these  goods  were  Qovemment  stores,  or  that  he 
wilfully  shut  his  eyes  to  the  fact.  I  own  I  regret  the 
Ofdnion  that  has  been  expressed  on  another  part  of  the 
case,  viz.,  whether  these  stores  were  found  in  the  pos- 
session of  the  prisoner.  The  court  is  not  called  upon 
to  express  any  opinion  on  that  point,  and  I  am  unable 
to  concur,  as  at  present  advised,  in  that  opinion.  Pos- 
sesion means,  not  merely  manual  possession,  but  a 
property  in  the  thing,  though  in  the  custody  of  ano- 
ther person.  That  definition  applies  to  the  construction 
of  this  statute,  and  I  do  not  think  that  a  thing  has 
ceased  to  be  in  the  possession  of  A.  because  he  has 
taken  Us  hands  ofi*  it)  and  those  of  B.  may  hiqppen  to 
be  upon  it.  However,  I  desire  not  to  be  understood 
as  giving  that  as  my  final  opinion  upon  the  point.  My 
Judgment  proceeds  on  the  other  point,  and  I  agree  with 
the  rest  of  the  court. 

CocKBVRN ,  G.  J. — I  certainly  understood  that  the 
question  whether  the  possession  was  suffidently  proved 
to  be  in  the  prisoner  in  this  case  was  not  part  of  the 
matter  submitted  or  to  be  ac^udicated  upon  by  us.  Lest 
I  should  be  considered  as  sharing  in  the  opimon  of  my 
brother  Martin,  I  must  say  that  I  hold  a  diametrically 
opposite  opinion  upon  it.  ConvicHon  qwuhed. 


Saturday^  AprU  27. 

(Before  Pollock,  C.  B.,   Williams,  WiLles, 

Blackbubit,  JJ.,  and  Wilde,  B.) 

Reg.  v.  David  Davies. 

Amadt — County  Court  haSUff  in  execution  of  duty — 

Warrant — Etfidence  of  authorUg, 
Upon  €»  indictmeiU  for  an  asaault  upon  a  County 
Court  haimfin  the  execution  of  kit  duty,  the  pro^ 
duction  of  a  vxtrrant  of  the  County  Court  judge 
for  the  tqfpreheneion  of  the  prisoner,  is  a  sufficient 
jumfication  of  the  act  of  the  baiKff  in  apprehend- 
ing the  prisoner,  vfithout  proof  of  the  previous  pro^ 
eeedit^s  auihorising  the  toarrant,   even  though  the 
judgment  be  obtained  in  one  county  and  the  war- 
rant sent  for  execution  hUo  a  deferent  county, 
Williams,  J,  dubitante. 


Case  reserved  by  Byles,  J. 

At  the  last  assizes  for  the  county  of  Carmarthen 
David  Davies  was  indicted  for  an  assault  on  James 
Evans,  acting  in  the  execution  of  his  office  as  sub- 
bailiff  of  the  County  Court  of  Lampeter. 

The  violence  used  by  the  deft,  did  not  appear  to 
exceed  what  was  necessary  to  prevent  his  apprehen- 
sion under  the  warraut  annexed. 

It  was  objected  by  the  prisoner's  oonnsel,  citing 
9  &  10  Vict  c  95,  ss.  99,  104  and  114,  and  19  &  20 
Vict  c  108,  ss.  48  and  104,  that  no  neglect  or  refusal 
to  pay  appears  on  the  face  of  the  warrant ;  and  that 
the  previous  proceedings  authorising  the  warrant  were 
not  proved. 

I  reserved  these  objections,  and  any  other  objections 
apparent  on  the  face  of  the  warrant,  for  the  considera- 
tion of  the  Court  of  Criminal  Appeal. 

The  prisoner  was  convicted  of  a  common  assault 
subject  to  the  foregoing  objections,  md  was  disdiarged 
on  bail.  J.  B.  Btlbs. 

The  documents  proved  at  the  trial  were  in  the  fol- 
lowing form  :— 

**  55,  Warrant  of  commitment 

"  In  the  County  Court  of  Carmarthenshire,  hoHsii 
at  Llandovery. 

**No.  of  plamt,M.  145. 

'*No.  of  judgment-Bummoiis,  No.  3. 

'*  No.  of  wairant,  No.  12. 

**  Between  Bees  Augustus,  pit,  and  Dtmd  Davies, 
deft. 

"  To  the  high  bailiff  and  others,  the  bailiffii  of  the 
said  court,  and  all  peace  officers  within  the  jurisdiction 
of  the  said  court,  and  to  the  governor  or  keeper  of  the 
gaol  of  Carmarthenshire  at  Carmarthen. 

'*  Whereas  the  pit  obtained  a  judgment  agitinst  the 
deft  in  the  County  Court  of  Carmsrthenalure,  holden 
at  Llandovery,  on  the  14th  June  1859,  for  tiie  pay- 
ment of  4(.  1S«.  6tf.  for  debt  and  costs,  upon  wnioh 
judgment  and  the  subsequent  process  issued  thereon, 
the  sum  of  5t  3r.  8d.  was  at  the  date  of  the  issuing  of 
the  summons  hereinafter  mentioned  and  still  is  due. 
And  whereas  a  summons  was  at  the  instance  of  the 
pit  duly  issued  out  of  this  court,  by  whic^  the  deft 
was  required  to  appear  at  this  court  on  the  I5th  June 
1860,  to  answer  such  questions  as  might  be  put  to  him 
pursuant  to  sect  98  of  the  statute  9  &  10  ^Hct  c  95, 
in  relation  to  such  debt,  which  summons  was  proved  to 
this  court  to  have  heen  personally  and  duly  served  on 
the  deft.  And  whereas  this  court,  at  the  hearing  of 
the  sud  summons,  ordered  that  the  deft  should  be 
committed  to  prison  for  twenty-five  days  for  not  hav- 
ing satisfied  the  said  judgment  and  ooets,  having  had 
sufficient  means  and  ability  so  to  do.  These  are  &ere- 
fore  to  require  you  the  said  high  baBiff,  bailifb  and 
others  to  take  the  deft,  and  to  defiver  hhn  to  the 
governor  of  the  county  gaol  at  Carmarthen,  and  you 
the  said  governor  to  receive  the  deft,  and  him  safdy 
keep  in  the  said  prison  for  twenty-five  days  from  the 
anrest  under  this  warrant,  or  until  he  shall  be  sooner 
disohaiged  by  due  course  of  law. 

'*  Dated  25th  June  1860. 

"  Thos.  Joubs,  Registrar  of  the  Court 

Amount  of  judgment  or  order  £4  13    6 

Paid  into  court..* 0    0    0 


Amount  remaining  due 4  18  6 

Costs  of  warrant  against  the  goods  0    7  6 

Costs  of  judgment-summons  and  its  hearing  0  12  3 

Poundage  for  issuing  this  wairant   0    9  0 

Total X6    2    9 

**  Tills  warrant  remuns  in  /orce  one  year  from  thv 
date  tliereof.  This  form  to  be  applicable  to  all  judg' 
ments  recovered  at  the  hearing,  or  by  default  or  by 
consent,  and  to  aU  orders  within  the  jurisdiction  of  the 
court" 
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Beg.  v.  Joshua  Hassall. 


[0.  Gas.  B. 


[Indorsed.] 


Bees  Augustas, 
LlAudoverj, 
Innkeeper, 


M.  145. 

N.  3. 


David  Davies, 

Penswen  Llanyorwys, 

Shopkeeper. 


*'  108.  High  Bailiff's  Warrant  to  Begistrar  of  Foreign 

Court. 

"No.  of  plaint,  M.  145. 

N.  3. 

**No.  ofwammt,  N.  12. 

"  In  the  Countj  Court  of  Carmarthenshire,  holden 
at  Llandovery. 

**  Between  Bees  Augustus,  pit,  and  David  Davies, 
deft. 

"  Whereas  the  warrant  of  commitment  hereto  annexed 
.has  been  issued  out  of  this  court  against  the  body  of 
the  above-named  David  Davies.  And  whereas  the 
said  David  Davies  resides  out  of  the  ordinary  jurisdic- 
tion of  this  court,  and  is  believed  to  be  within  the 
jurisdiction  of  the  County  Court  of  Cardiganshire, 
holden  at  Lampeter,  of  which  you  are  the  regbtrar. 
These  are  therefore  to  require  you  to  cause  the  said 
warrant  to  be  executed  within  the  ordinary  jurisdiction 
of  the  said  last-mentioned  County  Court. 

''  Dated  25th  June,  1860. 

"  Richard  Gardnor,  High  Bailiff  of  the  County 
Court  of  Carmarthenshire,  holden  at  Llando- 
very. 
**  To  the  Begistrar  of  the  County  County  of 

Cardiganshure,  holden  at  Lampeter." 

Gifiird  for  the  prisoner.— The  first  objection  is  now 
abandoned,  as  the  warrant  produced  by  the  officer  fol- 
lows the  form  given  in  the  schedule  to  the  County 
Court  Act,  19  &  20  Vict  c  108.  It  is  contended,  how- 
ever, that,  the  previous  proceedings  authorising  the 
issuing  of  the  warrant  should  have  been  proved.  This 
was  what  is  termed  a  foreign  judgment,  that  is,  a 
judgment  obtained  in  the  Caraguishire  County  Court 
sent  for  execution  to  Carmarthenshire,  and  it  was  incum- 
bent to  show  the  power  to  make  such  an  order.  Assum- 
ing that  a  good  warrant  to  arrest  would  be  a  sufficient 
justification  in  an  action  of  trespass  against  the  officer 
aoting  under  it  ^Andrews  v.  Jkarris^  1  Q.  B.  1),  yet 
he  is  liable  for  executing  a  warrant  which  is  objection- 
able .and  void  (^CarraU  v.  Morley^  1  Q.  B.  18);  and 
it  is  further  necessary  io  show  that  the  warrant  is 
authorised  by  law :  (lb.)  More  especially  is  it  neces- 
sary to  show  the  authority  to  issue  the  warrant  where 
the  personal  liberty  of  the  subject  is  involved.  In  Rex 
y.  TooUy^  2  Lord  Raym.  1 296, where  a  person  assisting 
«  peace  officer  to  apprehend  a  woman  was  slain  by  one 
of  the  prisoners,  it  was  held  by  a  migority  of  the  judges 
that  it  was  manslaughter  only  if  the  woman  was  un- 
lawfully imprisoned.  This  case  is  said,  per  Alderson,  B., 
m  Wctmer'B  case,  1  Moo.  385,  to  have  been  over- 
ruled. In  Wamer^s  case  interference  by  a  gamekeeper 
with  persons  found  armed  in  the  pursuit  of  game  ou  the 
ands  of  an  adjoining  proprietor,  without  any  attempt 
ordbly  to  apprehend,  was  held  not  a  sufficient  provoca- 
-^ion  to  reduce  a  malicious  wounding  and  killing  to  man- 
slaughter. Foster,  J.,  in  his  treatise  on  Crown  Law, 
lays  it  down  that  7bo^*«  case  has  carried  the  law  in 
favour  of  private  persons  officiously  interposing  in  cases 
of  ill^al  arrest  further  than  sound  reason  and  policy 
will  warrant.  But  CarraU  v.  Morley  is  conclusive  to 
this  earteut,  that  an  arrest  must  be  taken  to  be  un- 
lawful if  the  authority  for  issuing  the  warrant  is  not 
shown,  notwithstanding  that  an  officer  acting  under  it 
may  be  protected  in  a  civil  action  on  the  ground  that 
if  he  neglects  to  execute  the  writ  he  is  liable  to  an 
action.  Assuming  the  arrest  to  be  unlawful,  is 
there  any  authority  for  saying  that  a  man  may  not 
resist   the    unlawful    apprehension   of   his  person? 


[Blackburn,  J. — In  MackdUyU  case,  9  Co.  65,  it 
was  held  to  be  murder  to  kill  an  officer  acting  under 
process,  though  erroneous.]  That  doctrine  is  inooai- 
sistent  with  the  authorities.  [Wiluaks,  J. — MorreXl 
V.  Martin,  4  Sc.  N.  R.  430,  seems  at  variance  with 
CarraU  v.  Morley,  There,  in  an  action  of  replevin,  a 
plea  of  justification  under  the  Highway  Act^  setting 
out  a  warrant  of  justices,  was  held  bad  for  not  showing 
that  the  justices  had  jurisdiction  over  the  matter.  The 
case  was  elaborately  argued,  and  Tindal,  C.  J.  says,  at 
p.  316 :  ^  Upon  these  grounds  it  appears  to  ns  that, 
where  there  is  a  limited  authority,  and  a  limited 
authority  only  is  given,  if  the  party  to  whom  sgkJi 
authority  is  given  extends  the  exercise  of  his  jniisdic- 
tion  to  objects  not  within  it,  his  warrant  will  be  no 
protection  to  the  officer  who  acts  under  it ;  and  that 
by  necessary  consequence,  where  the  officer  justifies 
under  a  warrant  so  granted  by  a  court  of  limited  juris- 
diction, he  must  show  that  the  warrant  was  granted  in 
a  case  which  fell  within  such  limited  jurisdictiou.**]  I^ 
this  case  there  was  nothing  to  show  jurisdiction  to  issue 
the  warrant  at  all.  In  Hawk.  P.C  bk.  1,  c.  31,  s.  61, 
it  is  said  :  "  It  seems  to  be  agreed  that  whoever  kills 
a  sheriff  or  any  of  his  officers  in  the  lawful  execution 
of  a  civil  process,  as  on  arresting  a  person  on  a  aqyiev , 
&c.  b  guilty  of  murder.  Neither  is  it  any  excuse  to 
such  a  person  that  the  process  was  erroneous,  for  it  is 
not  void  by  being  so,  &c.  Yet  the  killing  of  an  officer 
in  some  cases  will  be  manslaughter  only,  as  when  the 
warrant  gives  no  authority  to  arrest  the  party,  or  wbere 
a  good  warrant  is  executed  in  an  unlawful  manner,  &c. 
No  doubt,  where  the  process  is  erroneous  only,  it  must 
be  set  aside  before  an  action  can  be  brought ;  but 
there  is  no  case  which  shows  that  an  arrest  under  dr- 
cnmstanceslike  the  present  is  lawful.  [BLACKDURxr,  J. 
— In  Rogeri'a  case,  Foster's  Crown  Law,  31 1,  c  8,  8.  8, 
where,  having  said  that  in  cases  of  arrests  upon  pro- 
cess by  writ  or  warrant,  if  the  officer  give  notice  of  his 
authority,  and  resistance  is  made  and  he  is  killed,  it  will 
be  murder,  if  the  notice  was  true  and  the  process  legaL 
Foster,  J.  goes  on  to  say  that  he  would  not  be  under- 
stood to  mean  more  than,  provided  the  process  be  not 
defective  in  the  frame  of  it  and  issue  in  the  ordinary 
course  of  justice  from  a  court  or  magistrate  having 
jurisdiction  in  the  case.  There  may  have  been  irregu- 
larity previous  to  the  issuing  ;  but  if  the  officer  is 
killed  it  will  be  murder,  for  he  must  pay  obedience  to 
it.  It  is  sufficient  upon  an  indictment  for  this 
murder  to  produce  tlie  writ  and  warrant  without 
showing  the  judgment  or  decree.] 

No  counsel  appeared  for  the  prosecution. 

Cw.  ad9.  vulL 

June  1. — Poi^LocK,  C.B. — We  are  of  opinion  that 
the  conviction  ought  to  be  affirmed.  The  process  of 
tlie  County  Court  was  as  much  a  justification  to  the 
officer  by  virtue  of  the  County  Court  Act  as  a  writ  of 
execution  out  of  a  Superior  Court  to  the  sheriff ;  and  it 
is  clear  that  the  production  of  such  a  writ  would  be 
sufficient  in  a  proceeding  of  this  description  for  assault- 
ing the  sheriff  or  his  bailiff,  without  proof  of  the  judg- 
ment :  (Foster's  Crown  Law,  311.)  My  Brother  Wil- 
liams entertains  some  doubt,  upon  the  ground  that  the 
statute  seems  to  be  in  terms  confined  to  dvil  cases ; 
but,  upon  consideration,  we  think  that  the  true  con- 
struction of  it  is  that  above  stated. 

_^^    ContncUoH  vffinwid* 

Salurdajf,  June  1. 

(Before  Cockburn,  C.J.,  Pollock,  C.B.,  Cromi** 

TON,  Jm  Willks,  J.,  and  Wilde,  B.) 

Rkg.  v.  Joshua  Hassall.  * 

PrauduktU  bailee — Trtatwer  of  a  rnxmey-Mt^Lar^ 

certff — 20  #  21  Vict,  c,  54,  s.  4. 
A  treatwrer  of  a  mottetf-club  received  »$naU  weeUy 
pa^mente  from  eocA  member^  and  had  aulkority, 
I     vniUh  the  tecretary't  owseni^  to  knd  the  dub  mon^ 
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C.  Cas.  R.] 


Reo.  V,  Joshua  Hasskll. 


[C.  Cas.  R. 


to  members.      There  vxu  a  peruxiical  dkntion  of 
ike  funds  and  profits  among  the  members: 
Jleldf  that  the  treasurer  could  not  he  indicted  as  a 
fraudulent  bailee  under  the  4tth  section  of  20  ^  21 
VieL  c.  54,  for  larceny  qf  momejfs  paid  in  by  a 
member. 

Case  rosarved  for  the  opinion  of  this  court. 

The  prisoner  was  tried  before  me  at  the  intermediate 
aessioDs  for  the  West  Riding  of  Yorkshire,  held  at 
Sheffield  on  the  1st  March  1861,  npon  an  mdictmeot 
under  sect.  4  of  the  90  &  21  Vict,  c  54  (the 
Bailee  Act),  which  charged  him  with  stealing  the  som 
of  2L  14#.  Id,,  the  property  of  John  Farrell. 

A  second  count  chsxged  the  offence  as  a  simple 
larceny. 

It  was  proved  thnt  (he  prisoner  and  a  man  named 
Richard  Shaw  agreed  early  in  Jan.  1860,  to  start 
«  money-dab.  They  suooc»ded  in  getting  together  a 
number  of  membem,  of  whom  Farrell,  the  prosecutor, 
was  one,  and  the  clab,  which  was  not  an  dbrolled 
friendly  society,  continued  through  the  year  1860  to 
hold  weekly  meetings  at  a  public-house  in  Sheffield, 
called  the  Trayellers*  ResU 

Shaw  was  secretaiy,  the  prisoner  was  treasurer,  and 
they,  together  with  one  Bellbouse,  formed  the  com- 
mittee of  management. 

The  rules  of  the  dub  were  as  follow : — **  Each 
member  had  to  deposit  weekly  a  som  of  not  less  than 
threepence  halfpenny,  nor  more  than  thirteenpence 
halfpenny.  Members  omitting  any  weekly  payments 
to  be  subject  to  a  small  fine.  The  odd  halfpence  to  be 
expended— 1st,  on  a  feast  at  the  end  of  tha  year; 
and,  2ndly,  in  payment  of  the  senrices  of  Shaw,  the 
prisoner,  and  Bellhonse.*' 

The  prisoner  alone  had  the  custody  of  all  moneys  paid 
in  by  members,  and  the  prisoner  had  authority  to  lend 
out  of  the  dub  money  in  bis  hands,  provided  he  first 
obtained  the  secretary's  written  consent  to  the  loan, 
sums  not  exceeding  1/.,  at  the  rate  of  5  per  cent, 
interest,  and  several  sums  were  thus  lent  out  to  mem- 
bers within  the  year,  and  repaid  with  interest.  The 
rule  of  the  dub  was,  that  such  loans  could  only  be  made 
to  members. 

On  the  evening  of  the  24th  April  1860  the  dub 
money,  which  amounted  to  39/1  13«.  Id.,  was  to  have 
been  distributed  amongst  the  members  in  this  way. 
Each  member  was  to  receive  back  the  exact  amount  he 
had  paid  in,  less  tbe  odd  halfpence  and  the  amount  of 
his  fines,  if  any.  He  was  also  to  receive,  in  addition,  to 
the  sum  he  had  deposited,  an  equal  share  of  the  total 
amount  arising  from  fines  and  from  interest  on  loans. 

The  sum  of  2/.  14«.  1(2.  laid  in  the  indictment  was 
the  exact  amount  paid  by  John  Farrell,  the  prosecutor, 
into  the  prisoner's  hands,  no  part  of  it  being  made  up 
of  interest  or  fines.  On  the  morning  of  the  24th  Dec., 
the  day  when  the  distribution  of  the  dub  money  was 
to  have  taken  place,  the  prisonertold  Shaw  thathishouse 
had  been  broken  and  robbed  of  the  money  belonging  to 
the  dub,  and  of  some  of  his  own.  The  prisoner 
attended  the  club  the  same  evening,  and  said  that,  if 
time  was  given  him,  he  could  pay  20«.  in  the  pound. 

The  result  of  an  examination  of  the  prisoner's  house 
was,  that  he  was  given  into  custody  on  a  charge  of 
stealing  the  dub  money. 

On  the  above  facts  it  was  contended  by  the  prisoner's 
counsel,  first,  that  the  prisoner  was  not  a  bailee  of  the 
Bumof  2Z.  14#.  id,  within  the  meaning  of  the  20  &  21 
Vict,  c  54,  as  this  money  had  been  paid  into  his  hands 
hy  the  'prosecutor  in  small  sums,  in  silver  and  copper 
coins,  which  particular  coins  he  was  not  bound  to  re- 
turn ;  seoondly,  that  the  prisoner  was,  together  with 
the  other  members  of  the  committee,  trustee  of  the 
funds  of  the  dub,  and  could  not  be  indicted  under  sect 
4 ;  thirdly,  that  the  fact  showed  a  partnership  existing 
between  the  prosecutor  and  the  prisoner,  who  could  not 
therefore  be  convicted. 


I  overruled  the  objections,  and  left  the  case  to  the 
jury,  who  found  the  prisoner  guilty,  whereupon  he  was 
sentenced  to  twdve  months'  imprisonment  with  hard 
labour,  until  the  opinion  of  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved  could  be  taken, 
whether  on  the  above  facts  tlie  prisoner  was  rightly 
convicted.  Wilson  Overemo,  Chairman. 

Campbell  Foster  for  the  prisoner. — It  is  submitted 
that  the  prisoner  was  not  a  bailee  of  the  money  men- 
tioned in  the  indictment  within  the  meaning  of  the  20 
&  21  Vict.  c.  54,  s.  4,  wliich  enacU  that,  **if  any 
person,  being  a  bailee  of  any  property,  shall  fraudu- 
lently take  or  convert  the  same  to  his  own  use  or  the 
use  of  any  person  other  than  the  owner  thereof, 
although  he  shall  not  break  bulk  or  otherwise  deter- 
mine the  bailment,  he  shall  be  guilty  of  larceny.'*  The 
word  **  bailee  '*  in  that  section  must  be  construed  ac- 
cording to  its  known  legal  sense  ;  and  so  construing  it, 
the  prisoner  was  not  a  depositary  of  the  money,  which 
seems  to  come  nearest  to  the  facts  of  this  case  of  any 
of  the  kinds  of  bailment  pointed  out  in  Coggs  v.  Ber- 
nard, I  Sm.  L.  C.  82.  The  prisoner  was  not  bound 
to  return  the  particular  coins  deposited  by  the  members 
of  the  club,  but  his  duties  were  rather  like  those  of  a 
banker  than  of  any  other  person.  A  bauker  is  not  a 
bailee  of  the  moneys  deposited  by  customers,  but  is  a 
debtor  to  his  customers  in  respect  of  their  deposits  t 
(FoU  V.  Clegg,  16  M.  &  W.  321.)  [Cromfton,  J.— 
If  anything,  the  prisoner  was  a  trustee  of  these  moneys 
under  sect.  1  of  the  statute.  Besides  these  very  moneys 
may  have  been  lent  out  to  members.]  The  interpreta- 
tion clause,  sect.  17,  shows  that  the  word  "  trustee  " 
means  a  trustee  on  some  express  trust  created  by  deed, 
will,  or  written  instrument.  This  is  not  like  Kex  v. 
Howell,  7  C.  &  P.  325,  where  the  owner  of  a  boat  was 
employed  to  carry  wooden  staves  from  a  vessel  to  the 
shore  in  his  boat,  and  it  was  held  to  bo  a  baihnent. 
[VViLLES,  J. — Unless  a  man  is  entrusted  with  a  specific 
thing  to  be  returned,  how  can  he  steal  it?  In  this 
case  the  prisoner  has  not  stolen  tbe  money,  he  lias 
stolen  the  debt  Wilde,  B. — If  the  argument  is 
correct  that  the  prisoner  was  a  bailee,  he  would  be 
equally  criminal  whether  he  was  ready  to  pay  with 
other  money  or  not.]  In  Heg,  v.  Boare,  1  Fos.  & 
Fin.  647,  it  was  held,  that  a  person  employed  to  collect 
debts  for  another  did  not  thereby  become  a  bailee  of  the 
money,  not  being  bound  to  hand  over  the  particular 
sum  which  he  had  received.  Reg.  v.  Garrett,  2  Fos. 
&  Fin.  14,  is  also  an  authority  to  the  same  effect. 

L,  Jlammaig  for  the  prosecution. — It  is  admitted  that 
the  prisoner  was  not  a  trustee  within  the  meaning  of 
the  statute,  and  that,  unless  he  can  be  regarded  as  a 
bailee  under  the  4th  section,  the  conviction  cannot  be 
sustained.  In  embezzlement,  a  man  may  be  convicted 
of  stealing  something  not  spedfic  [Willes,  J.— I 
have  heard  Lord  Wensleydale  say  more  than  once,  that 
a  servant  was  bound  to  hand  over  to  his  master  the 
particular  money  he  received  on  his  account.]  That 
cannot  be  true  in  all  instances,  as  where  a  man  is 
travelling  for  different  houses.  There  was  a  baihnent 
of  this  money  to  the  prisoner  within  the  5th  head, 
Ufcatio  operis  faciendi.  There  was  something  to  be 
done  with  respect  to  it,  viz.,  the  prisoner  wss  to  lend 
it  out,  &C.,  and  he  was  to  receive  a  salary  for  his 
duties.  It  is  not  necessary,  in  all  cases,  that  tbe 
specific  thing  should  be  returned.  In  some  cases  tbe 
thing  may  be  altered  by  additions,  or  the  reverse,  or 
its  nature  may  be  changed,  as  in  the  case  of  cloth  con- 
verted into  a  coat.  Practically  one  sovereign  is  the 
same  thing  as  another.  The  word  **  property"  in  the 
statute  is  to  indude  any  real  or  personal  property  into 
which  the  property  which  may  have  been  the  original 
subject  of  a  trust  may  have  been  converted  or  ex- 
changed, and  the  proceeds  thereof,  and  anything 
acquired  by  such  proceeds. 

CoGKBUuir,  C.  J.— We  are  all  agreed  that  it  is 
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Q.  B.]         Sautic  and  District  of  Todmorden,  re  Local  Goybrkmemt  Act  1858.        [Q.  B. 


abundantly  clear  that  this  conviction  c^mnot  be  sus- 
tained. The  indictment  is  framed  npon  the  4th  sec- 
tion of  the  20  &  21  Vict.  c.  54,  which  applies  to 
bailees ;  and  it  is  only  necessary  to  say  that  the  word 
bailment  must  be  interpreted  according  to  its  ordi- 
nary legal  acceptation.  Understood  in  that  sense,  a 
baihnent  relates  to  something  in  the  hands  of  the 
bailee  which  is  to  be  returned  in  specie,  and  does  not 
apply  to  the  case  of  money  in  the  hands  of  a  party  who 
is  not  under  an  obligaUon  to  return  it  iu  precisely  the 
identical  coins  which  he  originally  received.  The  pre- 
sent case,  therefore,  is  not  within  the  statute. 
The  rest  of  the  Court  concurring. 

Conviction  qwuihfd. 


OOtTBX  OF  aiTEEirS  BSKOH. 

Bcported  by  John  TnoMFSov,  T.  W.  Saithdbbs,  and  C.  J.  B. 
HiKxsutT,  Bsqn.,  Barrlsters-at-Law. 


Wednetday^  June  12. 

Edmukd  Shitr  and  the  DnfTRicT  OF  Tod- 
morden, re  Local  Governhent  Act  1858. 

Local  Government  Act  1858 — Place  within  known 
botmdary — Petition  —  Order  —  Extending  Hmits^ 
Order  on   c^peal — Time  for   moving  for   oer- 

OnB^ienth  of  the  inhedntante  qf  a  place  having  no 
known  or  defined  boundary^  pruented  a  petition 
to  the  Seeretarg  of  State  under  the  provision  of  the 
Local  Government  Ad  1858,  defining  the  boundarg 
Hfkieh  theg  desired  to  form  into  a  district  The 
Secretarg  <f  State  made  an  order  omitting  oertotn 
pnyjertjf,  and  incbtdrng  certain  other  property  not 
mentioned  in  the  )9etition^  and  afterwards^  on  the 
IM  Feb,j  the  Act  was  adopted.  Appeals  were 
made  wtder  the  ISth  section  of  the  Act,  and  on  the 
29th  April  the  Secretary  made  his  order,  declaring 
that  the  Act  shoM  come  tftto  operaXion  in  the 
district  defined  by  him  at  the  eapiration  qf 
one  month  Jhom  thai  date.  The  20th  section 
of  the  Act  provides^  that  whenever  any  resolution 
has  been  passed  in  any  phecy  the  Act  shaU^  at  the 
expiration  of  two  months  from  the  date  qf  the 
passina  of  snch  resolution^  or  in  the  event  of  an 
appeaif  at  such  time  as  may  be  mentioned  in  the 
order  made  on  such  appeal,  have  the  force  of  law 
within  such  phce.  On  the  SrdJune  the  (^fpiicant, 
owner  <f  property  not  included  in  the  petition,  but 
tnduded  in  the  extended  boundaries,  obtained  a  rule 
for  a  certiorari  to  bring  up  the  order  qf  the  Secre- 
tary qf  State,  that  the  same  might  be  quashed,  on  the 
ground  that  there  was  no  jurtsdiotion  to  make  such 
order: 
Sold,  per  Wightman  and  Blaekbum,  JJ.,  that  the 
month  having  expired  since  the  date  of  the  Secretary 
qf  Staters  order  of  the  29th  April,  the  opplieaHon 
wastoohte, 
CoeiAum,  C,  J.  dubHante* 

This  was  a  rule  calling  npon  the  Secretary  of  State 
fbr  the  Home  Department  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  bring  up  an  order  of 
the  said  secretaiy,  bearing  date  the  l5Ui  Jan.  1861, 
pui porting  to  settle  the  boundaries  of  tho  district  of 
Todmorden,  in  the  counties  of  Lancaster  and  Yoric, 
for  the  purposes  of  the  Local  Government  Act  1858, 
with  a  Tiew  that  such  order  should  be  quashed,  on  the 
ground  that  the  said  Secretary  of  State  had  no  power  to 
extend  the  boundaries  beyond  the  limits  mentioned  and 
defined  in  the  petition  and  plan,  signed  by  one-tenth 
of  the  ratepayers  readout  witliin  such  boundaries,  as 
required  by  the  1 6th  section  of  the  Local  Government 
Act  1868  (21  &  22  Vict,  c  98). 

It  appeared  that  Todmorden  is  a  village  extending 
into  parts  of  four  townships,  nnd  has  no  known  or  de- 
fined boimdary.  Certain  inhabitants  wishing  to  put 
the  village  under  the  operation  of  the  Local  Gorem- 


ment  Act  1858,  got  up  a  petition,  defining  aocnrately 
by  words  and  by  a  plan  the  extent  and  limits  of  the 
boundaries  which  Uiey  prayed  to  be  formed  into  a 
district.  The  petition  was  signed  by  one-tenth  of  the 
ratepayers  within  that  district,  as  required  by  the  16th 
section  of  the  Act. 

The  Secretary  of  State,  after  having  sent  down  Mr 
Banger,  the  inspector  appointed  for  that  purpose, 
made  an  order  omitting  certain  properties  prayoi  by 
the  petition,-  but  incln£d  and  brought  in  to  the  dis- 
trict certain  other  properties,  viz.,  a  corn-mill  at 
Inchfield  worth  150L  per  annum,  belonging  to  Mr. 
Smith,  who  had  obtained  this  rule ;  a  cotton-mil]  at 
Square;  another  cotton- mill  at  Barewise,  and  a  whole 
village  of  thirty-nine  cottages  at  Square — altogether 
rated  at  more  titan  600L  per  annum,  none  of  which 
properties  were  included  in  the  petition,  nor  asked  to 
fonn  any  part  of  the  district,  and  from  the  district  of 
which  properties  neither  one-tenth  nor  any  part  of  the 
ratepayers  were  petitioners,  and  it  did  not  appear  tiiat 
when  tiiese  properties  had  been  brought  into  the  boundary 
the  persons  who  signed  the  petition  would  reach  one- 
tenth  in  number  of  the  rate-payers  within  the  bovn- 
daiy,  including  the  properties  in  question.  On  the 
the  16ih  Feb.,  at  a  meeting  convened  for  that 
purpose,  the  Act  was  adopted.  An  appeal  was  then 
made  by  Mr.  Smith  to  the  Home  Secretary,  under  the 
18th  section  \  but  the  Secretary  finding  he  could  not 
legally  set  aside  his  own  order,  however  irregular,  the 
appeal  on  that  ground  was  withdrawn,  and  ultimately 
the  appeals  were  dismissed  on  the  29th  April  last, 
when  the  Secretary  of  State  ordered  that  the  Act 
should  come  into  operation  in  the  said  district  one 
month  afW  that  date.  Under  these  drcunstances, 
Mr.  Smith  had  obtained  the  present  rule. 

Manisty,  Q.G.  (  Welsby  with  him)  now  showed  eanse. 
— When  the  steps  are  adopted  laid  down  by  the  Act, 
as  necessary  to  put  the  Secretary  of  State  in  motion, 
it  is  for  him  to  define  the  boundaries,  and  then  it  is 
for  the  inhabitants  to  adopt  them.  The  affidavits  m 
answer  show  that  the  petition  was  signed  by  one- 
fifth  of  the  ratepayers  reading  within  tiie  boundaries 
of  the  Todmorden  dictrict  as  settied  by  the  Home  Secre- 
tary. The  1 7th  section  of  the  Act  gives  a  power  of  appeal 
by  petition  against  the  resolution  to  adopt  the  Act,  bat 
no  such  appeal  has  here  been  had.  [Oockrurn,  CJ, 
— I  cannot  help  thinking  that  you  do  not  satisfy  the  re- 
quirements of  the  Act,  which  says  the  assent  of  one- 
tenth  within  the  boundary  shall  be  necessary,  by  taking 
the  assent  of  some  persons  beyond  that  boimdary ;  the 
Secretary  may  limit,  that  is  to  say,  give  something  less, 
but  can  he  give  more  without  interfering  with  that 
provision  ?  Wiortmah,  J. — Besides,  as  in  the  pre- 
sent case,  a  man  beyond  the  boundary  finds  himself 
withm  it  without  having  been  consulted.]  The  Slst 
section  of  the  Act  makes  the  order  of  the  Secretary  of 
State  binding.  The  order  of  the  Secretary  of  State  on 
the  appeal,  dated  29th  April  1861,  says  that  the  Local 
Government  Act  1858  shall,  within  one  month  from 
the  date  thereof,  have  the  force  of  law  within  amch 
district  And  the  20th  section  says,  that  in  the  event 
of  an  appeal  the  Act  shall,  at  such  time  as  may  be 
mentioned  in  the  order  made  on  such  appeal,  have  tlie 
force  of  a  law  within  such  place.  The  applicant  must 
stand  or  fall  by  his  appeal. 

Wheeler,  Seijt  (^AspinaU  with  him)  was  called  on 
in  support. — ^The  order  is  wholly  and  radically  bad ;  it 
is  made  without  jurisdiction.  [Cockburn,  G.J.— - 
Your  application  for  the  rule  had  reference  to  the  18th 
and  19th  sections )  but  then  we  come  to  the  20th, 
how  do  you  get  over  that?  The  order  has  been  made, 
and  the  time  mentioned  in  it  has  expired.]  The  con- 
ditions precedent  have  not  been  properly  complied 
with,  therefore  the  later  proceedings  are  ineffectual  and 
void.  Jurisdiction  cannot  be  acquired  or  exceeded ;  it 
must  be  shown  on  the  face  of  the  proceedings,  and  if 
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th6  facte  be  wrongly  set  forth  they  may  be  rectified  by 
Affidavit.  The  Secretary  of  State  had  power  to  fix  a 
hoandary  co-extensive  with,  or  of  leas  extent  than  that 
named  in  the  petition,  but  he  had  no  power  to  go 
beyond.  The  16th  section  mnst  bo  read  with  reference 
to  the  other  parts  of  the  Act,  and  the  preliminary  order 
being  defective,  the  subsequent  order  is  of  no  avail. 

WiGUTMAN,  J. — I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  may  be  that  the  Secretary  of 
State  has  been  somewhat  irregular  in  settling  the  boun> 
dary  of  this  district,  although  the  Act  gives  him  power 
either  to  dismiss  the  petition  or  make  an  order  as  to 
the  boundaries  of  the  place,  and  it  is  a  question  whether 
he  might  not,  under  that  authority,  do  what  he  has 
here  done.  But  the  vote  adopting  the  Act  was  either 
good  or  bad.  Then  the  20th  section  says,  whenever 
any  resolution  adopting  this  Act  has  lieen  passed  in  any 
place,  this  Act  shall,  at  the  expiration  of  two  months 
from  the  date  of  the  passing  of  snch  resolution,  or  at 
such  time  as  may  be  mentioned  in  the  order  made  on 
appeal,  have  the  force  of  law  within  such  place ;  there- 
fore, when  the  vote  adopting  the  Act  is  unappealed 
against,  it  becomes  law  after  two  montlis.  But  hero 
the  motion  was  not  mado  for  more  than  a  month  after 
the  dismissal  of  the  appeal ;  the  order  of  the  Secretary 
was  made  on  the  29th  April,  in  which  he  declared  that 
the  Act  should  come  into  operation  in  the  district  at 
the  expiration  of  one  month  from  that  date,  and  the 
motion  for  this  rule  was  made  on  the  3rd  June. 
Looking  at  that  section,  it  seems  to  me  that  the  time 
has  pa^ed,  and  that  now  it  is  too  bte  to  question  this 
order. 

Blackburx,  J. — ^I  am  of  the  same  opinion.    The 
16th  section  says  that  any  place  not  having  n  known 
or  defined  boimdary,  may  petition  one  of  her  Majesty's 
^Secretaries  of  State  to  settle  ite  boundary  ;  that  the 
petition  shall  state    the  proposed  boundaries  of  the 
place,  and  shall  bo  signed  by  one-tenth  of  the  rate- 
payers  resident  within  such  boundaries.    Now  that 
seems  to  imply  that  the  petitioners  are  to  point  out 
the  boundaries,  but  then  it  is  for  the  Secretary  of 
State  to  settie  them.     Then  in  the  fifvh  paragraph  of 
the  section,    the    Secretary  of   State  may    "make 
orders    as    to    the   boundaries;**    that    would    seem 
that  he   might   alter  them.      Here     the   objection 
is,  that  he    has   increased  the    limit  of  the  boun- 
dary; on  that  I  give  no  judgment  either  way.     I 
am  not  convinced  that  he    has   or   has  not    such 
power;  but  the  present  application. is  out  of  time. 
Whilst  the  order  stood  which  mentioned  this  place 
with  a  defined  boundary,  the  ratepayers  might  proceed 
to  adopt  the  Act,  and  it  seems  that  on  the  16th  Feb. 
a  meeting  was  duly  convened  for  that  purpose,  at  which 
a  resolution  was  carried  to  that  eflect ;  then  an  appeal 
was  entered,  and  on  the  29th  April  the  Secretary  of 
State  made  his  final  order,  directing  the  Act  to  operate 
at  the  expiration  of  one  month  from  that  date.   The 
20th  section  says  that  after  two  months  from  the  date 
of  the  resolution,  or  in  the  event  of  an  appeal  then 
at  such  time  as  may  be  mentioned  in  the  order  made 
on  that  appeal,  the  Act  shall  have  the  force  of  law  in 
such  place.      Now  the  motion  for  this  rule  was  made 
on  the  3rd  June,  and  therefore  I  think  that,  as  the  ap- 
peal was  dismissed  on  the  29  th  April,  and  an  order 
then  made  directing  the  Act    to   come  into    opera- 
tion   at  the    expiration     of    one  month  from    that 
date,  the  time  had   passed,  and  the  Act    had    the 
force  of  law  in  the  district.     It  is  therefore  now  too 
late  to  come  for  a  certiorari^  and  on  that  ground  alone 
I  decide. 

CocKBURM,  C.J. — I  entertain  very  serious  doubte 
whether  it  is  competent  for  a  Secretary  of  State  to  ex- 
tend the  area  of  a  proposed  district  beyond  the  boun- 
daries mentioned  in  tlie  petition ;  but  although  it  is 
unnecessary  to  decide  that,  I  am  demrous  that  that 
question  should  be  kept  quite  open  for  our  oonsidora- 


tion  if  tiie  question  should  arise  again,  and  the  matter 
is  brought  before  us  in  time.  On  the  other  question  I 
can  only  say  that  my  mind  is  not  satisfied  that  the  pro* 
visions  referred  to  meet  the  present  case.  I  think 
there  is  considerable  doubt  whether  thirf  apply,  an4 
whether  the  whole  prooeedlngi  do  not  fail  m  conae* 
quence  of  the  illegality  in  fixing  the  boundaries.  I  how->- 
ever  merely  denre  to  egress  my  doubts,  and  will  not. 
delay  the  decision  of  the  case ;  neither  do  I  desire  that 
any  doubt  I  may  entertain  should  prevent  this  rule> 
being  discharged. 
Croker,  attorney  for  Mr.  Smith. 

RuU  ^RtiAarged. 


C0T7BT  OF  OOmCON  BBNOH. 

Reported   by  Danirl  Thokab  Evaks  and  W.  lfATl>,1SiqrB., 

Uarristen-at-Law. 

Monday^  May  27. 
FuRNELL  V.  The  Wolvkriiavpton  Waterworks 

Company. 
Wolverhampton    Waterworks — Esopreu  enadrnmit  m 

private  Act  not  repealed  by  pubHe  Ad, 
In  1845  an  Ad  of  Parliammt  (8  4*  9  Vid,  c.  135) 
toot  passed /or  supplying  the  Unon  of  WolverhoBspUm 
with  water,  no  mention  behg  made  in  the  Ad  as  to 
the  water  being  laid  on  at  high  pressm'S,    In  1855 
a  new  Ad  (18  4'  19  Vid,  o.  151)  was  passed  for 
the  same  purpose,  which  by  its  first  section  enaoted 
that  the  Waterworks  Clauses  Ad  IB41,  should  be  in. 
corporaied  m  it,  sect,  42  of  which  Ad  enacted  llud 
aU  the  pipes  to  whichfire-phgs  should  be  fated  should 
be  kept  at  high  pressure,  the  conqtar^  being  UabU 
to  a  penalty  of  10/.  for  non-performance.     By  sed, 
50,  however,  of  the  new  Ad,  it  was  provided  thai 
the  water  to  be  supplied  from  any  pipe  of  the  com* 
pony  need  not  be  laid  on  at  high  pressure. 
In  1856  the  two  companies  became  amalgamated,  by 
an  Ad  entitled  the    Wolverhampton    Waterworks 
Transfer  Ad,  in  which  the   Waterworks  Ckmses 
Ad  was  incorporated. 
A  fire  having  taken  place,  and  there  not  being  a  sufi' 
event  supply  of  water,  the  complainant,  on  behaff  of 
the  corporation,  obtained  a  sununons  against  the 
con^Htny,  tmd,  upon  the  hearing,  the  magistrate  de- 
cided that  the  coinpany  toere  not  bound  to  keep  the 
water  on  at  high  pressure,  as  the  General  Ad 
was  expressly  varied  and  repealed  by  sed.  40  of  the 
Wolverhampton  New   Waterworks    Ad,  and  the 
Court 
ffeld,  upon  an  appeal  from  that  decision,  that  the 
magistrate  was  right 

Gaie  stated  by  the  stipendiary  magiatrate  of  the 
borough  of  Wolverhampton. 

The  complainant  alleged  that  after  the  making  and 
passing  of  the  Waterworks  Clauses  Consolidation  Aofc 
1847,  and  the  Wolverhampton  New  Waterworks  Act 
1855,  the  defls.,  and  at  the  time  of  committing  the 
offence  thereinafter  mentioned,  had  certain  main  and 
other  pipes  belonging  to  them  in  the  town  and  parish 
of  Wolverhampton,  in  the  said  county  of  Stafford, 
within  the  limits  of  the  last-mentioned  Act,  fur  the 
supply  of  water  according  to  the  provisions  of  the  said 
Acts,  and  had  certain  fire-plugs  fixed  thereto  for  the 
supply  of  water  for  extinguishing  fire,  according  to  the 
provisions  of  the  said  Acts ;  yet  that  the  defts.,  on  the 
10th  Oct.  i860,  did  not  keep  charged  with  water 
the  said  pipes  so  belonging  unto  them,  and  to  which 
fire-plugs  were  so  fixed,  in  the  town  and  parish  afore- 
said, wiihin  the  limits  aforesaid,  but  then  and  there 
wholly  neglected  so  to  do,  though  not  prevented  from 
so  doing  by  frost,  unusual  drought)  or  unavoidable 
cause  or  accident,  or  during  necessary  repairs. 
A  penalty  of  10/.  attaches  to  the  offenoe. 
The  complainant  relied  upon  the  provinans  of  tho 
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following  statutes,  8  &  9  Vict  c  135  (the  Wolver- 
hampton Waterworks  Act)  ss.  53,  54,  55,  68  and  69. 
Also  the  Waterworks  Clauses  Consolidation  Act  1 847 
(10  Viet.  c.  17),  particularly  ss.  1,  35,  43,48,  and  85. 
Also  the  Wolverhampton  New  Waterworks  Act  1855 
(18  &  19  Vict  c.  151),  the  first  section  of  which  enacts 
that  **  The  Company's  Clauses  Consolidation  Act 
1845,  the  Lands  Clauses  Consolidation  Act  1845,  and 
the  Waterworks  Clauses  Act  1847  shall,  except  as 
herein  otherwise  provided,  he  incorporated  with  and 
form  part  of  this  Act*'  Also  the  Wolverhampton 
Waterworks  Transfer  Act  1856  (19  &  20  Vict  c.  57), 
particularly  ss.  3,  6, 16  and  17. 

The  complainant  contended  that  as  to  one  of  the 
deft's  pipes,  to  which  thero  was  a  firo-plug  fixed, 
namely,  the  one  in  Temple- street,  if  it  was  supplied 
with  water,  yet  that  the  water  was  not  laid  on  under  a 
sufficient  degree  of  pressure  to  satisfy  the  requurements 
of  sections  35  &  42  of  10  Vict  c.  17  ;  and  he  also 
endeavoured  to  prove  that  as  to  another  pipe  to  which 
a  fire-plug  was  fixed,  namely,  the  one  in  Church-street, 
there  was  no  water  in  it  on  the  night  in  question,  until 
the  service-cock  in  Ablow-sti-eet  was  turned,  and  the 
pipes  thas  filled  and  put  under  high  pressure. 
The  complainant  also  contended  that  by  the  Wol- 
verhampton Waterworks  Transfer  Act  1856,  whereby 
the  works  of  the  Wolverhampton  Waterworks  Com- 
pany in  the  lost  mentioned  Act,  called  "  the  old 
company,"  were  transferred  to  the  Wolverhampton  New 
Waterworks  Company,  and  which  last-mentioned  Act, 
also  by  sect  3,  incorporated  the  Waterworks  Clauses 
Act  1847  therewith,  without  restriction  as  applicable 
to  both  undertakings,  which,  according  to  their  pre- 
amble, were  to  be  worked  as  one  undertaking.  The 
new  company  had  become  liable  to  all  the  duties  and 
obligations  to  which  the  old  company  were  subject,  oim- 
sequently,  that  sect  40  of  the  New  Waterworks  Com- 
panies' Act  was  in  efi*ect  repealed. 

The  defts.  contended  that  they  were  not  subject  to 
the  provisions  of  sect.  42  of  the  10  Vict  o.  17,  because 
in  that  respect  such  last  mentioned  Act  was  expressly 
varied  and  accepted  by  sect.  40  of  the  Wolverhampton 
New  Waterworks  Act  1855  (13  &  14  Vict  c  74); 
and  therefore  that  they  were  not  required  to  keep  the 
water  under  the  pressure  mentioned  in  sect  35  of 
the  10  Vict  c  17.  They  also  contended  that  the 
Wolverhampton  Waterworks  Act  1845  did  not 
apply;  and  that,  if  it  did,  it  did  not  impose 
any  penalty  for  the  offence  charged,  and  the  same 
having  passed  before  the  Waterworks  Clauses  Act 
1847,  there  was  nothing  in  the  latter  Act  which  could 
form  part  of,  or  be  incorporated  with,  the  former  Act ; 
that  the  expression  "  special  Act "  in  the  Waterworks 
CUuses  Act  1847,  was  by  sect  2  of  that  Act  construed 
to  mean  any  Act  which  should  thereafter  bo  passed 
authorising  the  construction  of  the  waterworks,  and 
inasmuch  as  the  Wolverhampton  Transfer  Act  1856  is 
not  a  special  Act  for  the  construction  of  watenvorks, 
there  was  nothing  in  that  Act  to  render  the  defts. 
liable  to  a  penalty.  They  also  argued  that,  if  they 
kept  their  mains  and  pipes  constantly  charged  with 
water,  they  must  of  necessity  keep  the  water  on  at 
high  pressure,  whieh,  as  they  contended,  was  not  re- 
quired of  them.  It  is  admitted  that  the  works  of  the 
did  company  have  become  entirely  vested  in  the  new 
company. 

Tlie  magistrate  found,  amongst  other  things,  that 
the  40th  section  of  the  Wolverhampton  New  Water- 
works Act  1855  was  not  repealed  by  the  Wolverhamp- 
ton Waterworks  Transfer  Act  1856,  and  that  the  defts. 
were  therefore  not  compellable  to  keep  their  mains  and 
pipes  charged  with  water  under  the  pressure  men- 
tioned in  sect  35  of  the  10  Vict  c  17,  and  that  the 
defts.  were  not  bound  to  keep  water  laid  on  in  their 
pipes  and  muns  under  a  decree  of  pressure  as  enacted 
by  the  general  Act  of  184T,  as  that  Act  was  expressly 


varied  and  repealed  by  the  40th  section  of  the  WoU 
verhampton  New  Waterworks  Act  1855. 

TonUiHton  appeared  for  (he  app.,  and  cited  The 
Lancashire  and  Yorkshire  BaibBay  Company  v.  Evans^ 
1 5  Beav.  322. 

J,  J.  Foweli  for  the  resps. 

Erle,  C.J. — The  question  raised  before  the  justices 
of  the  peace  was  whether  the  coAipany  were  bound  to 
keep  the  water  in  their  pipes  at  high  pressure.  Tlie 
magistrate  has  found  that  they  were  not  bound  to  do 
so,  and  I  am  of  opinion  that  be  was  right;  the  case 
states  that  the  town  was  supplied  by  two  companies, 
the  old  and  the  new.  I  have  looked  at  both  the  Acts, 
and  I  am  clearly  of  opinion  that  the  old  company  was 
not  under  any  obligation  to  keep  the  water  in  their  pipe« 
at  high  pressure ;  and  the  new  company  are,  by  sect. 
40  of  this  Act  expressly  exempted  ;  therefore,  down  'to 
the  passing  of  the  Transfer  Act,  when  the  old  and  the 
new  company  became  amalgamated,  neither  com- 
pany were  under  any  obligation  to  keep  the  water 
on  at  high  pressure  as  contended  for  the  by  the 
complainant  Now,  as  to  the  Act  of  19  &;  20  Vict, 
c.  57,  which  is  the  Transfer  Act,  sect  3  of  that  Act 
says  that  the  Waterworks  Clauses  Act  1847  is 
to  be  incorporated  in  it;  and  sect.  43  of  that 
Act  enacts  that  the  pipes  are  to  be  charged  under 
high  pre86m*e  ;  but  that  Act  provides  that  any  special 
Act  may  vary  it,  but  it  is  incorporated  without  varia- 
tion or  exception.  I  think  there  is  a  great  deal  in  Mr. 
Powell's  argument,  that  these  public  Acts  do  not 
repeal  sections  of  other  private  Acts  except  by  express 
enactment,  and  that  where  there  is  an  express  proviso 
in  a  private  Act,  it  is  not  to  bo  repealed  by  a  public 
Act ;  if  the  Legislature  had  intended  to  repeal  these 
private  Acts  they  might  have  done  so,  but  I  think  they 
have  not,  nor  intended  to  repeal  it.  The  effect  of  the 
Transfer  Act  is  to  annihilate  the  old  company,  and  to 
merge  it  in  the  new,  and  the  new  company  are  by  their 
own  Act  exempted  from  keeping  the  water  on  at  high 
pressure,  and  therefore  my  judgment  must  he  for 
the  resps. 

Williams,  J. — I  am'  of  the  same  opinion,  and 
quite  concur  with  what  has  fallen  from  my  Lord,  and 
think  that  sect  40  of  the  now  company's  Act  has  not 
been  repealed,  ifr.  Tomlinson  has  argued  that  an 
obligation  has  been  cast  on  the  old  company  by  their 
amendment  Act,  but  I  think  in  this  he  has  failed:  his 
argument  turns  upon  whether  the  words  "  recited  Act " 
mean  the  Waterworks  Clauses  Act.  I  am  of  opinion  that 
they  have  not  that  meaninjr,  and  that  the  only  '^  recited 
Act "  Is  The  Wolverhampttm  original  Waterworks  Act. 
Sect.  1 5  of  the  Transfer  Act  no  doubt  casts  the  same  obli- 
gation on  the  new  company  as  the  old  h.id,  and  therefore 
they  are  bound  to  do  the  same  as  the  old,  and  the 
app.  has  failed  to  show  that  any  such  obligation  as  to 
the  old  ever  existed. 
WiLLRS  and  Byles,  JJ.  concurred. 

Judgment  Jor  ortginal  resps. 
Attorneys  for  defts.,  Gregory^  RoiocUffe  and  ^Sfcir- 
row. 


Thursday,  Jvne  6. 
Taylor  (app).  r.  Uumphkeys  (i-esp.). 

Innkeeper — Supplying  refreshmtnts  during  fiours  oj 
Divine  teroice  on  Sunday — IS  ^19  Vict,  c,  118, 
8.  2--'«  Traveller:' 

Three  persons  who  had  walked  Jrotn  Jiirniingham,  a 
distance  of  foxa*  mUes,  called  at  an  inn  beluseen  the 
Itours  oftJiree  a/id  five  o'clock  on  Sunday  nftemotm^ 
and  demanded  refresJiment,  ttattng^  in  reply  to  the 
landlord,  that  they  were  travellert.  They  were  a<f- 
mitfedf  and^  after  smoking  and  drinking  iliere^  two 
of  them  returned  on  foot,  and  the  iliird  by  an  ouuti- 
bus  to  BirmingJianu 

On  information  laid  the  magistrates,  considering  thai 
tfte  men  had  walked  the  said  distance  for  amusement 
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[G.  B. 


or  exercise  only^  and  were  therefort  not  travellers 

vfiihin  the  IS  ^1%  Vict.  c.  118,  «.  2,  convicted  the 

landlord: 
Heldj   thai  the  conviction  was  wrong,  (he  men  being 

traoeOers  within  the  exception  m  sect,  2,  /bilowing 

Atkinson  ▼.  Sellers.  28  L.  J,  72,  C,  P.  ;  32  L,  T. 

Hep,  178. 

This  was  a  special  case,  stated  for  the  opinion  of 
this  oonrt,  under  20  &21  Vict,  c  43. 

Case. — At  a  petty  sessions  held  nt  King*s-heath,  in 
the   connty  of  Worcester,  on  the  5th  April   1861, 
Richard  Taylor,  licensed  yictoaller,  canying  on  husiness 
at  a  place  called  Alcester  Lane's-end,  appeared  hefore 
the  undersigned  James  Lloyd,  Richard  William  John- 
son and  Thomas  Lanes,  Esqrs.,  three  of  her  Majesty^s 
justices  of  the  peace  for  the  said  connty,  in  answer  to 
an  information  under  the  18  &  19  Vict  c  118,  s.  2, 
charging  him  with  having,  on  Sunday,  the  24th  March 
then  last,  at  the  parish  of   Kmg's  Norton,  in  the 
said   county,   and    otherwise    than    to    a    traveller 
or  lodger  therein,  kept  open  his   hoose    and    pre- 
mises for  the  sale  of  wines,  spirits,  heer  and  other 
fermented   and  distilled  liqaors,   between  three    and 
five  o*c1oek  in  ihe  afternoon,  contrary  to  the  statute  in 
that  case  made  and  provided.     It  was  proved  that  at 
a  quarter-past  four  o*clock  in  the  afternoon  of  the  day 
raenUoned  in  the  information,  five  men  were  in  the 
house  of  the  deft,  drinking  ale  and  smoking ;  that  one 
cf  the  men  was  the  driver  and  another  the  conductor 
of  a  public  omnibns  which  runs  several  times  daily  from 
Birmingham  to  the  deft's  honse  and  back,  plying  for 
passengers  on  its  way,  and  which  had  been  driven  there 
that  afternoon  as  usual ;  that  the  three  other  persons 
had  walked  from  Birmingham  that  afternoon  and  called 
at  the  deft.*s  hoose,  a  distance  of  four  mUes,  and  after- 
wards returned  thence  to  Birmingham,  two  by  the 
onmibus  and  the  third  on  foot ;  that  the  deft,  asked 
these  three  persons  if  they  were  travellers,   and  ad- 
mitted them  on  receiving  answers  in  the  affirmative. 
The  deft  contended  that  the  five  men,  having  come  a 
distance  of  four  miles  from  their  homes,  were  travellers 
within  the  meaning  of  the  statnte,  whether  for  business 
or  for  pleasure.     We,   however,   considered  that  the 
three  men  not  connected  with  the  omnibns,  having 

•  merely  walked  the  above-mentioned  distance  from 
their  homes  for  amusement  or  exercise,  were  not 
travellers  within  the  meaning  of  the  sitatutes,  and 
that  it  was  not  the  intention  of  the  Legislature  to 
throw  open  public  houses  on  Sxmdays  to  persons  living 
within  a  few  miles,  and  who  might  choose  to  walk  or 
ride  there  for  pastime,  and  fined  the  deft  in  the  miti- 

'  gated  penalty  of  Is,  and  costs. 

The  deft,  being  dissatisfied  with  the  decision,  re- 
quested us  to  sign  and  state  a  special  case  for  the  con- 
sideration of  one  of  her  Majesty's  courts  of  law  at 
Westminster,  which  we  hereby  do  accordingly. 

James  Llotd. 
Richard  Wm.  Joiutson. 
Thomas  Lank. 
HayeSf   Seijt   for  the    app. — The    qaestSon    here 
'  arises  nnder  18  &  19  Vict  c.  118,  s.  2,  and  the  con- 
sideration of  the  enactment  in  this  section  has  been 
recently  entertained  by  the  court  in  the  case  of  Atkinson 
V.  Sellers,  5   C.  B.  N.S.,  442;  28   L.  J.   72,  0.  P.  ; 
5  Jur.  N.S.  21 ;  32  L.  T.  Rep.  178.  The  present  easels 
precisely  like  that,  unless  the  court  will  hold  there  is  a 
distinction  between  pedestrians  and  persons  riding  in 

•  an  omnibus.  Here  the  innkeeper  is  found  to  have 
asked  the  persons  whether  they  were  travellers,  and  was 
answered  that  they  were.  Now,  if  the  innkeeper 
makes  such  inquiry  bond  fide  of  strangers,  and  believes 
the  answer,  he  is  clearly  not  liable.  What  can  he  do 
more  ?  The  true  test  is,  whether  the  person  asking 
for  refreshment  is  a  resident  or  a  stranger  to  the  place. 
A  person  who  goes  away  some  distance  from  his  home 
is  a  traveller,  it  matters  notwhether  he  has  walked  or 

[Mao.  Cas.] 


ridden.  Indeed,  a  man  who'walics  needs  refreshment 
more  than  one  who  rides.  The  justices  held  that  the 
driver  and  conductor  of  the  omnibns  were  to  be  re- 
garded as  travellers  within  the  exception  in  the 
statute. 

Keane  contra. — The  effect  of  the  case  of  Atkinson 
V.  Sellers  has  not  been  considered  as  closely  by  Hayes, 
Serjt  as  he  usually  scrutinises  cases.  The  conrt  there 
said  that  the  justices  were  not  bound  to  convict.  The 
case  finds  that  the  men  went  into  the  house,  not  for  le- 
freshment,  but  to  smoke  and  drink.  Now,  drinking 
might  be  refreshing  and  necessary,  but  smoking 
is  not.  The  object  of  the  statute  was  to  prevent 
public-houses  becoming  "boosing  kens  "on  Sunday. — • 
[Erlb,  CJ". — It  is  the  animus  with  which  the  publican 
opens  his  door  which  makes  him  liable  te  be  fined.] 
There  are  two  offences  pointed  at  by  the  second  section 
— keeping  open  the  house  to  sell,  and  then  selling. 
[Erle,  C.J. — It  is  the  same  idea  expressed  in  two 
forms  of  words.]  It  is  not  enough  that  the  men  told 
the  landlord  they  were  travellers :  the  landlord  of  a 
public-house  is  not  to  set  the  statute  at  defiance  by 
simply  putting  the  question,  *^  Aye  or  no,  are  you  a 
traveUer?"  It  is  a  fact  found  by  the  justices  that 
these  men  went  to  the  inn  for  pastime  and  were  there 
drinking  and  smoking.  They  cannot,  therefore,  bo 
regarded  as  travellers  within  the  meaning  of  this  Act. 

Erle,  C  J^. — Tins  was  an  appeal  against  the  con- 
viction of  a  licensed  victualler  by  justices,  for  keeping 
open  his  house  for  the  sale  of  beer,  and  for  selling  beer  to 
persons,  not  travellers,  between  the  hours  of  three  and 
five  o'clock  on  Sunday  afternoon.  We  are  extremely 
desirous  to  give  effect  to  the  intention  of  the  Legisla- 
ture to  prevent  public-houses  from  being  kept  open 
during  the  hours  of  divine  service  on  Sundays,  by  which 
allurement  persons  are  enticed  away  from  church  who 
otherwise  might  be  there,  and  we  are  also  anxioos,  so 
far  as  we  can,  to  give  full  effect  to  the  intention  of  the 
mag^trates  to  prevent  the  population  of  towns  resorting 
to  places  a  small  distance  off  where,  during  the  pro- 
hibited hours,  they  may  smoke  and  drink.  But  wo 
thmk  that  the  facts,  as  found  in  the  case,  and  on  which 
the  justices  convicted,  do  not  authorise  a  conviction. 
The  persons  whom  he  admitted  to  his  honse,  and  to 
whom  he  gave  refreshment,  had  walked  from  Birming- 
ham a  distance  of  four  miles,  and  demanded  refreshment, 
stating  in  answer  to  the  innkeeper's  inquiry  that  they 
were  travellers,  upon  this  he  admitted  them ;  they 
afterwards  returned  to  Birmingham,  two  on  foot  and 
one  by  an  omnibns.  Now,  if  either  for  business  or 
pleasure  these  men  went  such  a  distance  into  the 
country,  they  would  I  think  be  withm  the  exception 
in  the  statnte.  .  I  do  not  think  that  the  Legislature 
intended  to  prohibit  the  giving  refreshment  to  such 
persons  in  such  a  case  as  the  present  In  giving 
this  judgment  we  are  guided  by  the  dedsion  of  thU 
conrt  in  Atkinson  v.  SeSers.  It  is  impossible  to  mis- 
take the  tenor  of  that  judgment ;  it  seems  to  me  to 
lay  down  that  when  a  person  comes  from  a  town  dis- 
tant some  five  miles  off,  and  refreshment  is  given  to 
him  as  a  traveller,  he  is  within  the  exception  in  tho 
statute,  and  falls  under  the  description  of  a  traveller 
within  the  meaning  of  the  Act  of  Parliament 

WiLUAsis,    WiLLBS    and  Byles,   JJ.  concurred 
without  giving  judgment. 

Stevenson,  Oook's-court,  for  Sucklingj  Birmingham,, 
attorney  for  app. 

Judgjiient  for  the  app.,  conviction  reversed^ 
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Chan.]      Egclbsiastical  Coxhissioners  v.  Vbstrt  of  St.  Jambs,  &a,  Clerkeztwell.      [Chan. 


00T7BT  OF  APPEAL  IN  CHANCERY. 

Beportad  by  C.  H.  Kxsmb  and  Thoxas  BBOOxaBAXX, 
Ksqrs.,  Barri«ten-«t-Law. 

Saiurdayf  May  25. 
(Before  the  Lord  Chancellor  (Campbell). 

TBREcCLBSXAfiTiaU:.  COXMI83IONBR8  FOR  EkoLAMD 

and  Courtexay  t«.  The  Yestet  of  the  Parish 
of  St.  James  and  St.  John,  Clekksnwelu 

Eecletiaslioal  ComrnUtioners — Erection  of  cAttrcA-~ 
Metropolu  Local  ManagemaU  Ad — "  Line  of  builds- 
vugt  in  a  ttreeC* 

The  Eeclmattieal  Commimonere  hairing  acquired  a 
site  for  the  erection  qf  a  ehwrch  vriikiM  one  of  the 
mein^lilan  dietriets^  tJke  eAtrcA  vhu  built,  and  had 
been  raited  tix  fteiy  wA«n  the  ttettry  <^  the  ditirict 
interfered,  alleging  that  the  building  va$  being 
erected  several  /eet  begond  ^  the  regtdat  Une  of 
buildings"  m  the  streeL  An  t^fpUcation  was  made 
for  ike  consent  of  the  Metropolitan  Board  of  Works, 
which  was  refuted.     The  erection  being  atten^ted  to 


18  &  19  Vict,  c  120  (the  Metropolis  Local  Maiug^ 
ment  Act),  the  defta.  were  coostitnted  a  body  ooiporati^ 
and  certain  powers  and  authorities  were  theiebj  giveii 
to  them  for  (amongst  other  things)  maintaining  the 
regularity  of  the  Ime  of  buildinga  in  the  streets  within 
their  district,  and  it  was  enacted  bj  sect.  143  that 
"  no  building  shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Worics,  be  erected  berond 
the  regular  Hne  of  buildings  in  the  street  in  which  the- 
same  is  situate,  in  case  the  distance  of  such  line  of 
buildings  from  the  highway  do  not  exceed  thirty  fieet,. 
or  within  thurty  feet  of  the  highway,  when  the  dii- 
tance  of  the  line  of  buildings  tlierefiram  amoonts  to 
or  ezoeeds  thirty  feet,  notwithstanding  there  being  gar- 
dens or  vacant  spaces  between  the  line  of  buildings 
and  the  highway;  and  in  case  any  buildings  be 
elected  contrary  to  this  enactment,  it  shall  be  lawfid 
for  the  vestry  or  district  board  in  whose  psrisk 
or  district  such  building  is  situate  to  csnse  the- 
sama  to  be  demolished  or  set  back,  as  the  cape- 
may  require^  and   to  reoover  the  expenses  inouned 


be  contvuud,  the  vestry  pulled  down  part  qf  thelby  them  from  the  owner  of  the  premises  in  maaBsr 

building,  and  the  Commissioners  therenpon  fled  a  provided  by  this  Act.'* 

bill  for  an  i^function,    Stuart^  V.C,  held  that  upon 

the  construction  of  the  MetrcpoUt  Local  Manage- 
ment Act,  18  (f  19    VicL  c  120,  s,  143,  and  the 

Amendment  Act,  19  ^  20  VicL  s,  3,  the  powers  of  the 

Eodeskutioal  Commissioners  relating  to  the  affairs 

<f  the  Church  were  reserved  to  then,  and  exempted 

them  from  the  operation  of  the  Local  Management 

Act,  and  granted  a  perpetual  u^pmeHon,     On  appeal 

the  decision  was  reverted. 

This  was  an  appeal  from  a  decision  of  Stuart,  V.  C, 
granting  an  injunction  in  a  suit  instituted  by  the  Eccle- 
siastical  Commissioners  for  England  and   the   Bev. 
Anthony  Lefroy  Courtenay,  against  the  vestry  of  the 
parish  of  St.  James  and  St  John,  ClerkenweU,  for 
the  purpose  of  restraining  their  servants,  agents  and 
workmen  from  pulling  down,  destroying,  or  dsmaging 
the     church    in     Penton«street,     or    the     chancel 
thereof,  or  any  part  now  erected  or  hereafter  to  be 
erected,  and  from    obstructing,  impeding,  or  inter- 
fering with  the  erection  thereof;   and  the  bill  also 
prayed  that  the  defls.  might  be  decreed  to  make  com- 
pensation for  the  damage  caused  to  the  said  church  or 
the  chancel  thereof  by  reason  of  the  defts.  having  pulled 
down  and  demolished  the  same,  and  for  all  other  the 
injury  done  to  or  about  the  same  respectively  by  the 
ddfts.,  their  servants,  agents,  or  workmen.    The  facts 
wen  these: — In  the  year   1853  several  leading  inha- 
bitants of  the  parish  of  Pentoriville  held  public  meetings, 
appointed  a  conmiittee,  and  organised  measures  for 
severing  the  district,  which  was  now  the  district  of 
Pentonville,  from  the  pariah  of  ClerkenweU ;  and  in 
the  month  of  April  1854  Pentonville  was  constituted 
an  ecclesiastical  district  by  an  order  in  ooundl.    Steps 
wen  then  taken  towards  building  a  new  church.     A 
aite   was   pnrohased   in    Penton- street   from   Major 
Penton  by  the  Ecclesiastical  CommissionerB,  in  whom  it 
was  now  vested ;  and  in  the  month  of  July  or  Aug. 
1880  a  plan  and  description  of  the  site  and  of  the 
church  to  be  built  thereon  was  submitted  to,  and  was 
eventually  approved  by  the  commissioners,  and   tlie 
ate  and  the  freehold  thereof  wen  conveyed  to  and 
vested  in  the  Ecclesiastical  Commissionera  in  accord- 
ance with  the  provisions  of  the  Acts  of  Parliament. 
The  pit.  Anthony  Lefroy  Courtenay,  who  was  formerly 
the  minister  of  St.  James's  Chapel,  Pentonville,  situate 
close  to  Pentonville-hill,  was  appointed  the  incumbent 
of  the  new  district,  and  in  liim  the  freehold  of  the 
churoh  and  of  the  site  thereof  would,  upon  its  conse- 
cration,  be  vested.     He  entered  into  contracts  and 
commenced  the  erection  of  the  church,  and  a  consider- 
able number  of  workmen  wen  engaged  on  it  for  some 
months,  and  the  church  had  bean  retired  to  a  height  of 
;ibont  five  feet  above  the  level  of  the  ground.    By  the 


The  detts.,  within  whose  distriet  the  cfaanh 
situate,  interfered  with  the  building  thereof^   all^ag 
that  the    church  was  being  erected  abont  tea  feet 
beyond  the  ngular  line  of  boildiogi  in  Penton-atreet,. 
and  that  the  building  ss  proposed  by  the  plaa  was  an 
infringement  of  the  Act  of  Parliament,  and  intecdicted 
by  the  148rd  section,  and  they  threatened  and  intended, 
forcibly  to  level  to  the  ground  a  large  portion  of  the- 
chancel  of  the  church,  and  had,  in  feci,  sent  a  nnmber 
of  workmen  npon  the  site,  who  had  to  sonoe  extent 
pulled  down  and  demolished  UieohanceL  ThepltB.chaigBd 
that  the  churoh  was  not,  nor  was  the  chancel,  or  any  part 
thereof,  erected  beyond  the  ngalar  lias  of  buildings  ui« 
the  street,  within  the  meaning  of  the  Act;  and  snb- 
mitted  that,  even  if  that  wen  so,  a  church  or  ttrrlfwan 
tical  edifice  was  not  within  its  purview. 

Dr.  Courtenay  memorialised  the  Metropolitan  Boari 
of  Works,  and  thereupon  a  special  meeting  of  the^ 
vestry  was  called  by  Mr.  Psscall,  who  was  a  prominent 
member.  At  that  meeting  a  depotation  of  the  vestiy 
to  the  board  of  works  upon  the  subject  of  resisting  the 
erection  of  the  church,oomposed,  as  Dr.Couztenayall^ged, 
almost  entinly  of  directors,  was  appointed,  and  a  memo- 
rial to  the  board  was  prepared.  In  the  coune  of 
tfie  same  day  the  inhabitants  of  Penton-strset  wen 
canvassed  for  signatures  and  eighteen  wen  pro- 
«nred.  The  result  was,  that  the  Metropolitan  Board  of 
Works  nfnsed  to  give  their  consent  to  the  erection  of 
the  churoh,  on  the  ground  that  the  same  waa  opposed 
by  the  local  anthorities. 

The  bill  alleged  that  the  district  surveyor  had 
reported  to  the  Metropolitan  Board  of  Worka  that  the 
chancel  of  the  church  was  not  erected  beyond  the  nga- 
lar line  of  buildings  in  the  street ;  that  the  building 
had  been  approved  by  the  proper  ecclesiastical  autho- 
rities ;  and  that  sll  requinments  in  regard  thento  im- 
posed by  the  Acts  of  Parliament  under  which  the 
Ecclesiastical  CommissionerB  wen  constituted  had  been 
complied  with. 

On  the  4th  Jan.  1861  the  defts.  caused  a  part  of  tke 
tower  and  chancel,  which  they  all^;ed  to  be  in  front 
of  the  line  of  buildings  in  the  street,  to  be  palled 
down  ;  whereupon  the  bill  was  filed. 

On  the  14th  Feb.  the  pits,  moved  for  an  injunction 
against  the  defts.  in  the  terms  of  the  prayer  of  the 
bill  above  set  forth,  and  after  some  disoossion  it  wssbj 
consent  of  aU  parties  turned  into  a  motion  for  a  decree. 

From  the  affidavit  in  sn^^rt  of  the  motbn,  it  ap- 
peared that  a  memorial  in  fiivour  of  the  erection  of  the 
churoh  had  been  signed  by  fifty  inhabitants  of  Pentoa- 
street,  eight  of  whom  had,  as  idleged,  signed  the  meiWH 
rial  to  the  Board  of  Works  under  misnpresentatiou  or 
misappnhensioo.    Two  of  the  filty  signatures  mn 
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glT«n  by  the  oooapien  of  two  houses  adjoiaiog  the 
c^nrbh. 

Bj  the  58  Geo.  8,  c.  45,  it  wis  enacted  thst  it  shonld 
be  hiwAil  for  the  eommissionen  for  building  new 
chnrches  to  accept  and  take  anj  building  or  bidldings 
fit  to  be  need  fer,  or  to  b4  converted  into,  additional 
<diarohes  or  chapels,  and  also  any  lands,  tenements  and 
liereditaments  proper  for  sites  of  additional  chnrches  or 
<^apels,  not  exceeding  in  quantity  in  any  one  place 
"what  might  be  sufficient  for  building  a  new  church 
■or  chapel,  providing  a  churchyard,  and  making  a 
proper  and  sufficient  access  and  approach  thereto, 
£f<om  any  pereons  willing  to  give  the  same;  and 
«very  such  site,  when  conveyed  to  the  commissioners 
«nd  the  church  erected  thereupon,  and  notice  thereof 
0ven  to  the  bishop  of  the  diocese,  should  become 
ior  ever  thereafter  devoted  to  eoderiastical  purposes 
-only,  in  order  that  the  same  might  be  consecrated  by  the 
Inshop  to  public  worship  according  to  the  rites  of  the 
Vnit^  Church  of  England  and  Ireland  as  by  law  esta- 
blished ;  and  dec  that  it  should  be  lawful  for  the  com- 
missioners to  build,  or  cause  to  be  built,  churches  or 
chapels,  under  the  provisions  of  the  Act,  upon  such 
plans  as  they  should  deem  most  expedient  for  the 
afbrdmg  fit  and  proper  accommodation  fer  the  largest 
mmber  of  persons  at  the  least  expense. 

By  subsequent  Acts  of  Parliament  power  wns  given 
to  the  eommissionen  to  advance  and  lend  such  sum  ef 
money  as  to  them  might  appear  to  be  required  and  ex- 
pedient for  or  in  aid  of  building  additional  churches 
and  diapels,  sad  also  to  make  grants  for  the  like  pnr- 


By  the  19  &  80  Vict.  c.  53,  all  the  powers  and 
4Hithorities  then  vested  in  the  commisrioners  for  build- 
dng  new  churches  were  transferred  to,  and  the  same  are 
now  vested  in,  the  pits*,  the  Ecclesiastical  Gommis- 
fiioners  for  England,  who  were,  by  an  Act  passed  in  the 
6  &  7  Will.  4,  duly  constituted  a  body  corporate  with 
perpetual  succession. 

llie  V.  G.  having  granted  a  perpetual  ii^'unetion 
in  the  terms  of  the  prayer  of  the  biU,  with  the 
jid^Uonal  words,  "and  from  in  any  manner  inter- 
fering to  prevent  the  erection  of  the  chancel  or  any 
part  of  the  chureh  **  (vide  trnte^  p.  89),  the  deft  now 
bitmght  the  present  appeal. 

MaUm,  Q.C.,  Ifoodlrq^  and  LtmCey  appeared  in 
support  of  the  decree  of  the  V.C. 

Bacon^  Q.G.  and  Hardy  for  the  apps. 

Wood^ffe  in  reply. 

Authorities  dted :  14  Geo.  3,  c.  17,  sect.  49 ;  58  Geo. 
^,  c.  45,  sects.  3d  and  62 ;  .59  Geo.  3,  c  134,  sects. 
5  and  7;  7  &  8  Vict,  c  56;7&8Victc  84;8&9 
Viet  e.  70,  sect.  25 ;  18  &  19  Vict  c  120;  19  &  20 
Ykt.  c.  53 ;  19  ft  20  Vict  c  112,  ssct  3 ;  Carter  v. 
Crosikif^  28  L.  T.  Rep.  847 ;  Tear  v.  FreAody^  4 
C.  B.,  N.  S.,  529 ;  and  TkMer  v.  The  Board  of  Worke 
^  Ae  Wanidamorik  Dittriei,  3  Jur.  N.  8.  1292; 
£L  G.  on  appeal,  2  De  O.  &  J.  261. 

The  LoBD  Ghakcbllob. — It  is  with  great  reluct- 
snce  and  with  great  pain  tliat  I  feel  myself  compelled 
to  say  I  think  that  the  decree  appealed  against  must 
be  reversed.  It  seems  to  me,  as  far  as  my  observation 
goes,  that  no  harm  would  have  followed  to  the  public 
«r  to  any  individual  if  this  chancel  had  been  allowed 
to  be  erected  and  remain;  but  I  think  that  it  is  erected 
contrary  to  law,  and  the  law  must  prevail.  If  it 
had  been,  as  was  suggested,  that  the  commissiouerB 
bad  a  power  before  the  passing  of  the  Metropolis  Local 
Management  Act  to  erect  a  bmlding  with  such  a  pro- 
jection, I  should  have  thought  that  they  still  retained 
it,  but  I  find  that  it  is  now  clearly  shown  that  they 
bad  no  such  power.  Under  the  14th  section  of 
the  Act  of  Geor.  3,  it  was  forbidden,  and  under  the 
last  Aet  of  Parliament  that  passed  the  same  day  as 
tiie  Metropolis  Management  Act,  it  is  forbidden.  It 
18  exprsMly  forbiddoi,  and  thenfon  it  it  unlawful 


Now,  csn  it  be  said  that  the  sections  relied  upon  by  Mr. 
Malins  ptvo  a  power  to  dispense  with  the  law  ?  It  is 
impossible ;  it  could  only  preserve  the  power  which  the 
commissionem  before  had.  But  they  had  no  sncb 
power,  and  it  would  be  monstrous  to  say  that  these 
sections  that  are  referred  to  were  meant  to  confer  a 
power  upon  them  of  di^Musing  with  the  general  law 
when  they  theu^t  it  convenient  That  bemg  so^  it 
was  unlawful,  and  by  the  express  enactment  of  the 
143rd  section,  if  the  building  be  erected  beyond  the 
general  line  of  the  buildings  of  the  street  in  which  the 
same  is  sitnato,  then  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  it  may  be  dealt 
with  as  the  subsequent  part  of  that  section  provides. 
Therefore  I  cannot  say  that  this  court  has  any  power 
te  grant  an  ii\junction  against  that  being  done  which 
the  law  permits.  I  regret  it  exceedingly,  but  in  the  ^»> 
chaige  of  my  duty  I  am  bound  to  say  that  I  tlunk 
the  V.  G.  took  an  erroneous  view  on  this  subject  and 
that  his  decree  must  be  reversed.  The  bill  I  think 
must  be  reversed,  but  under  the  circumstanoss 
without  costs;  and  I  would  stall  throw  out  a  hope 
that  there  may  bo  some  amicable  arrangement,  and  that 
the  meritorious  and  laudable  hopes  of  those  who  wish 
this  church  to  be  completed  may  not  be  disappointed. 

Solicitora :— /ftf/ian/,  Dale  and  SireUon  for  the 
apps. ;  BouUon  and  Bone  for  the  reaps. 

dJecfee  fetweecL 

'Thuradajf,  Jvbf  4. 
(Before  the  Lord  Gbanceixor  (We8tbuiy)L 

Gabdimall  v.  MoLTVBnx.  ' 

InpmcUon  to  restrain  the  ineumbetU  of  a  dkurck/rem 
aUerimg  Ike  vUerior  arrangemente  of  a  cAtinsA— 
Scheme  far  reetonUion  of  church  approved  by  dUrf 
clerb — Order  dtreding  the  tncnmbent  to  restore  the 
eame^^urisdictum. 
The  Court  of  Ch,  has  no  jurisdiction  to  order  the  jn- 
cuwAeat  of  a  ctoreA,  who  had  made  certain  altera^ 
tions  m  the  bmlding  by  remooing  the  pews,  ^.,  and 
substituting  chairs^  to  take  the  necessary  proeeediHge 
to  obtain  a  faeutty  from  the  bishop  of  the  diocese 
for  the  restoration  of  the  ^ureh. 
An  injunction  was  grtmted  to  restrain  the  aUeration  of 
the  wails  or  bridbwork  of  the  church  without  the 
authority  of  Ae  archdeacon  or  bishop,  on  the  pU.*» 
undertaking  to  apply  to  the  proper  ecclesiastieal 
court  for  authority  to  restore  the  church  to  its  ori" 
gisuUstate, 

This  was  an  appsal  from  two  orders  made  byStaart, 
V.G.  The  bill  was  filed  by  George  Gardinall,  one  of 
the  churchwardens  of  the  parish  of  St  Gregory,  Sud- 
bury, on  behalf  of  himself  and  all  other  the  parishioners 
of  the  parish,  against  the  Rev.  John  Wilfiom  Henxy 
Molyneux,  the  incumbent  of  the  parish,  and  William 
Rowland  Bolfe  and  George  Grimwood. 

About  nine  months  before  the  filing  of  the  bill,  Mr. 
Molyneuxcaused  the  chureh  to  be  closed  for  the  purpose  of 
effecting  certain  repairs  to  the  roof.  This  proceeding,  it 
was  alleged,  was  taken  without  the  <y>nsent  of  the  pit 
or  of  the  parishioners,  and  without  the  immeduto 
anthority  of  the  bishop.  The  bishop's  surveyor  after- 
wards reported  the  repairs,  and  it  was  then  considered 
that  Mr.  Molyneux  was  no  longer  acting  without  the 
bishop's  authority.  On  the  30th  March  1859  Mr. 
Molyneux  caosed  the  pews  of  the  church,  and  also  a 
large  gallery  at  the  west  end,  to  be  out  down,  severed 
and  removed.  For  this  purpose  he  employed  the  deft 
George  Grimwood,  who  was  a  builder ;  and  on  the 
same  day  the  deft  Bolfe,  who  was  an  anctioneer,  pub- 
lidied  a  placard  in  Sudbury,  advertising  for  sale  on  the 
fbUowing  day  a  quantity  of  buildingmaterials,consistmg 
of  doors,  door-frames,  sashes,  casements,  two  staircases, 
pannelling,  &c.  arising  from  the  repairs  ef  the  church  of 
St  Gregory.  The  pit  thereupon,  on  the  morning  of 
the  3Ut  Mflveh,  served  Mr.  Grimwood  with  a  notice, 
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Addressed  to  all  three  ^defts.,  not  to  remove,  sell,  or 
<lJspo80  of  the  pews  and  sittings,  or  the  materials 
thereof,  and  that  it  was  his  intention  to  apply  for  an 
injunction.  The  hiU  was  filed  on  the  same  day.  It 
prayed  that  the  defts.  Moljrneox  and  Grimwood,  and 
their  respective  agents,  &c.,  might  be  restndned  by 
injunction  from  fbrther  destroying,  cutting  down, 
severing,  or  removing  the  pews  and  sittings,  of  or  in  the 
said  church,  or  any  of  them,  or  the  gallery  of  the  said 
church,  or  any  of  the  other  internal  fixtures  and  fittings  of 
the  said  church,  or  any  of  the  materials  or  pannelled  work 
forming  the  said  pews,  sittings,  gallery  fixtures  and 
fittings  respectively,  or  of  which  the  same  respectively 
are  or  were  composed  ;  and  that  the  said  defts.  might 
be  restrained  from  selling  or  disposing  of,  or  putting  up 
or  expoung  or  offering  for  sale,  or  holding  any  sale  by 
aaction,  of  the  building  materials  and  pannelled  work 
mentioned  in  the  said  published  notice  or  advertise- 
ment or  particulars  of  side  before  mentioned,  or  any  of 
them,  or  the  said  pews,  gallery  fixtures  and  fittings 
respectively  or  any  of  them,  or  any  of  the  materials  or 
pannelled  work  of  which  the  same  respectively  were 
composed.  An  injunction  restraining  the  side  was 
granted  by  Stuart,  Y.C.  on  the  same  day,  the  3 let 
March.  In  the  afternoon  of  that  day  a  telegraphic 
dispatch,  containing  notice  of  the  order,  was  served 
upon  Mr.  Rolfe  whilst  in  the  act  of  selling  one  of  the 
lots  on  the  Market-hill,  at  Sudbury.  The  plt.'s  evi- 
dence went  to  show  that  the  deft.  Rolfe  disre^^irded  the 
notice,  and  went  on  with  the  sale  for  about  half  an 
hour  afterwards;  also  that  the  deft.  Grimwood  was 
standing  by ;  that  he  knew  of  the  contents  of  the 
dispatch,  but  nevertheless  assisted  to  continue  the  sale. 
Kotice  of  motion  on  the  4th  April  ensuing,  to  commit  the 
defts.  Grimwood  and  Rolfe  for  contempt,  was  served  on 
them  the  same  evening.  On  or  about  the  4th  April  1 859 
the  pit.  filed  a  supplemental  bill  on  behalf  of  himself  and 
all  the  parishioners  of  St.  George*8,  Sudbury,  against  the 
Be V.  Mr.  Molyneux  and  George  Grimwood.  It  stated  that, 
notwithstanding  the  order  of  the  31st  March,  Mr. 
Molyneux  had  removed  the  pews  and  sittings,  was  then 
taking  and  pulling  up  the  fioor  of  the  church,  and 
placing  brickwork  there,  with  the  intention  of  raising 
portions  of  the  floor  and  substiiuting  chairs  and  benches 
for  pews ;  and  was,  in  fact,  so  altering  the  floor  of  the 
church,  and  materials  of  which  it  was  formed,  as  to 
render  the  same  unsuitable  for  pews.  Mr.  Molyneux 
was  also  about  to  remove  the  west  window  of  the 
church,  and  to  place  a  new  window  in  lieu  thereof.  He 
was  also  causing  a  hole  to  be  cut  in  the  brickwork  of 
the  outer  wall  on  the  south  side  of  the  church,  for  the 
purpose  of  effecting  some  alteration,  the  nature  of  which 
was  unknown  to  the  pit.  The  deft.  Grimwood  was 
the  person  employed  in  carrying  out  these  alterations, 
which  were  being  made  without  the  consent  of  the 
pit.  as  one  of  the  churchwardens,  without  the  consent 
of  the  bishop  or  of  the  parishioners,  and  without  any 
licence  or  facnlty  in  that  behalf.  The  supplemental 
bill  prayed  that  the  defts.,  their  agents,  &c.,  might  be 
restrained  from  taking  up  or  altering,  or  causmg  to  be 
taken  up  or  altered,  the  floor  of  the  said  church,  or 
altering,  or  causing  to  be  altered,  any  of  the 
walls  or  brickwork  of  or  in  the  said  church,  or  executing 
or  causing  to  be  executed  any  works  or  alterations 
affecting  the  floor,  walls,  or  brickwork  of  the  said 
church,  or  affecting  the  internal  arrangement  or  struc- 
ture of  the  said  cimrch,  or  any  of  the  pannelled  work, 
fixtcres,  or  fittings  pertaining  thereto  (and  further,  by 
amendment  on  the  26t}i  May  I860),  "•  until  a  faculty  for 
the  purpose  had  been  duly  obtained."  The  supplemental 
bill  also  prayed  that  the  defts.,  or  one  of  them,  might 
be  decreed  to  account  for  and  pay  to  the  paridiioners 
of  the  said  parish,  or  the  churchwardens  of  the  said 
parish,  for  and  on  account  of  the  parishioners,  the  value 
(to  be  ascertained  in  such  manner  as  the  court  should 
think  fit)  of  the  said  pews,  sittings,  gallery  fixtures  and 


fittings,  so  destroyed  or  removed  as  aforesaid,  and  of  all 
and  every  other  the  materials  and  effects  belonging  or 
pertaining  to  the  sud  church, which  had  been  destn^ed, 
removed,  or  taken  away,  by  or  under  the  directions  of 
the  defts.  or  either  of  them,  and  should  replace  or 
restore,  or  pay  the  costs  and  charges  of  replacmg  and 
restoring  the  said  pews,  sittings,  gallery  fixtures,  fit- 
tings, materials  and  effects. 

On  tlie  20th  April  an  interim  order  for  an  in- 
junction against  the  two  defts.  Mr.  Molyneux  and 
Grimwood,  in  the  terms  of  the  first  paragraph  of  the 
prayer  of  tiie  supplemental  bill,  L  e.  restraining  them 
from  altering  the  floor  of  the  church,  &c.,  was  granted 
until  the  foUowing  day,  and  on  the  2 1st  April  the  in- 
junction was  enlarged  till  the  5th  May,  and  the  motion 
on  behalf  of  the  pit.  to  attach  tiie  defts.  Grim- 
wood and  Rolfe  for  contempt  of  the  injunction  ui 
the  31st  March  was  also  ordered  to  stand  over 
till  the  same  date.  From  the  evidence  it 
appeared  that  on  the  same  day,  21st  April,  Mr. 
Molyneux,  and  Mr.  Hassell,  his  churchwarden,  iasaad 
handbills  to  the  effect  that,  notwithstanding  the  in- 
complete state  of  the  repairs  of  the  church,  in  order  to 
carry  out  the  original  intention,  and  to  prevent  disap- 
pointment to  the  parishioners,-  it  was  determined  to 
use  the  church  in  the  afternoon  in  its  present  rough 
and  disordered  state.  On  the  same  day  a  lai^  num- 
ber of  chairs,  about  200,  were  placed  in  the  church, 
and  divine  service  was  held  in  the  church  in  the  after- 
noon of  Easter  Sunday,  the  24th  April  following.  The 
two  motions  again  stood  over  from  the  5th  to  the 
12th  May.  On  the  latter  day  the  V.C,  after  hearing 
the  evidence,  granted  an  injunction  restraimng  the 
defts.  Messrs.  Molyneux  and  Grimwood,  their  agents, 
'&c,  *^  from  taking  up  or  altering,  or  cauung  to 
be  taken  up  or  altered,  the  floor  of  the  parish  church 
of  St.  Gregory,  in  Sudbury,  in  the  county  of  Suffolk,  in 
the  plt.*s  supplemental  bill  mentioned,  or  altering  or 
causing  to  be  altered  any  of  the  walls  or  brickwork  of 
and  in  the  said  church,  or  executing  or  causing  to  be 
executed  any  works  or  alterations  aiSecting  the  floor, 
walls,  or  brickwork  of  the  said  church,  or  affeot- 
ing  the  internal  arrangements  or  structure  of  the  said 
church,  or  any  of  the  pannelled  work,  fixtures,  or 
fittings  pertaining  thereto,  until  the  hearing  of  the 
cause."  And  it  was  further  ordered  ^*that  the 
pit.  and  defts.  and  any  of  the  churchwardens  of 
the  parish  of  St.  Gregory,  Sudbury,  in  the  county  of 
Suffolk,  should  be  at  liberty  to  lay  before  the  judge 
to  whose  court  the  said  cause  was  attached  proposals 
for  fitting  up  the  interior  of  the  parish  church  of  St.^ 
Gregory  aforesaid,'8nd  providing  proper  acoommodatioa 
therem  for  the  minister  and  parishioners  of  the  said 
parish  for  the  performance  of  divine  service,  but  such 
proposals  were  to  be  subject  to  the  approbation  of  the 
bishop  and  archdeacon  of  the^iocese  of  Ely.''  And 
with  regard  to  the  motion  for  the  committal  of  the 
defts.  Greenwood  and  Rolfe,  it  was  ordered  that  each  of 
them  should  pay  to  the  pit.  '*  the  sum  of  15^  towards 
his  costs  of  such  motion,"  and  on  their  expressing 
their  contrition,  that  no  further  order  should  be  made 
on  tiie  motion.  In  compliance  with  this  order  the 
pit.  and  the  defts.  each  sent  in  proposals.  The  main 
point  of  difference  was  as  to  the  pews.  The  pit  pro- 
posed that  the  pews  which  had  been  removed  should  be 
replaced ;  the  defts.  proposed  to  find  benches  for 
seating  the  congregation,  as  far  as  the  present  seating 
by  chairs  and  benches  was  insufficient.  As  to  the 
gallery  also  at  the  west  end  of  the  church  the  pit  pro- 
posed that  it  should  be  replaced  on  a  phm  to  be  approved 
by  the  bishop,  and  the  organ  restored  therein ;  the 
defts.  propOMd  to  erect  the  organ  at  the  east  end  of 
the  north  aisle,  and  to  open  and  glaze  the  west  window, 
which  was  partially  bricked  up.  These  proposals  wero 
laid  before  the  bishop,  who  made  several  observations 
thereou.    As  to  the  pews  he  had  the  strongest  ob- 
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jeotion  to  chaixs.     He  was  not  averse  to  a  gallery  with 
■an  organ  therein,  bat  not  having  a  plan  of  the  church 
%)efore  him  he  coold  form  no  opinion  whether  it  shoold 
Im  on  the  old  site.    He  repeatedly  and  strongly  urged 
that  no^ng  should  be   csxried   into    effect  without 
a  faculty.      Further    replies    were    sent    by    the 
pit.    and   observations  returned  by  the  bishop,  and 
the  whole  of  the  documents  were  laid  before  the  chief 
«krk.     The  matter  stood  over  for  a  time  to  enable  Mr. 
Jtfolyneux  to  apply  for  a  faculty.     In  May  1860  the 
'deft.  Mr.  Molyneux,  an^  James  Hassell,  his  church- 
wtarden,  presented  a  petition  to  the  chancellor  of  the 
'diocese  of  Ely,  praying  for  a  faculty  to  perform  the 
^'wrarks  set  forth  in  the  petition,  and  a  citation  was 
rissued  under  the  seal  of  the  chancellor  of  the  diocese. 
It  recited  the  petition,  alleging  that  the  following  fur- 
ther works  were  required  to  complete  the  restoration  of 
the  church :  the  floor  of  the  church  to  be  completed, 
the  pulpit  to  be  re-erected  in  its  former  position,  and  the 
■sounding-board  to  be  removed ;  a  new  reading-desk  to 
be  erecteid ;  the  font  to  be  placed  at  the  north-west  end 
of  the  nrve ;  the  organ  to  be  placed  at  the  east  end  of 
the  north  aisle.    In  addition  to  the  present  aocommo- 
^tion,  to  complete  the  seating  of  the  church  with 
4)eache8  similar  to  the  beet  of  thoee  now  in  the  church ; 
^e  bricks  which  at  present  block  up  part  of  the  west 
nvindow  to  be  removed,  and  glass  substituted,  and  the 
windows  of  the  church  generally  repaired  and,  where 
necessary,  reglazed,  and  the  walls  repaired.    The  peti- 
tioner alleged  further,  that  a  meeting  of  the  incumbent, 
^mrchwardens,   parishioners   and  inliabitants  of  the 
parish  was  held  in  vestry  on  the  10th  May  1860,  at 
which  the  said  proposed  works  were  approved,  and  that 
the  cost,  estimated    at  270L,  was    intended  to    bo 
raised,  and  was  for  the  most  part  already  raised,  by 
voluntary  subscription,  without  a  church-rate.     The 
natation  then  redted  the    prayer  for  a  faculty,  and 
cited  the  paxishioners  to  appear    and   show    cause 
■against    the    faculty    before    tlie    surrogate    at    St 
Idary's  Church,  Cambridge,  on  the  26th  May.    The 
jpresent  accommodation,    referred   to  in  the  petition, 
^as  the  providing  of  loose  chairs  instead  of  benches  or 
^pews. 

The  court  was  adjourned  till  the  9th  June.  On  the 
J7th  June  Mr.  Gooday,  the  pit's  solicitor,  as  he  deposed, 
called  with  the  pit  George  Cardinall  upon  Mr.  Moly- 
nenz,  for  the  purpose  of  endeavouring  to  come  to  some 
terms  or  arrangement  respecting  the  fitting  up  ot  the 
ohurch,  but  Mr.  Molynoux  declined  any  such  arrange- 
ment On  Saturday  the  9th  June  Mr.  Gooday  attended 
the  hearing  of  the  application  for  the  faculty,  on  bebalf 
cf  the  pit  and  other  inhabitants.  He  stated  in  his 
affidavit  that  he  opposed  the  granting  of  such  faculty, 
except  in  strict  accordance  with  the  decision  and 
approval  of  the  bishop.  Mr.  Molyneux  also  attended 
and  refused  to  modify  or  alter  l^is  application.  There- 
vpon,  after  hearing  both  sides,  the  court  refused  to 
decree  the  faculty,  on  the  ground,  as  Mr.  Gooday 
alleged,  that  the  deft  did  not  propose  to  carry  the  re- 
fitting of  the  said  church  in  accordance  with  the  bishop's 
suggestions  and  approvals.  The  chief  clerk  made  his  cer- 
tificate, dated  Srd  Dec  1 860,  whereby  he  certified  that,  in 
.  pursuance  of  the  order  of  the  1 2th  Uaey  1859,  the  pit.  and 
the  deft.  Mr.  Molyneux  had  each  laid  before  the  judges 
proposals  for  fitting  up  the  interior  of  the  chnrdi  and 
providing  better  aooommodation,  &c. ;  and  that  it 
would  be  fit  and  proper  that  such  interior  should  be 
fitted  up,  and  such  aooommodation  provided  according 
to  the  plan  thereto  annexed,  which  plan  hcd  been  ap- 
pioved  of  by  the  bishop  and  archdeacon  of  the  diocese 
of  Ely,  as  was  admitted  by  the  pit  and  the  defts.  The 
plan  was  as  follows  :— 

**  1.  The  church  to  be  properly  floored  and  fitted  up 
with  single  pews,  according  to  the  plan  of  the  pews  in 
modem  churches,  or  with  open  benches.  The  question 
4xt  the  general  style  and  character  of  the  pews  or 


benches  to  be  settled  in  the  proceedings  requisite  for 
obtaining  a  faculty. 

*'  2.  The  font  to  be  placed  at  the  west  end  of  the . 
church. 

*'  3.  The  pulpit  to  be  lowered,  and  a  new  reading- 
desk  erected,  as  shown  on  plan,  and  the  sounding-board 
t*  be  removed.  The  pulpit  and  reading-desk  to  be  in 
character  with  the  general  fittings  of  the  church. 

"  4.  The  organ  to  be  placed  as  shown  on  the  plan 
(ft.e.  between  the  north  aisle  and  the  chancel). 

*'  5.  The  west  window  of  the  church  to  be  opened 
and  properly  glazed.'' 
The  V.  C.  approved  the  certificate  on  the  10th  Dec. 
The  cause  then  came  on  upon  the  motion  for  a 
decree,  before  Stuart,  V.  C.  (vide  ante,  p.  136),  when 
his  Honour,  by  his  order  made  in  both  suits,  dated  the 
13th  March,  ordered  a  perpetual  injunction,  and 
ordered  that  the  defts.  should  concur  in  and  take  such 
proceedings  as  should  be  necessary  for  obtaining  a 
faculty  from  the  bishop  of  the  diocese  for  repairing  and. 
restoring  the  said  church  according  to  the  scheme  set 
out  in  the  chief  clerk's  certificate  therein  referred  to ; 
and  further  ordered  tliat  the  scheme  set  out  in  the 
chief  clerk's  certificate,  dated  Srd  Dec.  1860,  for  re- 
pairing and  restoring  the  said  church,  should  be  carried 
into  effect ;  and  that  the  defts.  should  pay  to  the  pit 
his  costs  of  suit,  excepting  the  costs  of  die  affidavits 
used  on  the  application  for  conmuttal  of  the  said  defts. 
The  defts.  then  brought  the  present  appeal,  seeking  to 
reverse  the  two  orders,  dated  respectively  the  12th 
May  1859  and  13th  March  1861. 

^ooon,  Q.C.  and  E,  K.  Karslahe  appeared  for  the 
pit,  and  as  to  the  constitution  of  the  suit  referred  to 
Spencer  v.  The  London  and  Birmingham  Roahocu/ 
Company^  8  Sun.  199;  15  &  16  Vict  c.  86,  s.  42,  rule 
5  ;  Blenkinsop  v.  Blenhtneopy  1  De  G.  M.  &  G.  495.  , 
MalinSf  Q.C.  and  Surrage^  for  the  defts.,  the  apps., 
contended  that  the  court  had  no  power  to  grant  the 
injunction ;  it  was  granted  to  restrain  acts  that  had 
already  been  done.  There  was  no  allegation  in  the  bill 
that  the  pit  had  any  property  or  interest  in  the  church 
beyond  what  the  other  parisbionoDS  had,  and  therefore 
the  suit  should  have  been  commenced  by  information  at 
the  suit  of  the  Attorney-General.  The  Ecclesiastical 
Court  was  the  proper  tribunal  to  have  dealt  with  the 
matter.  They  referred  to  the  case  of  Dewdmey  y. 
Good  and  Ford,  7  Jur.  N.  S.  637. 

The  Lord  Chancellob,  after  expressing  his  regret 
that  the  parish  church  should  have  been  closed  bj 
these  proceedings  for  so  long  a  period,  said  that  the 
court  had  no  power  to  compel  a  restoration  of  the 
church,  nor  indeed  to  grant  the  injunction ;  but  his 
Lordship  thought  that  the  defts.  hsd  shown  acquies- 
cence in  respect  of  the  injunction,  and  therefore  that 
part  of  the  order  of  the  V.C.  would  not  be  disturbed. 
The  order  of  the  12th  May  1859  was  clearly  wrong  in 
directing  that  proposals  should  be  laid  before  the  judg9 
in  chambers  for  the  fitting  up  of  the  interior  of  the 
church,  and  must  be  reversed,  as  well  as  those  portions 
of  the  order  of  the  13th  March  1861  which  directed 
that  the  defts.  should  concur  in  and  take  such  pro- 
ceedings as  should  be  necessary  for  obtaining  a 
faculty;  and  that  the  scheme  set  out  in  the  chief 
clerk's  certificate,  dated  the  Srd  Dec  1860,  should  ho 
carried  into  effect  The  pit  must  undertake  to  apply 
to  the  proper  ecclesiastical  court  for  authority  to  oom-^ 
plete  the  restoration  of  the  interior  of  the  church,  on 
his  dftiug  which  the  order  for  the  injunction  might  con- 
tinue. The  words  "  without  the  auUiority  of  the  bishop 
or  archdeacon  "  should  be  added  at  the  end  of  the  latter 
part  of  the  order  for  theixgunction.  The  bill  must  be 
dismissed  against  the  defts.  Grimwood  and  Eolfe,  hot 
without  costs.  The  deft  Molyneux  to  pay  the  costs  of 
the  suit,  but  not  such  costs  as  were  consequent  upon 
those  parts  of  the  orders  of  the  V.C.  authorising  pro*, 
posals  to  be  laid  before  him  in  chamberst    There  woold 
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hb  no  costs  on  the  appeal.  His  Lordship  further  direetet] 
that  the  present  order  should  not  he  drawn  np  for  ten 
days,  to  enable  the  parties  to  oome  to  some  arrangement. 

Solicitors  for  the  pits.,  ChUton  and  Burton,  agents 
for  Gcodctt/j  of  Sndbiuy. 

Solidtors  for  the  defts.,  Drew, 


3EtOIiLS    COT7BT. 

Boported  by  H.  B.  Tomra^  Esq.,  Barrtster-at-Eaw. 

June  11  and  22, 
COATES  V.  Tbb  NoTTmoHAx  Waterwobrs 

CoMPAinr. 

I^e  NaOmgham  Waterworkt  Act  1845, 9  Viet,  c.  xke,, 

B8,    30,  Sly   32— rAe    Nottmgham    Waierworkt 

Amendment  Act  1854,  17  ^  18  Vict,  e,  ar.,  m.  3,  4, 

5 — Company — Shareholdere—ArreaTe  of  dividend 

— 8urplas  prqfita — Reduction  in  price  of  water, 

■Under  the  provisions  of  the  above-mentioned  Acts  of 

ParUamenif  the  arigmal  shareholders  are  entitled  to 

receive  all  the  arrears  of  their  dividends  on  their 

original  shares  out  of  the  surplus  profits  of  the 

company,  in  priority  to  the   shareholders   under 

the  later  of  the  two  Acts;    and  no  reduetien 

can   be   made  in  the  price  of   water   supplied 

btf   the   defendants*  campang,  untU  the  aoenmn- 

iated  fund    to    be    created  wtder  the  Acts  has 

amounted  to  7500iL,  and  the  dividends  to  iheJuU 

extent  of  10  per  cent,  per  annum  on  ail  the  original 

shares  tn  the  oompany  haive  been  paid* 

This  suit  was  institated  bj  the  pit.  on  behalf  of 

himself  and  all  other  the   holders  of  shares  in  the 

Nottingham  Waterworks  Company,  created  prcTioosly 

to  the  12th  May  1854,  or  issued  in  lien  of  shares  so 

created,  against  the  Nottingham  Waterwoxlcs  Company 

and  the  directors  of  it,  and  John  Stevenson,  the  holder 

of  three  shares  in  the  company,  created  and  issaed  since 

the  paaung  of  the  said  Act  of  1854. 

The  bill  stated  that  by  the  Nottingham  Water- 
ymtrka  Act  1845,  after  repealing  certain  Acts  incor- 
porating other  companies,  it  was,  among  other  things, 
and  by  sect.  9,  enacted  that  the  capital  of  the  said 
company  should  be  75,0002. ;  by  sect  10,  that  the 
flaid  capital  should  be  divided  into  8000  shares,  and 
that  the  amount  of  each  ehare  should  be  25i.,  and 
•after  providing  for  the  general  direetion  and  manage- 
sient  of  the  company  and  its  works,  it  was  enacted 
'hy  sect.  80,  as  follows  :^-**That  no  dividends 
shall  be  maide  ezceedii^;  the  rate  of  10  per 
centum  per  annum  on  each  of  the  shares  given  in 
iieu  of  the  shares  in  the  companies  incorporated  by 
the  Act  hereby  repealed,  and  not  exceeding  the  rate 
•of  10  per  centum  per  annum  on  the  amount  received 
as  calls  or  stock  represented  by  the  new  or  addi- 
tional shares  created  by  virtue  of  this  Act,  unless  a 
krger  dividend  shall  at  any  time  be  necessary  to  make 
up  the  deficiency  of  any  previous  dividend,  when  such 
previous  dividends  shall  have  fallen  short  of  the  10  per 
centum  per  annum  upon  each  of  such  shsres  given  in 
lieu  of  the  said  existing  shares,  and  of  10  per  centum 
per  annum  upon  stock  subscribed  under  the  authority 
of  this  Act,  and  paid  v^  for  the  purpose  of  the  aaid 
vndertaking." 

By  sect.  31  as  follows  :^^^  That  the  contingent 
fund  to  be  set  aside  shall  in  no  case  exceed  the  sum  of 
750021,  and  if  such  fund  shall  at  any  time  be  reduced, 
it  may  thereafter  be  again  restored  to  the  sum  of 
7500l,  and  so  from  time  to  time  as  often  as  such  re- 
duction shall  happen." 

And  by  sect.  82  as  follows : — **  That  when  and  so 
eoon  as  such  fund  shall,  by  accumulation  or  otherwise, 
aEmount  to  the  sum  of  7500^,  and  dividends  to  the 
imount  hereinbefore  limited  shall  have  been  paid,  an 
aecount  of  the  aud  contingent  fund,  and  of  the  re- 
eeiptS)  expenditure  and  profits  of  the  company,  shall 


be  laid  before  the  court  of  quarter  sessions  of  the 
peace  of  the  said  town  and  county  of  flie  town  of 
Nottingham,  and  be  filed  with  the  derk  of  the  peace  • 
of  the  said  town  and  county ;  and  if  it  shall  tiiereupon 
appear  at  such  court  that  the  profits  of  the  eompanj 
for  the  preceding  year  shall  have  exceeded  the  sum 
hereinbeft>re  autlMnsed  tobe  divided  amongst  the  seversl 
proprietors  of  shares  in  the  undertaking,  the  company 
shall  make  such  a  rateable  reduction  in  the  rents  and 
prices  of  water  to  be  furnished  by  the  company  for  the 
then  current  year  as  in  the  judgment  of  the  said  court 
shall  be  proper,  until  by  the  es^enditure  and  payment 
of  the  company  the  contingent  fund  ahall  have  been 
reduced  below  the  said  sum  of  750021,  vrhen  the  price 
of  water  may,  if  necessary,  be  again  raided,  aiMl  so 
from  time  to  time  as  such  evMit  shall  happen.** 

By  the  Nottingham  Waterworks  AmendmSnt  Act 
1854,  after  reciting  (inter  aUa)  the  above-mentioned 
Act,  and  that  under  tiie  powers  and  provisions  thereof, 
the  waterworlcs  of  the  company  of  proprietors  incorpo- 
rated by  a  secondly  therein  redted  Act  were  added  to 
and  incorporated  with  the  works  of  the  Nottingham 
Trent  Waterworks  Company,  and  the  undertddngs  of 
such  two  companies  had  become  amalgamated,  and  the 
shareholders  thereof  were  by  the  above-mentioned  Aefe 
incorporated  into  a  oompany,  under  the  name  of  the 
Nottingham  Waterworks  Company,  and  the  first  and 
second  therein  recited  Acts  were  repioaled ;  and  that  the 
share  capital  of  the  said  Nottingham  Waterworin  Oom«- 
pany  was  by  the  above-mentioned  Act  limited  to 
75,00021,  nearly  the  whole  of  which  had  been  nused 
and  expended  in  addition  to  certain  sums  of  monef 
raised  on  loan  or  mortgage,  and  that  the  cental  wfaidi 
the  oompany  were  by  the  above-mentioned  Act  antho- 
rised  to  rsise  was  insufficient  for  the  purposes  of  mee^ 
ing  the  then  present  and  prospective  requirements  for  a 
supply  of  water  within  the  limits  of  the  aaid  Act ;  it 
was  recited  as  follows : — "  And  whereas  the  shars- 
holders  in  the  company  are  entitled  to  dividends  upon 
the  nominal  amount  of  such  shares  after  a  rate  not  ez- 
ceedmg  ten  pounds  per  centum  per  annum  ;  and  it  ie 
expedient  that  further  and  other  provisions  be  made 
with  reference  to  the  regulation  and  augmentation  of 
the  capital  of  the  company ;  and  whereas  it  is  expedi- 
ent that  the  last  redted**  (t.  e,  the  above-mentioned) 
"Act  should  be  altered,  amended  and  enlarged.**  Bj 
sect  3  it  was  enacted  as  follows: — ^''That  from  and 
after  the  passing  of  this  Act  the  capital  of  the  company 
shall  be  250,000/.,  and  shall  consist  of  5000  shares,  and 
the  nominal  value  of  each  share  shall  be  502.**  And  hy 
sect  4,  ^  that  from  and  after  the  passing  of  this  Aet,  the 
rate  of  dividend  payable  by  the  company  shall  not  exceed 
the  sum  of  2L  lOs,  per  annum  in  respect  of  eaeh  sndi 
share,  unless  a  larger  dividend  be  at  any  time  neceesary 
to  make  up  the  d^dency  of  any  previous  dividend.** 
And  by  sect*  5  as  follows:  **That  every  person 
who  at  the  time  of  the  passing  of  this  Act  shall 
be  the  proprietor  of  one  or  more  shares  in  the 
capita],  by  the  tiiirdly  redted'*  (i  e.  the  ^Amvo- 
mentioned)  "  Aet  authorised,  shall  be  entitied  for  eadi 
such  share  to  a  share  in  the  capital  by  this  Act  autho- 
rised ;  and  the  last-mentioned  shares  shall,  from  the 
passing  of  this  Act,  be  vested  with  all  the  ri^ts  ae-  • 
quired  under  the  thirdly  redted  **  (i,  e,  the  i^ve-men^ 
tioBed)  '*Aot,  m  respect  of  the  same,  so  far  as  such  ri|^te 
are  not  inconsistent  with  the  providona  of  this.  Act,  in 
such  persons  accordingly.*' 

lu  accordance  with  tlie  provisions  of  tiie  last-men- 
tioned Act,  3000  shares  of  50L  each  in  the  said  Notting- 
hamWaterworks  Company  were  allotted  among  the  per- 
sons who  at  the  time  of  the  paedng  of  that  Act  wem 
proprietors  of  shares  created  by  the  first  above-men- 
tiened  Act,  in  tieu  of  tmoh  last-mentioned  shares,  bat 
with  all  the  rights  acquired  under  the  first  above-msB- 
tioned  Act  in  respect  of  the  same;  and  the  oertificaleB 
for  the  original  shares  were  duly  called  in  and  cao-' 
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.oeQecU  and  other  certificates  of  the  said  50/.  shares  were 

graated.  and  issued  in  lien  thereof.    Those  last-men- 

tiooed  certificates  were  in  the  following  form : — 

"  Certificate  of  50/.  share,  No.     . 

"  Nottingham  Waterworks  Company. 

"  This  to  qertify  that  is  the 

proprietor  of  a  share  of  the  nominal  valne  of  50/.  in 
the  capital  of  the  Nottingham  Waterworks  Company, 
which  share  is  No.  ,  and  is  held  subject  to  the 
regulations  of  the  said  company.  Given  under  the 
common  seal  of  the  company  the  day  of 
18    . 

"The  ma»mnm  dividend  is  limited  to  2/.  10«. 
per  annum  on  each  share,  and  the  number 
shares  to.be  held  by  one  person  is  limited 
forty.'* 

Seven  hundred  other  shares  of  50/L  each  in  the  same 
company  were  cceated  and  issued  since  the  passing  of 
the  Act  of  1854b  The  share  capital  of  the  company 
was  185,000/.,  divided  into  3700  shares  of  the  nominal 
value  of  50L 

In  each  year  since  1845  dividends  had  been  de- 
clared and  paid  half-yearly  on  the  shares  for  the  time 
being;  but  the  divid^ds  so  declared  and  paid  previ- 
ously to  tba  passing  of  the  Act  of  1854  did  not  in 
any  year  amount  to  the  maximum  of  10  per  cent  per 
annum  on  the  nominal  amount  of  such  shares,  payable 
under  the  Act  of  1845 ;  and  the  deficiency  or  arrears 
of  such  dividends  had  not  been  paid  out  of  the  income 
($f  any  subsequent  year,  but  were  still  due  to  the 
holders  of  the  shares  in  existence  during  the  period 
aforesaid,  or  which  had  been  issued  in  lieu  of  such 
shares. 

The  dividends  which  had  been  declared  and  paid 
from  the  passing  of  the  Act  of  1854  down  to  the 
end  of  1858,  did  not  in  any  year  amount  to  the 
maximnm  dividend  of  2^  per  cent,  per  annum  upon 
the  nominal  amount  of  the  shares  in  the  company 
payable  under  the  Act  of  1854,  and  the  deficiency  or 
arreaxa  of  such  last-mentioned  dividends  had  not  been 
paid  out  of  the  income  of  any  snbaequent  year,  but  such 
arrears  also  still  remained  dun  to  the  shareholders  in  the 
said  company. 

In  and  since  the  year  1859,  dindends  at  the  maxi- 
mum rate  of  2^  per  cent,  per  annum  on  the  nominal 
amount  of  the  shares  had  been  declared  and  paid  half- 
yearly  to  all  the  shareholders  in  the  company.  There 
was  a  considerable  sum  of  money,  being  surplus 
income  of  the  company,  in  the  hands  of  the  directors, 
iqppUoable  to  the  payment  of  the  axxears  of  dividends 
j^oresjiid.  The  pit  at  the  time  of  the  passing  of  the  Act  of 
1854  held  eighteen  shares  of  25/.  each  in  the  company, 
in  lieu  of  which  shares  he  received  and  became  the  holder 
of  eighteen  of  the  nominal  amounts  of  50t  There  was 
a  laige  arrear  of  dividends  due  to  him,  and  he  insisted 
that  the  arrears  due  to  the  holders  of  shares  in  the 
company  which  were  in  existence  previously  to  the 
passing  of  the  Act  of  1854,  or  which  were  issued  in 
lieu  of  such  shares,  so  as  to  make  up  the  maximnm 
dividend  of  10  per  cent,  per  annum  upon  the 
amount  of  such  shares  in  each  year  from  the  pssabig 
of  the  Act  of  1845  down  to  the  passing  of  the  Act  of 
1854,  ought  to  be  paid  out  of  the  surplus  income  of 
the  company  in  priority  to  the  arrears  of  dividends 
which  had  accrued  since  the  passing  of  the  Act  of 
1854 ;  and  that  the  maximum  rate  of  dividend  payable 
in  each  year  under  the  aforesaid  Acts  of  Parliament 
respectively  ought  to  be  so  paid  in  priority  to  the 
arrears  of  dividends  required  to  make  up  such  maxi- 
mum for  any  subsequent  year.  The  deft.  John 
Stevenson,  the  holder,  as  aforesaid,  of  three  shares 
in  the  company  created  and  issued  since  the  passing 
of  the  Act  of  1854,  and  which  were  not  so  issued  in 
lien  or  in  respect  of  any  previously  existing  shares,  and 
several  other  holders  of  similar  shares,  insisted  that  no 
.  axiears  of  dividends  were  now  payable  la  respect  of 


any  of  the  shares  in  the  company  for  any  of  the 
years  preceding  the  passing  of  the  Act  of  1854. 

The  bill  prayed,  that  it  might  be  declared  that 
tlie  surplus  of  tho  past  income  of  the  oompapy 
not  yet  eiEpended*  and  of  the  future  income  of  the 
company  as  the  same  should  be  received,  after  payment 
of  the  working  expenses  of  the  undertaking  and  the 
interest  on  the  amount  of  money  borrowed  by  the  com- 
pany under  the  authority  of  the  aforesaid  Acts  of  Par- 
liament, and  after  providing  such  an  amount  for  the 
contingent  fund  as  the  directors,  under  the  authority 
of  the  sune  Acts,  might  consider  necessary  to  set 
apart  for  that  purpose,  was  applicable  to  the  payment  of 
arrears  of  dividends  to  the  shareholdens  in  tiie  company 
according  to  the  following  priority — that  was  to  say : 
first,  in  or  towards  payment  of  what  was  due  for 
arrears  of  dividends  to  the  plL  and  all  other  holders- 
of  shares  in  the  company  created  p^viously  to  the 
passing  of  the  Act  of  1854,  or  issued  in  lieu  of  shares 
so  previously  created,  such  arrears  to  be  calculated  so 
as  to  make  up  the  maximnm  dividend  of  10  per- 
cent, per  annum  upon  the  nominal  amount  of  such 
shares  in  each  year  from  the  passing  of  the  Act 
of  1845  down  to  the  passing  of  the  Act  of 
1854  ;  and  secondly,  in  or  towards  payment  of  what 
was  due  for  arrears  of  dividends  to  the  pit.  and  all 
other  holders  of  shares  in  the  company,  so  as  to  make 
up  the  maximnm  dividend  of  2^  per  cenL  per 
annum  upon  the  nominal  amount  of  such  shares  in  each 
year,  from  and  alter  the  passing  of  the  Act  of 
1854  ;  and  that  it  might  be  declared  that  the  arrears 
of  dividends  payable  for  each  year,  according  to  the 
dedamtions  aforesaid,  were  so  payable  in  priority  to  the 
anears  payable  in  respect  of  any  subsequent  year,  or 
that  the  rights  of  the  pit.  and  the  other  shareholders 
in  the  dividends  and  arrears  of  dividends  payable 
under  the  said  Acts  of  Parliament  might  be  otherwise 
ascertained  and  declared;  for  an  account,  for  pay- 
ment of  the  arrears  by  the  directors  of  the  compauy,. 
and  for  further  relief. 

None  of  the  defts.  put  in  any  answer  to  the 
bill,  and  the  statements  in  it  were  admitted  to 
be  true.  The  question,  in  point  of  fact,  to  be- 
now  determined  by  the  court  was  dioitjiy  this:, 
whether  the  arreai-s  of  dividends  which  were  due 
to  the  holders  of  shares  in  the  c<mipany  previously  to 
and  at  the  time  of  the  passing  of  the  Act  of  1854,. 
were  or  were  not  extinguished  by  that  Act  ? 

FoUeU^  Q.C  and  /.  J,  JIamiUon  Uun^phreyt  appeared 
for  the  pit. 

R.  Palmer^  Q.C.  and  L,  Field  for  the  deft.  John. 
Stevenson. 

F.  Bacon  for  the  other  defts. 

Otbome  for  the  local  board  and  all  other  consumers- 
of  water  supplied  by  the  company. 

FoUeU,  Q.C.  in  reply. 

The  Mabtes  of  the  Bolls. — The  question  I  have- 
to  decide  in  this  case  is,  whether,  on  the  construction  of 
two  Acts  of  Parliament,  the  shareholders  in  the  Not- 
tingham Waterworks  Company  prior  to  1854,  ace 
entitled  out  of  the  existing  surplus  profits  of  the  com- 
pany to  be  paid  what  would  be  necessary  to  make  up 
to  10  per  cent,  per  annum  the  dividends  to  be  re- 
ceived on  their  shares  since  1845,  on  tho  nominal 
amount  of  the  orij^nal  shares?  The  first  Act  now  in 
force  was  passed  on  the  30th  June  1845.  It  created 
a  capital  in  the  company,  who  are  the  defts. 
in  the  suit,  of  75,000/.,  counting  of  3000  shares 
of  25/  each.  [His  Honour  rei^  sects.  30,  31 
and  32  as  above  stated,  and  continued.]  Under- 
tliose  sections  of  that  Act,  and  that  Act  gene- 
rally, the  company  was  carried  on,  and  annual  divi- 
dends were  paid,  but  they  did  not  amount  to  10  per 
cent,  per  annum  on  the  shares.  The  second  Act 
WAS  passed  on  the  12th  May  1854,  and  is  the  17  & 
18  Vict.  ex.    At  that  time  a  deficiency  to  a  con- 
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siderable  amount  below  10  per  cent,  per  annum  exi8te4 
in  the  dividends  already  paid,  and  which,  if  that 
second  Act  had  not  passed,  and  the  company 
had  become  sufficiently  prosperous,  the  shareholders 
would  have  been  entitled  to  receive.  The  question  is, 
whether  the  second  Act  of  Parliament  has  deprived  the 
original  shareholders  of  that  right  ?  The  second  Act 
was  passed  for  the  purpose  of  altering,  amending  and 
enlarging  the  former  Act.  It  repeids  no  one  of  its 
clauses ;  it  is  simply  ad(Utioual  to  it ;  and  it  raises  the 
nominal  capital  of  the  company  to  250,000/.,  by 
making  it  to  consist  of  5000  shares  of  50Z.  each.  It, 
in  fact,  changes  the  25/.  shares  created  by  the  former 
Act  into  50l  shares  under  that  Act ;  and  it  creates 
2000  additional  shares  of  50/.  each.  It  limits  the 
dividends  on  .  each  share  to  5/.  per  cent. ;  thereby 
enabling  the  original  shareholders  of  25iL  shares  each 
to  receive  their  original  maximum  of  dividend  in  the 
fihape  of  5  per  cent,  on  the  bOl  shares.  The  parts  of  the 
new  Act  which  alone  seem  to  me  to  have  any  bearing  on 
this  subject  are  in  the  following  places :  in  the  preamble, 
and  the  Srd,  the  4th  and  the  5th  sections.  [His 
Honour  read  the  preamble  and  those  sections  as  above 
stated,  and  continued.]  Upon  the  4th  section  I  am 
of  opinion  that  no  distinction  is  made  between  one 
class  of  shares  and  the  other,  or  between  one  dividend 
and  the  other.  The  words  of  the  Act  are  "  any  pre- 
vious dividend.**  I  do  not  consider  myself  at  Uberty 
to  cut  down  that,  the  most  general  expression,  "  to  any 
previous  dividend  declared  under  the  authority  of  this 
Act,  or  subsequently  to  the  passing  of  this  Act.** 
I  am  at  a  loss  to  understand  why  the  recitals 
which  I  have  read  were  introduced,  unless  it 
was  intended  to  deal  with  those  dividends  which  are 
therein  expressed  to  be  the  right  of  the  then  existing 
shareholders.  I  think  that  dause  deals  with  this  part 
of  the  subject,  by  putting  all  the  dividends  on  the  same 
footing.  But  I  also  think  that  If  there  was  any  doubt 
on  that  point  it  would  be  removed  by  the  5th  section. 
For  what  are  the  rights  there  spoken  of  which  are  pre- 
served to  the  shareholders  under  the  first  Act  ?  They 
are  the  rights  acquired  under  that  Act  The  pream- 
ble recites  that  under  that  Act  the  shareholders  were 
entitledfto  a  dividend  of  10  per  cent,  on  the  nominal 
amount  of  their  shares.  That,  therefore,  was  one  of  the 
rights  acquired  under  that  Act ;  and  that  therefore  was 
one  of  the  rights  vested  in  the  old  shareholders  on 
taking  new  shares  under  the  later  Act.  Indeed,  ex- 
cept the  clause  refers  to  such  dividends,  it  is  difficult 
to  see  what  are  the  rights  to  be  vested  in  them,  or  why 
such  right  to  be  paid  the  deficiency  of  former  dividends 
should  be  excluded.  Well,  then,  are  these  provisions  in- 
consistent with  the  provisions  of  the  later  Act  ?  Certainly 
not  It  seems  to  me  that  they  are  not  only  consistent 
witli  them,  but  that  any  other  construction  would  be  in- 
consistent with  the  provisions  of  both  Acts,  which 
must,  for  this  purpose,  be  read  together.  That 
this  is  so  is,  to  my  mind,  made  dear  by  the 
contention  on  behalf  of  the  consumers,  and  the 
clauses  on  which  they  rely  for  their  rights.  The 
contention  of  the  consumers  is,  that  the  deficiency 
of  dividends  under  the  former  Act  is  gone ;  that  only 
deficiencies  on  dividends  declared  since  the  passing  of 
the  second  Act  can  now  be  made  good  out  of  the  profits 
of  the  company ;  and  that  the  excess  of  profits  after 
that  should  be  applied  in  reducing  the  price  of  water 
to  tlie  consumers.  But  under  the  second  Act,  taken 
alone,  there  is  no  power  of  reducing  the  price  of  water 
to  the  consumers;  it  is  solely  under  the  first  Act, 
which  is  incorporated  with  the  seeond,  and  enlarged 
and  amended  by  it,  that  that  power  can  be  exercised. 
But  the  only  clause  in  the  former  Act  under  which  that 
reduction  of  price  to  the  consumers  can  be  effected  is 
the  32nd  section.  [His  Honour  again  referred  to  that 
section,  as  above  stated,  and  continued :]  So  that  the 
reduction  of  price  to  the  consumer  is  not  to  take  place 


until  the  accumulated  fund,  if  created,  shall    havo- 
amounted  to  7500/.,  and  aft«r  dividends  to  the  amouot 
of  10  per  cent,  shall  have  been  paid  on  the  original 
shares ;  that  is,  the  court  of  quarter  sessions,  which 
alone  has  authority  to  do  it,  has  no  power  or  jurisdic- 
tion to  reduce  the  price  of  water  until  10  per  cent, 
dividends  have  been  paid  on  the  original  shares.     The 
nominal  value  of  the  shares  is  doubled  by  tiie  second 
Act.,  and  the  dividend  of  5  per  cent  is  substituted 
for    10    per    cent    on    the    former    half    amount 
But    that  is    virtually  the   same    thing,   and  thea 
power  is  given   by  the  4th   section  of   the  second 
Act    to  pay  the    deficiency  of  any   previous    divi- 
dend.    I  consider  it,  therefore,  dear,  that  not  only  ars- 
the  directors  authorised  to  pay  the  deficiency  of  previoos- 
dividends  from  the  beginning  in  1845,  but  also  that 
the  court  of  quarter  sessions  has  no  power  to  reduce 
the  price  to  the  consxmiers,  until  every  previous  d^ 
ficiency  in  the  dividends  is  paid.     I  will  therefore  make- 
a  declaration 'to  that  effect;  but  I  wiU  vary  the  ex- 
pression of  it,  if  it  shall  appear  to  counsd  to  b» 
inadequate  in  that  form  to  explain  the  constructUm 
I  have  put  on  the  clauses  of  these  two  Acts  of  Parlia- 
ment    l*he  decree  will  therefore  be  this: — Dedars 
that  the  surplus  of  the  past  income  of  the  said  Not- 
tingham Waterworks  Company,  not  yet  expended,  and 
the  future  income  of  the  said  company,  as  the  same 
shall  be  received,  after  payment  of  the  working  ex- 
penses of  the  undertaking,  and  the  interest  on-  tbo 
amount  of  the  money  borrowed  by  the  company  under 
the  authority  of  the  aforesaid  Acts  of  Parliament,  and 
after  providing  such  an  amount  for  the  contingent  fund 
as  the  directors  under  the  authority  of  the  same  Acts 
may  consider  necessary  to  set  apart  for  that  purpose,  is 
applicable  to  the  payment  of  arrears  of  dividends  to 
the  shareholders  in  the  said  company,  in  the  following 
manner  —  that    is    to    say :   in    or    towards     pay- 
ment   of   what    is    necessary    to    make  up  the  de- 
fidency    of    any    previous    dividend    dedared    sub- 
sequently to  the  passing  of  the  Nottingham  Water- 
works   Act    1845;     and    if  such    surplus  sliall  be 
insufficient  to  pay  such  defidency  in  full,  then  that  the 
same  is  to  be  applied  pro  rata  in  payment  of  so  mndi 
of  snch  deficiency  as  the  said  surplus  will  extend  to 
satisfy,  to  each  of  the  shareholders  of  the  company, 
and  so  on  in  each  and  every  year,  so  long  as  any  such 
surplus  shall  exist,  until  the  whole  of  the  deficiency  of 
any  previous  dividend  shall  have  been  made  good,  and 
paid  to  the  shareholders  of  the  company."    That  de- 
cree will  probably  be  all  that  i  s  required  for  tlie  par- 
pose  of  this  suit,  and  it  will  be  unnecessary  to  take  any 
of  the  accounts  as  prayed  by  this  bill.     The  costs   of 
the  pit.*  and  of  the  defts.  the  directors,  must  be  paid  out 
of  the  funds  of  the  company. 


COTTBT   OF   EXCHEdTTEB. 

Reported  by  F.  Dailbt  and  H.  Lbiob,  Eoqra.,  Bariisteia- 

at-Law. 

June  9,  1860  and  JvHy  6,  1861. 

The  Attorney-General  v.  Floykr,  Setmkb  and 
DiGBT,  re  Bankes. 

Succession  Duty  Act  1853— (16  ^  17  Vict,  c.  51)^ 
Who  the  *^  predecessor"^ — /?a/«  of  duty  paytdHe, 

Henry  Bankes  being  seised  in/ee,  devised  certain  lands 
to  his  son  Henry /or  lifiy  remainder  to  his  first  and 
other  Sims  m  taU  male,  Henry  the  son  heing  tenant 
for  life^  and  William  John^  his  eldest  living  son, 
tenant  in  tail  male  in  remainder ^  and  of  ftM  age, 
siifiered  a  recovery  m  1810  to  such  uses  as  they 
should  jointly  appoint ;  m  default  of  ftppointment  to 
the  use  of  Henry  for  li/e,  then  to  such  uses  as  Wii- 
liam  John  should  appoint  if  he  survived  his  ft/fher, 
by  deed  or  unll,  and  in  default  of  such  appointment  to 
the  same  uses  as  in  the  original  wilL  Afterwards,  m 
1821,  there  was  a  deed  of  appointment  by  Henry 
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and  kit  son   WiSiam  Jaim  to  such  vses  at  they 
should  jointly  ctppokU^  then  to  Henry  for  life,  then 
•    to  WiWagn  John  fir  iife,  remainder  to  his  first  and 
other  sons  in  tail  fnahj  then  to  tJie  use  of  George, 
the  nexi  son  of  the  second  Henry,  for  Iffe,  remainder 
to  his  first  and  other  sons  in  taU  male.     The  Joint 
power  €ff  appointment  in  the  deed  of  1821  wcu  never 
execuietL     The  second  Henry  died  in  1834.     WU- 
Ham  John  died  in  1855  without  issucy  and  thereupon 
George  succeeded  to  the  estate  as  tenant  for  life : 
Held,   that    the  estate  and  interest  of   George  toas 
derived  from  Henry  and  WiHiam  John  as  the  pre- 
deoessorSf  and  that  the  rate    of  succession  duty 
payable  by  the  representatives  of  George  should  be 
3  per  cent,  on  one  moiety  in  respect  of  the  interest 
derived  from  the  brother  William  John,  and  1  per 
eesU,  on  the  otlter  moiety  in  respect  of  the  interest 
derived  from  Henry,  the  father  of  George. 
This   was  an  infarmation  flSed   by  the  Attorney- 
General,  and  the  object  of  it  was  to  obtain  from  defta., 
who   are    tiio    ezecntors  of  the  will  of  the  Bight 
Honourable  George  Bankes,  late  of  Kingston-hall,  in 
the  county  of  Dorset,  deceased—  Floyer  and  Seyiner 
being  tmstees  of  a  settlement  of  1855,  made  by  his 
eldest  son  Edmnnd  George  Bankes — payment  of  the 
dnty  owing  to  her  Majesty  in  respect  of  the  succession 
of  the  said  George  Bankes,  deceased,  in  certain  real 
property  to,  which  he  became  beneficially  entitled  in 
possession  on  the  death  of  his  brother  'V^^Uiam  John 
Bankes,  and  also  of  the  dnty  in  respect  of  the  snooes- 
sion  in  the  same  property  of  his  eldest  son  the  said 
Edmund  Geo.  Bankes,  who  became  beneficially  entitled 
thereto  in  possession  npon  his  said  father^s  death ;  and 
also  of  the  dnty  owing  in  respect  of  the  successions  of 
several  younger  children  of  the  said  Geoi^e  Bankes, 
deceased,  in  the  same  property  under  the  appointments 
made  by  his  will  and  codicils  respectively  in  pursuance 
of  certain  powers  enabling  him  in  that  behalf.     The 
question  for  the  decision  of  the  court  was  as  to  the 
rate  of  duty  payable  in  respect  of  such  successions 
respectively. 

Henry  Bankes,  formerly  of  Kingston-hall,  Esq. 
(since  deceased),  was  owner  of  certain  real  property  in 
the  counties  of  Dorset  and  Cumberland.  On  the  18th 
Aug.  1774  ho  duly  made  his  last  will,  and  thereby 
devised  his  said  real  property  unto  his  brotliers-in-law, 
John  Wynne  and  William  Wynne  (both  deceased),  to 
hold  the  same  (subject  m  to  part  thereof  to  a  yearly 
rentchargo  of  600/.,  payable  to  his  wife  Margaret,  now 
deceased,  for  her  life)  unto  them,  their  heirs  and 
assigns,  to  the  uses  therein  and  hereinafter  in  part 
stated  in  cfiect  as  follows : — ^To  the  use  of  the  testator's 
son  Henry  Bankes  for  life,  without  impeachment  of 
waste,  with  a  limitation  to  the  use  of  the  said  John 
Wynne  and  William  Wynne  and  their  heirs,  during  the 
life  of  the  said  Henry  Bankes  (the  son),  in  trast,  to 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  son  of  the  body  of  the  said  Henry 
Bankes  (the  son)  lawfully  begotten,  and  of  the  heirs 
male  of  the  body  of  such  first  son  lawfully  to  be  begot- 
ten, severally,  successively  and  in  remainder  one  after 
the  other,  as  they  respectively  should  be  in  seniority  of 
age  and  priority  of  birth,  and  of  the  several  heirs  male 
of  the  body  and  bodies  of  such  respective  sons  lawfully 
issuing,  with  divers  remainders  over. 

The  said  testator  Henry  Bankes  died  in  Sept.  1776, 
and  the  said  will,  with  a  codicil  thereto,  dated  20th  of 
the  same  month  of  August,  confirming  the  said  will, 
was  shortly  after  testator's  death  proved  in  the  Pre- 
rogative Court  of  the  Archbishop  of  Canterbury  by 
tlie  said  Margaret  Bankes,  his  widow,  who  was  ap- 
pointed the  esecutrix  during  the  minority  of  the  said 
Henry  Bankes,  the  son. 

Henry  Bankes  the  younger,  who  was  the  first  and 

eldest  son  of  the  said  Henry  Bankes  (the  son),  died  in 

1806,  unmaxried  and  without  issue,  and  William  John 

[Mao.  Ca9.] 


Bankes,  who  was  the  second  son  of  the  said  Heniy 
Bankes  (the  son),  thereupon  became  and  was  at  the 
time  of  the  date  and  execution  of  the  indenture  of 
bargain  and  sale  next  hereuiafler  stated,  the  first 
tenant  in  tail  >in  remainder  expectant  on  his  father's 
death  of  the  real  property  devised  by  the  said  will, 
and  he  attained  his  age  of  twenty-one  years  in  the 
year  1809. 

By  an  indenture  of  bargain  iind  sale,  dated  28th 
June  1810,  made  between  the  said  Heniy  Bankes  of 
the  first  part,  the  said  William  John  Bimkes  of  the 
second  part,  Jonathan  Holmes  (since  deceased)  of  the 
third  part,  and  Jos.  Lowden  of  the  fourth  part,  duly 
executed,  and  afterwards  enrolled  in  the  Court  of 
C.  P.,  after  reciting  as  or  to  the  eflfect  stated,  and  that 
the  said  Henry  Bankes  (the  son)  and  William  John 
Bankes  were  desirous  and  had  determined  to  suffer  s 
common  recovery  of  the  manors,  castles,  advowsons, 
messuages,  lands,  tenements  and  hereditaments  devised 
by  the  will  of  the  said  Henry  Bankes,  and  of  settling 
the  same  to  the  uses,  &c.,  in  the  said  indenture  de- 
clared, it  is  witnessed  that  for  docking,  barring  and 
destroying  the  estate  tail  of  the  said  William  Bankes 
of  and  in  the  same  manors,  &c.,  by  the  said  indenture 
bargained  and  sold,  or  otherwise  assured,  and  all  re- 
versions and  remainders  expectant  or  depending  ou  the 
same  estate  tail,  and  all  dormant  entails  (if  any)  in  the 
said  Henry  Bankes  (the  son),  and  all  conditions  and 
collateral  limitations  annexed  to  the  said  estates  tail 
respectively,  and  for  settling  and  assuring  the  same 
manors,  &c.,to  the  use  by  the  said  indenture  limited  and 
declared,  and  for  the  nominal  considerations  therein 
mentioned,  the  said  Henry  Bankes  (the  son)  did  bargain 
and  sell,  and  the  said  William  John  Bankes  did  gnmt, ' 
bargain,  sell,  ratify  and  confirm  unto  the  sold  J.  Holmes 
and  his  assigns,  the  manors,  &c.,  therein  particularly 
described,  being  the  real  property  devised  by  the  said 
tesUtor's  will,  as  before  stated,  to  hold  the  same  (sub- 
ject to  the  said  yearly  rentchargo  of  600/.)  unto  the  said 
J.  Holmes  and  his  assigns  during  the  joint  natural  lives 
of  the  said  J.  Holmes,  H.  Bankes  (the  son)  and  W.  J. 
Bankes,  to  the  intent  tJiat  Holmes  might  become  tenant 
of  the  freehold  of  the  manors,  &c,  by  the  said 
indenture  bargained  and  sold,  to  the  end  that  one  or 
more  common  recovery  or  recoveries  might  be  sufiered 
in  manner  therein  mentioned,  with  a  declaration  that 
the  same  and  other  the  assurances  therein  mentioned* 
should  enure  to  the  uses  by  the  same  expressed,  as  to 
certain  part  thereof,  to  the  use  of  the  said  Henry 
Bankes  (the  son),  his  heirs  and  assigns,  for  ever ;  and 
as  to  the  other  part  thereof  (being  that  portion  of  the 
said  real  property  to  which  the  .question  in  this  suit 
relates),  to  the  use  of  such  person  or  persons,  for  such 
estate  or  estates,  and  for  such  interest  or  interests,  by 
way  of  annuity,  rentcharge,  or  otherwise,  and  in  such 
parts,  shares,  and  proportions,  and  upon  such  trusts 
and  for  such  ends,  intents  and  purposes,  and  charged 
and  chargeable  in  such  manner,  and  either  absolutely 
or  conditionally,  and  subject  to  such  powers  of  revoca- 
tion and  of  new  appointment,  and  other  powers,  pro- 
visoes, conditions,  restrictions,  limitations,  declarations 
and  agreements,  as  the  said  Henry  Bankes  (the  son) 
and  William  John  Bankes  jointly,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be 
sealed  and  delivered  by  them  in  the  presence  of  two  or 
more  credible  witnesses,  and  attested  by  the  ^  same 
witnesses,  should  direct,  limit,  or  appoint;  and  in  de- 
fault of  such  direction,  limitation,  or  appointment,  and  in 
the  meantime  subject  thereto,  to  the  use  of  the  said  H. 
Bankes  (the  son)  during  hb  lile,  without  impeachment 
of  waste,  and  with  the  same  or  the  like  powers  of 
leasing,  and  other  powers  and  privileges  as  were  given 
to  them  by  the  will  of  the  said  Henry  Bankes,  the  tes- 
tator, in  confirmation  of  the  same  estate  for  life,  and 
the  powers  and  privileges  annexed  thereto,  with  re- 
mainder to  the  use  of  such  person  or  persons  for  such 
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estate  and  interest,  &c.  as  the  said  Wm.  Jno.  Bankes 
at  anj  time,  and  from  time  to  time  from  and  after  the 
decease  of  the  said  Hem-}'  Baukes  (the  son),  and  in  the 
event  of  his  the  said  Wpi.  John  Bankes  snrriving  the 
same  Henry  Bankes,  hy  any  deed  or  deeds,  instrument 
or  instmments  in  writing,  to  be  sealed  and  delivered 
hy  him  in  the  presence  of  t?ro  or  more  credible  wit> 
nesses,  or  by  his  last  will  and  testament  in  writing, 
&c,  should  duect,  limit,  or  appoint,  and  in  default 
thereof  then  to  the  same  or  the  like  uses,  &c  as  the 
same  manors  and  other  hereditaments  respectiTely  wore 
limited  by  the  will  of  the  said  Henry  Bankes  the  tes- 
tator, after  and  expectant  on  the  sereral  estates  limited 
for  the  life  of  the  said  Henry  Bankes  (the  son),  or  as 
near  thereto  as  might  be,  &c. 

A  common  recovery  was  afterwards  duly  suffered  in 
or  as  of  Trinity  Term  1810,  in  pursuance  of  the  agree- 
ment contained  in  the  said  indenture  of  bargain  and 
sale. 

By  an  indenture  of  settlement,  dated  2nd  June  1821, 
[a  lease  for  a  year  precedent  thereto],  made  between 
the  said  H«  Bankes  (the  son)  of  the  first  part,  the  said  W. 
Jno.  Bankes  of  the  second  part,  Henry  Seymer,  W. 
Bond,  the  Rev.  G.  Pickard  and  the  Rev.  Heiiiy  Master- 
man  of  the  fourth  part,  duly  executed  and  attested, 
after  reciting  as  before  stated,  and  that  the  said  H. 
Bankes  (the  son)  was  sebed  to  him  and  his  heirs  in  fee- 
simple  of  divers  hereditaments  in  Dorsetshire  in  addition 
to  those  limited  to  the  use  of  the  said  Henry  Bankes  (the 
son),  in  fee,  and  also  possessed  of  certain  leasehold 
hereditaments  in  the  said  county;  and  also  that  the 
freehold  and  leasehold  hereditaments  of  the  said  H. 
Bankes  (the  son)  were  convenient  to  be  held  together 
with  the  manoxs  and  other  hereditaments  so  subjected 
to  the  joint  power  of  appointment  of  the  said  H.  Bankes 
(the  son)  and  William  John  Bankes,  and  thereinafter 
settled  by  them;  and  also  reciting  that  the  said  H. 
Bankes  (the  son)  and  William  John  Bankes,  and  by 
way  of  family  arrangement,  and  on  mature  considera- 
tion, agreed  to  join  in  settling  and  assuring  the  several 
manors,  &c.,  as  thereinafter  declared,  and  for  that 
purpose  the  said  H.  Bankes  (the  son)  and  William  John 
Bankes  had  determined  to  execute  their  joint  power  of 
appointment  and  to  make  and  execute  the  several  con- 
veyances, releases  and  assignment  after  contained; 
the  said  Henry  Bankes  (the  son)  and  William 
.John  Bankes  jointly  in  that  behalf,  did  by 
that  their  deed,  sealed  and  delivered  by  them  jointly, 
in  the  presence  of  two  credible  witnesses,  &c, 
jointly  direct,  limit  and  appoint  that  all  those  the 
manors,  &c.,  first  thereinafter  released  should  thence- 
forth remain  and  be,  and  that  the  said  recovery 
and  all  other  assurances  should  thenceforth  be  and 
remain  (subject  to  the  said  annuity)  to  the  uses  after 
limited.  And  it  is  thereby  also  witnessed  that,  in 
pursuance  and  further  performance  of  the  said  agree- 
ment, and  for  the  considerations  therein  mentioned, 
Henry  Bankes  (the  son)  and  Wm.  John  Bankes  did 
grant,  bargain,  sell  and  release  unto  the  said  Seymer 
and  Bond,  their  heu's  and  assigns  for  ever,  firstly,  the 
several  manors  (being  all  the  same  premises  as  are  de- 
scribed in  and  conveyed  by  the  before-stated  indenture 
of  bargain  and  sale,  and  the  recovery  suffered  in  pur- 
suance thereof) ;  and,  secondly,  the  manor,  &c.  therein 
described  (being  hereditaments  whereof  the  said  Henry 
Bankes  was  seised  for  an  estate  of  inheritance 
in  fee-simple,  or  for  some  other  estate  of  inheritance), 
to  hold  to  Seymer  and  Bond,  their  heirs  and  assigns, 
upon  the  trusts  therein  declared ;  as  to  such  part  as 
was  by  the  said  indenture  of  bargain  and  sale  limited 
to  the  use  of  the  said  Henry  Bankes  (the  son)  in  fee- 
sunple,  to  the  use  of  the  said  Henry  Bankes  (the  son) 
his  heirs  and  assigns  for  ever;  and  as  to  the  other 
parts  thereof,  **  the  said  settled  estates,**  including  that 
]>ortion  of  the  real  property  devised  by  the  said  testa- 
tor's will  (to  which  the  question  in  this  suit  relates),  to 


such  uses,  &c  &c.,  as  the  said  Henry  Bankes  (the  mn> 
and  Wm.  J.  Bankes  should  jointly  appoint;  and, subject 
thereto,  to  the  use  that  France8,the  wifeof  Henry  Bankes^ 
the  son  (who  died  in  her  husband*s  lifetime),  should,  if 
she  survived  her  said  husband,  receive  for  her  lifeTOOiLa- 
year,  with  a  term  of  500  years  to  Pickard  and  Masternuui, 
for  securing  due  payment  thereof,  and  providing  for  the 
maintenance  of  any  tenant  in  tail  during  minority,  t» 
Henry  for  life ;  then  to  William  John  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  thea 
to  the  use  of  George  Bankes  (the  person  in  question), 
the  next  son  of  the  second  Henry,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male.  The  joint 
power  of  appointment  in  the  deed  of  1821  was  never 
executed.  The  second  Henry  died  in  1834,  and  WllUara 
John  in  1855  without  issue,  whereupon  George  sue* 
ceeded  to  the  estate  as  tenant  for  life.  Under  the- 
Successiou  Duty  Act  1853  there  became  payable  in 
respect  of  the  succession  of  George  Bankes  in  the  said 
settled  estates,  according  to  the  vadue  to  be  ascertained 
as  in  the  Act  mentioned,  eight  half-yeariy  in- 
stalments, the  fint  whereof  ought  to  have  been  paid 
at  the  expiration  of  twelve  months  next  after  George 
Bankes  became  entitled  to  the  beneficial  enjoyment. 

George  Bankes  was  tenant  for  lifb  in  possession  of 
the  settled  estates  in  the  settlement  of  1821,  at  the 
time  the  diseDtailing  deed  next  mentioned  was  made» 
and  Edmund  George  Bankes  was  his  first  son,  arid  aa 
such  was  tenant  in  tail  male  in  remainder,  expectant 
on  his  father's  death,  and  by  a  disentailuig  deed  of  the 
2nd  July  1855,  made  between  the  said  George  Banker 
of  the  first  part,  the  said  Edmund  George  Bankes  of 
the  second  part,  and  J.  S.  Gregory  of  the  third  part, 
and  duly  enrolled  pursuant  to  the  Statute  for  the 
Abolition  of' Fines  and  Recoveries,  Edmund  Geoxgo- 
Bankes,  with  the  consent  of  the  said  George  Bankes,. 
his  father,  as  protector  of  the  settlement  of  1821,  dis- 
entailed the  settled  estates  comprised  therein,  and  the- 
said  George  Bankes  conveyed  the  same  to  such  uses, 
&C.,  as  the  said  George  Bankes  and  Edmund  George- 
Bankes  should  by  deed  jointly  appoint ;  and  in  default 
thereof  the  same  were  to  be  •  to  the  uses  of  the  said, 
settlement.  ' 

By  an  indenture  of  settlement  dated  3rd  July  1855, 
between  said  Geo.  Bankes  of  the  first  part,  said  Edmd. 
Geo.  Bankes  of  the  second  part,  said  Floyer  and  Seymer 
of  the  third  part,  the  said  Floyer  of  the  fourth  part,  and 
the  said  J.  S.*Gregory  of  the  fifth  part ;  after  reciting. 
the  settlement  of  June  1821,  that  Frances  Bankes  died 
in  1823,  that  said  Henry  Bankes  did  not  marry  after- 
wards ;  that  Henry  and  William  John  Bankes  did  not 
exercise  their  power  of  joint  appointment,  and  that 
said  Henry  Bankes  did  not,  except  to  secure  a  jotnture- 
for  the  wife  of  George  Bankes  and  the  mother  of  said 
William  George  Bankes ;  that  said  Henry  Bankes  died 
on  17th  Dec.  1834,  and  William  John  Bankes  on  I5tli 
April   1855,  unmarried    and     without    issue;    that 
Edmund  George  Bankes  was  bom  on  24th  April  1826, 
and  was  the  first  son  of  said  George  Bankes---the  last- , 
mentioned  disentailing  deed  of  the  day  previous ;  that 
Edmund  George  Bankes  intermarried  on  24th  Jan. 
1 848  with  Rosa  Louisa  Bastard,  spinster,  and  had  two 
sons  by  her,  to  wit,  Henry  John  P.  Bankes,  bom  on 
12th  Feb.  1850,  and  Walter  Ralph  Bankes,  bom  in 
Ang.  1853 :     it  is  witnessed  that  said  George  and 
Edmund  George  Bankes,  by  virtue  of  the  power  given 
to  them  jointly  by  the  indenture  of  2nd  July  1855,  and 
of  eveiy  other  power,  &c.,  did  appoint  that  all  and 
singular  the  said  settled  estates  should  remain  to  the 
uses  therein  stated ;  and  it  was  further  witnessed  that 
said  George  and  Edmund  Geo.   Bankes,  by   way  of 
further  assurance  and  in  ud   of    the  appointment 
thereby  made,  did   grant  unto  the  said  Floyer  and 
Seymer,    their     heirs     and     assigns,    all    the    said 
settled    estates    (except    the     leasehold    parts),    to- 
hold   to   them,  then:  heirs    and    assigns  for    ever,. 
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ncTcrtheleas  to  the  wes  and  upon  the  tnuts  therein 
mentioned,  and  as  George  and  Edmnnd  George  Bankea 
ahoald  joinUj  appoint,  and,  in  default,  to  Flojer 
and  Seiner,  their  executors,  administrators  and 
amif^ns,  for  500  years;  remainder  to  Gregory,  his 
executors,  administrators  and  assigns,  for  the  term  of 
•one  day,  to  prevent  mezger,  and  subject  thereto  to  the 
use  of  George  Bankes  for  life ;  remainder  to  Floyer 
4ind  Seymer  for  1000  years,  upon  certain  trusts ; 
remainder  to  Gregory  for  one  day,  and  subject  thereto 
to  the  use  of  Floyer  and  Seymer  for  the  life  of  Edmund 
<jeorge  Baokes,  and  after  his  decease  to  the  use  of 
Henry  John  P.  Bankes,  tlie  first  son  of  Edmund 
<3eorge  Bankes,  for  lite,  and  after  his  death  to  the  use 
of  the  first  and  every  other  son  of  the  said  Henry  John 
P.  Bankes  severally  and  sucoessi^y,  according  to 
priority  of  birth,  and  the  heirs  male  of  the  bodies  of  the 
same  sons  respectively,  every  elder  of  the  same  sons, 
and  the  heirs  male  of  his  body  to  take  before  every 
jounger,  &c. ;  and  on  failure  of  such  issue,  to  the  use 
of  tho  said  Walter  Ralph  Bankes,  the  second  son  of 
said  Kdmimd  George  Bankes,  for  life,  and  afterwards 
-over  to  his  sons  in  a  similar  manner ;  and  on  failure  of 
such  issue,  to  the  use  of  Henry  Hyde  Nugent  Bankes, 
the  second  son  of  said  George  Bankes,  for  life,  and 
afterwards  over  to  his  sons  in  a  similar  manner;  and  on 
failure  of  such  issue,  to  the  use  of  William  George 
Hawtrey  Bankes,  the  third  son  of  George  BunkeSi  for 
life,  and  afterwards  over  to  his  sons  in  a  similar 
manner ;  and  on  failure  of  such  issue,  to  the  use  of 
Wynne  Albert  Bankes,  the  fourth  son  of  said  George 
Bankes,  for  life,  and  afterwards  over  to  his  sons  in  a 
eimiliir  manner ;  and  on  failure  of  such  issue,  to  the 
use  of  the  fifth  and  every  other  younger  son  of  said 
<jreorge  Bankes,  severally  and  succesdvely,  according  to 
piiority  of  birth,  and  the  heirs  male  of  the  bodies  of  the 
fiame  sons ;  and  on  failure  of  such  issue,  to  the  use  of 
Kdward  Bankes  for  life ;  afterwards  to  the  use  of 
John  Scott  %Lnkes,  the  eldest  son  of  said  Edward 
Bankes,  for  life,  and  aftei  wards  over  to  his  sons  in  a 
similar  maimer ;  and  on  failure  of  such  issue,  to  the  use 
of  the  Rev.  Eldon  Surtees  Bankes,  the  second  son  of 
-said  Edward  Bankes,  for  life,  and  afterwards  over  to 
his  sons  in  a  similar  manner ;  and  on  failure  of  such 
issue,  to  the  use  of  the  said  George  Bankes,  his  heirs 
and  assigns  for  ever. 

The  said  George  Bankes  by  his  will,  dated  28th 
July  1855,  recited  that  by  the  said  settlement  of  2nd 
June  1821  a  power  was  limited  to  him  to  cliarge  all  or 
any  part  of  the  hereditaments,  &c.,  thereby  settled, 
except  certain  parts  expressly  excepted,  with  portions 
for  his  daughters  and  younger  sons.  And  by  the 
settlement  of  3rd  July  1855, being  a  resettlement  of  the 
estates  settled  by  the  settlement  of  1821,  a  power  was 
Ihnited  to  him  to  charge  all  or  any  part  of  the  heredi- 
-taments,  &c  thereby  settled,  except  certain  parts 
thereof  expressly  excepted  from  the  operation  of  the 
same  power,  but  which  were  not  altogether  the  same 
parts  thereof  as  were  excepted  from  the  operation  of 
tlie  said  power  created  by  the  settlement  of  1821. 
**  Kow,  therefore,  by  virtue  and  in  exercise  of  every 
power  and  authority  whatsoever  mo  in  this  behalf  in 
•any  way  enabling,  I  do  hereby  charge  all  those  the 
manors,  &c,  setUed  by  the  settlement  of  1821,  re- 
settled by  the  settlement  of  1855,  except  such  parts 
thereof  as  by  the  settlement  of  1821  were  excepted 
from  the  operation  of  the  said  power  thereby  created, 
and  except  also  such  parts  as  by  the  settlement  of  1855 
were  excepted  from  the  operation  of  the  stud  power 
thereby  created,  with  thefollowingsumsasportionsfor  ray 
three  youngs  sons  and  my  four  daughters  respecdvely — 
that  hi  to  say,  1 0,0001  for  mysecond  son  H.  H.  M .  Bankes, 
50002.  for  my  thurd  son  William  George  H.,  5000/. 
for  my  fourth  son  Wynne  Albert,  5000/.  for  n^ 
^oghter  Georg>ana  Charlotte  France^  wife  of  said 
.John  jployer,  and  in  M^action  of  a  ooTemmt  con- 


tained in  her  marriage  settlement,  and  tho  sum  of 
bOOOL  each  to  Adelaide,  Augusta  Anne  and  Octavia 
Elizabeth.** 

By  a  codicfl  to  his  said  will,  dated  25th  Feb.  1856, 
after  taking  notice  of  the  death  of  his  said  daughter 
Octavia  Elizabeth,  he  made  a  further  apportionment  of 
3000/.  to  his  daughter  ilrs.  Floyer,  ZOOOL  to  his 
daughter  Adelaide,  and  3000/.  to  his  daughter  Augusta 
Anne,  and  charged  the  same  hereditaments  with  the 
payment  thereof. 

By  a  second  codicil  to  his  said  will,  dated  the  16th 
June  1856,  after  reciting  the  appointment  made  by 
his  will  and  codicil  in  favour  of  his  sud  daughter 
Adelaide,  he  revoked  the  same,  and  declared  that  certain 
provisions  which  he  had  then  lately  made,  in  contem- 
pladon  of  her  marriage  with  the  defL  Digby,  should  be 
deemed  in  lieu  of  a  Inquest  of  3000/.  to  her  contuned 
in  his  will,  and  made  payable  out  of  his  general  per- 
sonal estate,  and  also  of  5000/.  and  3U00/.  by  his  will 
and  codicil  charged  upon  the  said  settled  estates. 

George  Bankes  died  on  the  6th  July  1856,  and  his 
said  will  and  codicils  were  duly  proved  by  defts.  (and 
William  G.  H.  Bankes,  smoe  deceased),  his  executors, 
on  the  1 5th  Aug.  then  next 

Upon  the  death  of  George  Bankes,  his  eldest  son,  the 
Sfud  Edmund  George  Bankes,  or  defts.  Floyer  and 
Seymer,  on  bis  behalf,  became  entitled  in  possesnou  to 
the  succession  conferred  on  the  said  E.  G.  Bankes  by 
the  settlement  of  1855,  and  duty  became  payable  in 
respect  thereof;  and  the  said  five  younger  children  of  the 
said  George  Bankes  then  also  became  respectively 
entitled  in  possession  to  the  portions  so  apportioned  to 
them ;  and  defts.  Floyer  and  Seymer,  as  the  trustees, 
are  personally  accountable  in  respect  of  the  duty  on  all 
the  successions;  and  application  has  been  made  to 
defts.  for  payment  after  the  rate  of  8  per  cent,  on  the 
value  of  tbat  portion  of  the  succession  conferred  on 
George  Bankes  by  the  settlement  of  1821,  derived  under 
the  will  of  Henry  Bankes,  the  subsequent  bargain  and 
sale  of  Jan.  1810,  and  the  recovery  suffered  in  pur- 
suance thereof;  and  the  Attorney-General  insists  that 
this  is  the  proper  rate  of  duty,  inasmuch  as  this  portion 
of  the  succession  of  Georf^  Bankes  was  derived  by  him 
from  his  brother  the  said  William  John  as  predecessor. 

The  same  as  to  Edmund  George  Bankes,  inasmuch  as 
the  settlement  of  1855,  under  which  tho  sud  E.  G. 
Bankes  takes  his  succession,  was  a  disposition  made  by 
himself  at  the  date  whereof  he  was  entiUed  to  the 
property  comprised  therein  expectantiy  on  the  death  of 
his  father,  the  said  G.  Bankes,  and  he  is  therefore 
chargeable  with  duty  at  the  same  rate  as  he  would 
have  been  chargeable  with  if  no  such  disposition  had 
been  made ;  and  the  proper  rate  of  duty  with  which 
the  said  Edmund  George  would  have  been  chargeable 
if  the  settlement  of  1855  had  not  been  made  is  3  per 
cent.,  inasmuch  as  in  that  case  he  would  have  derived 
his  succession  from  his  father^s  brother,  the  said 
William  John  Bankes,  as  predecessor. 

The  same  in  respect  of  the  several  portions  appointed 
by  the  said  will  and  codicils  of  George  Bankes  to  his 
five  younger  children,  inasmuch  as  such  younger 
children  derive  tlieUr  interests  under  one  or  other,  or 
both,  of  the  instruments  by  which  the  several  powers 
of  appointment  which  George  Bankes  assumed  to 
exercise  in  their  favour  as  before  stated  were  respectively 
created ;  that  is  to  say,  the  settlement  of  1821,  which 
was  a  disposition  made  b^  their  father*s  brother 
William  John,  and  the  settiement  of  1855,  which  wsb 
a  disposition  made  by  theur  own  brother  Edmund 
George,  so  that  thdr  interests  were  derived  either  from 
their  uncle  or  from  their  brother  as  predecessor,  within 
the  meanmg  of  the  4th  section  of  the  Succession 
Duty  Act  1853. 

The  Attome^Gwertd  (Sir  R.  Bethell),  SoUcUcr- 
Gewral  (Sir  W.  Atherton),  Sir  i  >ire%  and  Bwmi^ 
for  the  Crown:  • 
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RoU,  Q.C.,  M,  Smith,  Q.C.  and  C.  ffall  for  the 
<lcfts. 

The  Attomey-Gmeral  ▼.  Stbtharp,  3  H.  &  N.  424  ; 
Attorney-Genaraly,  Braybrook^  2  L.  T.  Bep.  N.  S. 
383 ;  Lord  SaIloun*s  case,  m  the  H.  of  L.  (decided 
yeetcrdaj,  the  8th  Jane  1860),  were  dted. 

Cur,  adv.  vtdt, 

July  6,  1861. — Braiiweli«,  B.  delivered  judgment. 
— The  first  question  in  this  case  is,  what  is  the  rate  of 
succesaion  duty  on  so  innch  of  the  snccession  of  Geoige 
Bankes    in  property  comprised  in  an   indenture  of 
June  2)  1821,  as  was  derired  under  the  will  of  Uenzy 
Bankes,  and  an  indenture  of  Juno  28,   1810,  and  a 
recovery  suffered  thereon?      To   determine  that  we 
must  determine  who  is  or  are  the  predecessor  or  pre- 
decessors under  the  2nd  section  of  the  Succession  Duty 
Act  (the  16  &  1 7  Vict,  c  51)— that  is  to  say,  who  is  or 
.ire  the  person  or  persons  from  whom  the  interest  of 
George  Bankes  is  derived.   Now  his  interest  was  derived 
thus :    Henry  Bankes,  being  seised  in  fee,  devised  the 
lands  in  question  to  his  son  Henry  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  and  died; 
Henry,  the  son,  being  tenant  for  life,  and  William  John, 
his  eldest  living  son,  tenant  in  tail  male  in  remainder, 
and  of  full  age,  suffered  the  recovery  in  question  to 
such  uses  as  Qiey  should  jointly  appoint ;  in  default  of 
appointment  to  the  use  of  Henry  for  life,  in  confirma- 
tion of  the  same  estate  for  life  as  was  given  by  the  will 
of  the  tenant  before  mentioned ;  then  to  such  uses  as 
William  John  should  appoint,  if  he  survived  bis  father, 
by  deed  or  will,  and,  in  default  of  such  appointment,  to 
the  same  uses  as  in  the  original  will  before  mentioned. 
There  was  afterwards,  in  1821,  a  deed  of  appointment  by 
Henry  and  his  son  William  John,  to  such  uses  as  they 
ahould  jointly  appoint,  then  to  Henry  for  life,  then  to 
William  John  for  life,  remainder  to  his  first  and  other 
sons  in  tail  male ;  then  to  the' use  of  Qeorge,  the  per- 
son in  question,  the  next  son  of  the  second  Henry,  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male. 
The  joint  power  of  appointment  in  this  deed  of  1821 
was  never  execute(L     The  second  Henry  died  in  1834; 
William  John  died  in  1855,  without  issue,  and  there- 
upon George  succeeded  to  the  estate  as  tenant  for  life. 
Now,  if  George's  predecessor  is  exclusively  his  grand- 
father or  Ids  father,  the  rate  of  duty  is  1  per  cent. ; 
but  if  his  brother  William  John  is  his  predecessor,  in 
ivhole  or  in  part,  then  in  respect  of  the  interest  derived 
from  him   3  per  cent,  ought  to  be  paid.     The  first 
<|uestion  then  is,   is    any  of  the  interest  of  George 
Bankes  derived  from  his  brother  William  John,  within 
the  meaning  of  the  second  section  of  the  Duty  Act  ? 
It  seems  impossible  to  say  there  is  none.    The  result 
of  the  two   dispositions  of  1810  and   1821   is  that 
Henry  being  tenant  for  life,  William  John  tenant  in 
tail  male  in  remunder,  with  remainder  over  to  George 
in   tail  male,   Henry  and  William  John  suffering  a 
recovery  acquire  a  joint  power  of  disposing  of  the 
fee,   bar  all  subsequent  remainders,    and   ultimately 
execute  that  power  of  disposing  of  the  fee  by  giving  an 
estate  for  life  to  Henry,  remainder  for  life  to  William 
John,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  (xeorge  for  life.     If  we  look  at  the  dispo- 
sition of  1810,  it  amounts  to  this,   that  Heniy  gets 
back  what  is  called  tlie  same  estate  for  life,  and  William 
John  converts  his  estate  tail  into  a  fee-simple,  out  of 
which  is,  by  his  act,  in  part  at  least,  derived  the  subse- 
quent estates,  created  by  the  disposition  of  1821.    If 
we  look  at  that  transaction,   it  is  the  joint  aot  of 
William  John  and  his  father  which  conferred  tlie  estate 
on  Geoige ;  it  is  from  the  estate  tail  of  William  John, 
and,  at  least  in  part,  by  the  act  of  William  John,  that 
GeoTge's  life-estate  is  derived.     If  William  John  had 
survived  his  father,  suffered  a  recoveiy  to  such  uses 'as 
Jis  he  should  appoint,  and  then  had  appointed  to  the 
uses  of  the  deed  of  1821,  subsequent  to  the  lif(?-estate 
of  the  fatheri  it  could  not  be  doubted  that  "he  would  be 


the  predecessor  from  whom  George's  interest  was  de* 
rived ;  so  if  the  recoveiy  had  been  suffered  without  the 
intermediate  power  of  appointment  directly  to  audi 
uses.    Then  does  the  circumstance  of  the  father  bdng 
a  party  to  the  dispositions  prevent  any  of  the  interest 
being  derived  from  William  John?     Let  it  be  tried 
thus :  suppose  the  recovery  had  been  to  the  use  of  the 
father  Henry  for  life,  remainder  to  William  John  in 
fee,  or  to  such  uses  as  he  should  appoint,  and  then  ha 
had  appointed  to  the  uses  of  the  deed  of  1821  sabse- 
quent  to  the  life-estate  of  the  father,  would  not  the 
interest  be  derived  from  him  ?     Clearly.     So  also  if 
the  intermediate  power  of  appointment  had  been  left 
out     This  shows  that  neither  the  fact  of  the  father 
Henry  being  a  party  to  the  disposition,  nor  the  fact  of 
the  l^e-estate  of  George  not  being  directly  created  bj 
the  deed  to  lead  the  uses  of  the  recovery,  nor  conse- 
quently those  two  facts  combined,  prevent  the  interest 
being,  in  part  at  least,  derived  from  William  John. 
The  next  question  is,  is  the  interest  wholly  derived 
from  William  John  the  brother,  or  in  part  from  Henry, 
the  father  of  George?     We  tlu'nk  the  latter  is  the 
case.     Henry  and  William  John  have  a  joint  power  of 
appointment,  and  the  act  of  each  is  necessary  to  give 
the  estate  for  life  to  George.     George  mighty  indeed, 
have  had  such  an  estate,  or  rather  an  estate  taO,  had 
the  joint  power  of  appouitmcnt  not  been  executed; 
but  still  the  estate  which  he  gets  under  that  power, 
Henry  and  William  John  might  have  given  the  same 
estate  to  an  entire  stranger.    Tliis  is  not  inconastent 
with  the  decision  of  theAUomey-GenoralY.  Stbikorpe, 
3  H.  &  N.  424.     It  is  true  that  it  was  there  held 
that  the  deft,  derived  no  interest,  or  no  appreciable 
interest,  from  his  father ;  tliat  his  father  took  bade 
his  life-estate,     and  the  deft.*s    interest  there  was 
derived  from  his  own  estate  tail ;  he  got  no  more,  nay 
less,    than   he  would  have  hnd  had  the  power  <^ 
appointment    not    been    executed.     So    we    should 
say  here,  had  the  question  been  what  duty  William 
John  should  pay,  as  he  would  get  back  0nly  what  was 
his  own  before.     But  here  George  gets,  not  by  his  own 
act — not  anything  of  his  own  estate,  but  by  the  joint 
act  of  his  father  and  brother  operating  on  a  fee,  created 
indeed  out  of  the  brother's  estate,  but  which  he  alone 
could  not  operate  on.     See  the  judgment  of  the  L.  C. 
in  Lord  Brayhrooh£»  case,  folio  6.     We  were  much 
pressed  by  the  decision  of  the  Attorney-General  ▼. 
Lord  Braybrooke,  but  in  truth  that  case  is  not  inoon^ 
sistent  with  our  present  decision,  as  wai(  shown  by  the 
Attorney-General.     It  is  a  convenient  expression  to 
speak  of  the  continuation  of  a  family  settlement ;  but 
the  expression  is  obviously  too  vague  for  the  enun- 
ciation of  a  proposition  of  law.     Its  use  is  justified 
by  the  case  of  Loi'd  Saltoun  v.  The  Lord  Advocate^ 
which  is  an  authority  for  our  present  dedsion.    That 
case  decided  that  the  statute  is  to  have  a  proper  con- 
struction.  Can  it  be  doubted,  populnrly  speaking,  that 
it  was  from  Henry  and   William  John  jointly  that 
George's  interest  was  derived?     Kor    is  there  any 
hardship    in    this.      If  there    is    any    reason  why 
a    succession    derived   from    a    brother   should  pay 
more  than   one  derived  from  a  father,  that  reason 
exists  as  much  in  such  a  case  as  the  present  as  in  any 
other.    In  the  result  then,  whether  we  consider  half 
to  come  from  Henry  and  half  from  William  John,  or 
that  the  interest  derived  from  each  cannot  be  disUn- 
guished,  and  that  sect.  13  applies,  the  rate  of  doty  is 
3  per  cent  on  one  moiety,  and  1  per  cent  on  the 
other.    The  same  considerations  determine  the  next 
question,  the  rate  of  duty  in  respect  of  the  succession 
of  Edmund  George  Bankes.    With  respect  to  the  last 
question  it  seems  dear  that  I  per  cent  is  the  rate  of 
duty.    The  settlor,  the  person  ftom  whom  the  interest 
of  the  children  is  derived,  is  their  father.    The  decree 
should  be  accordingly.    This  judgment  was  prepared 
before  the  decision  of  Lord  Bn^rookc'i  case  in  the 


MAGISTRATES'  CASES. 

.1  ,  ■  ;  '■'  a= 


409 


Ex.] 


Taylor  v.  Veuobttk. 


[Ex. 


H.  of  L.  Though,  as  we  are  glad  to  think,  that  case 
sanctions  the  views  we  have  taken  here,  it  is  not  so  in 
j>oint  as  to  dispense  with  onr  giving  our  reasons  for 
our  decision  in  this  case.  In  this  judgment  we  are 
unanimous. 

Decree  accordinghf,    3  per  oeitt  on  one  moiety^ 
and  1  per  cent,  on  the  other. 
Solicitors,  Inland  Revenue, 

Wednesday,  June  12. 

TAYIiOR  V,  VeROBTTE. 

Bribery — Action /or  penalties  under  17  ^  18  VicL  c, 

102 — Staying  proceedings  Jbr  wilfiU  delay, 
TkepU.  in  an  action  for  penalties  yor  bribery  on  the 
17^18  VicL  c.  lOfi,  is  bound  by  the  Uth  section  to 
jfToceed,  without   VfUful  delay.       The  bribery  vas 
alleged  to  be  in  May  1 859,  no  action  toas  commenced 
until  Ibth  March  1860;  terit  served  27(A  April 
1 860  {pU,  and  deft,  lived  in  the  same  tovm) ;  appear- 
once  entered  Ath  May;  declaration  deUvered  nth 
April  1860;  plea  2M  April  1861;  issue  joined 
7  th  Mc^  1861;  appKeation  Jbr  rule  to  stay  pro- 
ceedings 1st  June  1861  f 
Held,  as  there  was  no  sufficient  reason  assigned/or  the 
pit  *s  delay,  the  delay  vfas  wilfuly  and  proceedings 
ordered  to  be  stayed. 

This  was  an  action  brought  to  recover  penalties  for 
bribery  under  tlie  17  &  18  Vict,  c  102  ("  An  Act  to 
consolidate  and  amend  the  laws  relating  to  bribery, 
treating  and  undue  influence  at  elections  of  members  of 
Parliament  '*),  upon  a  letter  of  which  the  following  is  a 
copy : — 

"Peterborough,  April  27th,  1859. 
"  Mr.  Turner,  Mr.  Peach 's  Yard. 
"  If  you  will  be  so  good  as  let  Mr.  Richard    Kelly 
know  that  this  election  will  take  place  on  Saturday, 
and  that,  as  he  has  promised  to  vote  for  Mr.  Wballey, 
I  hereby  promise  on  behalf  of  the  committee  of  Mr.  W. 
to  pay  his  expenses  if  he  will  fulfil  sach  arrangement. 
"Yours  obediently,  W.  Vergette.** 
The  plL  is  an  attorney  and  solicitor,   carrying  on 
imsiness  in  partnership  with  L.  J.  Deacon,  at  the  city 
of  Peterborough,  and  the  deft  is  a  grocer,  residing  and 
carrying  on  his  business  in  the  same  dty,  whicli  he  has 
<done  for  twenty  years  last  past. 

The    declaration  stated    that  the  deft.,   after  the 
pasang    of    an   Act   of    Parliament^    passed  in    a 
sesfflon   of  Parliament  held  in  the   17  &  18  years 
of   the    reign    of    Queen    Victoria,    intituled    "An 
Act  to  consolidate  and  amend  the  laws  relating  to 
1)ribery,  treating,  and  undue  influence  at  election  of 
inemb«r8  of  ParUament,*^  and  before  this  suit,  promised 
money  to  or  for  one  Bichard  Kelly,  who  was  a  voter 
within  the  true  meaning  and  intent  of  the  said  statute 
for  and  at  an  election  finr  members  of  Parliament  for 
the  borough  of  Peterborough,  in  the  county  of  North- 
ampton, in  order  to  induce  the  said  Richard  Kelly  to 
Tote  at  the  said  election  contrary  to  the  form  of  the 
statute,  whereby  the  said  deft,  became  liable  to  forfeit 
for  his  said  offence  the  sum  of  100^    2.  And  also  for 
.  that  the  deft,  after  the  passing  of  the  said  Act,  and 
before  this  suit,  gave  money  to  or  for  the  said  R. 
'Kelly,  so  being  such  voter  as  in  the  said  first  count 
.  mentioned,  in  order  to  induce  the  said  R.  Kelly  to  vote 
at  the  said  election,  contrary  to  the  form  of  the  statute, 
'Whereby  the  said  deft,  became  liable  to  forfeit  for  such 
his  offencethesum  of  1002.  3.  And  also  for  thatthedeft., 
after  the  passing  of  the  said  statute,  and  before  this  suit, 
gave  money  to  or  for  the  said  R.  Kelly,  so  being  such  voter 
as  aforesaid,  on  aooonnt  of  his  having  voted  at  the  said 
election  in  the  first  count  mentioned,  contrary  to  the 
statute,  whereby  the  deft  became  liable  to  forfeit  for 
such  his  offence  the  sum  of  lOOil ;  and  the  pit  diums 
*500t 

Plea,  not  goil^  by  statute  81  Jao.  I,  c.  4,  s.  4. 
The  writ  was  issued  on  the  15th  March  1860,  served 


27th  April  i860  ;  appearance  entered  4th  May  I860; 
dechiration  on  17th  April  1861  ;  plea  25th  April  1861 ; 
issue  joined  7  th  May  1861. 

The  deft,  upon  an  affidavit  of  the  above  facts,  and 
also  alleging  that  there  had  been  no  good  cause  for  the  de- 
lay in  proceeding  with  the  action,  that  he  believed  the 
delay  had  been  wilful  and  had  taken  place  from  a  desire 
on  the  par^  of  the  pit  and  of  those  by  whom  he  was 
instigated  to  annoy  and  prejudice  deft.,  and  to  keep  the 
charge  of  bribery  hanging  over  his  head,  and  undisposed 
of  as  long  as  possible;  that  he  had  a  good  defence 
to  the  action  on  the  merits,  and  was  advised  by 
counsel  to  move  for  a  rule  to  show  cause  why 
deft  should  not  be  at  liber^  to  add  to  the  plea 
already  pleaded  the  following  pleas,  viz. :  1.  That  the 
writ  was  not  served  within  one  year  after  offence  com- 
mitted. 2.  To  further  maintenance  of  action,  same 
plea.  3.  To  whole,  action  not  proceeded  with  "with- 
out  wilful  delay.  4.  To  further  maintenance,  same 
plea:  or  why  all  proceedings  in  this  case  should 
not  be  stayed  on  the  grounds  alleged  in  the  said 
pleas. 

Field  having  on  the  1st  June  1861  obtained  such 
rule, 

Macaulay,    Q.  C.    (^Tompson    Chitty    with  liim) 
showed  cause. — Pit's  affidavit  states  that  the  time  he 
has  taken  in  prosecuting  the  action  has  been  such  as 
the  rules  and  practice  of  this  court  allow,  and  which 
time  he  has  used  in  such  a  manner  as  appeared  to  him 
most  convenient  under  the  circumstances  of  the  case ; 
that  he  had  not  nor  ever  had  any  desire  to  annoy  or 
prejudice  deft.,  nor  was  he  instigated  by  any  one  to  do 
so,  but  was  actuated  by  a  desire  to  visit  the  penalties 
attached  to  bribery  upon  the  deft*  with  a  view  by  this 
action  (appearing  to  him  more  reliable  than  criminal 
proceedings)  to  prevent  a  repetition  of  bribery  at  future 
elections  at  Peterborough ;  that  the  e^itnesses  iu  this 
and  another  similar  action  were  persons  who  he  believed 
were  actively  engaged  in  the  mob  at  the  railway-stAtion, 
and  on  account  of  the  feeling  then  and  since  existing  he 
had  been  unable  until  lately  to  obtun  the  information 
and  evidence  upon  which  he  had  been  advised  to  make 
specific  charges,  and  to  set  out  specific  offences  in  the 
declarations  in  the  said  action ;  that  the  same  writswere 
required  in  both  actions,  and  he  was  anxious  to  try  both 
at  the  same  time,  and  that  he  could  not  bring  them  to 
trial  at  an  earlier  period  with  a  fair  prcmpect  of  success 
than  at  the  ensuing  summer  asnzes.     The  above  dates 
of  the  various  proceedings  were  called  to  the  attention 
of  the  court,  and  the  17  &  18  Vict  c.  102,  s.  14, 
which  enacts,  that  "  no  person  shall  be  liable  to  any 
penalty  or  forfeiture  hereby  enacted  or  imposed,  unless 
some  prosecution,  action,  or  suit,  for  the  offence  com- 
mitted shall  be  commenced  against  such  person  within 
the  space  of  one  year  next  after  such  offence  against 
this  Act  shall  be  committed,  and  unless  sach  person 
shall  be  summoned  or  otherwise  served  with  writ  or 
process  within  the  same  space  of  time,  so  as  such  sum- 
mons or  service  of  writ  or  process  shall  not  be  pre- 
vented by  such  person  absconding  or  withdrawing  out 
of  the  jurisdiction  of  the  court  out  of  which  such 
writ  or  other  process  shall  have  issued,  and  in  case  of 
any  such  prosecution,  suit,  or  process  as  aforesaid,  the 
same  shali  be  proceeded  with  and  carried  on  without 
any  wilful  delay.      Wilkinson  v.  Allot,  €k)wp.  366 ; 
Sutton  V.  Bishop,  4  Burr.   2287;  Petrie  v.  White,  3 
T.  R.  5,  were  dtod. 

Fieldf  contra,  in  support  of  the  rule,  was  not  called 
upon. 

Pollock,  C.B. — ^We  think  in  this  case  there  has 
been  such  a  wilful  delay  as  was  intended  to  be  pro- 
hibited by  the  Act  of  Parliament,  and  although  not  so 
great  as  in  Petrie  v.  White,  3  T.  R.  5,  where  the  delay 
appears  to  have  been  six  years,  yet  here  the  bribery  is 
alleged  to  have  taken  place  in  the  year  1859,  no  action 
was  brought  until  very  dose  upon  the  expiration  of  s 
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jear  afterwarda,  and  the  d«oburation  was  not  delirered 
•ontil  April  1861 ;  and  really  the  excuse  attempted  to 
be  set  up  for  it  is  no  excuse  at  aU.  The  pit.  should 
have  been  prepared  to  show  in  what  way  he  is  about  to 
•prove  his  case  how  the  delay  arose,  and  to  have  givcu 
some  sort  of  answer  to  the  deft.'s  affidavit  and  appli- 
•cation.  He  is  not  to  keep  these  sort  of  proceedings 
hanging  over  the  deft.*s  head  in  this  way  without  any 
reasonable  excuse.  The  pit.  and  deft,  it  appears  bodi 
live  in  the  same  town.  I  think  this  is  a  case  for  the 
interference  of  the  eourt,  the  same  as  in  Petrie  v. 
White,  The  pit.  may,  if  he  desires,  have  the  matter 
inquired  into  by  indictment ;  but,  as  he  has  already 
allowed  two  assizes  to  go  over  without  proceediog  to 
trial,  I  think  the  rule  should  be  made  absolute  to  stay 
the  proceedings. 

AIabun,  B. — I  am  of  the  same  opinion.  If  we  are  to 
give  any  effect  to  the  Act  of  the  Legislature,  this  is  a 
case  certainly  in  which  I  think  we  ought  to  interfere. 
Kow  what  are  the  facts  ?  The  alleged  bribery  is  sup- 
posed to  have  taken  pUoe  in  April  or  May  1859  ;  no 
action  is  commenced  uxitil  the  middle  of  March  1860, 
more  than  a  month  is  then  allowed  to  elapse  after  the 
writ  is  issued  before  it  is  served  upon  the  deft.,  although 
it  is  sworn  the  pit  and  deft,  both  reside  in  the  same 
town ;  the  deft,  enters  an  appearance  to  the  writ,  and 
it  is  not  for  more  than  eleven  months  after  that  the 
pit.  delivers  his  declaration.  If  ever  there  was  evidence 
of  wilful  delay  in  proceeding  with  a  suit  it  is  here. 
What  is  the  answer  set  up  by  the  pit.  for  this  deUy  ? 
It  is  that  he  has  taken  such  time  as  the  rules  and  prac- 
tice of  this  court  allow,  which  time  he  has  used,  he 
flays,  in  such  a  manner  as  appeared  to  him  most  oon- 
venient  under  the  circumstances  of  the  case,  and  that 
the  persons  required  as  witnesses  weine  persons  who  he 
was  informed  were  actively  engaged  in  a  mob  at 
the  railway-station,  and  on  account  of  the  feeling 
existing  he  has  been  unable  until  lately  to  obtain 
information  to  set  out  spedfic  offences.  That  is  no 
excuse  for  the  oontmued  delay  in  the  proceedings ; 
persons  who  bring  actions  for  penalties  should  see 
that  they  are  right  before  they  take  proceedings,  and 
whoA  they  have  commenced  their  actions  they  ought 
to  be  prompt  and  regular  in  continuing  them,  so  as 
not  to  keep  vuits  of  that  sort  hanging  over  the  heads 
of  parties  an  unnecessary  length  of  tunc.  The  ques- 
tion here  is,  whether  there  has  not  been  wilful  deUy? 
The  statute  does  not  mean  perverse  delay,  but  every 
delay  which  the  pit.  cannot  account  for  to  the  satis- 
faction of  the  court  in  which  the  action  was  com- 
menced. If  the  court  see  that  the  action  might  have 
been  prosecuted  in  a  more  speedy  manner,  and  no 
reason  is  assigned  for  it,  such  a  pit.  is  imdoubtedly 
guilty  of  wilful  delay ;  that  has  been  so  here,  and  I 
think  it  is  a  clear  case  for  staying  the  proceedings. 
Properly  the  deft  should  have  applied  to  the  court 
for  the  purpose  of  this  application  immediately  after 
the  declaration,  and  on  that  account  there  will  be  no 
costs  to  either  party. 

Huk  absobUe  to  ttay  thA  proceedings  vfithout  costs. 

PlU's  attorneys,  Messrs.  Hoscoe  and  JSinckt,  14, 
King-street,  Finsbury-square. 

Deft's  attorney,  Mr.  Perceoal,  Peterborough* 


V.  0.  KUrDEBSLEY>8  OOUBT. 

Itoportad  by  Joshua  MsxoALn,  Xsq.,  Baxrister-at-Law. 

April26ahd^. 
MnrroH  v,  Mnrroir. 

Construction  qfvnUr^maU  tenancy^**  SarvwiHO 

i^iildren.** 
£.  bequeathed  to  Att  Jive  daughters,  naming  tkeui, 
12,500/.,  chargeable  on  his  real  and  personal  estate, 
Jhe  interest  to  be  paid  to  them  in  equal  sharudm^ 


their  Uvfs,  the  princq>al  to  be  invested  in  trust/or 
i/iem  or  the  sunrinors  or  survivor  of  tkemfor  their 
maintenanoe,  to  be  free  from  ike  debts  and  control  of 
their  hudtands,  '*  the  principal^  afUr  their  deaths,  m 
equal  parts  to  their  suroimng  c^ldren,  as  theg  arrive 
at    the  age  of  Uoentg-one ;"   and  he  gave  to  his 
trustees  the  residue  of  his  propertg.     Two  iff  the 
daughters  died,  one  leaving  two  diUdren : 
Held,  thai  tJie  principal  of  the  fund  was  to  remain  w 
its  integrity  until  the  death  of  the  survivor  of  the 
Jive  doubters,  and  on  the  death  of  such  survivor 
the  fund  to  be  divided  canongst  the  persons  described 
as  "  surviving  children,^  but  tiiat  the  time  had  not 
arrived  to  decide  who  were  meant  by  those  wordn. 
This  was  a  petition  presented  by  the  daughters  of 
Thos.  Clinton,  deceased,  raising  the  question  of  the 
construction  of  his  will. 

Thomas  Minton  made  Ids  will  dated  the  7th  April 
1832,  and  thereby  appointed  his  widow  Sarah  Minton, 
and  his  sons  Thomas  Webb  Minton  and  Herbert  Minton, 
and  his  son-in-law  John  Campbell,  his  executrix  and 
executors  and  trustees  of  all  his  real  and  personal  pro- 
perty, and  among  others  the  testator  made  the  following 
bequest: — **  1  give  and  bequeath  to  my  daughters 
Maiy  (new  Mary  Campbell),  Sarah,  Elizifcbeth,  Julia 
(now  Julia  Cave)  and  Catherine,  12,500(.,  chargeable 
on  my  real  estate  at  Shelton,  alias  Snape  Marsh,  and 
on  my  personalty,  viddicit  money  in  the  funds  of  the 
stock  of  England  or  elsewhere,  the  interest  of  the  above 
sum  to  be  paid  them  in  equal  parts  or  shares  daring 
their  lives,  and  the  principal  to  be  placed  in  the  fanda 
or  Bank  of  England  in  trust  for  them  or  the  survivors 
or  survivor  of  them,  and  nothing  but  their  receipts  shall 
be  a  release  or  discharge  to  my  trustees  ;  nor  ahoU 
any  bankruptcy  of  themselves  or  their  husbands  have 
any  power  over  them  or  their  trustees,  but  solely  for 
their  maintenance,  the  principal  after  their  deaths  in 
equal  parts  to  their  children  as  they  amve  at  the  age 
of  twenty-one. **  After  various  other  intervening  devises 
and  bequests,  he  concluded  the  gifts  in  his  wiU  by  tiie 
following: — "I  give  and  bequeath  to  my  trustees  all 
the  remainder  and  residue  of  my  property  to  buy  real 
estate  for  my  heir-at-law  for  his  or  her  use  for  ever.** 

The  testator  made  certain  codicils  to  his  will  which 
did  not  affect  the  above  bequests,  and  died  on  the  29th 
May  1836. 

The  above-mentioned  sum  of  12,5002.  was,  on  the 
28th  May  1838,  invested  in  the  purchase  in  the  names 
of  the  said  Sarah  Minton,  Thomas  Webb  Minton, 
Herbert  Minton  and  John  Campbell,  as  such  trustees 
as  aforesaid,  of  a  sum  of  13,262l  l%s.  Bank  Three  per 
Cent.  Annuities. 

The  testator  left  siunriving  him  his  five  daughters 
named  in  his  will,  all  of  whom  hod  attained  their  re- 
spective ages  of  twenty-one  years  before  the  date  of  the 
wilL  The  testator*s  heir-atrlaw  was  his  eldest  son  Thomas 
Webb  Minton,  and  the  testator  left  three  more  sons, 
Herbert  Minton.  Charles  Lee  Minton  ^nd  Arthur 
Minton,  all  of  whom  had  respectively  attained  the  ogs 
of  twenty-one  years  before  the  date  of  the  will. 

A  suit  was  instituted  for  the  administration  of  the 
testator*s  estate,  and  on  the  8th  Aug.  1838  a  decree 
was  made  by  the  late  V.  C.  of  En^and  (Jfinton  v. 
Cave,  10  Jur.  86)  declaring,  amongst  other  things,  that 
the  testator's  daughters,  Mary  Campbell,  Sarah  Minton, 
Elizabeth  Minton,  Julia  Cave  and  Catherine  Minton, 
were  entitled  to  life-interests  for  their  separate  use  in 
the  sum  of  12,500iL- bequeathed  by  the  testator,  and 
the  Court  ordered  that  one  equal  fifth  part  of  the 
dividend  of  the  said  sum  of  13,2621  I2s.  Bank  Three 
per  Cent.  Annuities,  in  which  the  12,500iL  had  been 
invested,  should  be  paid  to  each  of  the  five  daughters 
for  their  separate  use,  with  liberty  to  apply  oa  the 
death  of  any  of  the  dai^ters. 

The  said  Elizabeth  Minton  died  unmaziied  oa  the 
16th  Sept.  1845,  baring  by  her  wOl,  dated  the  5th 
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Ang.   1839,  appointed  the  said  John  Campbell  and 
Charles  L.  Minton  her  ezeeafcon. 

Maiy  Campbell  had  four  childrsn,  all  of  whom  at- 
tuned their  Itspectiye  ages  of  twenty-one  jears.  Sarah 
Minton  was  stiU  nnmarried ;  and  Julia  Gave  had  four 
children,  all  of  whom  attuned  their  respective  ages  of 
twenty-one,  and  she  had  not  had  any  otiier  child  since 
the  death  of  the  testator,  except  a  son,  who  died  on 
the  17th  Jan.  1841  an  infant  The  deft  W.  A  C.  B. 
Cave  took  ont  letters  of  administration  to  him. 

On  the  5th  Ang.  1858  Louisa,  one  of  the  daughters 
of  Jnlitt  Cave,  married  the  deft.  Colin  Minton  Camp- 
hell,  when  a  marriage-^ttlement,  dated  the  2nd  Aug. 
1853,  was  made  and  executed,  whereby,  after  reciting 
that  a  marriage  was  then  intended  shortly  to  be  solem- 
nised between  the  said  Colin  Minton  Campbell  and  Louisa 
W.  C.  B.  Care,  and  reciting,  amongst  other  things,  that 
the  said  Looisa  Care  would  be  entitled,  upon  her  at- 
taining the  age  of  twenty-one  years,  to  a  share  of  a 
legacy  of  25002.  equally  with  her  brothers  and  sisters, 
of  whom  she  had  three  then  living,  under  and  by  virtue 
of  the  will  of  Thomas  Minton,  subject  to  her  mother's 
fife-interest  tberem  ;  he  the  said  Colin  Minton  Camp- 
bell contracted  with  the  said  Herbert  Campbell  and 
Charles  Lee  Campbell,  that  the  said  legacy  to  which 
the  said  Louisa  Cave  would  be  entitled  under  the  said 
will  as  aforesaid,  and  all  the  estate,  property  and  effects 
whatsoerer,  both  real  and  personal,  which  the  said  Colin 
Minton  Campbell  and  the  said  Louisa  Cave,  or  either  of 
them  in  her  right,  wss  or  were  then,  or  should  at  any 
time  during  the  said  intended  coverture  become  pos- 
sessed of  or  entitled  to,  dther  at  law  or  in  equity, 
under  any  gift,  devise,  or  bequest,  in  her  favour,  or  by 
descent,  qualification,  or  any  other  means  whatsoever, 
of  the  value  or  to  the  amount  of  1002.  or  upwards  at 
any  one  time,  should  bo  assured  and  settled  upon  cer- 
tain trusts  therein  dechu-ed,  for  the  benefit  of  the  said 
Louisa  Cave  and  Colin  Minton  Campbell,  dnriag  their 
respective  liyea,  and  afWrwards  for  the  diildren  and  issue 
of  the  said  intended  marriage  in  manner  therein  men- 
tioned. 

On  the  29th  March  1854,  Julia  Mead  Cave  Biown 
Cave,  another  of  Mrs.  Cave's  daughters,  intermarried 
with  the  Rev.  Howard  England  Tunnicliffe  Gough, 
previously  to  which  a  marriage-settlement  was  made 
and  executed,  whereby,  after  reciting  that  a  marriage 
t#  was  intended  to  be  solemnised  between  the  said  Rev. 
H.  Gough  and  Julia  Cave,  and  that  under  and  by  virtue 
of  the  will  of  Thomas  Mmton,  the  said  Julia  Cave 
would  become  entitled,  upon  attaining  the  age  of 
twenty-one  years,  to  a  share  of  a  legacy  or  sum  of 
12,500A,  or  to  some  interest  therein,  subject  neverthe- 
less to  tlie  several  life-interests  particularly  mentioned 
and  created  by  the  same  will,  or  such  of  them  as  should 
be  then  subsisting  and  undetermined,  the  said  H. 
Gough  covenanted  with  the  trustees,  that  in  case  the 
marriage  should  take  effect,  he  and  the  said  Julia  Cave 
and  all  other  necessary  parties  should,  as  soon  as  con- 
veniently might  be  after  the  said  Jnlia  Cave  should 
have  attained  the  age  of  twenty-one  years,  settle  and 
assure  all  the  share  or  interest  of  the  said  Julia  Cave  in 
the  said  legacy,  and  also  all  the  estate,  property 
and  effiBcts  whatsoever,  real  or  personal,  which  the 
said  H.  Gough  and  Julia  Cave,  or  either  of  them 
in  her  right,  should  at  any  time  during  the  sud  cover- 
ture become  possessed  of  or  entitled  to,  either  in  law  or 
in  equity,  under  any  gift,  devise,  or  bequest  in  her 
favour,  or  by  descent,  succession,  or  any  other  means 
whatsoever,  of  the  value  of  100/.  and  upwards,  should 
bo  settled  and  assured  upon  certain  trusts  therein  men- 
tioned, for  the  benefit  of  the  said  Julia  Cave  and  H. 
Gough  during  their  respective  lives,  and  then  for  the 
issue  of  their  marrisge  in  manner  therein  men- 
tioned. 

Catherine  Minton  intermarried  with  Robert  Taylor, 
and  had  three  ehildnn,  one  of  whom  died  on  the  29th 


Nov.  1843,  an  infsnt,  her  father  obtaining  letters  of 
administration  to  her. 

On'  the  25tii  Nov.  1845,  a  supplemental  suit  wa9 
instituted  for  the  purpose  of  bringing  before  the  court 
the  deiU.  F.  Cave,  R.  M.  Taylor  and  H.  M.  Taylor,  who 
had  been  bom  since  the  date  of  the  decree,  and  alsa 
the  defts.  William  Cave  and  Robert  Taylor,  in  their 
respective  characters  of  legal  personal  representatives 
of  their  deceased  children. 

On  the  23rd  Jan.  1846  an  order  of  that  date  was 
made,  in  consequence  of  the  death  of  Elizabeth  Minton, 
whereby  it  was  dedarsd  that  the  dividends  of  a  sharo 
of  the  13,262/.  12«.  Bank  Three  per  Cent.  Annuities^ 
to  which  the  said  Elizabeth  Minton,  deceased,  had 
been  entitled,  became  divisible  on  her  death  between 
the  other  daughters  of  Thomas  Minton,  the  tes- 
tator, viz.,  the  said  Mary  Campbell,  Sarah  Minton, 
Julia  Cave  and  Catherine  Minton,  during  their 
lives,  as  tenants  in  tommon,  and  liberty  was 
tiiereby  given  to  any  party  to  apply  to  the  court 
on  the  death  of  any  other  of  the  daughters ;  and  it 
was  declared  that  the  dividends  which  accrued  due  ott 
the  5th  Jan.  next  after  the  death  of  the  said  Elisabetlv 
Minton  were  divisible  between  the  legal  personal  re- 
presentatives and  the  surviving  daughters  in  proportion 
to  the  time  she  lived  of  the  h  Jf  year ;  the  dividends  to 
accrue  doe,  after  payment  of  the  costs,  to  be  paid  to  the 
said  Mary  Campbell,  Sarah  Minton,  Julia  Cave  and 
Catiierine  Minton,  in  equal  shares  during  their 
lives. 

The  costs  of  the  suit  having  been  paid  by  a  sale  of 
a  portion  of  the  stock,  there  remained  the  sum  of 
13,126/.  1#.  4d.  Bank  Annuities  standing  in  the  names 
of  the  trustees,  two  of  whom  (Sarah  Minton,  the  widow 
and  Herbert  Minton)  died,  after  the  date  of  the  above 
order,  leaving  Thos.  Webb  Minton  and  John  Campbell 
the  only  surviving  trustees. 

On  the  25th  Jan.  1861  Catherine  Taylor  died 
Icavinjt  Robert  Taylor,  her  husband,  and  two  children, 
Robert  Minton  Taylor,  and  Herbert  Minton  Taylor,  her 
surviving. 

The  petitioners  dumed  to  be  entitled  as  tenants  in 
common,  during  their  lives,  to  the  whole  of  the  divi* 
dends  of  the  said  sum  of  13,126/.  Is.  4d,  Bank  Three 
per  Cent.  Annuities  from  the  death  of  Catherine  Taylor^ 
excepting  only  a  proportionate  part  of  the  then  accruing 
dividend  on  the  original  and  accrued  shares  respec- 
tively of  Catherine  Taylor  up  to  the  time  of  her  death. 
And  they  prayed  that  it  might  be  declared  that  in  the 
events  which  had  happened  the  dividends  on  the 
original  or  accrued  shares  of  the  said  Catherine  Taylor, 
in  the  sum  of  13,126/.  Is.  4dL  Bank  Three  per  Ceut» 
Annuities,  excepting  only  a  proportional  part,  up  to 
the  time  of  her  death,  of  the  then  accruing  half-yearly 
dividend  thereon,  became  diviuble,  on  the  death  of 
Catherine  Taylor,  among  the  petitioners,  the  other 
daughters  of  Thomas  Minton,  during  their  lives,  as 
tenants  in  common,  and  for  their  separate  use ;  that 
the  rights  and  interests  of  all  parties  to  and  in  the 
capital  and  income  of  the  original  and  accrued  shares 
might  be  ascertained  and  declared;  that  the  costs, 
charges  and  expenses  of  all  parties  of  and  incident  to- 
the  petition  might  be  taxed  as  between  solicitor  and 
client,  and  might  be  pud  by  a  sale  of  a  competent  part 
of  the  sum  of  13,126/.  Is.  4d,  Bank  Three  per  Cent. 
Annuities ;  and  that  the  diridends  of  the  above  sunk 
previous  to  such  sale,  except  such  apportioned  part 
as  aforesaid,  and  all  the  dividends  to  accrue  on  the 
residue  of  the  fund,  after  such  sale  of  part  thereof, 
might  be  ordered  to  be  divided  amongst  and  paid  t<> 
them  on  their  separate  account  during  theu*  lives. 

Glau0f  Q.C.  and  JToy  appeared  for  the  petitioners^ 
and  contended  that  they  were  entitied,  ss  the  survivors 
of  the  five  dangjhters,  to  the  interest  of  the  whole  fund 
for  their  lives. 

FischeTt  for  the  surviving  children  of  Mrs.  Taylor, 
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sabmitted  that  they  were  entitled  immediatelj  to  their 
mother's  share. 

C.  M,  RoupeH  ^01*  the  residuary  legatee  and  heir- 
at-law,  sabmitted  that  the  accrued  share  was  not  dis- 
posed of  except  by  the  residuary  gift. 

Baihfj  Q.C.  and  Robmsan  fur  the  surviving  daugh- 
ters of  the  testator. 

CecU  RmMy  for  Charles  Lee  Minton  and  Arthur 
Minton,  two  of  the  sons  of  the  testator,  submitted 
that  the  words  **  surviving  children  "  meant  the  chil- 
dren of  the  testator,  and  included  his  sons. 

George  Lake  SuueU^  for  the  representatives  of  the 
children  of  Bfrs.  Cave  and  Mrs.  Taylor,  who  died 
under  twenty-one,  contended  that  they  were  entitled 
to  participate. 

Jjongley  for  the  trustees. 

Gkuse,  Q.C.  in  reply. 

Autliorities  referred  to:— ^arm.  on  Wills,  212; 
Bop.  on  Leg.  1223;  Pain  v.  Benson,  3  Atk.  78; 
Barker  v.  Lea,  Turn.  &  Russ.  413. 

The  Vice-Chancbllor.— The  effect  of  the  V.  C. 
of  £ngland*s  decision,  and  of  the  language  of  the  will, 
is,  that  the  principal  of  this  fund  is  to  remain  in  its 
integrity,  until  the  death  of  the  survivor  of  the  6ve 
daughters,  and  on  the  death  of  such  survivor,  for  the 
first  time  the  di^sion  of  the  fund  is  to  take  place 
amongst  the  persons  described  as  **  surviving  children,'* 
but  as  to  who  are  meant  by  these  words  I  shall  not 
now  decide.  Whetlier  it  means  the  sons  or  the  chil- 
dren of  the  daughters  this  question  does  not  now  arise, 
although,  of  course,  if  the  case  could  not  bo  decided 
without  putting  an  interpretation  upon  these  words,  I 
should  have  done  so.  The  testator,  beyond  doubt,  has 
first  given  the  fund  to  his  five  daughters  in  terms 
which,  if  he  had  stopped  there,  would  have  created  a 
joint  tenancy  in  the  fund ;  but  he  meant  to  deal  with 
tho  interest  '^during  their  lives,**  using  words  im- 
porting a  tenancy  in  common,  "in  equal  parts  or 
shares.*'  Primd  fade,  subject  to  tho  effect  of  the 
context,  the  words  "  during  their  lives*'  meant  during 
the  lives  of  the  five,  and  so  far  it  is  difficult  to  say, 
supposing  one  dies,  that  there  is  a  gift  beyond  that 
period ;  but  he  goes  on  to  direct  that  the  principal  shall 
be  placed  in  the  funds  in  trust  for  them  or  the  rar- 
vivor,  &C.,  for  their  maintenance;  and  so  fur  it  is  diffi- 
cult to  hold  that  there  is  a  joint  tenancy.  But  then 
comes  the  proviso  as  to  what  is  to  become  of.  the  prin- 
cipal ** after  their  deaths.'*  The  V.C.  of  England 
held  that  "  after  their  deaths"  meant  after  the  death  of 
the  survivor  of  the  five.  There  was  no  gift  over  to 
any  one  except  after  their  deaths,  and  I  concur  in  the 
former  decision  that  there  is  no  gift  of  the  principal 
until  after  the  deaths  of  all.  The  intention  was,  that 
as  long  as  any  one  was  living  the  fund  was  to  remain 
as  a  security  for  the  benefit  of  them  and  the  sur\*ivo», 
not  the  capital  only,  but  the  income  that  is  in  integro, 
and  when  Elizabeth  died  it  was  decided  that  tlie  sur- 
vivors were  to  have  the  whole  income,  not  dividing  the 
fund  into  shares ;  but  there  was  a  survivorship  joint 
tenancy  of  it,  and  the  survivors  divided  the  income 
equally,  so  that  they  received  nothing  out  of  the  fnnd 
itself,  nor  was  there  any  gift  which* made  the  interest 
they  took  depend  upon  their  dcatlis  with  or  without 
children,  but  the  survivors  were  to  have  the  fund, 
irrespective  of  leaving  children  or  not.  Upon  the 
whole,  the  construction  already  put  is  the  sound  one, 
and  not  until  the  death  of  the  survivor  of  the  five  is  a 
division  to  be  made  among  some  children  or  other.  It 
is  not  impossible  that  he  had  contemplated  the  case  of 
their  leaving  children ;  but,  at  all  events,  he  gave  the 
danghtere  the  full  benefit  of  the  fund,  which  was  then 
to  go  to  a  second  set  of  objects,  whoever  they  were. 

Solicitors,  Messrs.  Thomae  White  and  Sons,  Bedford- 
jnow. 


00X7BT  OF  aiTEEirS  BENCH. 

Beported  bj  Jonir  Taoxraoar,  T.  W.  Sauhobis,  and  G.  J.  B» 
Hbbtslbt,  Esqra.,  Barrlsten-at-Layr. 


3/ay  23  and  July  9. 

Cook  akd  otiikrs  v.  Wright. 

Promissory  note — Consideratiork—Compromiie  qf 

claim, 
D^.  was  agent  for    Mrs,  Bennett,  a  non-resideni 
ovmer  of  houses  in  a  district  subject  to  a  local  Act, 
Works  had  been  done  by  the  commissioners,  the  ex- 
penses of  which  were  citargeable  on  the  owners  of 
the  adjoining  premises.    Notice  was  given  to  the 
d0,  to  pay  as  owner  tlte  proportion  chargeable  om 
AJ's  houses;   he  attended  and  objected  that  Alrs^ 
Bennett  was  owner,  when  he  wcu  told  that  if  hs 
did  not  pay  he  would  be  served  as  another  mam 
httd  been,  against  whom  proceedings  had  been  takeum 
Ultimately  the  amount  was  reduced,  and  the  d^ 
gave  promissory  notes  for  it : 
B eld,  that  the  effect  of  tJte  compromise  made  by  the 
deft,  was,  that  the  commissioners  were  induoed  t» 
refrain  from  taking  proceedings  against  Mrs,  Ben- 
nett, and  thai  that  amounted  to  a  consideration  for 
the  d^f.^s  promise  to  pay. 

Action  by  the  trustees  under  the  Whitechapel  Ln- 
provement  Act  1853,  against  the  deft,  as  ratepayer 
and  occupier  of  property  in  the  parish,  to  reoover 
21/.  lOs.,  the  amount  of  two  promissory  notes. 

The  declaration  alleged  that  deft.,  on  the  Tth  Feb. 
1856,  by  his  promissory  note,  now  overdue,  promised 
to  pay  to  the  pits.  10/.  10s.  twelve  months  after  date, 
but  did  not  pay  the  same.  There  was  another  count  oa 
another  promissory  note  for  11/.  twenty-four  months 
after  date,  and  on  accounts  stated  between  them. 

Pleas: — 1.  That  after  the  passing  and  coming  into 
operation  of  the  Whitechapel  Improvement  Act  1853, 
and  after  tho  passing  and  coming  into  operation  of  the 
Metropolis  Local  Management  Act  1855,  he,  the  deft.^ 
made  the  several  promissory  notes  at  the  request  of 
the  pits.,  and  that  at  the  time  of  making  them  the  pits, 
asserted  and  represented  to  the  deft.,  and  the  defU 
believed  such  assertion  and  representation  to  be  true, 
that  there  was  then  due  and  owing  and  payable  froxiL 
him,  the  deft.,  as  the  owner  of  certain  lands  and  build- 
logs  in  certain  streets,  called  Finch-street,  John-street 
and  Dowson's-place,  fdtuate  within  the  parish  of  SU 
Mary,  Whitechapel,  to  the  trustees  of  the  parish  of 
St.  Mary,  Whitechapel,  under  the  provisions  of  tho 
Whitechapel  Improvement  Act  1853,  divcre  large  sums 
of  money  in  respect  of  paving  the  streets  fronting, 
adjoining  and  abutting  on  such  lands  and  buildings  ; 
that  at  tho  time  of  making  such  promissory  notes  no 
sum  of  money  whatever  was  due  or  owing  or  payable 
from  the  deft,  as  sucli  owner  to  the  said  trustees,  nor 
was  the  deft,  such  owner  as  aforesaid ;  that  there  never 
was  any  consideration  or  value  for  the  deft,  making, 
tlie  said  promissory  notes  or  either  of  them,  or  for  his> 
paying  the  same  or  any  part  thereof;  and  the  pits, 
never  were,  nor  was  any  person  ever  a  holder  of  the 
said  notes  or  either  of  them,  for  value  or  consideration ; 
and  deft,  says  that  the  said  account  stated  was  stated 
of  and  concerning  the  mattere  and  things  in  this  plea 
mentioned,  and  not  of  or  concerning  any  other  matter, 
or  thing  whatever. 

2.  That  deft,  was  induced  to  make,  and  did  make  the 
promissory  notes  mentioned,  and  each  of  them,  by 
the  fraud,  covin  and  misrepresentations  of  the  pits,  and 
othen  in  collusion  with  them. 

The  pits,  are  four  of  the  trustees  acting  under  the 
Whitechapel  Improvement  Act  1853  (16  &  17  Vict, 
c.  cxli.),  and  the  deft,  is  a  ^mith  and  ironfounder 
carxymg  on  business  at  Ko.  8,  Finch-street,  White- 
chapel, and  renting  two  houses  in  John-street,  of  Mrs. 
Bennett,  at  a  rack  rent.  The  action  was  brought  tore- 
cover  the  amounts  of  the  two  promissory  notes  me&- 
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tiooed  in  the  declaration,  made  by  the  deft,  in  faroor  of 
the  pita.  It  appeared  that  in  1855  the  trustees  nnder 
ihe  \yhitechapel  Improvement  Act  claimed  of  the  deft, 
the  sum  in  respect  of  which  the  notes  in  question  were 
given  alleging  that  be  was  liable  to  pay  for  having  im- 
provements made  in  front  of  certain  houses  in  ¥1nch- 
■tieet,  two  houses  in  John'-street,  and  two  houses  in 
I>owBon*8-place.  Those  houses  are  situate  in  and  abut 
on  public  highways  within  the  district  of  the  White- 
chapel  Improvement  Act,  and  the  detiL  attended  a 
board  meeting  of  the  commissioners  and  contended  that 
he  was  not  liable  to  pay  the  claim  made  on  him,  and 
that  he  was  not  the  owner  of  tiie  said  property  within 
the  meaning  of  the  Whitechapel  Improvement  Act,  but 
wiss  merely  agent  for  Mrs.  Bennett ;  that  he  was  told 
that  if  he  did  not  pay  he  would  be  treated  as  ono  Goble 
had  been,  who,  hiding  refused  to  pay,  had  been  pro- 
ceeded against,  and  had  ultimately  submitted  and  paid 
the  costs  ;  and  he  was  further  told  by  Mr.  Mitchell, 
the  clerk  to  the  improvement  trustees,  and  by  the 
trustees,  that,  as  he  p^ud  rates  and  taxes,  ho  was  the 
owner,  and  he  was  requested  to  give  notes  for  the  amount 
at  long  dates;  that  many  other  persons  were  doing  so;  and 
that  an  action  was  pending  in  one  of  the  Superior 
Courts  in  which  the  question  of  the  liability  of  the 
inhabitants  would  be  determined  at  the  instance  of  the 
trustees,  and  that,  if  the  decision  was  against  the 
trustees,  neither  the  deft,  nor  any  of  the  other  parties 
would  have  to  pay  the  notes  so  given.  Deft,  asked  for 
a  reduction  in  the  amount  of  the  chum,  which  was 
agreed  to  by  tlie  board.  In  consequence  of  the  above 
representations  he  gave  the  said  notes.  No  decision 
as  to  the  liability  of  persons  to  pay  for  paving  improve- 
ments in  firont  of  houses  abutting  on  highways  within 
the  Whitechapel  district  had  been  obtained ;  and  on 
deft  complaining  that  no  decision  had  been  obtained, 
Uitchell  said,  **  Ton  have  signed  the  notes,  and  ninst 
pay  them,  and  if  you  do  not  you  will  be  served  as 
Goble  was,  which  was  by  levying  an  execution  on  liim.*^ 
There  was  no  other  consideration  for  the  notes.  Deft.  \y;is 
not  the  owner  of  the  houses,  he  collected  the  rents  for 
the  leaseholder,  and  paid  her  over  the  amount,  de- 
ducting a  percentage  for  his  trouble ;  and  except  as 
collector  he  had  no  interest  in  the  bourses. 

At  the  trial  before  Wightman,  J.,  in  London,  at  tlie 
sittings  in  Easter  Term,  the  learned  judge  left  tlio 
following  questions  to  the  jury :  Furst,  did  the  deft,  tell 
Mitchell  or  the  bdard,  before  he  gave  the  notes, 
that  he  was  not  the  owner?  The  jury  found  he  did. 
Secondly,  did  deft,  mention,  before  he  gave  the  notc;^, 
that  Mrs.  Bennett  was  the  owner  ?  The  jury  found  he 
did.  Thirdly,  did  Mitchell  say  that,  unless  deft,  gave 
the  notes,  he  would  be  served  as  Goblo  had  been 
served  ?  The  jury  found  that  Mitchell  did  not  say  so, 
but  that  some  member  of  the  board  did  ;  whereupon  a 
verdict  was  entered  for  the  deft,  leave  being  rcsened 
to  the  pits,  to  move  to  enter  a  verdict  for  them,  on  the 
ground  that  the  evidence  did  not  prove  the  want  of 
consideration  for  giving  the  notes,  and  Uiat,  upon  the 
evidence,  the  pits,  were  entitled  to  a  verdict.  A  rule 
having  been  obtained  accordingly, 

SheCj  Serjt.  (^Barnard  with  him)  showed  cause. — 
There  was  no  legal  claim  on  the  deft,  at  the  time  the 
notes  were  given.  The  jury  have  found  that  the  deft. 
was  not  the  owner,  and  that  Mrs.  Bennett  was.  In 
Edwards  r,Baugh,  12  L.J.426,  Ex.;  11M.&W.641, 
it  was  held  tliat  the  mere  existence  of  disputes  and 
controversies  was  not  a  sufficient  consideration,  that 
the  existence  of  a  debt  must  be  proved.  [^Chomp- 
TON,  J. — It  is  enough  if  he  gave  a  promutsory  note  for 
another  party.  After  the  trustees  had  taken  this  note, 
could  they  have  sued  Mrs.  Bennett?]  Yes ;  the  deft. 
Was  not  liable  to  pay  the  amount.  [BLACiutUBN,  J. 
— Here  there  was  a  real  controversy  between  the  par- 
ties.] {Fomuui  V.  Wrtght;20  L.  J:  145,  C.  1'. ;  Ad- 
dison on  Contracts,  25.) 
[Ma<J.  Cas.] 


Hannen  in  support  of  the  rule. — ^The  deft  was  the 
occupier  of  two  houses  in  John-street,  as  tenant  from 
year  to  year.  Firat,  is  this  a  good  plea  ?  Secondly,  is 
the  plea  proved  ?  It  is  not  all  proved.  The  deft.' was 
not  the  owner,  and  did  not  believe  himself  so  to  be. 
[WiGH'ntAN,  J. — Owner  under  the  provisions  of  the 
Act]  There  was  no  such  proof.  [Cockbusn,  C.J. — 
The  offlcera  of  the  board  had  made  representations  to- 
the  man  that  were  not  tenable.]  A  deduction  was 
made  in  the  accounts,  and  he  agreed  to  pay  the  re- 
duced sum :  QBaker  v.  Walker,  14  M.  &  W.  465, 
467.)  [CocKJiUBX,  C.J. — ^This  was  not  ^ven  for  the 
debt  of  a  third  person ;  he  gave  it  to  discharge  his  own 
liability.  The  eflect  of  the  evidence  on  my  mind  is 
that,  in  consequence  of  what  he  was  told,  the  man 
believed  himself  to  be  liable.]  He  denies  his  liability, 
and  asks  for  time.  He  must  make  out  that  there  was 
no  (SonsideratioD,  but  he  obtains  time  for  the  payment. 
[CocKBURX,  C. J. — Tes,  but  for  the  payment  oi  money 
he  does  not  owe.]  But  he  gets  time  for  the  third  per- 
son, who  does :  (Sowerhtf  v.  Butcher,  2  Cro.  &  M. 
368.)  [BLACKBt;R2i,J. — At  present  it  is  a  question  of 
fact,  was  there  any  evidence  of  an  agreement  for 
time  to  be  allowed  Mrs.  Bennett?]  The  jury  have 
found  that  a  part  of  the  plea  was  not  proved.  Thero 
was  a  sufficient  consideration  in  asking  for  time,  by 
granting  which  the  pit  was  prejudiced.  [Wight- 
UAN,  J. — Suppose  they  cannot  find  the  owner,  is  the 
occupier  made  liable?]     Yes:  (sects.  11-54.) 

Oar.  adv  vuU, 

JvKjf  9. — Blackbubx,  J.—- In  this  case  it  appeared 
on  the  trial,  the  deft  was  agent  for  Mrs.  Bennett,  who 
was  the  non-resident  owner  of  houses  in  a  district  sub- 
ject to  a  local  Act.  Works  had  been  done  in  the  ad- 
joining street  by  the  commisdonera  for  executing  the 
Act,  the  expenses  of  which,  under  the  provisions  of 
the  Act,  were  charged  upon  the  owners  of  the  adjoin- 
ing houses ;  notice  had  been  given  to  the  deft,  as  if 
he  had  himself  been  owner  of  the  houses,  calling  on 
him  for  the  proportion  chargeable  in  respect  of  them  ; 
he  attended  a  board  meeting  of  the  commissioners,  and 
objected  both  to  the  want  of  notice  and  the  charge,  and 
also  stated  that  he  was  not  the  owner  of  the  houses, 
and  that  Mrs.  Bennett  was.  He  was  told  that  if  lie 
did  not  pay,  he  would  be  treated  as  one  Goble  hsul 
been.  It  appeared  that  Goble  had  refascd  to  pay  the 
snm  charged  against  him  as  owner  of  some  houses; 
that  the  commissioners  had  taken  legal  proceedings 
against  him,  and  he  had  submitted  and  paid  it  wiih 
costs.  In  the  result  it  was  agreed  between  the 
commissionen  and  the  deft  that  the  amount 
charged  upon  him  should  be  reduced,  and  that 
time  should  be  given  to  pay  it  in  three  instal- 
ments; the  first  of  the  promissory  notes  given 
was  duly  honoured,  the  others  were  not,  and  were  tho 
subject  of  the  present  action.  At  the  trial  it  appeared 
that  the  deft,  was  not,  in  fact,  owner  of  the  houses ; 
as  the  agent  for  the  owner  he  was  not  personally  liable 
under  the  Act :  the  commissioners  were,  therefore,  nut 
in  point  of  fact  entitled  to  claim  the  money  from  the 
deft,  but  no  case  of  deceit  was  alleged  against  them. 
It  must  be  taken  that  the  commissioners  honestly 
believed  that  the  deft.;was  pei'sonally  liable,  and  really 
intended  to  take  legal  proceedings  against  him  as  they 
had  done  against  Goble.  The  deft.,  aocordmg  to  hia 
own  evidence,  never  believed  that  he  was  liable  in  law,, 
but  sigued  the  notes  in  order  to  avoid  being  sued  as 
Goble  was.  Under  these  circumstances,  the  substan- 
tial question  reserved,  irrespective  of  the  form  of  the 
plea,  was,  whether  there  was  any  consideration  for  the 
notes.  We  are  of  opinion  that  tiiere  was.  There  is 
no  doubt  that  a  bill  or  note  given  in  consideration  of 
what  is  supposed  to  be  a  debt  is  without  consideration, 
if  it  appear  that  there  was  a  mistake  in  fact  as  to  tlie 
esdstence  of  the  debt :  {BtU  v.  Gardiner,  4  M.  &  G. 
11.)    And  according  to  the  case  of  Scnttfiall  v.  liia/i/t 
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11  0.  B.  481,  and  Forman  t.  Wright,  the  law  is 
the  same  if  a  bill  or  note  is  given  in  consequence  of  a 
mistake  of  law  as  to  the  existence  of  the  debt.  But 
hero  there  was  no  mistake .  on  the  part  of  the 
deft.,  either  of  law  or  fact.  What  he  did  was 
not  onlj  the  making  an  enoneoos  acoonnt  stated, 
bat  a  promise  to  pay  a  debt  for  which  he  mistakenlj 
belieTed  himself  liable.  It  appeared  in  the  evidence 
that  he  believed  himself  not  to  be  liable,  but  he  knew 
that  the  pits,  thought  him  liable,  and  would  sue  him  if 
he  did  not  pay,  and  in  order  to  avoid  the  expense  and 
trouble  of  legal  proceedings  against  himself  he  agreed 
to  a  compromise,  and  the  question  is,  whether  a  person 
who  has  given  a  note  as  a  compromise  of  a  claim 
honestly  made  on  him,  and  which  but  for  the  com- 
promise would  have  been  at  once  brought  to  a  legal 
decision,  can  resist  the  payment  of  the  note  on  -  the 
ground  that  the  original  claim  thus  comprised  might 
have  been  suooessfnlly  rensted.  If  the  suit  had  been 
actually  commenced  the  point  would  have  been  con- 
duded  by  authority.  In  Laagridge  v.  DorvQU^  5  B. 
&  AL  1 1 7,  it  was  held  that  the  compromise  of  a  suit 
instituted  to  try  a  doubtful  question  of  law  was  a 
8u£Scient  consideration  for  a  promise.  In  Ailee  v. 
Backhmue^  3  M.  &W.  650,  where  the  plt.*s  goods  had 
been  seized  by  the  Excise,  and  he  had  entered  into  an 
agreement  with  the  Ck>mmi8sioner8  of  Excise  that  all 
proceedings  should  be  terminated,  and  the  goods  delivered 
up  to  the  pit.,  and  a  sum  of  money  paid  by  him  to  the 
commissioners,  Parke,  B.  rested  his  judgment  on  the 
ground  that  this  agreement  of  a  compromise 
honestly  made  was  for  consideration  and  binding. 
In  Cooper  v.  ParJfcer,  15  C.  B.  822,  the  Court  of 
Ex.  Ch.  held  that  the  withdrawal  of  an  untrue  defence 
of  infancy  in  a  suit  was  a  sufficient  consideration  for  a 
promise  to  accept  a  smaller  sum  in  satisfaction  of  a 
larger.  In  these  cases,  however,  litigation  had  been 
actually  commenced,  and  it  was  argued  before  us,  and 
was  made  an  argument  in  point  of  law,  that  though 
where  the  pit.  has  actually  issued  a  writ  against  the 
deft,  a  compromise  honestly  made  is  binding,  yet  the 
same  compromise,  irmade,  though  litigation  is  pending, 
before  the  writ  actually  issues,  is  void.  EAoardM  v. 
Burghj  11  M.  &  W.  641,  was  relied  on  as  an  authority 
for  this  proposition.  But  in  that  case  Lord  Abinger 
expressly  bases  his  judgment  upon  the  assumption 
that  the  deft,  did  not,  either  expressly  or  impliedly, 
show  that  a  reasonable  debt  existed  between  the  par- 
ties. It  may  be  doubtful  whether  the  declaration  in 
that  case  ought  not  to  have  been  construed  as  dis- 
closing a  compromise  and  a  real  bona  Juh  claim ;  but 
it  does  not  appear  to  have  been  so  construed  by  the 
court.  We  agree  that,  unless  there  was  a  reason- 
able claim  on  the  one  side  which  it  was  bond^fide  in- 
tended to  pursue,  there  would  be  no  ground  for  a 
compromise ;  but  we  cannot  agree  that  (except  as  a 
test  of  the  reality  of  the  claim)  the  issuing  of  a  writ 
is  essential  to  the  validity  of  the  compromise.  The 
position  of  the  parties  must  necessarily  be  altered  in 
every  case  of  compromise,  so  that,  if  the  question  is 
afterwards  opened  up,  they  cannot  be  replaced  us  they 
were  before  the  compromise,  and  they  may  well  be  in  a 
less  favourable  position  for  renewing  litigation.  He 
must  be  at  additional  trouble  and  expense  in  again 
getting  up  the  case,  and  he  may  no  longer  be  able  to 
produce  the  evidence  which  would  have  proved  it 
originally ;  besides,  though  he  may  not  in  point  of  law 
be  bojind  to  refrain  from  enforcing  his  rights  against 
third  persons  during  the'continuanee  of  the  compro- 
mise to  which  they  are  not  paities,  yet  practically  the 
effect  of  the  compromise  must  be  to  prevent  his  doing 
80.  For  instance,  in  the  present  case  there  can  be  no 
doubt  that  .tUe  practical  effect  of  the  compromise  must 
Itave.been  to  hams  induced  the  commissioners  to  refrain 
from  ticking  legt^  proceedings  against  Mrs.  Bennett, 
.the  ie(iloitrn^^,tliip  Rouses,  whilst  the  notice  given  by 


the  deft.,  her  agent«  was  running  through;  the  com- 
promise might  have  afforded  no  ground  of  defence  bad 
such  proceedings  been  resorted  to.     It  is  this  detrimcoft 
to  the  party  consenting  to  the  comproboise,  arising  fron 
the  necessary  alteration   in  position,  which,  in   cor 
opinion,  forms  the  real  consideration  for  the  promise, 
and  not  the  technical  and  almost  illusory  considera- 
tion arising  from  the  extra  cost  of  litigation.  The  real 
consideration,  therefore,   depends  not  on   the  actual 
commencement  of  the  suit,  but  on  the  legality  of  tli» 
claim  made,  and  the  bo7»d  Jide  compromise.    In  the 
present  case  we  think  there  was  sufficient  considera- 
tion for  the  notice  and  the  compromise,  made  as  it  was, 
and  the  rule  to  enter  the  verdict  for  Uie  pit.  must  be 
made  absolute.  Ruk  absohiU. 

Brown  and  Godwin^  deft.'s  attorneys. 
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Beported  by  H.  B.  Yocko,  Esq.,  Barrister-at-Law. 


Jon.  21  and  22,  and  Feb.  13. 
The  Attobxet-Genbral  r.  Jesus  College, 

Oxford. 
Charity — Decree— Surplus   rentt-^Increate    in    the 

value  qfthe  chanty  propertu — College — SckooL 
A  testator  in  1712,  l^  hie  toio,  gave  all  hie  estates  U> 
J.  College  tdfsolutelg.  By  a  codicil  he  stated  the 
amouxU  of  the  rents  of  his  estates^  and  pointed  out 
that  there  km  a  balance  of  the  surpltts  rents,  wfiich^ 
he  directed  should  be  applied  in  a  particular  mnrmer 
for  the  benefit  ofB.  School.  A  suit  was  ixuiUuled 
shortly  after  the  testator*s  death  for  the  administra- 
tion of  the  charity  estates ;  in  which  suit  a  decree 
was  made,  in  17 14,  establishing  the  will  and  codicil^ 
and  directing  tJie  trusts  of  them  to  be  executed  m  the 
terms  hereof  The  value  and  income  of  the  charity 
estates  had  considerably  increased  since  the  testator' e 
death: 
Held,  thai  B.  School  was  now  entitled  to  such  propoT" 
tion  of  the  present  surplus  rents  of  the  charilg. 
estates^  when  compared  with  the  whole  rental  of  tltem^ 
as  the  balance  pointed  out  by  the  codicil  bore 
to  the  then  existing  rental. 

This  was  an  infonnation  filed  by  her  Majesty's 
Attorney-General,  praying  a  declaration  that  by  the 
true  construction  of  the  wiU  and  codicil  of  Edmund 
Meyricke,  a  school  at  Bala,  founded  by  his  said  codicil, 
was  entitled  to  the  whole  of  the  surplus  rents  and  pro- 
fits of  the  estates  belonging  to  the  testator  in  the 
county  of  Merioneth,  after  providing  for  the  scholar 
and  exhibitioners  at  Jesus  College,  Oxford ;  or  at  all 
events,  that  the  said  school  was  entitled  to  a  much 
larger  proportion  of  the  said  rents  and  profits  than  had 
hitherto  been  pud  and  applied  for  the  use  and  benefit 
of  the  said  school :  that  a  new  scheme  might  be 
settled  for  the  application  of  the  said  charity  estates 
and  funds  and  the  income  thereof,  and  that  in  settliu;^ 
such  scheme  regard  might  be  had  to  the  rights  and. 
interests  of  the  said  school  at  Bala,  and  ,to  the  afore- 
said ordinance  of  the  said  commissioners,  and  that 
trustees  of  the  said  school  at  Bala  might  be  i^ppointed  :. 
and  for  an  account  of  the  rents  and  profits  of  the 
charity  estates  and  funds  received  by  the  defts.,  the 
principal,  fellows  and  scholars  of  Jesus  College,  and 
of  the  application  thereof. 

The  information  stated  that  the  Rev.  Edmund  Mey- 
ricke, by  his  will,  dated  the  25th  March  1712,  duly 
devised  and  bequeathed  as  follows : — "  And  as  to  my 
worldly  estate,  which  God  Almighty  has  blessed  me 
with  above  my  merits  or  expectations,  I  dispose  thereof 
in  manner  following.  .Imprimis:  Whereas  I  always 
intended  to  bestow  a  good  part  of  what  God  shoiUd 
please  to  bless  me  withal  for  the  encouragement  of 
learning  in  Jesus  College  in  Oxford,  for  the  bettec 
maintenance  of  six  of  the  junior  scholars  who  are  of 
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aboil  be  scholars  of  the  foundation  of  the  college  oat 
«f  the  six  oonnties  of  North  Wales,  I  do  give,  derise, 
and  bequeath  all  my  real  and  personal  estate  other 
than  and  besides  what  thereof  is  or  shall  be  by  this 
my  will,  or  shall  be  by  any  codidl  or  codicils  of  tliia 
my  wiU,  or  any  instroment  in  writing  under  my  hand 
and  seal,  whereby  I  may  or  shall  give,  devise,  or 
bequeath  any  part  of  my  real  or  personal  estate,  which 
Instrument  in  writing  shall  be  deemed  and  taken  as  a 
codicil  to  this  my  will,  and  such  codicil  or  codicils,  or 
instrument  in  writing,  shall  be  annexed  to  this  my 
will,  and  shall  be  as  part  and  parcel  thereof,  given  or 
to  be  given,  demised,  or  bequeathed  by  such  codicil  or 
codicils,  or  instrument  in  writing,  or  any  such  instru- 
ments in  writing,  unto  and  for  these  several  us^  and 
purposes — that  is  to  say,  unto  every  one  of  the  said 
six  scholars,  particularly  and  severally,  the  annual 
sum  of  lOL  of  lawfiil  money  of  Great  Britain  during 
his  residence  in  the  said  college ;  and  for  the  mainte- 
nance and  settlement  of  six  exhibitioners  in  the  said 
college,  natives  of  the  ax  counties  of  North  Wales, 
or  of  any  or  either  of  the  said  six  counties, 
and  of  my  kindred,  if  such  of  that  number  of  exhibi- 
tioners, else  such  exhibitioners  to  be  others  of  the  said 
six  counties,  to  make  up  the  said  number  of  six.  I 
do  give  tp  each  and  every  of  the  said  exhibitioners  the 
Annual  sum  of  82.  of  lawful  money  during  his  residence 
in  the  college,  the  said  lOl.  per  annum  to  each  and 
every  of  the  said  scholars,  and  the  8/.  per  annum  to 
■each  and  every  of  the  said  exhibitioners,  as  aforesaid, 
to  be  paid  unto  them  severally  and  respectively 
yearly  and  every  year  during  their  respective  residence 
in  the  said  college  as  aforesaid,  out  of  the  yearly  rents, 
issues  and  profits  of  my  said  estate,  and  the  remainder 
of  the  yearly  rents,  issues  and  profits  of  such  part  of 
my  estate  other  than  and  beside  what  thereof  is  or 
shall  be  by  this  my  will,  or  shall  be  by  any  codicil  or 
codicils,  or  any  instrument  or  instruments  in  writing 
under  my  hand  and  seal  as  aforesaid,  given,  devised, 
or  bequeathed  otherwise ;  and  I  do  g^ve,  devise  and  be- 
queath to  and  for  these  further  uses  and  purposes,  that 
is  to  say,  for  the  buying  of  advowsons,  of  rectories, 
impropriations,  or  vicarages,  whereto  the  principal  for 
the  time  being,  and  the  felloiiv's  of  the  said  college 
shall  or  may,  as  patrons  thereof,  present  fit  persons 
thereto  out  of  the  said  nimiber  of  the  said  six  scholars ; 
or  if  it  happen  that  there  be  none  of  such  scholars 
capable  to  be  presented  thereto,  then  any  of  the 
said  exhibitioneis  that  shall  be  capable  to  be 
presented  thereto,  such  scholars  and  such  exhibi- 
tioners to  be  so  presented  to  such  advowsons  of 
such  rectories,  impropriations  and  vicarages  as  there 
shall  be  any  \'acancy  or  vacancies  of  such  livings 
or  benefices;  or  if  it  happen  that  there  be  none  of  such 
scholars  or  of  such  exhibitioners  capable  to  be  presented 
thereto,  then  one  of  the  North  Wales  fellows  of  the  said 
college  is  to  be  presented,  instead  of  such  of  the  said 
scholars,  or  of  such  of  the  said  exhibitioners  as  shall  not 
be  capable  to  be  presented  as  aforesdd  to  such  vacancy 
as  may  be  of  such  of  the  said  rectories,  impropriations, 
or  vicarages.  And  my  will  and  further  meanmg  and 
intent  is  as  to  the  said  six  exhibitipneis,  that  they 
and  each  and  every  of  them  shall  be  well  and  duly 
paid  yearly  the  said  sum  of  SL  per  annum,  as  afore- 
said, until  they  do  or  shall  take  their  several  and 
respective  degrees  of  M.A,  or  until  they  or  any  or 
either  of  them  shall  have  received  and  enjoy  a  cure 
of  souls  really  worth  402.  per  annum.  And  I  do  hereby 
gi^e,  devise  and  bequeath  such  part  of  my  estate  so  given, 
devised  and  bequeathed  for  and  to  the  said  ox 
scholars,  and  the  said  six  exhibitiouers,  and  for  the 
buying  of  such  advowsons  of  rectories,  impropriations 
or  vicarages  as  aforesaid,  and  for  the  use  and  purposes 
aforesaid,  and  the  yearly  rents,  issues  and  profits 
thereof,  yearly  and  eveiy  year  for  ever,  for  and  to  the 
same  uses  and  pmposes  for  ever,  and  to  and  for  no 


other  use,  intent,  or  purpose  whatsoever;   and  that 
the  same  may  be  so  well  and  truly  done,  from  time  to 
time,  and  at  all  times  as  aforesaid,  I  do  hereby  nomi* 
nate,  constitute,  authorise,  empower,  appoint  and  de- 
sire my  worthy  good  friends  the  Right  Rev.  Father  in 
God  Humphrey  Lord  Bishop  of   Hereford,  and  Dr. 
Jonathan  Edwards,  Principal  of  Jesus  College,  and 
Dr.  Henry  Smabridge,  canon  of  Christ's  College,  in 
Oxford,  and  Dr.  John  Wynne,  or  any  three  or  two  of 
them,  to  be  trustees  to  order  and  manage  my  estate,  so 
given  for  the  said  uses  and  purposes  relating  to  the 
said  Jesus  College  as  aforesaid,  and  to  receive  the 
yearly  rents  and  profits  of  such  part  of  my  estate  as 
appropriated  for  those  uses  and  purposes,  and  to  pay  and 
dispose  of  the  same  yearly  for  the  said  uses  and  pur- 
poses as  aforesaid,  for  and  during  the  term  or  terms  of 
ther  natural  lives  respectively ;  and  after  the  decease 
of  any  two  of  them  that  shall  happen  to  die  before  the 
other  two,  then  thereupon  the  principal  of  the  said 
college,  in  case  the  said  Dr.  Jonathan  Edwards  happen 
to  be  one  of  the  two  first,  and  one  of  the  senior 
fellows  of  the  college,  to  be  such  trustees  in  the  stead 
or  places  of  such  two  of  the  srid  trustees  so  deceased, 
or  if  the  said  Dr.  Edwards  be  not  one  of  the  two 
first  that  shall  so  happen  to  die,  then  one  of  the  sud 
senior  fellows  of  the  said  college  to  be  one  of  the  said 
trustees  along  with  the  said  Dr.  Edwards,  and  the  said 
other  surriving  trustees  for  and  daring  their  lives  respec- 
tively; and  from  and  after  the  deceases  of  the  said  four 
trustees    hereinbefore    named,  then   for   the   future 
and  for  ever  the  trustees  of  my  said  estate  so  given, 
devised   and  bequeathed  as  aforesaid,  to  and  for  the 
said  said  six  scholars,  and  the  said  six  exhibitioners, 
and  for  the  buying  of  such  advowsons  as  aforesaid  for 
the  uses  and  purposes  as  aforesaid,  and  all  and  every 
the  matters  and  things  relating  to  the  same  as  afore- 
said, shall  be  the*  principal  of  the  said  college  for  the 
time  being  for  ever,  and  two  of  the  senior  fellows  of 
the  said  college  for  the  time  being  for  ever,  and  they 
are  by  me  hereby  constituted,  authorised,  empowered 
and  appointed  to  be  such  trustees  for  the  said  uses  and 
purpoSiKs  relating  to  the  said  college  as  aforesaid,  and  to 
act  and  do  in  and  touching  the  same,  and  in  and  con- 
cerning such  part  of  my  said  estate  so  given,  devised 
and  bequeathed  for  and  towards  the  said  six  scholars 
and  the  said  six  exhibitioners,  and  the  buying  of  such 
advowsons  as  aforesaid  for  the  uses  and  purposes  afore- 
said, and  the  management  of  such  part  of  my  said 
estate  as  appropriated  to  and  for  those  uses  and  pur- 
poses as  aforesaid  from  time  to  time  and  at  aU  times 
as  occasion  shall  be,  as  they  shall  think  fit  or  judge 
necessary  yearly  and  in  every  year  for  ever,  that  the 
same  may  be  tiidy  and  duly  done  as  aforesaid  yearly 
and  in  every  year  for  ever,  according  to  my  true  intent 
and  well  meaning  herein  expressed  for  the  said  several 
uses  and  purposes  aforesaid."     And  after  giving  the 
trustees  thereby  named  and  evezy  other  succeeding 
trustees,  a  guinea  to  buy  him  a  mourning  ring  out  of 
the  yearly  rents  of  such  part  of  his  said  estate  as 
should  come  to  their  hands  for  the  uses  and  purposes 
aforesaid  relating  to  the  colleges  as  aforesaid,  the  said 
will  proceeded  as  follows : — "  Item  :  I  give  unto  the 
minister  of  the  parish  of  St.  Peters,  in  the  county 
borough  of  Carmarthen  for  the  time  being  for  ever,  the 
sum  of  10s.  for  preaching  a  sermon  in  the  parish  church 
of  St.  Peters  as  t^foresaid,  in  the  said  county  borough,  on 
St.  Bamaby's  day,  being  the  1 1th  June  yearly,  heang  the 
day  whereinlwaschristenedinthe  year  of  our  Lord  1636; 
and  the  like  sum  of  105.  for  preaching  another  sermon  in 
the  said  parish  church  of  St  Peter's  on  the  30th  day  of 
August  yearly,  being  the  day  wherein  I  was  ordained 
deacon  and  priest  of  the  Church  of  England  by  the 
Bight  Bev.  Father  m  God  Robt  Skinner,  then  Lord 
Bishop  of  Oxford,  in  New  College  Chapel  in  Oxford, 
in  the  year  of  our  Lord  1662 ;  the  said  sermons  to  be 
so  preached  on  the  said  days  yeariy  and  in  every  year 
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for  ever ;  and  such  minister  for  the  time  being  yearly 
for  ever  to  be  paid  sach  lOf.  and  lOs.  yearly  for  over 
out  of  the  rent  annually  due  and  payable  of  and  for  a 
certain  close  of  mine  called  Parkley  Lone,  in  the  said 
parish  of  St.  Peter's,  which  I  bought  of  Jn.  Muggle 
Mercer.  Item :  I  give  to  the  p3or  people  of  the  said 
county  borough  of  Carmarthen  the  sum  of  20s.  yearly 
for  ever  (I  mean  such  poor  people  as  do  not  receive 
any  poor-rates  or  pensions)  to  be  distributed  amongst 
them,  the  value  thereof  in  bread,  by  the  vicar  or 
ininii<ter  for  the  time  being  of  the  said  parish  of  St^ 
l'eter*s ;  that  is  to  say,  lOs,  worth  of  bread  on  the 
Maid  11th  day  of  June,  and  the  other  lOf.  worth  ot 
bread  on  the  30th  day  of  August  yearly  for  ever ;  and 
such  minister  for  the  time  being  yearly  for  ever  to  be 
paid  such  lOs.  and  lOt,  for  preaching  such  sermons, 
and  also  such  10«.  and  10«.  for  such  bread  out  of  the 
yearly  rent  of  and  for  the  said  close  called  Parkley 
Lone  ;  or  in  default  of  such  payment,  such  minister  to 
distrain  on  any  com,  hay,  or  cattle  in  the  said  close,  in 
order  to  recover  the  same,  and  his  costs  and  charges 
touching  tbe  same ;  such  sermons  yearly  being  so  given 
by  me  for  the  benefit  of  those  devout  Christians  as 
shall  come  to  be  auditors  of  the  same."  "  And,  lastly, 
I  do  hereby  nominate,  constitute,  anthorise,  empower, 
ordain,  make  and  appoint  the  said  Bt  Rev.  Father  in 
God  Humphrey  Lord  Bbhop  of  Hereford,  the  said  Dr. 
Jonathan  Edwards,  the  said  Dr.  Henry  Smabridge,  and 
the  said  Dr.  John  Wynne  to  be  my  executors  of  this 
my  last  will  and  testament,  and  only  su  to  be  to  and 
for  the  several  and  respective  ends,  intents,  uses  and  pur- 
poses aforesaid,  and  as  aforesaid,  and  as  I  shall  give, 
devise,  bequeath,  order,  will,  or  appoint,  in  and  by 
any  codicil  or  codicils,  or  snch  instrument  in  writing 
as  hereinbefore  mentioned  and  expressed." 

The  testator  duly  made  a  codicil,  dated  the  14th 
May  1712,  and  tliereby,  amongst  other  devises  and 
bequests  tlierein  contained,  devised  as  follo?rs :  — ^'  Item : 
I  give,  devise  and  bequeath  all  that  my  messuage  and 
tenement,  with  the  appurtenances  thereto  belonging, 
called  Tytan-y-Donmon,  situate,  lying  and  being  in 
the  town  of  Bala,  in  the  said  county  of  Merioneth, 
together  with  my  one  acre  of  land  in  Park  and  Caey- 
rllechwcdd,  now  or  of  late  in  the  posses&ion  of  PhiUp 
Morgan,  at  or  under  the  yearly  rent  of  SiL  12«.,  to  and 
for  the  use  and  benefit  of  a  school  and  schoolmaster, 
in  which  school  tiiere  shall  be  thirty  poor  boys  of 
North  Wales  settled  and  taught  grammar  learning, 
until  they  shall  be  theught  fit  to  be  removed  to  other 
schools  or  employment,  or  to  be  put  apprentices,  at 
the  discretion  of  the  visitors  and  trustees  of  and  for 
such  school  hereinafter  named  and  appointed,  and  such 
Kchool  t6  be  kept  in  convenient  room  or  rooms  in  the 
jfoid  house  or  messuage,  and  the  rest  of  the  sud  house 
;tnd  the  appurtenances  thereunto  belonging,  and  the 
said  acre  of  land,  for  the  dwelUng-house  and  benefit 
of  such  schoolmaster.  And  I  do  further  give,  devise, 
and  bequeath  the  sum  of  152.  yearly  to  the  said 
thirty  scholars  (that  is  to  say),  10(.  to  be 
paid  yearly  for  and  towards  the  dothing  of  each 
of  them  yearly  and  every  year  for  ever,  and  the 
sum  of  15^  ot  lawful  money  of  Great  Britain 
to  the  schoolmaster  of  the  said  school,  for  the  time 
being  for  ever,  to  be  paid  unto  him  by  half-yearly 
equal  paymentis,  that  is  to  say,  on  the  first  day  of  May 
and  the  1st  day  of  Nov.  yearly  for  ever,  or  within 
fifteen  days  next  after  the  said  days  yearly,  for  the 
benefit,  maintenance  and  livelihood  of  snch  school- 
master, besides  the  use  and  benefit  of  the  said  house, 
inessoage  and  appurtenances,  anci  the  said  acre  of 
land  given  as  aforesaid.  And  I  do  fdrtl^er  give,  devise 
apd  l^qneath  so  mooh  nwney  to  be  laid  out  yearly, 
ai^di  as  often  as  the  Tisitors  mi  trnstees  of  such  school 
shall  ihink  fi^  or  jadge  necessary  for  the  r^paiips  of  tiie 
said  messuage  and  premises  and  the  keeping  of  thd  same 
in  sofficient  repair  ftom  time  to  time,  Mid  at  all  tiidw 


for  ever,  there  being  the  sum  of  4L  I7#.  of  the  present. 
rents  of  my  estate  in  Merionethshire  above  the  som  of 
lOS/.  per  annum,  by  me  given  by  my  last  will  to  six 
scholars  and  six  ejdiibitioners  in  Jesos  College,  in  Ox- 
ford, as  in  and  by  my  said  will,  and  over  and  above  the 
said  15^  towards  clothing  the  said  thirty  scholan,  and 
the  said  15^  per  annom  for  snch  schoolmaster  as 
aforei^aid,  but  tiie  said  house  or  messuage  and  aere  of 
land,  given  as  aforesaid  for  the  use  and  benefit  of  audi 
school  and  schoolmaster,  being  of  the  yearly  rant  of 
3ll29.ua  aforesaid,  being  so  much  of  the  said  4L  17s., 
the  remainder  thereof  is  lA  ft*,  per  annum,  for  t^ 
repairs  of  the  said  house  and  messuage  and  premises, 
and  keeping  the  same  in  repair  yearly  and  at  all  times 
for  ever  as  aforesaid.  And  I  do  desire,  constitoti^ 
authorise,  ordain  and  appoint  the  Right  Rev.  Father  in 
God  the  Lord  Bishop  of  St.  Asaph  and  Bangor  for  the 
time  being,  and  my  nephew  Robert  Meyzicke,  and 
Kinsman  John  Adams,  of  Kyfbn,  during  their  respec- 
tive lives,  and  after  their  respective  decease  the  heir  of 
Ucheldre  for  the  time  being,  when  he  shall  be  of 
the  age  of  twen^-one  years,  to  be  vintiHB  snd 
trustees  of  and  for  the  said  school  and  schoolmaster 
and  the  said  scholars,  and  for  the  ordering  and  manage- 
ment of  the  same  according  to  my  will  and  true 
intent  and  meaning  herein,  aud  concerning  the  same 
as  aforesaid  from  time  to  time  and  as  often  as  there 
shall  be  occasion  for  ever,  only  I  do  hereby  will,  order 
and  appoint  Mr.  Evan  Grifiiths,  the  present  master  of 
my  charity  school  at  Carmarthen,  to  be  the  first 
schoolmaster  of  the  said  school  at  Bala,  and  to  have, 
hold  and  ei^'oy  the  said  honse  and  messuage  and  acn 
of  land  for  the  use  and  benefit  of  the  said  school- 
master of  such  school  as  aforesaid,  and  also  to  be  paid 
the  said  15/.  per  annum,  given  to  and  for  such  school- 
master as  aforesaid,  for  and  during  his  the  said  Evan 
Grifiiths'  natural  life. 

Tbe  testator  died  soon  after  he  had  made  tbe  said 
will  and  codicil,  and  they  were  duly  proved  by  tbe 
Principal  of  Jesus  College  alone,  on  the  6tfa  May 
1813. 

In  1714  a  suit  having  been  instituted  for  the  ad- 
ministration of  the  charity  estates,  a  decree  was  made, 
whereby  the  will  and  codicil  were  established,  the 
trusts  thereof  declared  to  be  performed,  and  the 
several  payments  directed  by  the  will  and  eodidl  or- 
dered to  be  made  and  provided  for  in  the  terms  and 
according  to  the  express  intention  of  those  instru- 
ments. 

Various  other  suits  have  from  timo  to  time  been 
since  instituted  trith  reference  to  the  charity  estates ; 
and  several  decrees  and  orders  for  investment,  and 
other  purposes,  have  been  made  in  such  snits. 

The  income  of  the  property  has,  from  the  death  of 
the  testator  to  the  present  time,  increased  considerably 
in  amount,  and  the  estates  and  funds  now  applicsble 
to  the  charitable  objects  of  the  testator^s  will  and 
codicil  were  stated  by  the  information  to  be  the  fol- 
lowing : — 


Real  estate,  prodndng  eamtmmibtts 
imnigj   after  payment   of   expenses 

16,398/L  lis.  9<f.  Three  per  Cent. 
Reduced  Annuities,  in  oonrt,  produc- 
ing per  annum  about 

11,276^  16s.  4dL  Three  per  Cent  Con- 
solidated Bank  Annuities,  also  in 
court,  prodocing  per  annom  aboat ... 


£    $.  d. 
750    0    0 


486   X>    0 
388    0    0 


1V74    0 

Deduct  for  annual  payments  ^freeted  to 
be  made  in  before-mentioned  snits...    1*234 


0    0 


'Snipltis  ammal  inioom^ 350    0   0 

'    The^  was  also  a  sum  0^783/.  Oi.  10^  eaab  ^ooqvL. 
and  a  fwtW  oonsidenble  warn  of  calk  ibtiie  hunk  of 
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the  eollege,  aiising  from  sorplos  rents  and  profits  of 
foal  estate. 

In  pnrananoe  of  the  proyisions  of  the  17  &  18  Viet. 
c  81,  the  commissioners  appointed  for  the  pm^oses  T^f 
ihat  Act  framed  an  ordinance  dated  the  3rd  April  1857 
in  relation  to  Jesos  College,  Oxford. 

The  information  set  out  several  clauses  of  the  ordi- 
nance (to  -which,  however,  it  is  not  necessary  here  more 
particnlarly  to  refer),  and  stated  that  the  possible  effect 
of  the  said  ordinance  would  be  that  shortly  there 
might  not  be  a  single  scholar  or  exhibitioner  from  North 
Wal^  on  the  foundation  of  the  sud  college,  but  that 
(hey  all  both  scholars  and  exhibitioners  might  be  natives 
of  South  Wales  or  England  ;  and  that  even  if  there 
eliould  be  North  Wales  scholars  and  exhibitioners,  they 
would  be  superannuated  at  five  years  from  the  date  of 
their  matriculation,  and  that  therefore  none  of  them 
-would  be  in  holy  orders,  except  under  very  unusual 
circumstances. 

The  informant  therefore  submitted  that,  by  the  true 
oonstmction  of  the  will  and  codicil  of  the  said  Edmund 
Meyricke,  the  whole  sniplus  rents  and  profits  of  the 
testator's  estate  in  Merionethshire,  after  providing  the 
annual  sums  by  the  testator  directed  to  be  paid  for 
scholars  and  exhibitioners  in  Jesus  College  in  Oxford, 
were  applicable  for  the  use  and  benefit  of  the  school 
3i  Bala,  founded  by  the  codicil  to  the  testator's  will, 
or,  at  all  events,  that  the  said  school  was  now  entitled 
to  a  much  large  proportion  of  the  increased  rents  and 
.profits  of  the  testator^s  estate  than  it  had  yet  received  by 
virtue  of  the  aforesud  orders  of  this  court  The  infor- 
mant showed  that  it  appeared  by  the  codicil,  and  was 
the  fact,  that  the  real  estate  of  the  testator  in  Merio- 
nethshire was  of  the  annual  value  at  the  date  of  the  said 
codidlof  142L  17#.,  and  that  the  whole  then  surplus  con- 
sisting of  IL  5s.  per  annum  was  given  to  him  for  the 
maintenance  and  repair  of  the  said  school.  And  the 
informant  further  submitted,  that  it  was  the  intention 
•of  the  testator  that  there  should  for  all  time  be  trustees 
and  visitors  of  the  said  school  apart  from  and  wholly 
independent  of  the  prindpal  and  fellows  of  Jesus 
CSolIege,  Oxford,  to  whom  the  management  and  super- 
vision of  the  said  school  ancT  the  protection  of  the 
interests  thereof  should  be  intrusted.  The  information 
then  stated  that  neither  to  the  original  suit,  in  which 
the  decree  of  1714  was  pronounced,  nor  to  any  of  the 
subsequent  proceedings  hereinbefore  referred  to,  was  any 
person  as  trustee  or  otherwise  exclusively  representing 
the  interests  of  the  said  school  made  a  party,  except 
that  the  Bishops  of  St.  Asaph  and  Bangor  were  named 
MB  relaton ;  and  prayed  to  the  effect  hereinbefore  par- 
ticularly mentioned^ 

PahnoTf  Q.C.  and  Ji.  H.  TerreU  appeared  for  the 
Attorney-General. 

Uojfdf  Q.C.  and  Grentide  for  the  defts.,  the  prin- 
cipal and  fellows  of  Jesus  College  \  and 

I/ehhouse  for  the  visitors. 

The  following  authorities  were  cited  in  the  aigu- 
ment : — AUomey-General  v.  The  Dean  and  CanonB  of 
Windwr,  24  Beav.  679 ;  The  Thetfard  School  case,  8 
pt.  Rep.  p.  401. 

The  Master  of  the  RoLLSsaid : — ^The  question  on  this 
information  turns  upon  the  proper  construction  to  be 
pht  upon  the  will  of  the  Bev.  Edmund  Meyrioke. 
The  testator  left  considerable  estates  tt>  Jesus  College, 
and  the  object  of  the  information  is  to  have  the  whole 
of  the  surplus  rents  of  his  estates  in  Merionethshire,  or 
a  Itarge  portion  of  them,  applied  to  the  use  of  the  school 
ait  Bala.  The  information  prays  as  follows:  [Ifis 
Honour  read  the  prayer  as  above  stated  and  continued.] 
The  will,  which  bears  date  the  25th  Maroh  1712,  is 
to  this  effect  It  begins  with  a  recital  in  these  terms : 
'''Wliereas  I  always  intended  to  bestow  a  gpod  part  of 
what  God  should  bless  me  withal  for  (he  enoonrage- 
Ai'efii  pf  leammg  in  Jesus  College,  m  Oxford,  and  for 
^e  Mter  mamUnnoe  of  sis  of  the  jamot  tdMUfs 


who  are  or  shall  be  scholars  of  the  foundation  of  the 
said  college,  out  of  the  six  counties  of  North  Wales,  I 
do  give,  devise  and  bequeath  all  my  real  and  personal 
estate,  other  than,"  &c  That  recital  is  very  impor- 
tant Although  the  recital  oannot  control  the  plain 
meaning  of  the  words  of  disposition,  yet  if  the  words  of 
the  deviite  are  ambiguous,  the  redt^  may  be  referred 
to  to  explain  and  ascertain  whit  was  the  real  meaning 
of  the  testator.  After  giving  certain  directions  with 
respect  to  the  maintenance  of  six  scholars  and  six 
exhibitioners,  and  the  payment  to  each  of  the  six 
scholan  of  the  annual  sum  of  10/L,  and  to  each 
of  the  six  exhibitioners  the  annual  sum  of  8^, 
he  proceeded  thus :  [His  Honour  then  read  the  devise 
in  the  will,  as  above  stated,  and  continued.]  It  is 
important  to  observe  that  complete  control  is  given 
to  the  trustees,  who  in  effect  are  members  of  the  col- 
lege and  persons  concerned  in  the  government  of  the 
college.  The  will  then  gives  certain  pecuniary  legacies, 
and  concludes  by  the  testator  appointing  the  siud  trus- 
tees his  executore :  **  And  only  so  to  be  and  for  the  seve- 
ral and  respective  ends,  intents,  uses  and  purposes  afore- 
said and  as  aforesaid,  and  as  I  shall  give,  devise,  be- 
queath, order,  will,  or  appoint  in  and  by  any  codicil  or 
oodidls,  as  hereinbefore  mentioned  and  expressed."  I  am 
quite  clear  as  to  the  general  effect  of  the  will.  la  the 
first  place,  the  whole  of  the  property,  subject  to  the  le- 
gacies and  limited  interests  which  are  carved  out  of  it, 
is  given  to  Jesus  College,  for  the  full  benefit  of  the 
college,  in  the  manner  pomted  out  by  the  will.  Those 
gifts  are  subject  to  the  gifts  contained  in  the  codidl,  and 
the  question  is  how  far  the  codicil  takes  away  the  gifts 
in  the  will  ?  The  rule  applicable  to  all  these  cases  is 
that  there  must  be  distinct  words  in  the  codicil  to  have 
that  effect.  I  have  no  doubt  that  the  effect  of  the  will  is 
to  give  to  the  college  an  absolute  and  beneficial  interest. 
The  testator  made  a  codicil  to  his  will,  dated  the  14th 
May  1712,  which  was  in  these  terms :  [His  Honour 
then  read  the  codicil  as  above  stated,  and  contmued.] 
The  testator  then  appointed  certain  persons  to  be' 
vijiitore  and  trustees  of  the  said  school.  The  result  of 
my  consideration  of  the  codicil  is,  that  it  does  not  alter 
the  final  destination  of  the  estates  which  are  devised 
for  the  benefit  of  the  college,  and  that  the  testator 
did  not  intend,  and  has  not  expressed  his  intention, 
that  the  whole  estate,  •  or  that  the  whole  of  the 
surplus  rents,  should  be  applied  for  the  benefit 
of  the  Bala  school,  subject  to  the  payments  thereout  in 
favour  of  the  scholars  and  exhibitionen.  It  is  not 
possible  for  me  to  assent  to  that  view  of  the  informa- 
tion which  seeks  a  declaration  accordingly.  I  think 
that,  according  to  the  true  construction  of  the  codicil, 
the  Bala  school  is  entitled  to  an  apportionment  of  the 
surplus  rents  in  the  manner  I  shall  state.  I  regard 
the  payments  of  15^  and  ZOs.  as  fixed  payments)  and 
I  am  of  opinion  that  in  such  proportion  as  4Z.  17s.  ori- 
ginally stood  to  the  whole  of  the  rents,  the  Bala  school 
b  now  entitied  to  the  surplus  of  thti  present  rents, 
to  bo  applied,  after  paftaent  of  the  rent  of  the  school- 
house,  for  the  purposes  of  the  school.  It  is  unneces- 
sary to  refer  to  the  numerous  cases  which  were  cited, 
ooramcncing  with  the  Thetford  School  case.  The 
principle  of  all  those  cases  is  well  established ;  the  ap- 
plication of  it  depends  upon  the  meaning  to  be  given 
to  the  language  of  the  testator.  By  his  will  the  testator 
in  this  instance  gives  the  whole  estate  for  the  benefit  of 
Jesus  College ;  but  when  m  the  codicil  he  pants  out  that 
there  is  a  balance  of  42.  17s.,  which  is  to  be  applied 
for  the  benefit  of  the  Bala  school,  I  cannot  say  that 
the  amount  Of  the  gift  Ss  tterely  limited  to  ihat  sum 
in  addition  to  the  .l5iL  and  SOs.,  but  I  think  that  (hey 
are  entitied  to  such  proportion  of  the  surplus  rents  at  the 
present  time  as  41  17s.  hote  to  the  rents  at  that  time, 
and  that  this  pronortion  is  to  be  applied  for  the  benefit 
of  the  school,  and  a  scheme  must  be  directed  accord- 
ingly.   I  will  make  a  dedaratton  to  that  dltet,  fnft  I 
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•cannot  go  further.  I  think  the  information  was  a 
]>roper  one,  and  that  the  ooets  of  tlie  information  must 
he  psud  out  of  the  rents  of  the  estate. 

The  solicitor  for  the  informant  was  Mr.  J,  P. 
F^arotu  _____ 

April  ZO,  May  I  and  ^, 

Pars  v.  Clbgo. 

FriendUf  $ocieiy — Certf/icaie — Creditor's  tmt^  Truttee 

and  cestui  que  trust — Pcaiies. 
The  eertifisate  of  afnendlg  society,  duly  made  under 

the  Friendly  Societies  Acts,  urns  in  a  creditor's  suit 

held  to  be  conclusive  as  to  the  character  of  the 

society. 
The  pit.  lent  mon^  to  a  friendly  society ;  hut  on  the 

occasion  of  the  loan  all  the  due  formalities  required 

by  the  rules  of  tlie  society  were  not  observed.    It 

was  clear,  however,  that  the  society  had  had  the 

beneft  of  the  loan : 
Held,  that  they  could  not  obfect  to  theplL^s  daim  on  the 

ground  of  informality. 
The  pit.  was  a  member  of  the  society,  and  under  the 

circumstances  of  the  case  the  rekSionsltip  of  trustee 

and  cestui  que  trust  was  held  to  have  been  es- 

tabUsked, 
There  were  dosses,  of  upwards  of  400  persons,  in- 

ierested  in  the  society,  which  was,  in  fact,  extinct. 

The  pit.  in  the  creditor's  suit  made  one  of  each 

class pctrties  to  represent  such  persons: 
Held,  that  aU  parties  interested  were  sufficiently  before 

the  court. 

This  was  a  creditor's  suit,  instituted  agunst  the 
defts ,  as  trustees  of  a  certain  sodety,  called  "  The 
Batioual  Society."  The  society  had  under  that  name 
been  certified  by  Mr.  Tidd  Pratt  in  1842  to  bo  a 
friendly  society,  and  the  nature  and  objects  of  it, 
and  the  character  of  the  pit's  claim,  may  be  shortly 
stated  as  follows : — and  first,  as  to  the  nature  of  the 
society :  tliat  will  best  appear  by  an  extract  from  the 
rales  of  it. 

Rule  17.  Non-respondbility.  —  It  is  therefore  eri- 
•dent  that  man  has  not  been  created  to  be  a  responsible 
being  in  the  ordinary  acceptation  of  tlie  term,  but  that 
he  is  left  to  experience  the  necessary  effects  of  his 
conduct,  which  tea^  all  in  the  best  possible  manner, 
throQgh  the  sensations  of  pun  and  pleasure,  the  means 
of  increasing  happiness ;  and  through  this  knowledge 
a  dull  man  in  society  may  effect  the  greatest  improve- 
ment in  the  character  and  condition  of  the  infantman 
and  of  the  human  race." 

Rule  20.  For  further  exposition  of  the  objects 
and  principles  of  this  society,  reference  is  made  to  the 
'^Outlines  of  the  Rational  System  of  Society,  by  Robt 
Owen." 

The  outline,  as  referred  to,  contained  the  follow- 
ing paragraphs: — Creed  and  duties  of  this  system, 
and  the  religion  of  the  new  moral  world.  Articles ; 
1.  Tliat  all  facts  yet  known  to  man  indicate  that  there 
is  an  external  or  internal  cause  ff  all  existences  by  the 
fact  of  their  existence,  and  this  all-pervading  cause  of 
motion  and  change  in  the  universe  is  the  power  which 
the  nations  of  the  world  have  called  God,  Jehovah, 
Lord,  &c.  &c ;  but  that  the  facts  are  yet  unknown  to 
man  which  define  what  that  power  is.  2.  That  all 
ceremonial  worship  by  man  of  this  cause  whose 
qualities  are  yet  so  littie  known,  proceeds  from 
ignorance  of  his  own  nature,  that  it  can  be  of 
no  real  utality  in  practice,  and  that  it  is  im- 
possible to  train  men  to  become  natural  in  their 
feelings,  thoughts,  or  actions,  until  all  such  forms  shall 
cease.  On  the  responsibility  of  man:  5.  No  one 
shall  be  responsible  for  his  physical,  intellectaal,  or 
moral  orgsnisation.  6.  No  one  shall  be  responsible  for 
the  sensations  made  on  his  organisation  by  extermal  cir- 
eumstances.  7.  No  one  shall  be  responsible  for  the  feel- 
logs  and  oonvictious  within  him,  and  which  are  to  him  the 


truth  while  they  continue.  On  the  general  arrangement 
for  the  population  :  15.  Under  the  rational  system  of. 
society,  after  the  children  shall  have  been  trained  to 
aoquire  new  habits  and  new  feelings  derived  from,  the 
laws  of  human  nature,  there  shall  be  no  useless  pri- 
vate property, 

S^ndly,  as  to  the  objects  of  the  society : — ^They 
were  stated  to  be  to  raise  by  subscriptions  amongst  its 
members,  or  by  voluntary  contributions,  donations,  or 
loans,  funds  for  the  mutual  assistance,  maintenance  and 
education  of  their  wives,  and  husbands  and  chUdren  or 
nominees,  in  sickness,  infancy,  or  advanced  age,  or  other 
natural  state  or  contingency,  during  which  the  funds 
were  to  be  applied  in  the  purchase  or  rental  of  land 
whereon  to  erect  buildings  wherein  the  members  should 
by  united  labour  support  each  other  under  every  vicis- 
situde, and  thus  by  lawful  means  to  arrange  the  powers 
of  production,  distribution,  consumption  and  education 
in  order  to  produce  among  the  members  feelings  of 
pure  charity  and  social  afiection  for  each  other,  and 
practically  plant  on  earth  the  standard  of  peace  and 
goodwill  towards  men. 

The  community  fund  was  to  be  raised  by  snbscrip-. 
tion  from  such  members  as  might  be  able  and  willing 
to  contribute  thereto.  The  directors  of  such  sodety 
were  by  the  original  rules  empowered  to  borrow 
by  way  of  security  or  otherwise  any  such  sums  of 
money  as  might  be  required  for  the  purposes 
of  the  sodety,  provided  a  resolution  to  that  effect  was 
agreed  to  unanimously  by  the  directors  at  a  meeting 
held  after  fourteen  days*  special  notice.  And  it  was 
also  provided  that  every  sum  of  money  so  borrowed 
should  be  taken  in  the  names  of  the  tnistees  of  the 
society  for  the  time  being,  and  be  charged  upon  the 
stocks,  funds,  lands,  building  and  premises  of  the 
society,  and  remain  as  a  security  for  the  full  payment 
and  satisfaction  of  the  whole  of  such  money ;  prindpal, 
interest  and  costs.  Those  rules  were,  however,  snb- 
sequentiy  modified,  and  the  power  to  borrow  was  g^ven 
to  the  centi'al  board  upon  an  unanimous  resolution  to 
that  effect  being  agreed  to  at  a  special  meeting,  and 
it  was  provided  that  for  every  sum  of  money  borrowed 
by  the  sodety  on  the  security  of  the  community  fund, 
a  certificate  in  a  certain  form  should  be  granted  to  the 
lender  which  should  pledge  community  property  of  the 
society  for  repayment  of  the  sum  borrowed.  The 
modified  rules  also  provided  for  the  payment  of  interest 
on  all  loans  of  money  at  5  per  cent.,  and  that  in  the 
event  of  a  dissolution  of  the  sodety,  or  of  any  of  its 
establishments,  all  moneys  contributed  by  the  sodety 
should  be  first  repaid,  and  that  the  balance  should  be 
divided  among  the  members  in  the  ratio  of  the  sums 
originally  contributed  by  each.        * 

Thirdly,  the  character  of  the  plt.*s  daim  appeared  to 
be  the  following: — In  the  year  1839  certain  leasehold 
property  was  demised  to  the  defls.  W.  Glegg  and  C.  F. 
Green  and  J.  Finch  (the  father  of  K.  Finch,  one  of  the 
defts.)  for  a  term  of  ninety-nme  years  from  Michad- 
mas  1839,  at  the  yearly  rent  of  376^      The  society 
took  possession  of  the  property  so  purchased,  and  erected 
and  kept  up  at  considerable  expense  an  establishment 
thereon,  called  '^  Harmony"  or  **  Harmony-hall."    Part 
of  the  money  so  expended  was  lent  to  the  sodety  by  the 
pit,  who  was  a  member  of  it,  and  partly  by  certain 
persons  on  behalf  of  the  ^  Home  Colonisation  Sodety." 
The  sum  lent  by  the  pit.  was  one  of  5001,  which 
he  raised  by  the  sale  of  certain  railway  shares.    The 
500^  was  paid  to  the  society  in  the  month  of  May  or 
June  1842,  through  their  general  secretary,  who  was 
the  proper  authority  to  act  in  the  borrowing  of  the 
money  by  the  central  board.     The  terms  upon  which 
the  pit.  made  such  loan  wero,  that  the  same  with  tiie 
expenses  and  interest  should  be  repaid  at  the  end  of  a 
month.     In  the  case  of  the  plt*s  loan,  however,  the 
formalities  prescribed  by  the  rules  wera  not  observed, 
and  he  did  not  take  a  ooiificate  in  the  foxm  mentioosd 
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in  the  rules  for  the  money  lent  by  liim.  Before  the 
expiration  of  the  month  from  the  time  of  the  loan,  the 
pit.  consented,  at  the  request  of  the  secretary,  to  post- 
pone the  payment  Ull  the  30th  Sept.  following;  but 
the  amount  of  such  loan  and  interest  was  not  paid, 
and  still  remained  due  to  the  pit.  In  the  month  of 
June  1843  a  minute  was  entered  in  the  minute-book 
of  the  central  board  as  follows: — **  A  sum. of  500/. 
having  been  raised  by  Mr.  Pare  in  June  1 842  as  a  loan 
to  the  society  for  one  month,  which  loan  is  not  yet 
repaid,  and  an  expense  of  9/.  16«.  9dL  having  been 
incurred  in  raising  the  same,  Resolved  that  this  debt 
and  expenses  be  paid  by  the  society,  and  that  interest 
at  the  rate  of  5  per  cent.  }>cr  annum  be  allowed  for 
the  principal  sum,  tmtii  the  some  be  paid."  In  the 
month  of  Feb.  1845  the  pit.  applied  by  letter  to  the 
central  board  pressing  for  an  immediate  settlement  of 
his  claim  in  respect  of  the  loan  made  to  the  society. 
In  reply  to  that  appUcation  Mr.  J.  Bdxton,  the  then 
president  of  the  society,  wrote  to  the  pit.  a  letter  dated 
the  18th  day  of  the  same  month  of  February,  in 
which,  after  stating  that  his  claim  rested  upon  merits 
peculiar  to  itself,  and  objecting  to  the  memorandum 
which  had  been  made  by  the  central  board  as  improper, 
considering  the  temporary  character  of  the  plt.'s  loan, 
he  stated  that  he  did  not  make  such  statement  in  order 
tio  invalidate  the  pit's  claim,  but  only  out  of  a  desire 
to  discharge  a  public  duty,  and  he  expressed  his 
willingness,  should  the  pit.  not  be  present  at  the  then 
ensuing  congress,  to  lay  before  the  delegates  any  appli- 
cation the  pit.  might  think  proper  with  a  view  of 
arriving  at  an  amicable  settlement.  The  congress 
alluded  to  in  that  letter  was  held  on  the  23rd  May 
1845,  and  several  resolutions  were  passed  as  to  the  un- 
satisfactory state  of  the  affairs  of  the  society.  Among 
those  resolutions  was  the  following  one,  made  after  a 
fhll  statement  of  the  plt.^s  claim,  ^'  that  the  minute  of 
the  central  board  dated  the  17th  June  1843  in  relation 
to  the  claim  of  Mr.  Pare,  be  and  is  hereby  confirmed 
by  this  congress.*'  At  a  further  special  congress  held 
on  the  1 0th  July  following,  it  was  resolved  that  all 
the  property  of  the  society  should  be  assigned  tu  Messrs. 
Buxton,  Bracher  and  Bate  in  trust  for  the  benefit  of 
the  creditors.  In  May  1846,  in  consequence  of  the 
difficulties  and  liabilities  of  the  society,  Mr.  J.  Finch,  on 
behalf  of  his  co-lessees  and  himself,  took  possession  of 
the  leasehold  property  in  question  in  this  suit.  At  a 
special  meeting  of  the  officers  and  members  of  the 
society  (indudhig  the  pit.)  held  on  the  29th  June  1846, 
the  foUowing  resolutions  were  passed : — **  First,  that  in 
the  opinion  of  this  meeting  the  appointment  of  Messrs. 
Bnxton,  Bracher  and  Bate,  or  other  person  or  persons  by 
the  Rational  Society  as  assignees,  was  not  legally  carried 
out,  and  was  and  is  therefore  of  no  avail,  and  this 
meeting  is  further  of  opinion  that  the  lessees  have  alone 
legal  possession  of  the  property  of  the  society,  and  th^ 
having  stated  that  their  object  is  to  see  justice  tione  to 
all  parties,  and  that  as  speedily  as  possible,  this  meet- 
ing has  full  reliance  on  the  honour  of  the  said  lessees,  and 
hereby  requests  that  they  will  proceed  to  dispone  of  the 
property,  and  make  sudi  distribution  of  the  proceeds 
as  to  them  shall  appear,  under  all  circumstances,  just 
and  equitable.  Secondly,  that  this  meeting  i.i  of  opi- 
nion that  Mr.  Bnxton  should  immediately  place  in  the 
hands  of  the  lessees  any  and  all  the  documents,  papers, 
&&,  which  he  may  hold,  and  which  are  connected  with 
the  60dety*s  affairs,  and  necessary  to  the  proper  wind- 
ing-up of  the  same,  together  with  any  information 
which  may  tend  to  the  same  object ;  and  further,  that 
having  done  so,  he  should  forthwith  withdraw  from  the 
estates,  that  the  lessees  having  entire  and  undisputed 
possession,  may  be  enabled  to  make  the  most  of  the 
property  for  the  benefit  of  the  creditors.  Thirdly, 
that  the  resolutions  of  the  meeting  be  signed  by  the 
chairman  on  its  behalf,  and  that  Messrs.  J.  Ardill,  J. 
Jackson  and  W.  Pare  (the  pit.)  be  and  are  hereby 


appointed  to  lay  the  same  before  Mr.  Finch,  the  acting 
lessee,  and  request  his  acquiescence,  at  the  same  time 
assuring  him  that  this  meeting  is  prepared  to  give  him 
any  aid  which  in  them  lies  in  carrying  the  said  reso- 
lutions into  effect."  Those  resolutions  were  adopted 
and  approved  at  a  special  <»ngress  of  the  society,  held 
on  the  following  day,  the  30th  June.  In  1847  the 
lessees  underlet  the  leasehold  premises  to  Mr.  Edmondson 
for  the  piupose  of  a  schoolhouse,  and  the  tenancy  still 
subsisted,  and  they  also  sold  to  Mr.  Kdmondson  the 
stock  and  other  moveable  property  thereon  for  a  con- 
siderable sum  of  money,  and  they  applied  such  money 
in  the  piiyment  of  certain  debts  of  the  sodety.  Mr.  J. 
Finch,  one  of  the  lessees,  di«d  in  1857,  having  pre- 
viously assigned  all  his  interest  ui  the  property  to  the 
deft.  Edwaid  finch  for  the  residue  of  the  term  granted 
by  the  lease.  No  further  step  had  been  taken  to  wind- 
up  the  sodety.  Under  these  circumstances  the  pit. 
instituted  the  present  suit,  alleging  that  the  leasehold 
property  was  community  property  of  the  society,  and 
had  become  and  remained  subject  to  a  charge  in  the  first 
place  for  the  repayment  of  all  moneys  advanced,  or 
contributed  under  the  above-stated  rules,  relating  to 
loans  to  the  sodety ;  and  as  to  the  balanoe,  if  any, 
according  to  the  directions  laid  down  in  that  behalf  in 
the  said  rules. 

The  pit.  filed  the  bill  on  behalf  of  himself  and  all 
lenders  or  contributors  of  moneys,  for  the  purposes  of 
the  society  under  the  rules  aforesaid  (except  the  credi- 
tors of  the  society  who  were  defbs.),  against  W.  Clegg, 
Chas.  F.  Green  and  Edwd.  Finch,  as  such  trustees  as 
aforesaid ;  and  the  bill  prayed  that  such  defts. 
might  be  declared  to  be  trustees  of  the  leasehold  estate 
for  the  pit.  and  all  other  persons  interested  therein  ; 
and  that  the  rights  of  the  pit.  and  all  other  persons 
might  be  declaied;  for  an  account,  for  salie  of  the  trust 
estate,  and  for  payment  out  of  the  proceeds  of  the 
debts  due  to  the  pit.  and  the  other  persons  entitled 
thereto.  The  society  had  long  dnoe  ceased  to  exlst„ 
and  was  not  made  a  deft.,  there  being  no  boani 
of  directors,  or  other  official  person  in  existence,, 
to  represent  it.  The  pit.  had,  however,  made 
Mr.  and  Mrs.  James  Wm.  Barton  defts.  to  the 
suit,  as  Representing  the  certificated  loan-holders  of  the 
society,  and  Mr.  Geo.  Holyoake,  as  representing  the 
ordinary  members.  All  the  persons  interested  in  the 
trust-estates  were  more  Uian  400  in  number;  but 
they  were  represented  by  the  actual  parties  to  the 
suit. 

FoUett/ Q.C.J  BaggaUaif  and  Westlake  appeared 
for  the  pit,  and  contended,  first,  that  this  society  had 
been  diily  certified  by  Mr.  Tidd  Pratt  to  be  a  friendly 
society,  within  the  rules  of  the  Society  Acts ;  secondly^ 
tliat  although  the  sodety  had  in  fact  ceased  to  exist,  yet„ 
as  all  classes  of  persons  interested  in  it  were  before  the 
court  either  as  pits,  or  defts.,  it  was  virtually,  and 
therefore  sufficiently,  represented  ;  thirdly,  although  tli« 
formalities  requured  by  the  rules  had  not  on  the  occa- 
sion of  the  plt.'8  loan  been  all  observed,  his  money  had 
been  clearly  applied  for  the  benefit  of  the  society,  and 
was  therefore  made  a  debt  due  from  the  society 
to  the  pit. ;  the  formalities  were  required  for  the  pro- 
tection of  the  sodety,  and  not  for  the  creditor,  and  the 
sodety  coidd  waive  them  if  they  chose,  and  in  this  case 
they  had  done  so ;  further,  the  plt.*s  claim  was  recog- 
nised and  confirmed  by  the  members  of  the  central  boards 
and  the  vote  of  the  general  board ;  fourthly,  the  trans- 
actions between  the  lessees  of  the  property  in  ques- 
tion and  the  society  and  its  creditors,  established  the 
relation  of  trustee  and  cesUtis  que  inut  between  them  i 
The  debts  becanike,  therefore,  a  charge  upon  the 
society,  and  the  Statute  of  Limitations  had  no  opera- 
tion: (10  Geo.  4)C  56;  4  &  5  WiU.  4,c.40;  Hodffe9 
v.  Wak,  22  L.  T.  Rep.  144;  Yeata  v.  RoberU,  3 
Drew,  170;  18  &  19  Vict.  c.  63,  88. 17,  18;  15  &  16 
Vict,  c  86,  s.  42,  r.  9.) 
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liorrtB  appeared  for  the  defts.  Mr.  and  Mrs.  Barton, 
and  Mr.  G.  noljoake. 

Hoyd^  Q.C.  and  BaUeii  appeared  for  the  trustees, 
and  contended,  first,  that  the  societj  in  question  was, 
having  regard  to  the  above-stated  nature  of  it,  clearly 
founded  for  an  immoral  and  illegal  purpose,  and  there- 
fore the  money  advanced  bj  the  pit.  for  its  benefit  was 
not  the  proper  subject  for  a  smt  in  equity ;  secondly, 
that  the  society,  in  its  character  of  a  society,  was  not 
represented  on  the  record ;  and  thirdly,  that  as  on  the 
bccasiou  of  the  loan  being  made  by  the  pit.,  the  proper 
formalities  prescribed  by  the  rules  of  the  society  were 
not  observed,  and  as  the  debt,  being  one  of  simple 
contract,  even  if  it  originallv  bound  the  society,  was 
barred  by  the  Statute  of  lomitations ;  the  pit.  could 
not  succeed  in  this  suit  They  cited  SoiUhof  v.  Shtr- 
wood,  2  Mer.  435  ;  Lcatreiice  v.  Smith,  Jacob,  471 ; 
De  Begnis  v.  Amutead,  10  Bing.  107;  Eujwg  v. 
Osbalduton,  2  MyL  &  Cr.  53.  [The  Master  of  the 
Rolls  referred  to  Sharp  v.  Taghr,  2  Ph.  801.] 

Sehoyn,  Q.C.  and  Leonard  Field,  for  filr.E.  Fmch,  in 
the  same  interest,  cited  ^chardson  v.  LarpenU,  2  Y. 
&  a  C.  C.  507 ;  Chugh  v.  RaicUffe,  1  De  G.  &  Sm. 
164. 

Routtdell  Palmer,  Q.C.  and  Le  Gex,  for  the  deft.  Mr. 
Clegg. 

FoUeU,  Q.C.  ui  reply. 

The  Master  of  the  Rolls  said : — This  is  a  suit 
by  a  person  claiming  to  be  a  creditor  of  a  society  c;illed 
the  Rational  Society,  and  seeking  to  have  some  pro- 
perty belonging  to  that  society,  in  the  hands  of  the 
three  first  defts.  upon  the  record,  applied  in  the  pay- 
ment of  the  debts  due  by  the  society  to  the  pit.  and 
to  other  creditors  circumstauoed  similarly  to  himself. 
That  the  property  belongs  to  the  society  is  not  dis- 
puted. The  first  question  is,  whether  the  pit  ever 
was  a  creditor  of  tlie  society,  and  whether  he  is  so 
still  ?  The  following  facts  appear  to  mo  to  be  clear : 
First,  that  the  pit,  in  May  1842,  advanced  500/. 
for  the  purpose  of  its  being  applied  for  the  benefit  of 
the  Rational  Society,  and  that  it  was,  together  with 
other  sums  of  money,  contributed  by  members  of  the 
Home  Colonisation  Society,  applied  for  the  benefit  of 
the  Rational  Society.  Secondly,  that  at  the  meeting  of 
the  directors  of  the  Rational  Society,  which  took  place 
on  the  3rd  June  1843,  the  following  resolutions  were 
passed  [his  Honour  read  the  minute  above  stated, 
and  continued :]  Thirdly,  that  on  the  8th  Feb.  1845, 
the  pit.  wrote  to  the  central  board  of  the  society 
requiring  payment;  in  answer  to  which  application 
Mr.  Buxton,  the  chairman,  disputed  the  claim;  but 
the  annual  congress  of  the  society,  held  on  the  23rd 
May  1845,  duly  confirmed  the  entry  whicli  I  have 
read,  relatmg  to  ^Ir.  Purees  debt.  After  those  trans- 
actions I  think  it  unpossible  to  say  that  Mr.  Pare  watt 
not  a  creditor  of  the  society  at  that  time  for  the  sum 
of  509/.  1 6«.  ^d.  It  does  not,  however,  rest  there ; 
for  he  seems  afterwards  to  have  been  treated  as  a  cre- 
ditor by  nil  parties  concerned.  In  June  1846  Air. 
Buxton  summoned  a  meeting  of  all  parties  intei-ested 
In  the  Hocicty  for  the  29th  of  that  month,  for  the  pur- 
pose of  making  a  full  disclosure  of  the  afiairs  of  the 
society;  and,  by  the  same  advertisement,  issued 
under  the  rules  of  the  »xsiety,  he  summoned 
a  special  congress  of  the  delegates  of  the  society  for 
the  following  day,  viz.  the  30th  June,  to  take  into 
considemtiun  the  afiairs  of  the  society.  The  meeting 
of  the  29th  June  1846  took  place  accordingly,  at 
which  tlie  following  resolution  was  come  to.  [The 
M.R.  read  the  resolution  above  stated,  and  continued :] 
At  the  bpecial  congress,  which  was  held  the  following 
day,  viz.  the  30th  June  1846,  those  resolutions  were 
adopted  dnd  confirmed.  I  am  of  opinion  that  after 
those  transactions  it  is  impossible  for  any  one  to  con- 
tend that  Mr.  Pare  was  not  for  the  time  a  creditor  of 
the  society,  or  that  he  is  not  so  now,  for  the  sum  of 


509^  16#.  9<f.    An  ailment  against  the  plt.'8 
was  founded  on  those  sections  of  the  rules  of  ^ 
society  which  gave  the  central  board  a  power  of  lier- 
ro¥riog,  which  specified  in  what  manner  that  sbould  le 
done,  and  which  also  provided  that  a  certificate  should 
be  given  to  the  members — ^none  of  which  fbmuilities 
were   followed  on  the     occasion  of  the  plCs  loia. 
But,  although  the  absence  of  those  formalities  niigbl 
raise  a    question  of  priorities,    I    am    of   optniot 
that  the  society  might  have  incurred  debts  indepeoh 
dent  on  this  rule ;  for,  unless  it  could  have  done  so,  il 
could  not  have  gone  on ;  and  it,  or  those  who  rcpn»- 
sent  it,  and  have  had  the  benefit  of  the  pit's  money^ 
cannot  now  repudiate  the  debt     And  I  am  of  tbst 
opinion,  although  the  society  did  not  adopt  the  lighl 
method  of  giving  to  the  creditor  the  proper  oertificale. 
The  first  and  most  material  objection  to  the  claim  of 
tlie  pit.  was,  that,  admitting  the  entry  and  rssolutioii  of 
the  congress  tQ  bind  the  society,  still  this  was  only  a 
simple  contract  debt ;  and  that,  as  no  steps  have  bees 
taken  to  enforce  payment  until  the  filing  of  the  bill 
in  this  suit  in  1860,  the  debt  is  now  barred  by  As 
Statute  of  Limitations.     I  think,  however,  that  fiie 
argument  of  the  plt.*s  counsel  as  to  that  objection  it 
a  conclusive  answer  to  it,  ^iz.,  that  the  resolotum 
passed  in  June  1846,  and  sanctioned  by  the  6pectt| 
congress  (which  resolutions  I  have  read),  coartituted  a 
trust  of  the  leasehold   property  in  question  for  tt» 
benefit  of  tlie  creditors  generally.     That   being  a^ 
the  relationship  of  trustee  and  ceattds  que  trial  was 
constituted,  and  that  being  established  no  qnestion  ai 
to  the  statute  arises.    That  the  defts.  are  the  trustees 
of  the  property  for  the  benefit  of  the  creditors  is  nsC 
only  established  in  the  manner  I  have  mentioned,  bat 
in  truth   it   is  not  disputed  by  any  of  them;   and 
the    only    real    question    raised    by    two    of    them 
(for  the  third  consents  to  act  as  the  court  shall  direct) 
is,  whether  the  pit.  is  or  is  not  one  of  such  cestuit  ^ 
trust  f    There  were,  however,   two  otlier  objections 
which  were  very  strenuously  urged  against  the  right 
of  the  pit  to  sustain  this  suit    The  former,  and  mors 
important  of  them,  was  this — ^that  the  society  was 
founded  for  an  immoral  and  illegal  purpose;  ii^ch  it 
was  contended  appeared  from  the  rules  of  it.    The 
immorality  with  which  the  society  was  charged,  is  of 
this  kind ;  that  it  was  founded,  first,  for  the  purpose 
of  propagating  natural  religion  to  the  injury  of  re- 
vealed religion;  secondly,  in  order  to  put  an  end  to  all 
moral  restraint  on  the  actions  of  mankind ;  and  thirdly, 
with  a  view  to  destroy  the  institution  of  private  pro- 
perty generally.     I  have    peru&ed  the  lules  of  Uie 
society  for  the  purpose  of  considering  the  force  of  that 
objection;   and  although   I  am  of  opinion  that  the 
society  is  based  upon  irrational  principles,  and  seels 
to  realise  a  visionary  and  unattainable  object,  it  oagbt 
not  to  be  considered  as  founded  for  the  purpose  of 
propagating  irreligious  and  immoral  doctrines,  in  the 
ordinary  and  correct  acceptation  of  those  words.    It  is 
not  such  a  society  as  to  disable  a  person  dealing  vitt 
it  from  acqiuring  the  right  to  enforce  a  contract  iiita> 
which  the  society  may  have  entered  with  him.    I  con- 
sider that  the  certificate  of  Mr.  Tidd  Pratt  most,  in 
the    pi-esent    case,     be    held    to    be    conclusive   as 
to  the   character   of   the    society,    and    that   it  is 
to    be    treated     by    me     as    any    other     ordinary 
friendly  society.    That  objection  tlierefore  cannot,  ia 
my  opinion,  be  sustained  as  a  bar  to  the  suit    TIm 
only  remaining  question  argued  against  Uie  constita- 
tion  of  the  suit  was,  that  the  society,  in  its  character 
of  a  society,  is  not  represented  on  this  record.    In  con- 
sequence of  the  failure  and  the  insolvency  of  the  society 
there  is  not  now  an  officer  or  board  in  existence  who 
can  be  made  parties  as  defts.  to  this  suit  for  the  pv- 
pose  of   representing  it.      The  pit,    therefore,  has 
adopted  this  course :  he  has  selected  a  member  of  the 
society  from  each  of  the  classes  oT  members  composing 
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4t,  and  which  chiases  are  not  represanted  by  the  pit.,  to 
•represent  the  class  to  which  the  pit.  does  not  belong ; 
imd  accordingly  Mr.  and  Mrs.  Barton  are  made  defts., 
to  represent  the  creditors  who  hare  certificates  under 
the  rules  to  which  I  have  already  referred.  Mr.  Holy- 
oake  represents  the  ordinaiy  class  of  the  members  of  the 
society  as  distinct  from  the  creditors.  Having  done  that, 
the  pit  has,  in  my  opinion,  done  all  that  can  be 
required  of  him ;  and  the  cucumstanoe  tliat  the  defts. 
BO  selected,  think  fit  to  support  the  case  of  the  pit., 
4uid  desire  to  hare  an  ordinary  decree  for  an  account, 
does  not  lead  me  to  the  conclusion  that  they  hayo  not 
Acted  as  is  the  best  for  the  class  to  whom  tliey  respec- 
tively belong.  Nor  does  even  the  selection  of  the  pit's 
•Mlidtor  to  conduct  their  case  (if,  as  I  am  informed, 
such  is  the  fact  in  the  present  instance)  weaken  or 
destroy  that  opinion  on  my  part  That  being  so,  I 
ihink  that  the  pit  is  entitled  to  a  decree  for  an  account 
against  the  first  three  defts.  upon  the  record  in  respect  of 
■the  lease  assigned  to  them,  and  to  an  inquiry  as  to  who 
the  creditors  of  the  society  are,  and  what  are  their  re- 
spective priorities ;  and  I  must  reserve  further  con- 
.sideration  and  costs. 

The  solicitors  for  the  pit  and  some  of  the  defts. 
^were  Messrs.  Atkurti,  Son  and  Morris. 

The  solicitors  for  the  other  defts.  were  Messrs.  Worry, 
Jiolnna  and  Burgess,  Messrs.  Held  and  Boscoe,  and 
-Mr.  Atkinson, 


NISI  PBixm. 


WESTERN   CIRCUIT. 

Devon  Sumkbr  Assizes  1861. 

Exeter,  July  30. 

(Before  Cuannkll,  B.  and  a  Special  Jury.) 

PiNCKMET  9.   EWENS. 

Action  for  nuisance — Lawful  trade — Questions/or  the 

Jury, 

Jn  an  action  for  a  mUsanoe,  caused  by  afeJl^ionger's 
yard  and  business,  UiefoUowing  questions  were  sub- 
mitted to  the  jury  :— 

1.  Was  the  plt.'s  enjoyment  of  his  property  sen- 
sibly dimitushed  by  tlte  nuisance,  if  any,  caused  by 
thede/t? 

i!.  Is  the  trade  of  afeUmonger  apropertradet 

3.  Was  it  in  this  instance  earned  on  in  a  proper 
manner f 

4.  Was  it  carried  on  tin  a  proper  place  f 

This  was  an  action  for  a  nuisance. 

Jf.  SmUk,  Q.C.,  Karslahe,  Q.C.  and  Leigh  for 
the  pit 

Collier,  Q.C.  and  E.  W.  Cox  for  the  deft 

The  nuisance  complained  of  was  caused  by  the 
•erection  of  buildings  for  the  purpoee  of  carrying  on 
the  business  of  a  fellmonger,  in  the  town  of  Col- 
Jumpton. 

It  was  proved  on  the  part  of  the  pit  that  when  the 
wind  blew  in  the  direction  of  the  vicarage  in  which  he 
lived,  a  noisomia  smell  proceeded  from  the  bides  and 
lime  pits  of  the  deit.,  and  that  the  foul  water  from 
the  pits  had  deprived  him  of  the  use  of  a  stream,  into 
which  they  were  emptied,  and  which  flowed  through 
'his  garden  and  lawn.  The  ground  had  been  but  lately 
converted  to  its  present  purpose. 

On  the  part  of  the  deft,  witnesses  were  called  to 
prove  that  the  business  of  a  fellmonger  is  not  neces- 
sarily noisome,  nor  is  it  at  all  noxious;  tiiat  it  b 
carried  on  in  the  centre  of  many  populous  towns ;  that 
this  one  was  conducted  by  the  deft  with  even  more 
than  common  care  and  cleanliness ;  and  that  no  un- 
pleasant smells  were  discovered  to  proceed  from  the 
yard  by  other  neighbours  living  nearer  to  it  than  the 
pit. 

Collier  directed  the  attention  of  the  judge  to  the 
^icase  of  Hole  v.  Barlow,  4  C.  B.  334,  in  which  Byles,  J. 
[Mag.  Cas.] 


had  told  the  jury  that  a  nuisance  was  subject  to  this 
exception,  that  an  action  for  it  could  not  be  maintsined 
by  a  private  person  by  reason  of  disagreeable  odours 
produced  by  a  lawful  and  proper  business,  beneficial  to 
the  public,  carried  on  in  a  proper  manner  and  in  a 
proper  place ;  and  he  contended  that  the  case  of  the 
present  deft,  was  within  the  exception  so  stated  by 
Bylea,  J.,  whose  ruling  was  afterwards  confirmed  by  the 
fiUl  court 

Chaxjxel^l,  K,  in  summing  up,  said  that  the  case 
to  which  his  attention  had  been  called  had  certainly 
•very  materially  modified  the  law  of  nuissnoes,  as 
hitherto  understood.  The  same  question  W90  now 
before  the  Court  of  Ex.,  and  the  judges  there  ftilTliiitl 
in  opinion  upon  it  But  inasmuch  as  it  was  a  unsni- 
mous  judgment  of  the  C.  P.,  tiie  court  in  which  the 
present  action  was  brought,  he  should  hold  that  de- 
dsion  to  be  the  law  until  it  was  otherwise  determined. 
He  should  therefore  put  four  questions  to  the  jury,  on 
each  of  which  he  would  take  tiieir  opinion,  so  that,  if 
necessary,  the. point  may  be  further  considered  by  a 
higher  tribunaL  He  should  ask  them  to  say,  in  ac- 
cordance with  the  old  law.  First,  whether  the  pit 
was  sensibly  hindered  in  the  reasonable  enjoyment  of 
his  property  by  reason  of  the  smells  alleged  to  proceed 
from  the  deft^s  premises,  and  he  should  tell  them  that 
it  need  not  be  a  smell  injurious  to  health,  nor  was  it 
necessary  that  it  should  annoy  the  dwelling-honse ;  it 
was  enough  that  it  fouled  the  an:  in  the  grounds  or  the 
garden.  Secondly,  is  the  business  carried  on  by  the 
deft,  a  lawful  and  proper  business?  Thirdly,  is  it 
carried  on  in  a  proper  manner  ?  Fourthly,  is  it  carried 
on  in  a  proper  place  ? 

The  jury  returned — First,  That  the  pit  toae  bo 
hindered  in  the  enjoyment  of  his  property.  Secondly, 
That  it  was  a  lawful  and  proper  business.  Thirdly, 
That  it  was  conducted  in  a  proper  manner.  Fourthly, 
But  that  it  was  not  in  a  proper  place. 

Verdict  for  pU^  damages  40s. 


COURT  OF  ClTTEEirS  BENCOBC. 

Ueported  by  Jomr  Tbomtsox,  T.  W.  8Ainn>BRfl,  and  C  J.  B. 
Ubbtslbt,  Esqra.,  Borrtntert-at-Law. 


Wednesday,  June  26. 

Reo.  v.  The  Inhabitants  of  Bbiohtok. 

Poor-law^Busband's  settisment — Illegitimacy  of 

marriage, 
A  marriage  between  a  man  and  the  niece  of  his 
deceased  wife  is  unlawjul,  notwithstanding  that  the 
nieces  mother  was  an  illegitimate  child  of  the  de- 
ceased wif^s  mother. 

Special  case  for  the  opinion  of  tliis  court,  stated  by 
the  Middlesex  Court  of  Quarter  Sessions,  upon  con- 
firming an  order  of  removal  of  a  pauper  from  the 
palish  of  New  Brentford,  Middlesex,  to  the  parish  of 
Brighton,  Sussex. 

Elizabeth  Morgan,  the  pauper,  was  alleged  to  be 
settled  in  Brighton  by  reason  of  her  marriage  with 
John  Morgan,  whose  settlement  in  Brighton  is  ad- 
mitted, and  who  was  dead  at  the  date  of  the  order  of 
removal. 

The  pauperis  maicen  name  was  Jones,  and  she  was 
the  legitimate  daughter  of  Daniel  Jones  and  Ann,  his 
wife. 

The  pauperis  mother  Ann  was  the  illegitimate  child 
of  Elizabeth  Bartlett  After  her  birth  the  said  Eliza- 
beth Bartlett  married  one-  Thomas  Haines,  and  had  by 
him,  amongst  other  legitimate  children,  a  daughtw 
named  Mary.  The  said  Mary  was  legally  marri^,  in 
1835,  to  John  Morgan,  the  pauperis  alleged^husband, 
and  died  on  the  I9th  Nov.  1842.  On  the  idth  Oct 
1843  John  Morgan  was  married  to  the  pauper  at 
Chepstow,  in  Monmouthshire. 
The  question  for  the  opinion  of  the  court  is,  whethtr 
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th«  marriage  celebrated  between  John  Morgan  and  the 
panper  was  valid. 

The  case  was  argued  (Jnne  5  and  8)  by  Metea^e 
(^Poland  with  him)  in  support  of  the  order  of  Sm- 
aioiis,  and  Dennum  and  H.  Afaiketot  for  the  appe. 

It  is  nnnecessary  to  quote  the  authorities  or  report 
the  argument,  as  the  same  authorities,  with  the  addi- 
tion of  Brook  V.  Brook,  4  L.  T.  Bep.  N.S.  93,  and  the 
same  line  of  argument  was  resorted  to  as  is  to  be 
found  in  the  x'ery  full  and  able  report  of  the  case  of 
ntg.  T.  Ckadwick,  U  Q.B.  173. 

At  the  close  of  the  argument  of  the  re8|M. 

CocKBURK,  G.  J.  said : — It  would  be  a  great  public 
scandal  if  it  went  fortli  for  a  moment  that  where  a 
maniage  between  persons  of  legitimate  relations  was 
fnvhibited  as  bein^  within  the  prohibited  d^reea,'.  he 
court  had  any  doubt  in  holding  that  such  a  marriage 
was  equally  proliibited  and  unlawful  when  the  parties 
were  only  related  by  the  natural  ties  of  consanguinity, 
and  not  by  legitimate  relationship.        Cw,  tuL  mtlL 

Ck)GKBURX,  C.  J. — This  was  a  case  argued  before 
us  during  the  term,  in  which,  in  consequence  of 
my  unavoidable  absence  at  the  close  of  the  argument, 
ray  learned  brothers  did  not  deliver  judgment,  wishing 
to  have  my  concurrence  in  the  judgment  as  one  of  the 
entire  court,  and  not  on  account  of  any  doubt  they 
entertained  as  to  the  judgment  that  ought  to  be  pro- 
nounced. It  was  a  case  of  settlement,  and  the  ques- 
tion was,  whether  the  marriage  with  th3  niece  of  a 
deceased  wife  was  a  legitimate  and  lawful  mairiage.  I 
will  now  state  as  the  nnited  opinion  of  the  court,  that 
the  marriage  vras  not  lawful,  and  consequently  that  ^.he 
settlement  fails.  In  that  we  are  guided  by  the  express 
decision  of  the  court  in  the  case  of  KVtrton  aaid  hi/e 
T.  GattrdUn^  Comyn^s  Reports,  p.  318,  where  all  the 
authorities  are  collected,  and  in  which  it  appears,  that 
upon  the  review  of  many  cases,  all  ending  in  the  same 
result,  the  court  were  of  o|Hnlon  that  such  a  marriage 
was  within  the  prohibited  degrees.  Now  we  have  the 
Act  of  the  5  oc  6  Will.  4,  c.  54,  which  makes  mar- 
riages within  the  prohibited  degrees  not  only  voidable, 
but  void,  and  we  mnst  consider  -that  Act  as  having 
been  passed,  with  reference  to  the  known  and  asoer* 
tained  state  of  the  law,  as  administered  by  the  Eccle- 
siastical Courts  of  this  country,  sanctioned  and  con- 
firmed by  the  dedaon  of  this  court,  in  this  instance,  in 
the  particular  case  to  which  I  have  referred.  That 
being  so,  we  entertain  no  doubt,  that  upon  that  autho- 
rity, and  with  the  Act  of  Parliament,  to  which  I  have 
referred,  this  marriage  was  bad,  and  consequently  that 
the  settlement  failed.  There  was  another  point  in  the 
case,  which  was,  whether  one  of  the  parties,  being 
illegitimate,  the  illegitimacy  made  any  difference  with 
reference  to  the  validity  or  the  invalidity  of  the  mar- 
riage. We  disposed  of  that  on  the  argument,  stopping 
the  counsel  on  the  other  side,  and  I  only  advert  to  it 
now,  because  in  a  report  which  I  happened  to  sei  in 
a  newspaper  of  the  case,  it  was  stated  that  the 
court  had  taken  time  to  consider  that  part  of  the  case. 
Now  that  was  cleariy  an  error,  and  quite  the  contrary 
of  what  fell  from  tlie  court,  because  I  remember 
stating,  somewhatemphfltically  perhaps,  that  I  thought 
it  would  be  a  great  public  scandal  if  it  could  be  sup- 
posed thiU;  this  comt  entertuned  for  a  single  moment 
the  supposition  that  legal  consanguinity  was  necessary, 
sa  well  as  natural  consanguinity,  to  make  a  marriage 
void,  which  would  otherwise  be  good.  If,  indeed,  that 
had  not  been  from  the  very  fint  assumed  as  a  thing 
too  plain  to  admit  of  a  moment's  doubt,  there  was 
abundant  authority  for  it  in  a  case  of  Hamen  v. 
J^ffreg^f  in  which  the  court,  with  equal  determination, 
repudiated  the  doctrine  that  illegitimacy  could  at  all 
affect  the  question  of  the  validity  of  a  marriage  within 
the  pmhibited  degrees.  That  is  found  in  the  same 
report :  (Com.  Bep.  2.)  However,  I  should  not  have 
adverted  to  Hob  part  of  the  caae,  as  it  was  disposed  of 


during  the  progress  of  the  argument,  had  it  act 
been  for  the  mistake  made  in  a  public  print,  and 
which,  the  matter  being  one  of  great  public  import- 
ance, I  could  not  pass  over  without  an  observation. 

Order  of  sestiont  quatkei. 


COTJRT  OF  SZCHEaXJSB. 

Beporbed  by  V.  Bailkt  and  H.  Lkigu,  £sqn.,  BarrUters- 

at-Law. 

Monday^  June  10. 

Hailsb  9.  Marks. 

F<i/m  impri$onmient — Heatonabie  ami  probabie  eau§e  < 

Amendment  of  plea  at  trial — C.  L^P.A. 
In  an  action  for  fuUe  imprieonment,  dejL  pieaded  a 
plea  of  juttificaiionj  setting  out  tnanjf  circumttaMsee 
as  ehowing  reasonable  and  probtdtle  cause.     At  tke 
trial,  several  of  those  circwHStances  were  not  proved 
ai  all ;  some  were  proned ;  and  others  not  proved  m 
the  terms  as  alleged  in  the  plea.     An  ammdmJent  of 
theplea  was  reqtdred,  by  strtkittg  out  that  part  not 
proved,  and  altering  that  part  wd  proved  m  the 
terms  alleged ;  to  wake  it  accord  with  the  Jhots  as 
proved: 
Held,  that  such  an  amendment  could  be  made,  and  that 
the  facts  remaining  in  the  plea  as  proved,  ajfardsd 
sxiffclcid  reasonable  and  probable  cause;  €Uidwas 
a  question  for  the  judge  at  the  (rial  to  deta-nume. 
Decbiration. — Trespass  and  false  imprisonment. 
Pleas.— 1.  Not  guilty.    2.  That  deft,  was  posuesaed 
of  certain  prints  and  engravings  wliich  had  been  stolen ; 
that  he  had  good  reason  to,  and  did  suspect  the  plL  of 
stealing  them,  for  these  reasons:  that  the  goods  wens 
stolen  from  deft.'8  stock,  in  his  business  of  a  printAeller, 
at  divers  times  between  Christmas  1860  and  6th  Feb. 
1861,  when  they  were  discovered,  and  pit.  had  been, 
during  all  that  time,  making  frames  for  deft.     Pit. 
often  went  to  deft.*s  place  of  business,  where  the  goods 
were   stolen    from,    and    on    many '  occasions   sent 
deft.*s  boy  out    for  things,  or  on  some  errand  or 
excuse,  on  which  occasions  he  was  down  in  the  room 
in  which  the  said  goods  were  kept,  and  from  which 
they  were  stolen,  and  had  the  opportunity  of  stealing 
same ;  and  although  during  that  time  he  was  in  pecu- 
niary difficulties,  and  paying  off  a  County  Court  judg- 
ment at  the  rate  of  Bs.  a  month,  he  was  dealing  very 
largely  in  prints  of  the  same  sort  as  those  which  had 
been  stolen  from  the  deft.,  and  had  frequently  left 
large  bundles  of  such  prints  at  a  public-house,  and, 
according  to  the  statement  of  one  Brail,  had  sold  to 
him  during  that  time  300iL  worth  of  prints ;  wherefore 
the  deft,  did  suspect  and  believe,  &c 

The  cause  was  tried  before  Channell,  B.,  in  London, 
when  deft,  failed  to  prove  that  pit  was  in  pecuniary 
difBculties,  or  was  paymg  off  a  County  Court  debt,  and 
the  proof  was  that  Bridl  said  he  had  booght  900L 
worth  of  prints  of  him  altogether  during  their  ac> 
quauitance,  which  extended  over  some  years,  and 
not  that  he  had  purchased  -them  of  pit.  between 
Christmas  and  February.  It  was  also  proved  that 
pit.  had  been  paid  for  his  work  in  prints.  Appli- 
cation was  made  to  amend  the  plea  at  the  trial 
by  altering  so  much  as  related  to  the  statement  of 
Brail,  and  striking  out  the  averments  not  proved.  The 
judge  left  the  facts  of  the  second  plea  to  the  joiy, 
reserving  leave  to  move  the  court  as  to  the  power  of 
amendment,  and  leave  to  enter  a  nonsuit.  The  jwy 
found  a  verdict  for  pit.,  damages  30t  A  rule  nisi  was 
afterwards  obtained  to  set  aside  the  verdict  as  against  the 
evidence,  or  to  enter  a  verdict  for  the  deft.,  on  the 
ground  that  the  facts  as  proved  and  found  by  die  jury 
afforded  reasonable  and  probable  cause,  which  was  fx 
the  judge  to  determme  a^r  the  jury  had  found  some 
of  those  facts  proved,  although  not  all  proved,  and 
that  the  learned  baron  should  have  amended  the  ^ea. 
Jogce  and  B.  Rigbg  showed  cause.— ^Tbe  plea  dioold 


MAGISTRATES'  CASES. 


423 


Ex.] 


Haudwick  v.  Moss  and  oritEBS. 


[Ex. 


not  be  amended  in  tlie  way  the  defc  eeekn.  He  pats 
a  number  of  false  statements  in  his  plea  of  jostification 
wbich  he  cannot  prove,  and  then,  failing  to  prove  them, 
wishes  to  strike  them  out ;  he  puts  the  whole  together 
ierward  as  the  ground  of  his  reasonable  and  probable 
cause  to  suspect  and  imprison  the  pit  On  failing  to 
prove  tiie  whole  of  what  he  alleges  as  his  ground  ot 
suspicion,  his  plea  necessarily  fisils.  The  real  question 
IS,  whether  the  several  matters  alleged  and  set  out  in 
the  deft.*s  plea  of  justification  are  tho^e  which  operated 
on  his  mind  at  the  time?  In  Broad  v.  Ilam^  5  Bing. 
N.C.  725,  Tindal,  C.  J.  savs:  ''  In  order  to  justify  a 
deft,  there  must  be  a  reasonable  cause,  such  as  would 
operate  on  the  mind  of  a  discreet  man.  There  must 
1^  be  a  probable  cause,  such  as  would  operate  on  the 
mind  of  a  reasonable  man ;  at  all  events,  such  as  would 
operate  on  the  mind  of  the  party  making  the  charge." 
[Maktin,  B.— llie  question  of  the  amendment  depends 
now  entirely  upon  the  C.  L.  P.  Acts.]  The  words  of 
the  Act  are  very  comprehensive,  but  the  jury  negatived 
the  chief  statements  in  the  deft.'s  plea.  Indeed,  there 
was  no  evidence  to  prove  the  principal  part  of  it. 
Even  Brail's  statement  was  negatived  In  substance. 
The  pleas  ought  to  have  been  proved  entirely,  and  the 
£MSt8  as  alleged ;  if  not,  the  grounds  found  by  the  jury 
did  itot  amount  to  reasonable  and  probable  caussL  Harrig 
▼.  DiffiuuH,  I  Vos.  &  Fm.  688;  and  Hug^  v.  Ward,  3 
H.  &  N.  417,  were  cited.  Reasonable  and  probable 
cause  is  a  mixed  question  of  law  and  fact :  {Jktwii  v. 
Mweil,  5  Bing.  354.) 

Rokhuom,  oontra,  in  support  of  the  rule,  was 
stopped. 

Chaxnkli^  B.— I  ihink  this  rule  should  be  made 
abeolute.  The  facts  of  the  case,  as  in  evidence  before 
me  at  the  trial,  were  these.  [The  learned  judge  stated 
the  facts.]  The  first  question  is,  whether  the  ileft.'s  plea 
of  justification  can  be  property  amended.  It  was  contended 
tliat,  OS  this  was  a  plea  setting  forth  the  deft's  grounds 
of  suspicion,  and  reasonable  and  probable  cause  to  aot 
as  he  did,  every  allegation  in  the  plea  specifically 
stating  such  cause  must  he  proved.  But  I  do  not 
think  a  deft  is  bound  necessarily  to  prove  everything 
he  has  alleged.  If  he  can  prove  sufficient  to  justify  his 
acts^  it  is  enough.  The  question  of  reasonable  and 
probable  cause  was  for  me  to  determine  upon  the  facts 
proved  and  found  to  be  proved  by  the  jury.  I  also 
think  the  judge  had  the  power  to  make  the  amendment 
asked.  If  he  has  power  to  amend  by  striking  out,  he 
hss  the  power  to  make  the  alteration  the  deft,  re- 
quired. 

Pollock,  C.B. — I  think  our  judgment  should  be 
for  the  deft. ;  it  is  more  consistent  than  a  nonsuit 
The  question  we  are  now  to  decide  is,  whether  a  plea 
of  this  description  may  bo  amended ;  the  other  quea- 
Uon,  whether  the  plea  ftumislies  an  answer  to  the  action, 
IB  a  teoondary  oonsideration.  In  my  opinion  it  is  not 
csmpnlsory  for  a  deft  to  prove  all  he  states  in  his 
plea ;  but  it  is  enough  if  the  judge  thinks  what  you  do 
prove  shows  suflSoient  reasonable  and  probable  cause. 
Hera  I  think  what  was  proposed  to  be  added  may  be 
added—- it  is  substituting  what  is  true  for  what  was 
imtme.  It  has  long  been  settleil  that  it  is  for  the 
judge  and  not  for  the  jury  to  dedde  what  is  reasonable 
and  probable  cause.  It  often  happens  that  what  would 
be  enough  on  the  criminal  side  to  find  a  man  guilty  is 
not  considered  sufficient  |a  furnish  reasonidile  and  pro- 
bable cause  on  the  civil  side.  I  think  the  plea  may 
properly  be  altered  in  the  manner  proposed,  and  when 
altored  that  the  facts  remaining  show  sufficient  reason- 
able and  probable  cause. 

Bbamwkuu,  B.-~Since  PmUon  v.  WtUiams,  2  Q.B. 
169, 1  have  thought  reasonable  and  probable  cause  was 
£ar  the  judge  to  detennine,  and  the  only  question  for 
the  jury  to  determine  was,  whether  the  iaou  alleged 
were  proved.  A  plea  states  a  variety  of  matten  which 
are  supposed  to  show  reasonable  and  probable  cause, 


the  judge  has  to  detennine  whether  such  as  «re  proved 
constitute  reasonable  and  probable  cause.  If  he  thinka 
they  do  the  others  are  immaterial,  and  he  may  strike 
them  out  Then  oome<  the  question  whether  he  can 
add  or  qualify.  I  ihink  he  can.  The  question  is  not 
what  cause  the  deft,  acted  upon,  but  whether  he  had 
reasonable  and  probable  cause  to  act  as  alleged.  I 
thmk  the  plea  might  be  amended  as  required. 

Huk  abiolule, 

Monf  31,  June  1  camd  4. 

HARDWICK  v.  M08»  and  OTIIEB8. 

HigkwKg  Act,  5  <f  6  WiU,  4,  c  50,  8,  lO^Smt&for 

tntUkd  to  ndioe  of  action  —  When, 
A  survejfor  uf  highwaya  made  an  excavation  m  ilie 

Uffkwaif  for  ike  jmrpoee  of  erecting  a  ioeighinff 

ModUae,  and  left  the  eame  by  mgkt  not  fenced  off; 

an  aoddeni  occurred  in  eoneeqnenoe,  for  which  am 

action  teae  brought  agamat  hun  without .  ang  noHee 

of  action  being  given  as  required  by  sect  109  oftlte 

Highwag  Aot:  . 

Held^  that  the  tttrvegor  woe  entitled  to  notice  of  action  f 

eu  he  had  reaatmable  ground  for  believing  that  he 

acted  under  the  authority  qf  the  Highway  Act  in 

what  he  did. 

This  was  an  action  against  the  defts.,  who  were 
surveyon  of  the  highways  leading  from  Bradford  to 
Leeds,  for  causing  certain  earth,  stones  and  rubbish  to 
be  plsiced  in  the  highway.  It  was  left  there  by  night 
without  being  fisncMl  off,  or  any  lij^t  or  other  notice  to 
protect  travellen  from  running  against  it  The  pit. 
was  an  articled  clerk  to  an  attorney  at  Leeds,  and  on 
the  17th  Oct.  last  was  returning  home  in  a  dog-cart 
about  nme  o*clock  in  the  evening,  when,  not  observing 
this  heap  of  rubbish,  &c,  which  hud  been  phiced  upon 
the  road  by  a  man  employed  by  the  defts.  to  erect  a 
weighing  macjiine  there,  he  drove  upon  it,  caused  the 
carriage  to  upset,  and  he  was  thereby  seriously  injured. 

The  declaration  alleged  that  the  defts.  wrongfully 
and  carelessly  made  a  certain  excavation  in  the  high- 
way leading  from  Bradford  to  Leeds  for  tlie  purpose 
of  erecting  a  certain  weighing  machine  there,  and 
wrongfully  and  carelessly  placed  certain  large  quanti- 
ties of  earth,  stones  and  mbbish  dug  up  from  the  said 
excavation  in  a  heap  in  and  upon  the  said  highway, 
and  permitted  the  same  to  remain  there  during  the 
night  without  any  light  or  means  to  prevent  persons 
from  driving  against  the  same,  whereby  the  pit.,  whilst 
he  was  lawfully  driving  along  the  said  highway  in  the 
night  time^  drove  his  horse  and  carriage  against  tho 
said  earth,  stones  and  rubbish,  and  upset  the  said  car- 
riagsy  and  the  pit,  who  was  then  nding  in  the  said 
carriage,  was  thereby  and  i>y  reason  of  the  premises 
greatly  injured,  &c 

Plea,  not  guilty  by  statute. 

The  cause  was  tried  at  York,  beftve  Keating,  J., 
when  a  verdict  was  found  for  the  pit — damages  70^. 
A  rule  lun  was  subsequently  obtnined  to  set  aside  that 
verdict,  and  enter  a  nonsuit,  on  the  ground  that  the 
def^  were  entitled  to  iiotice  of  action,  and  also  on  the 
ground  that,  as  the  defls.  at  the  time  of  the  accident 
were  acting  as  surveyon  of  the  highways,  the  action 
under  the  cironmatanees  would  not  1^  against  thenu 

Ovarend,  Q.  C,  Mellieh^  Q.  C.  and  Quata  showed 
cause. — ^I'he  defts.  had  no  authority  at  all  to  make  this 
excavation  in  the  highway,  get  up  stones  and  rubbish, 
sad  leave  tlie  same  there  wholly  unprotected.  It  wss 
said  this  was  done  under  an  order  of  the  vestry ;  but 
in  fact  it  was  not  done  by  order  of  the  vestry,  and  the 
learned  judge  at  the  trial  asked  why  the  detts.  endea- 
voured to  obtain  leave  of  the  vestry,  if  they  thought 
it  within  their  duty  to  erect  the  machine.  A  surveyor 
of  highways  has  no  power  to  dig  there,  except  for  the 
purpose  of  making  or  repairing  drains,  or  to  repair  the 
load.  The  Highway  Act,  5  &  6  WiU.  4,  e.  50,  doet 
not  authorise  a  surveyor  to  erect  weighing  machines  on 
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the  highway.  It  u  different  with  referenoe  to  turn- 
pike roads,  where  weighing  machines  are  erected,  as 
permission  is  expresslj  given  by  the  Turnpike  Acts, 
out  not  so  in  parish  highway^  [Makttx,  B.-~Is  it 
not  the  question  here  whetlm  the  surveyors  beliered 
they  were  acting  in  Tirtue  of  their  authority  ?]  It  is 
oot  sufficient  that  the  sunreyors  believe  they  are  so 
acting  unless  there  is  some  provision  in  the  Act 
which  authorises  them  to  do  so ;  and  here  there  is 
none.  For  making  culverts  there  are  sections  specially 
enabling  them  to    do    so.      In    Smith   v.    Hopper^ 

9  Q.  B.  1015,  the  correct  rule  is  laid  down 
**  that  banafidu  is  not  alone  sufficient  to  bring  a  case 
within  the  privileges  of  such  an  Act  of  Parliament. 
•  .  .  And  some  of  the  cases  have  said  that  it  is  not 
enough  for  the  deft,  to  have  thought  generally  that  he 
possesses  the  power  to  do  what  was  done,  he  must  also 
think  that  it  was  done  in  execution  of  some  particular 
provision  of  the  statute  which  applies.**  Hiis  rule  will 
not  be  departed  from  without  strong  cause  for  it. 
[Chaitxeix,  B.-;  It  has  been  held  to  ^  a  nuisance  to 
carry  an  extraordinary  weight  over  a  highway.  Docs  the 
Highway  Act  give  no  general  powers  to  surveyors  apart 
from  their  specific  powers  ?  It  may  be  necessary,  {^terhaps, 
89metimes  to  have  machines  on  parish  highways  as  well 
as  on  turnpike-roads.]  Thera  is  no  general  or  special 
provision  for  erecting  such  machines  on  parish  roads. 
The  following  cases  were  referred  to : — DavU  v.  Ctfr- 
Ung,  8  Q.  B.S86;  Smithy,  Shaw,  10  B.  &  G.  277; 
Lawaon  v.  Dmnlm,  9  C.  B.  61  ;  Hopkint  v.  Crowtj  4 

A.  &  £.  774;  Catm  v.  CHppeHon,  10  A  &  £.  583  ; 
The  Proprieiori  of  VVHham  Navigation  v.  Padkg,  4 

B.  &  Ad.  69 ;  noggins  v.  Wadeg,  15  M.  &  W.  357  ; 
Cook  V.  J^eonard,  6  B.  ft  C  351 ;  Kene  v.  Everahed, 

10  Q.  B.  143;  Heady.  Coker,  13  0.  B.  850;  Arnold 
▼.  hamel,  9  £x.  404 ;  and  Edge  v.  Parker,  8  B.  &  C. 
697. 

S,  Temph,  Q.C.  and  Manitty,  Q.C.  in  support  of 
the  rule. — The  defts.  were  entitled  to  notice  of  action 
aooorduig  to  the  5  &  6  Will.  4,  c.  50,  s.  109,  which 
enacts,  **  that  no  action  or  suit  shall  be  commenced 
against  any  person  for  anything  done  in  pursuance  of 
or  under  the  authority  of  this  Act  until  twenty-one 
days*  notice  has  been  given  thereof'  in  writing  to  the 
justice,  surveyor,  or  person  against  whom  such  action 
is  intended  to  be  brought,  nor  after  sufficient  satisfac- 
tion or  tender  of  aatisfaction  has  been  made  to  the 
party  aggrieved,  nor  after  three  calendar  months  next 
after  the  act  committed,  fur  which  such  action  or  suit 
shall  be  so  brought  ;**  ^  and  the  deft,  in  such  action  or 
suit  may  plead  the  general  issue,  and  give  thb  Act 
and  every  special  matter  in  evidence  at  any  trial  which 
shall  be  had  thereupon,  and  if  the  matter  or  thing  shall 
appear  to  have  been  done  under  or  by  vurtue  of  this  Act, 
or  if  it  shall  appear  that  such  action  or  suit  was  brought 
before  twenty-one  days*  notice  thereof  given  as  aforesaid, 
then  the  jury  shall  find  a  verdict  for  the  deft.**  The  plt.*s 
attorney  wrote  on  the  7th  Jan.  1861  requiring  compen- 
sation, and  threatened  legal  proceedings.  The  action  was 
oommenced  on  the  12th  Jan.  1861,  and  no  notice  of 
action  was  given  as  the  Act  requires.  By  sect.  6  of  the 
Highway  Act  the  surveyor  is  to  repair  and  keep  in  repair 
tho  several  highways  in  tlio  parish  for  which  he  is  ap- 
pointed. Rates  are  to  be  made  and  materials  are  to  be 
purchased  for  the  repairs  of  the  highways ;  the  sur- 
veyors in  the  disdhaige  of  their  duty  are  to  see  that 
proper  materials,  and  in  due  measure,  weight  and 
quantity,  are  supplied.  The  means  of  ascertaining  this 
is  to  be  provided  with  a  machine  for  the  purpose  of 
weighing,  and  they  were  here  acting  in  the  due  dis» 
chargeof  their  doty  by  causing  one  to  be  erected.  If 
the  persons  who  did  the  works  left  them  not  fenced  off 
or  guarded  by  light  by  night,  defts.  are  not  responsible. 
The  36th  section  imposes  a  penalty  of  5^  on  the  sur- 
veyors allowing  stones,  ftc,  ft>  remain  on  the  highwi^ 
by  night  to  the  danger  of  any  person  passhng.    Smith 


V.  Hopper  is  a  decision  in  favour  of  the  defU. ;  there  it 
was  held  that  those  persons  are  within  the  protection  of 
the  109th  dause,  who,  although  their  act  be  not 
legally  justifiable  under  the  statute,  act  in  a  bom^ 
fde  belief  that  they  are  executing  some  parti- 
cular provinon  of  the  statute,  provided  such  belkf  be 
not  utterly  unreasonable.  Here  there  cannot  be  tho 
least  doubt  but  that  they  really  believed  they  were 
acting  in  pursuance  of  their  pewere  under  the  Act  of 
Parliament. 

J\me  4. — Pollock,  C.B. — ^It  appears  to  me  that 
the  rule  that  a  deft.,  to  entitle  him  to  twenty-one  days*' 
notioe  of  action,  must  be  acting  under  the  aathoritj 
of  soma  particular  clause  in  an  Act  of  Parliament,  is 
too  narrow.  In  my  judgment,  if  the  Act  done  is  done^ 
by  a  public  officer  in  the  capadty  of  a  public  officer,, 
with  reasonable  grounds  for  believing  that  he  is  antho- 
rised  by  virtue  of  his  office,  he  is  entitled  to  notioe  oT 
action.  In  this  cms  there  is  no  doubt  but  that  tfae- 
parish  b  bound  to  repair  the  highways,  and  for  that 
purpose  the  surveyors  must  buy  stones  and  pay  for 
them — usually,  I  believe,  according  to  weight ;  thcy- 
should,  therefore,  be  provided  with  a  weigliing  machine. 
Here  it  seems  the  parish  gave  direotions  to  have  » 
weighing  machine  erected,  and  the  defts.  were  carrying* 
out  theatf  directions.  I  am  of  opinion  that  the  defts» 
acted  in  a  public  capacity,  and  had  reasonable  grounds- 
for  believing  that  they  were  acting  under  the  authori^ 
of  the  Act  of  Parliament. 

Martik,  B.  ooncnrred. 

Bramwbll,  B.— >I  was  at  first  inclined  to  aoosde  t» 
the  plt.'s  argument,  that  the  defts.  had  no  anthori^ 
for  the  erecUon  of  this  machine,  but  the  defts.  meet 
that  by  saying  that  they  believed  they  had  authority 
and  that  they  had  reasonable  grounds  for  believing  sow 
I  think  that  is  a  good  answer. 

Chamnell,  B.— I  think  so  too.  It  is  doariy 
shown  that  the  defts.  had  reasonable  grounds  for  b»^ 
lieving  they  had  authority  under  the  Act  of  Pariia- 
ment,  and  that,  in  my  ju^;ment,  is  sufficient  to  entitlft 
them  to  notice  of  action.  The  rule  must  be  made- 
absolute.  JSMfca6solKi0. 


00N8IST0BY  AND  METBOPOUTAH^ 
COUBT  OF 


FrOag,  Jfareh  22. 

(Heard  in  Dublin,  before  Dr.  K.vdclikp,  Q.C,  V.6. 

of  the  Diocese.) 
The  Office  of  the  Judge  promoted  by  the  Lobd  Bzshop- 

ofDown  and  Co2Inoka2Id  Dkohosbv.Tuk  Rbv.. 

Tho8.  Fitzwiluam  Millrb,  D.D, 

TiiK  Same  v.  Tub  Bk%  Saxubl  (j.  Potebb. 

Inhibition  againet  a  etrangerpreaehiag  or  qftdating  «» 
a  diooeee — Nopremom  oiloftbn — Biehop^s  jariedie* 
tion — Lieenee  in  one  dioosfe,  what  eject  ae  r^ 
garde  another — Oceaaional  preaehiag^'Leave  ^ 
incumbent. 

An  itdkUrition  signed  bg  ike  VieoT'Oencral  of  a  dith^ 
oese,  and  wtder  the  teal  of  the  Contiatorial  Comi^ 
forbidding  a  derggman  preaching  in  the  diooeee,  tt- 
in  fact  the  inhibition  of  the  biehop,  and  ts  iioC  • 
judiaal  act  requiring  a  premous  dtation,  A  biehop 
of  one  diocese  hoe  the  pow^  to  inhibit,  athispten' 

Hoensed  derggman  of  another  diooesefrom  offideAsff. 
or  preaching  in  his  diocese  without  his  Ueence,  though 
the  derggman  has  the  leave  of  the  incumbent  to  prcueh 
m  his  eA«rc4.  A  licence  to  officiate  in  one  dioesee 
determines  bg  the  institution  mto  and  Ueenee  ■» 
another.  A  ust^  ofderggmen  of  diferent  diocetee 
to  oecasionaify  assist  one  another^  and  preach,  wiA^ 
out  the  bishop's  Uoenee,  istofno  avail  against  ki^ 
inhibition. 
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lUBI^AHD.] 


Bishop  of  Down  o.  Bkv.  T.  F.  Miuucr,  D.D. 


[Ibkland. 


Thew  cases,  which  had  been  sent  to  Armagh  by 
letters  of  reqoast  from  the  Yicar-General  of  Down  and 
Connor,    had    been,  on  the  5th  and  7th  Jan.  last, 
argaed  on  an  exception  to  th^  admisubilitj  of  the 
articles  tendered  by  the  impugnants  respectively,  as 
defeusiTe  and  responsive  to  tl^  articles  of  the  pro- 
moter.    The  facts  of  the  cases  will  appear  from  the 
pleadinnjs.    The  first  article  filed  by  the  promoter  in 
in  the  first  case  pleaded,  that  by  the  laws,  canons  and 
oonstitntions  ecclesiastical  of  the  realmr  i>o  netor  or 
comte,  tr  other  minister  of  any  parish  cbttrch,  chapel, 
or  other  place  of  worship,  b  to  permit  any  stranger  to 
preach  or  perform  any  ecclesiastical  duties  or  divine 
offices  of  the  Chorch  of  England  and  Ireland,  in  their 
respeotiYe  chnrcfaes,  &c.,  without  the  licence  or  other 
lawfvl  anthority  or  permission,  express  or  implied,  of 
the  bishop  of  the  diocese  first  had.    The  second  article 
pleaded  the  S9th  canon  of  1634,   '*  Strangers  not  ad- 
mitted to  preach  without  licence,"  vis.,  "  Neither  the 
minister,  churchwardens,  or  other  ofllcerd  of  any  paro- 
chial or  collegiate  church  shall  suffer  any  stranger  to 
preach  imto  the  people  in  thechnrches  except  they  know 
him  to  be  sufficiently  authorised  thereto,  as  is  afore- 
said.'' The  third  alleged  that  Dr.  Miller  was  the  Vicar 
of  Shankill,  otherwise  Belfast,  in  the  diocese  of  Down, 
&C.,  and  lawfully  instituted  and  inducted  thereto,  and 
bound  to  obey  and  pay  due  reverence  to  the  lawful 
and  honest  commands,  &c.,  of  the  bbhop.    The  fourth 
article  pleaded  a  certified  copy  of  the  act  of  institu- 
tion of  Dr.  Miller  to  said  vicarage.    The  fifth  pleaded 
the  ordination  vow  taken  by  Dr.  Miller,  as  in  the 
ordination  service  in  the  Book  of  Common  Prayer, 
vis.,  **  That  yon  would  roverently  obey  yoor  ordinary 
and  other  chief  minister,  unto  whom  is  committed  the 
charge  and  government  over  you,  following  with  a  glad 
mind  and  will    their  godly  judgments."    The  sixth 
alleged  the  oath  taken  on  the  occasion  of  Dr.  Miiler^s 
institution,  via.,  **  I  do  swear  that  I  will  perform  tme 
and  canonic«d  obedience  to  the  Lord  Bishop  of  Down, 
&e.,  and  his  soccessors,  in  all  things  lawful  and  honent, 
so  help  me   God.'*    The  seventh  alleged  that  Mr. 
Potter  was,  at  the  time  of  preaching  the  sennon  in 
question,  viz.  the  12th  Aug.  1860,  a  beneficed  clergy- 
man in  the  diocese  of  Leighlin,  and  had  no  ticence  or 
authority  then  to  preach    or  perform    ecdesiastica] 
duties  in  the  diocese  of  Down,  &c.,  and  that  Dr. 
Miller  was  aware  of  that     The  eighth  alleged  an 
interview  between  the  bishop  and  Dr.  Miller  at  the 
Vicar-General's  office,  when  the  bishop  expressly  ad- 
monished and  commanded  Dr.  Miller  not  to  permit  Mr. 
Potter  to  ^ach  in  Shankill  Church  on  the  12th  Ang. 
The  ninth  stated  a  letter  written  on  the  8th  Aug.  by 
the  bishop  to  Dr.  Miller,  at  his  request,  in  which  the 
bishop,  amongst  other  things,  said,  **  As  I  understand 
that  yon  have  invited  the  Bev.  Mr.  Potter  to  preach 
in  your  church  next  Sunday,  I  regret  to  say  that  I 
feel  it  my  duty  to  inhibit  him  from  doing  so  upon 
acoonnt  of  the  sermon  preadied  by  him  in  Down  Ca- 
thedral on  the  12th  July,  as  I  consider  its  tone  and 
language,  as  reported  in  tlie  Doimpatrick  Recorder^ 
oal^ilated  to  star  up,  rather  than  allay  religious  ani- 
mosities between  ns  and  our  Roman  CathoHc  brethren.'* 
The  tenth  article  set  out  Dr.  Miller's  reply  of  the  10th 
Aug.,  in  which  he   stated,    aoiongst   other    things, 
that  he  was  under  the  impression  that  the  incumbent 
had  the  sob   control  over  his  pulpit,  and  that  the 
bishop  would  exerdse  authority  not  sanctioned  by  law, 
did  he  tiy  to  limit  the  freedom  of  the  incumbent  in 
that  respect,  and  that  he  felt  oonstramed  to  allow  Mr. 
Patter  to  preach  as  advertised.    The  eleventh  article 
stated,  that  on  the  10th  Aug.  the  bishop  caused  to 
issue  his  mhibitiim  under  the  eonsislorial  seal,  and 
signed  by  the  Vicar-GenerSl  of  the  diocese,  which  was 
served  on>Dr.  Miller  on  the  Uth  Aug.,  and  is  as 
folbws:—  **Bobert,    by    Divine     permission,    Lord 
Bishop  of  Down  and  Connor  and  Dromore,  to  all  sin- 


gular clerks  and  literate  persons  within  the  diocese  of 
Down  and  Connor,    greeting—  Whereas,   the    Bev.. 
Samuel  George  Potter,   incumbent    of   Stratford-on- 
Slaney,  in  the  diocese  of  Leighlin,  has  taken  on  him-^ 
self  to  preach  in  the  parish  church  of  Shankill,  Bel- 
fast, in  our  diocese  of  Ctiunor,  without  our  licence  or 
authority,    contrary  to  the  laws  and  canons  of  tha 
Church  of  Ireland,  we  authorise  and  strictly  enjoin- 
you,  jointly  and  severally,  that  yon  peremptorily  in« 
hibit,  or  cause  to  be  inliibited,  the  said  Bev.  SamueL 
George  Potter  \  and  we  do,  by  the  tenor  of  these  pre- 
sents, inhibit  that  he  presume  not  to  preach  in  said 
church,  or  in  any  other  church  in  our  said  diocese, 
or  perfonn  any    clerical  office  in    onr   said  diocese,, 
without  our  authority  aforesaid  had  and  obtained  for 
that  porpiise  according  to  the  law  and  canons  afore- 
said, and  alM  that  you  inhibit,  or  cause  to  be  inhibited, 
the  JBev.  Thomas  Fitzwilliam  Miller,  D.D.,  vicnr  of 
Shankill ;  and  we  do,  by  the  tenor  of  these  pre»onts,> 
inhibit  him  that  he  do  not  permit  the  said  Samuel 
Potter  to  preach  in  said  churdi,  or  any  other  church  in^ 
the  said  parish  of  Shankill,  without  our  licence   or 
authority  aforesaid  to  preach  or  officiate.     To  which 
we  have  caused  our  consbtorial  seal  to  be  affixed  this> 
10th  day  of  Aug.  1860."  The  twelfth  averred  the  fact  of 
Mr.  Potter  having,  at  Dr.  Miller's  request  and  by  his  per-   « 
mission,  preached  at  Shankill  on  the  12th  Aug.,  with- 
out any  licence,  and  contrary  to  and  in  defiance  of  the* 
commands  and  inhibition  of  the  Bbhop  of  Down,  &c., 
and  in  violation  of  the  ordination  vo#  and  the  oath  ot 
canonical  obedience,  and  the  articles  prayed  for  suspen- 
sion for  one  month,  and  a  monition  not  to  offend  again 
in  like  manner,  and  pay  costs,  &c. 

The  articles  in  the  second  case  filed  against  Mr. 
Potter  were  simibrto  tlie  1st,  2nd,  11  th  and  12th  of 
the  foregoing,  and  prayed  for  hb  due  correction  and 
payment  of  oosts,  &e. 

By  a  consent  of  the  13th  Oct.  1860,  signed  by  thfr 
proctor  for  the  impugnants,  the  foregoing  facts  were- 
substantblly  admitted.  The  articles  which  were^ 
sought  to  be  pleaded  as  responsive,  alleged,  on  Mr.. 
Potter*s  part,  that  Mr.  Potter  had  been  originally 
ordained  a  deacon  of  the  Establbhed  Church  in  1845,, 
and  on  the  13th  Deo.  1846  was  admitted  a  priest  by 
the  then  Bbhop  of  Down  and  Connor  in  hb  diocese^ 
and  was  for  two  years  duly  licensed  as  curate  of  Cush- 
endum  in  the  same  diocese.  That  in  1849  he  wa» 
appointed  to  the  impropriate  curacy  of  Stratford-on- 
Sbney,  and  was  duly  licensed  on  the  30th  May  1849, 
by  the  Bbhop  of  Leighlin  and  Ossory,  and  that  though, 
the  Bishop  of  Down  was  not  hb  ordmary,  he  had  occa- 
sbaally  assbted  in  Dirine  service,  and  preached  in  th» 
diocese  of  Down  and  Connor  on  the  invitation  of  the- 
respective  incumbents  of  the  churches,  without  any. 
objection  on  the  part  of  the  bishop,  and  that  it  was 
the  usage  and  custom  of  the  Church  of  Ireland  foe 
clergymen  to  assbt  in  service  and  preaching  in  churches 
to  which  they  have  no  special  appointment  or  licence, 
when  requested  by  the  incumbent  and  churchwardens, 
and  that  a  book  was  kept  in  every  parbh  church  \st 
Ireland  in  which  the  different  clergymen  who  preached 
entered  and  signed  their  names  for  the  information  of 
the  bishop,  and  that  he  (Mr.  Potter)  had  the  consent 
of  the  incumbent  and  churchwardens  to  preach  on  tlie 
occasion  in  question.  Th«t  by  hb  ordination  and  the 
matters  aforesaid,  he  was  fully  authorised  to  preach  in 
said  diooBse,  and  stated  the  request  to  preach  a  charitj 
sermon  on  the  12th  Ang.  made  to  him  for  bnilding  a 
chapel  of  ease,  and  objected  to  the  inhibition  as  a  judi- 
cial act  requiring  a  citatbn  before  issuing,  and  there- 
lore  void,  and  that  it  was  not  served  until  the  llth. 
Aug.,  the  day  before  the  sermon  was  preached. 

Dr.  Miller,  m  hb  articles,  rehed  on  the  same  de- 
fences as  Mr.  Potter,  and  also  that  the  letter  of  the 
bbhop  did  not  contain  any  inhibition,  but  called  foB* 
explanation  and  reply,  and  that  the  inhibition  itself  was 
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void,-  being  in  the  nature  of  a  judgment  or  sentence, 
and  that  no  citation  had  pfevioosly  iisued,  and  he  re* 
lied  generally  on  the  sole  anthoritj  of  the  incumbent  of 
the  church  over  bis  own  pulpit. 

Drs.  Bally  Q.G.  and  DmHey,  Q.O.  (with  whom  waa 
Dr.  KHoae)^  for  the  bishop,  contended  that  the  articlea 
tendered  were  irrelevant  and  nnnecessarj,  as  the  real 
qnestion  in  the  ease  arose  fully  on  the  articles  of  the 
promoter.  The  qnestion  to  be  decided  was,  had  the 
bishop  the  power  to  prohibit  by  name  a  particular  in- 
dividual, a  stranger  to  his  diocese  (being  a  bene6oed 
dergyman  in  another  diocese)  from  dfidating  in  his 
diocese.  If  the  bishop  had  the  power,  nothing  con- 
tained in  the  articles  tendered  would  be  an  answer  to 
it.  The  case  is  not  the  case  of  a  .dorgyman  doing 
duty  for  another,  and  then  being  sued  for  having  done 
80  without  the  licence  of  the  bishop  (which  would  not 
he  perhaps  a  judidous  proceeding  on  his  part),  but  it 
is  the  case  of  a  dergyman  of  one  diocese,  in  disobe- 
dience of  a  direct  command  from  the  bishop  of  another 
diocese,  intruding  into  and  doing  duty  in  the  latter. 
In  fact,  the  real  question  i«,  what  are  the  true  limits  of 
episcopiU  authority  in  this  respect  First,  as  to  the 
general  prindples  of  the  Chnreh  before  the  Reforma- 
tion. Originally  the  bishop  had  the  entire  cure  of 
aouls  in  the  district— the  cura  auimitnun.  It  was  bis 
parochia;  there  were  then  no  subdivisiona;  (8 
Hooker*s  Ecd.  Polity,  book  7,  sect  2,  and  book  8,  sect 
9  ;  TayJor's  Episcopacy  Asserted,  sect  37,  Plowd. 
495\CUrky.H€SUk,  I  Mod.  11 ;  Portltuuly,  Bingham, 
1  Hagg.  Consist.  161 ;  Carry.  3tank,  2  Ph.  906; 
MoK  V.  LeCf  3  Ph.  575  ;  Provincial  Canons  of  1571 ; 
Smith  V.  Lovegrove,  9  Lee,  171;  1  Add.  103,  N.; 
Cok/atty,  Newcomb,  9  Ld.  Raym.  1205;  Finch  y, 
Harrit,  19  Mod.  641 ;  Lmwood,  294;  1  Bums.  Ecd. 
L.  193.)  But  afterwards,  as  the  Chureh  extended, 
clergymen  were  employed  nnder  the  bishpp,  and  they 
had  distinct  places  marked  out  for  them,  but  they 
Iwld  only  by  delegation  from  the  bishop,  and  tlie 
presence  of  the  latter  in  the  place  did,  for  the  tune 
being,  suspend  the  powers  of  the  dergymen.  Pread)- 
ing,  originally,  was  no  part  of  the  mimster*s  duty, 
only  reading  mass  and  administering  the  sacrament, 
and  the  bishop  appointed  the  preacben:  (Co2(/btf  v. 
Newoomb,  2  Ld.  Itaym.  1205;  3  Bums,  442.)  So 
mattera  continued  up  to  the  Reformation,  and  in 
Bdw.  VL  and  Eliaabeth  a  royal  licence  was  granted  to 
preach :  (3  Buma,  442.)  Secondly,  the  canons  of  the 
Church,  though  not  bmdtng  on  the  laity,  bind  the 
dergy  ;  that  is  conceded  by  the  counsel  and  judge  in 
ManhaU  v,  Bi$hop  of  Exeier,  6  C.  B.  716;  S.C. 
6  Jnr.  N.S.  1301.)  In  England  the  canons  now  in 
force  are  dated  16U3.  In  Inland  1634.  The  earliest 
canons  were  Theodore's:  (see  1  Johns.  Can.  91  and 
99,  and  2  lb.  499.)  The  9th  canon  (Irish)  requires 
every  beneficed  dergyman,  allowed  to  be  a  preacher, 
and  residing  on  his  benefioe,  to  preach  one  sermon 
•very  Sunday,  and  the  11th  requires  the  parson, 
yiouj  or  curate,  on  every  Sunday,  to  catechise  the 
youth  and  ignorant  persons  of  bis  parish  in  the  Com- 
mandments, Belief  and  Lord's  Prayer;  these  plainly 
point  to  a  local  duty,  vis.  the  parish  of  the  dergy- 
man :  and  the  39th  refers  to  the  38th,  winch  contem- 
plates permanent  duty.  The  26tfa,  27th  and  28th  re- 
quire residence  on  the  benefice,  and  preaching  there. 
'The  30th  requires  the  candidate  for  orden  to  exhibit 
to  the  bishop  a  presentation  of  himself  to  a  prefer- 
ment in  that  diocese,  or  a  certificate  that  he  is  pro- 
vided with  a  curacy,  Ac.,  in  that  diocese :  (see 
Mariyn  v.  Uimdj  Cowp.  437.)  The  36th,  45th,  46th, 
47th,  49th,  50th,  51st  and  52nd  of  the  English 
canons  were  also  dtod  to  show  that,  though  the  Irish 
canons  were  confined  to  a  licence  from  the  diocesan, 
the  English  canons  contemplated  also  a  royal  licence ; 
and  the  46th  (9th  Irish)  showed  that  a  dergyman 
could  not  get  the  right  to  preach  by  his  merdy  leetting 


a  benefioe,  as  it  says,  **  Every  beneficed  man,  not  al- 
lowed to  be  a  preacher,  shall  procora  aermoos  to  be- 
preached  in  hb  cure  once  every  month  at  the  Issit,*^ 
&«.  ;  but  none  of  the  paoons  give  him  the  right  to 
preach  as  against  the  will  end  command  of  the  biahop; 
much  less  none  of  them  coontenance  a  stranger  m- 
trading  from  another  diocese,  nor  the  right  of  oae 
bishop  to  license  for  another  diocese.  The  Irish  Act 
of  Uniformity  (17  At  18  Car.  2,  c  6.  sect.  18)  saaeta 
that  no  person  shall  be  a  lecturer,  or  allowed  to  preadi 
in  any  church  or  other  place  of  poblio  wonhip,  nnlesa 
he  be  licensed  by  the  bishop  of  the  diooeae ;  aad  the 
ordination  service  of  both  deacons  and  priests  showed 
that  they  were  applicable  to  local  services ;  the  former^ 
"  Take  thon  antliority  to  read  the  Gospel  in  the  Chnreh 
of  God,  and  to  preach  tlie  same,  if  thoa  be  thereont^ 
licensed  by  the  bishop  himself.'*  The  letter,  '*  Taka^ 
thou  authority  to  preach  the  Word  of  God,  and  to- 
ministerthe  holy  sacraments  in  the  eongregatiott  whera 
thou  shalt  be  lawfully  appomted  thereunto.**  Tha 
2Srd  article  of  the  Church  was  also  relied  on.  As  to  tha 
inhibition,  no  dtation  was  necessary.  In  Hex  v. 
Archbishop  of  Canierbmyy  15  East,  117,  Lord  Eilsa- 
borongh  held  that,  on  the  oorreaponding  English  Act  ef 
Uniformity,  a  bisbophad  a  discretioo  in  the  granting  of 
the  licence,  and  was  m>t  bonnd  to  hold  a  judidal 
inquiry,  but  only  ^  to  exerdse  his  conacienoe,  duly 
informed  on  the  subject :"  (pp.  140,  144L)  The  foDow- 
ing  eases  were  also  dted : — Hodgton  v.  JHikm,  S  Cart» 
388  ;  BarnM  v.  Shartf  4  Motes  of  Caaea,  593 ;  FreB- 
land  V.  iVW/,  6  lb.  55;  EUi$  ▼.  Nixon,  90  Ch. 
Remembrancer,  292 ;  3  Chr.  Ex.  398,  and  Milv. 
392  ;  Arehbithop  of  Dublin  v.  Gt'egg  (not  reported);. 
Httdgton  v.  Giadsione,  Times,  .4th  May,  drd  and 
Uth  June  1852,  which  was  a  proeeeding  against  tha 
impugnant  for  preaching  in  an  unlicensed  place.  Alaa 
Border  v.  Morion,  Times,  2nd  Nov.  1853.  In  these- 
ossea  no  citation  had  issued,  and  in  Oregg*e  oaae  tha 
inhibition  was  under  the  oonsistorial  sed,  aa  in  thia 
case.  Also  Bm-ilett  v.  Kirkwood,  2  EU.  &  Bl.  776. 
The  inhibition  here  is  not  a  perpetnal  one,  hoi  only' 
until  the  bishop  grant  his  licence.  It  pronoanoea  n» 
judgment  on  Potter*s  eUniuM ;  tlie  biahop  could  not  da 
BO,  aa  he  waa  not  nnder  his  control.  The  Beenes 
originally  granted  to  him  to  preach  in  the  diocese  ef 
Down  and  Connor  determined  by  his  acceptance  of  a 
benefice  in  Oss(vy,  and  so  he  admita  by  his  pleading 
in  his  fifth  artide,  wliere  ha  refora  to  the  Biafaop  of 
O^sory  as  his  diocesan.  The  *mere  ordinatioa  canael 
give  Uie  right  contended  for,  as  in  the  case  of  a  cnnto 
ordained  on  the  nomination  of  a  luahop  df  another 
diocese,  and  to  a  curacy  in  another  diocese,  he  wooU 
have  no  authority  to  preadi  in  the  diocese  In  whidi  ha 
was  so  ordained :  (Cripps  on  the  Clergy,'.635 ;  Watsoa^ 
Clergyman's  Law,  3rd  edit  147 ;  Bithop  of  BxtUr  v. 
TnduT,  not  reported.) 

XH.  BfUierebg,  Q.C.  and  Dr.  WaUk,  Q.C.  (with 
whom  was  Dr.  Liwleaag),  contra,  contended  that  tha 
articles  tendered  were  strictly  respondva  and  admis- 
sible. We  do  not  dispute  that,  for  which  a  great  msay 
authoritiea  were  relied  on  by  the  other  ude,  vis.  that 
a  bishop  msy  revoke  at  his  pleasure  a  Ucance  gnmted 
during  his  pleasure,  and  in  his  own  diooeae.  The  csis- 
dted  from  the  diocese  of  Exeter  (^Biehep  of  Eaot^  v^ 
Tncktr)  is  not  reportsd,  and  is  merdy  natad  by  tba 
registrar  of  that  diocese  in  a  adiednla  to  a  xetar» 
ordered  by  the  House  of  Commona  aa  a  caas  which  had 
occurred,  but  tha  paitionlan  an  all  emitted,  aava  tha- 
importont  one,  that  the  dergyman,  by  his  own 
sent,  was  aentenoed :  therefore,  it  is  no  aot 
whatever.  The  other  side  adopt  the  Roman 
that  the  will  of  the  bishop  is  the  sole  law  of  tha- 
Chureh,  but  the  R«iman  CatboUes  have  some  canons 
and  rulea  to  rely  on  for  that ;  but  tha  other  side  hsrs' 
rely  on  the  ordination  vow,  and  contend  that  bj  it  tiia 
will  of  the  bishop  should  prevail  in  things  indiftwnt 
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:«ad  Doi  only  in  things  striotlj  coming  under  and  oog- 
»iUBable  bj  the  Uiws  of  tlie  Ghurdi.     The  bishop  puts 
9ii8  case  on  this :  it  is  my  right,  no  matter  how  ground- 
3eBS  or  absurd  my  reasons  or  motives,  or  what  the  car- 
'cnmstaaoes  or  exigencies  of  the  case — Hoe  volo,  hoc 
Jttbeo.     The  bishop  most,  therefore,  go  the  lengtli  of 
aigoing  that  under  the  39th  canon  bis  licence  b  indis- 
pansable  in  every  instance  for  a  clergyman  preaching  in 
his  diooesQ.    If  that  is  so,  erery  clergyman  probably  in 
ilreland  has  violated  that  canon.     We  say  that  long 
^aiMl  immemorial  usage,  unoontndled  by  any  law,  is  in 
•our  fttTour,  and  that  it  is  the  abstract  right  of  one  dar- 
^Syman  to  get  occasional  aid  from  anotlier  without  the 
4>iahop*s  Ikenoe,  and  notwithstanding  the  89tk  canon. 
That  usage  uncontrolled  by  any  law  is  part  of  the 
•aetablished  common  law  of  the  Chuich.     See  1  Bl. 
Com.  64,  and  the  case  of  The  Office  v.  Nixtm  is  an 
•axpress  authority  for  us  as  to  the  right,  and  nothing  in 
Burton,  J.'s  judgment  is  contrary  to  it.     We  admit 
4hat,  for  a  pemanent  cure  of  souls,  a  Hcenoe  from  the 
•diooMan  is,  under  the  38th  canon,  necessaiy,  and  all 
tthe  noodem  cases  cited  on  the  other  side  are  within  the 
•98th  and  not  the  89th  canon,  as  in  them  permanent 
fiorvice  was  persevered  in  against  the  will  of  the  bishop 
and  within  his  diocese,  and  in  several  of  them  in  un- 
consecrated  places.      The  ordination  service  of  a  priest 
is  our  lioenoe,  and  we  ■  require  no  other — "  Take  thou 
authority  to  preach  the  Word  of  God,  and  to  minister 
the  holy  sacraments  in  the  congregation  where  thou 
shall  be  lawfully  appointed  thereto."    Those  words  do 
not,  as  argued  by  the  other  side,  confine  the  authority 
<of  preaching  to  any  local  jurisdiction,  but  are  used  in 
the  same  sense  ss  in  the  28rd  article  of  the  Church, 
-and  that  article  plainly  shows  that  a  clergyman,  when 
ordamed,  acquires  tho  right  thereby  to  preach  generally, 
•and  such  authority  was  only  subject  to  such  restrictions 
as  to  time  and  pUce  as  have  been  adopted  by  the 
■Ghuich  of  EngUnd  for  the  convenience  of  the  Church, 
•either  by  canons  or  rules,  but  such  as  are  against  or  in 
derogation  of  the  rights  of  the  priest  must  be  construed 
strictly,  and  be  founded  on  some  authentic  law.      The 
89th  canon  is  the  only  one  which  the  otiier  side  pre- 
tends supports  the  right  daimed,  and  they  say  that  the 
-words  **as  is  aforesaid"  refer  to  the  38tb  canon, 
where  permanent  duty  is  contemplated ;  but  we  contend 
that  those  words  refer  to  the  prior  canons  which  require 
•examination  before  ordinatbn,  &c.,  and  the  heading  of 
the  canon,  "  strangers  not  admitted  to  preach  without 
showing  their  licence,"  shows  that  a  stranger,  though 
not  licensed  in  the  diooese,  has  a  right,  and  whether 
lioensed  or  unlicensed,  the  canon  gives  the  right  of 
occanonal  service.     **  Stranger  "  is  no  new  word ;  *'  a 
roan  is  no  stranger  who  has  been  ordained  in  a  diocese." 
See  Linwood,  47  and  238,  n.  u. :  **  Potest  tamen  ex 
•causa  necessaria  ad  tempus  modicum  deservire  cure 
suae  per  substitutum,  dato  ei  pretio,  ut  puta  profectione 
«eoessari&  imminente  vel  ubi  contingit  ex  justA  causd 
cum  abesse."     Gales  v.  Chamben,  2-  Add.   177,  in 
which  Sir  J.  Nicholl  admitted  an  allegation,  responsive 
to  artides  filed  against  a  clergyman  who,  against  the 
48th  canon,  offidAted  out  of  his  own  diocese  without 
licence  of  the  bidiop,  is  an  express  authority  for  us ;  the 
only  difFerence  is  as  to  the  inhibition — as  none  was 
there — but  we  say  that  the  inhibition  is  not  a  judgment, 
'decree,  or  valid  order  that  could  make  wrong  what  was 
right  witliin  the  laws  of  tlie  Churcli.      Smith  v.  Z^/ve- 
.S^rov€,  2  Lee,  162,  was  the  case  only  of  a  lecturer, 
and    in    p.    172  he   is    stated   not    to    have    ever 
had  a  licence  to  preach  or  perform    divine  service 
from  any  bishop  whatever,   or  from  either    uniyer- 
nty.      Rowe   v.    Ia€,    3    Pbill.    566,    turned    on 
wlj|^her  the  locus  had  been  erected  into  a  peculiar 
.  junsdicdon  exempt  from  the  ordinary,  and  as  strong 
doubts  existed  on  that  point,  the  articles  were  rejected 
and  the  suit  dismissed.    Rex    v.  ArehbUhop  of  Ca»- 
Mrbuinf  was  not  a  case  of  ci^idons  refusal,  as  the 


archbishop  there  swore  that  he  had  acted  upon  due 
consideration  and  inquiry,  and  entirdy  on  account  of 
the  doctrines  cobUuned  in  a  sermon  on  infant  baptism. 
So  Rtx  V.  BUkop  of  Efy^  2  T.  a  386.  As  to  the 
case  of  Hodgson  v.  DiUon^  and  that  dass  of  cases,  they 
are  all  within  the  21st  and  22nd  canons,  referring  to 
the  administration  of  the  communion  in  private  houses, 
and  perf<mning  service  in  private  conventicles,  but  they 
show  that  the  rector  or  vicar  has  the  sole  care  of  souls 
in  the  parish,  and  the  right,  in  thdr  own  judgment,  to 
an  assistant-priest  to  help  thein,  subject  to  this  restri^ 
tion,  that  they  conduct  themselves  properly,  and  that 
if  otherwise  they  ore  subject  to  the  ordinary.  But 
here  Mr.  Potter  actually  had  the  licence  of  the  ordi- 
nary ;  he  was  originally  ordained  in  that  diocese,  and 
was  a  licensed  curate  there,  and  there  is  no  authority, 
nor  is  it  averred,  that  such  licence  was  revoked  by  the 
scoeptanoe  of  the  bene(\^  in  Ossory.  Ayll.  Par., 
^  licence,"  358,  shows  that  it  must  be  recdled  on 
just  grounds  and  for  good  cause,  not  wantonly  and  wil- 
fully. Ordination  would  done  give  authority  to 
preach ;  a  wuUo  /ttrtutri  if  that  ordination  had  l>eenf 
as  here,  in  the  particular  diocese :  {MarshaU  y.  Bishep 
qf  Exeter,  7  C.  B.  716.)  The  49th  English  canon 
requires  that  no  person  not  examined  and  approved  of 
by  the  bishop,  or  not  licensed,  shall  preach  in  his  own 
cure  or  elsewiiere,  &c.  Here  Mr.  Potter  has  the 
licence  of  and  was  examined  and  approved  of  by  the 
bisliop  of  the  diocese.  As  to  the  inhibition,  the  bidiop 
had  no  power  to  issue  it,  but  if  otherwise  the  canon  on 
which  it  is  based  (39)  is  obsolete;  besides,  aooording  to 
the  old  law  the  inhibition  rendered  a  party  disobeying  it 
liable  to  excommunication,  and  therefore  there  diould 
be  some  reason  shown  for  issuing  it.  There  is  no 
authority  in  a  bishop  to  issue  it  without  a  cause  pend- 
ing, but  on  his  own  motion*  The  58th  and  59th 
canons  require  the  signature  of  an  advocate.  In  the 
case  of  appeals,  it  is  issued  properly  as  a  suit  is  before 
the  court  In  Gregg's  case  no  question  was  raised 
on  the  point,  and  this  order  being  unlawful  there  was 
no  dUmbedience  of  the  oath  of  canonical  obedience. 
Bonacre  v.  Evans,  16  Q.  B.  162  ;  Cnpel  v.  Child,  2 
Cr.  &  J.  n5S  ;  BarUett  v.  Kirwan,  2  £11.  &  Bl.  771 ; 
Trebecb  v.  Keiih,  2  Atk.  498,  were  dted,  to  show  that 
a  party  should  be  heard  in  his  defence. 

The  Judge  having  refused  to  decide,  the  main  ques- 
tion in  the  cose  on  the  motion,  an  order  was  mads 
whereby  the  defensive  pleas  were  admitted,  but  dl 
questions  of  law  as  well  as  costs  of  the  exception  and 
argument  were  reserved  to  the  hearing.  And  on  the 
4th  March,  the  promoter  filed  responuve  artides,  prin- 
dpally  dleging  that  Mr.  Potter*s  licence  for  Cosh- 
endum  ceased  and  determined  by  his  appouitment  to 
Stratford-on-Slaney,  and  if  not,  it  was  by  the  admis- 
sion and  collation  on  the  16th  Nov.  1849  to  anotiier 
benefice  in  the  diocese  of  Down,  of  the  rector  (in  1847) 
of  Cushendum,  on  whose  nomination  Mr.  Potters 
licenoe  was  granted,  and  they  set  out  the  certified  copy 
of  such  sot  of  coUation,  and  alleged  that  Mr.  Potter's 
right  to  preach  in  Shankill,  as  claimed  by  him,  de- 
pending on  the  permisdon  of  Dr.  Miller,  such  right 
ceased  with  the  right  to  which  it  was  incident.  The 
facts  dleged  in  the  impugnant*s  artides  and  in  the 
rcBponsive  articles  were  admitted  by  consent,  and  by 
consent  the  archbishop's  attendance  was*  dispensed 
witli,  and  tho  Vicar-General  authorised  to  give  judg- 
ment in-  Dublin  without  prejudice  to  the  right  of 
appeaL 

March  23. — Dr.  Radcufk,  Q.C.,  after  stating  the 
several  pleadings  filed  on  both  sides,  and  the  several 
documents  and  consents  in  the  two  causes,  proceeded 
to  dispoac  of  the  prdiminary  objection  taken  to  the  in- 
hibition. The  objection  that  ic  issued  under  the  con- 
sistorial  sed,  without  a  previous  citation  and  purported 
to  be  a  judidd  act  and  p6nd,  is  answered  by  reading 
the  document  itself,  which  could  not  have  been  done 
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-on  tbe  argnnidnt  of  tbo  exception.  It  does  not 
'purport  to  be  issued  under  a  decree,  nor  to  be  more 
than  tbe  bishop*s  prohibition  against  Mr.  Potter  preach- 
ing in  his  diocese  until  licensed  by  hira.  It  could  not 
bind  the  impugnants  as  a  judgment  not  appealed  from, 
■so  as  to  prevent  their  questioning  the  right  of  the 
bishop  to  inhibit,  as  would  be  the  ease  if  it  were  a 
judicial  act,  nor  oonld  process  issue  thereon  to  enforce 
its  execution  or  punish  its  violation,  as  if  it  were  a 
judgment  or  sentence  of  the  Consistorial  Court  ■  The 
-seal  of  the  court  rendered  it  more  formal,  but  it  did  not 
conyert  it  into  a  jndicial  act ;  it  has  really  little,  if  any, 
'more  effect  than  the  inhibition  contained  in  the  bishop's 
letter  of  the  8th  Aug.,  and  though  signed  by  tiie 
Vicar-General,  it  was  plainly,  if  not  admittedly,  the 
4ict  and  the  inhibition  of  the  bishop.  The  bishop  claims 
the  right  to  have  inhibited  Mr.  Potter  from  preaching 
in  his  diocese  without  assigidng  any  reasons  save  that 
he  bad  no  permission  from,  and  was  forbidden  by  him 
to  do  so.  He  did  in  conversation  with,  and  in  bis 
letter  to.  Dr.  Miller  assign  reasons  for  prohibiting  Mr. 
Potter,  grounded  on  a  sennon  preached  by  Mr.  Potter 
■on  the  12th  July,  and  in  a  letter  of  his,  afterwards 
published,  but  no  reasons  are  given  in  the  inhibition, 
nor  are  such  reasons  submitted  to  the  court  for  its 
•opinion  or  judgment,  llie  sole  question  now  is, 
whether  the  incumbent  of  a  parish  with  or  without 
the  churchwardens  may  allow  a  clergyman  not  beneficed 
nor  licensed  in  that  diocese  to  officiate  or  preach  in 
his  church  after  that  clergyman,  though  beneficed  and 
licensed  in  another  diocese,  shall  have  been  inhibited 
by  the  bishop  of  the  diocese  in  which  the  church  is, 
«nd  though  no  reasons  tor  such  inhibition  be  given. 
it  has  been  argued  on  behalf  of  the  impugnants  that 
every  incumbent  has  the  right  to  avail  himself  of  oc- 
casional aid  from  other  clergymen  in  priest's  orders, 
particularly  if  beneficed  and  licensed  in  another  diocese, 
and  that  the  bishop  of  the  diocese  in  which  such  occa- 
•fiional  assistance  is  given  has  no  authority  to  interfere, 
nnless  the  clergyman  so  assisting  should  preach 
strange  doctrine,  or  otherwise  misconduct  himself,  in 
which  case  tlie  bishop  (as  any  one  else)  might  proceed 
against  him  in  his  consistorial  court  ;  but  that  his 
•summary  inhibition  issued  without  some  charge  made 
and  substautiated  after  an  opportunity  being  given  for 
defence,  would  be  a  nullity.  On  the  other  hand,  the 
■bishop  says  that  no  clergyman  can  preach  or  officiate 
in  his  diocese  when  not  beneficed  or  licensed  therein 
■without  his  licence  or  authority,  express  or  implied, 
and  that  the  issuing  of  an  inhibition  against  his  so 
acting,  with  or  without  cause  assigned,  concluded  all 
question  of  implied  authority,  and  rendered  the  person 
flo  acting,  and  the  incumbent  permitting  him  to  act 
after  service  thereof,  punishable  for  contempt  of  the 
bishop's  authority.  As  there  is  no  case  reported  in 
which  the  precise  questions  appear  to  have  been  de- 
•dded,  the  arguments  on  each  side^  were  chiefly 
•grounded  on  the  ecclesiastical  laws,  canons  and  usages 
of  the  Church,  the  relative  positions  of  bishop  and  in- 
cumbent and  the  rights  flowing  therefrom  respectively. 
It  will,  therefore,  bo  requisite  to  consider,  as  regards 
the  questions  in  controversy,  the  diocesan  and  par^hial 
system  of  church  government  and  disdpline  adopted 
in  the  United  Kingdom.  Originally  there  was  but  one 
xliocese  called  Parochta,  and  the  bishop  was  himself  the 
sole  parson,  and  had  the  sole  cure  of  souls  in  the 
entire  diocese.  In  course  of  time  the  diocese  was 
divided  into  several  others,  and  ministers  were  ordained 
by  tbe  bisliops  to  assist  them,  and  sent  out  to  serve 
the  cures  and  preach  in  the  several  districts  assigned 
to  them,  while  the  bishop  and  clei^  resided  to- 
gether where  the  church  or  cathedral  was.  When 
churches  were  founded  and  endowed,  the  bishop  sent 
out  his  clergy  to  reside  and  officiate  in  those  churches 
aad  the  districts  annexed,  which  formed  parishes, 
reserving,  however,   a  certain  number  in  his  cathe- 


dral to  counsel  and  assist  him,  who  are  now  caHod 
the  deans,  prebe^ries  and  canons.  Bnt  tbe  cathe- 
dral continued,  as  it  bad  been,  the  parish  dnireh  of 
the  whole  diocese :  (Stillingfl.  Ece.  C.  88, 148 ;  1  Bun. 
E.  L.  194,  283.)  The  bishop  was  the  chief  pastor  or 
(as  termed  by  some)  the  universal  incumbent  of  the 
diocese,  having  the  cure  of  souls  therein,  and  ha  eveiy 
parish  thereof,  and  so  the  right  of  institution  and  cti- 
lation  of  clerks  to  parishes  belonged  as  of  right  Co 
him:  (I  Van.  £sp.  139,  Hooker,  book  7.)  They 
received  from  him  and  as  his  assistauts  and  curates 
the  cure  of  souls,  and  they  were  for  a  long  period 
called  curators,  and  all  the  inferior  clergy  were  bound 
to  obey  the  bishop  as  their  ordinary  and  superior,  and 
to  take  the  oath  of  canonical  obedience  from  a  veiy 
early  period  on  being  admitted  into  their  cures. 
Preaching  was  deemed  of  great  importance  and  to  bo 
peculiarly  the  duty  of  the  bi>hop  himself,  and  he  ma 
enjoined  by  the  early  constitutions  and  canons  to  be 
active  in  the  discharge  of  that  duty.*  Formerly  tbe 
inferior  prelates  and  dergy  could  not  preach  witlioiit 
special  authority  from  the  bishop,  and  which  was  re- 
vokable  at  his  will.  In  progress  of  time,  however, 
when  the  parochial  clergy  were  better  established,  the 
right  of  prcadiing  in  their  churehes  passed  to  incum- 
bents, as  belonging  to  their  care  of  souls,  by  institu- 
tion or  collation  to  the  benefices  or  cures,  after  which 
the  bishop  could  not  at  his  will  and  pleasure  have  de- 
prived such  incumbents  of  their  right  to  preach, 
though  no  special  licence  or  authority  had  been 
granted  for  the*  purpose,  but  in  other  respects  tUs 
jurisdiction  and  right  of  control  over  all  derg^ 
within  his  diocese  remained  as  before.  The  bishop 
had  also  the  right  and  used  to  licence  and  send 
preachers,  though  not  beneficed,  through  his  diocese 
as  assistants  to  himself,  and  a  canon  of  the  Couneil 
of  Lsteran,  under  Innocent  III.,  directs  bishops, 
cspedally  those  having  dioceses  of  great  extent,  to 
take  to  their  assistance  able  preachers,  so  that  the 
people  might  be  properly  instructed.  Certain  frian 
were,  however,  by  the  papal  authority  entitled  to 
preach  wherever  sent  by  their  superiors,  but  such  pri- 
vileges were  restricted,  and  were  conceded  by  the 
Pope,  as  the  supreme  head  ;  but  the  bishop  could,  at 
his  mere  will  and  pleasure,  revoke  any  licence  granted 
to  any  preacher  sent  by  himself  thnmgh^  his  diocese, 
and  also,  in  like  manner,  could  revoke,  limit,  or  modify, 
any  licence  or  authority  to  preach  granted  to  any 
secuhur  or  regular  not  having  benefleum  qanalmw, 
as  contradistinguished  from  those  having  cure  of  souls 
granted  by  institution:  (1  Van.  Esp.  pt.  1 ;  tit  IC, 
8. 14.)  The  bishop  was  also  authorised  to  send  presehen 
to  the  churches  of  tiiose  who,  having  cure  of  sools, 
were  unable  or  unfit  to  disicbarge  their  own  duty 
(Van.  Esp.,  supra);  and  he  might  also  have  sent 
preachera  to  tiie  churehes  of  those  having  cure  of 
souls  in  Advent  or  Lent :  (Ibid.  c.  7.)  A  new  cbnreh 
or  chapd  could  not,  without  the  consent  of  the  bishop, 
have  been  erected  in  any  parish  (3  Hag.  510);  nor 
could  any  incumbent  offidate  without  licence  of  the 
bishop  in  any  unconsecrated,  though  he  might  have 
done  so  in  any  consecrated  place  in  his  parish,  by 
virtue  of  his  institution :  (2  Hag.  46.)  Each  bishop 
had  the  exdusive  right  of  ordaining  the  clergy  for  ha 
diocese,  and  ordera  conferred  by  strange  bishops  withoot 
letters  demissory  were  held  irregidar  without  a  special 
dispensation.  A  bishop  also  could  not  exerdse  his 
episcopal  office  in  another  diocese  without.the  licence 
expressly  given  of  the  bishop  of  that  diocese ;  bnt 
having  a  general  authority  to  preach  everywhere,  he 
might  do  so  in  any  other  diocese  if  permitted  by  the  in- 
cumbent, unless  expressly  prohibited  by  the  bishqp  of 
that  diocese  (1  Van.  Esp.,  pt.  1,  16);  nor  could  any 
secular  clergy  exercise  functions  in  any  diocese  without 
the  authority  of  the  bishop,  and  the  parish  deigy  were 
du^ctly  enjomed  not  to  permit  any  one  to  preach  m 
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their  churches  withoat  bemg  satisfied  that  they  had 
bedu  ordained,  and  had  letters  from  their  own  bishop 
as  to  their  faith,  &e. :  (see  Lyon,  48-9,  and  133,  289.) 
But  the  bishop  was  also  placed  ander  controL  A  canon 
of  the  Council  of  Lateran,  a.d.  1179  (8  Johns.  87), 
decreed  that,  if  any  bishop  should  ordain  any  deacon 
or  priest  without  a  title,  he  should  maintain  him  till 
lie  could  make  a  clerical  provision  for  him ;    and  it 
appears  from  2  Gibson  Oodex,  app.  forms  8,  9,  10, 
that  these  canons  were  not  merely  in  terr&rem.    These 
^neral  rules  and  constitutions  having  been  adopted 
by  councils  and  otherwise,  and  become  part  of  the  com- 
mon law  of  the  Church  of  England  and  Ireland,  were 
specially  enforced  in  both  countries,  and  canons  were 
made  in  both  countries  before  the  Befonnation  for  such 
purpose.  The  earliest  English  canons  appear  to  be  those 
of  Archbishop  Theodore,  A.D.  673 ;  and  these  and  others 
are  collected  in  1  Johns.  187,  et  weq.     In  1400  was 
the  first  statute  requiring  preachers  to  be  licensed 
(2  Hen.  4,  c.  15),  and  was  followed  in  1408  by  the  con- 
stitutions of  Arundel,  which,  though  only  provincial, 
show  that  they  only  purported  \o  enforce  the  ancient 
laws  of  the  Church,  and  forbad  clergymen,  unless  autho- 
rised by  the  canon  or  special  privilege,  from  preaching 
"within  or  without  a  church  unless  examined  and  licensed 
by  the  diocesan  for  a  certain  parish,  and  the  penalty 
added  for  violation  of  it  is  excommunication :  (see 
also  2  Johns.  333,  465,  513 ;  Lynn,  33,  48.)   Incum- 
bents also  had  remedy,  by  action  of  trespass,  against 
any  one  who  should  preach  or  officiate  in  then:  churches, 
save  the  ordinary:  (Smiiky,  Reynold^  12  Mod.  420, 
433 ;  Duhe  of  P&rUand  v.  BmgJtam,  1  Hagg.  C.  li. 
161.)    By  a  regulation  at  the  synod  of  Cashel,  after 
the  arrival  of  Henry  II.  a.d.  1172,  all  Divine  service  in 
the  Church  of  Ireland  was  ordered  to  be  in  the  same 
manner  as  in  the  Church  of  England ;  and  all  the  Eng- 
lish Acts  made  against  provisors  were  adopted  here, 
first  in  1434  by  the  32  Hen.  6,  c.  1,  and  the  liturgies 
and  services  of  Ed.  VI.  were  adopted  here  by  2  Eliz.  c. 
2,  and  again  by  the  10  Hen.  7,  c  1 ;  and  see  Steph.  45, 
8vo  ed.,  and  5  Art.  Union,  39  &  40  Geo.  3,  c.  67. 
The  Irish  canons  are  similar:  see  1  Ware,  315,  317  ; 
1  Wilk.  Concilia,  p.  2,  548,  551 ;  Julian's  Bull,  1503  ; 
followed  by  5  R.  2,  c.  5,  and  2  Hen.  4,  c.  1 5,  against 
preaching  without  licence  of   diocesan,  and    imposes 
penalties ;  and  Ireland  was  included  in  them.     2  Hen. 
4  was  repealed  by  25  Hen.  8,  c  14,  by  which  the  earlier 
Acts  against  heresies  were  confirmed ;  but  25  Hen.  8 
did   not  farther  interfere  with  the  law    of    licensing 
preachers.     This  repeal  was  considered  to  include  Ire- 
land.    See  3  &  4  P.  &  M.  c.  9  (Ireland).   The  2  Eliz. 
c.  1  (Ireland),  repealed  3  &  4  P.  &  M.,  and  rerived  5 
E.  2,  and  2  Hen.  4,  c.   15,  and  restored  the  common 
law,  save  as  altered  by  the  Keformation.     And  so  it 
'  appeared  that,  according  to  the  common  law  of  the 
Church  of  England  and  Ireland,  no  person  could  have 
preached  in  any  church  without  the  authority  of  the 
bishop,  express  or  implied,  unless  specially  exempt  by 
snch  privilege  as  wonld  after  the  Reformation  be  valid 
or  conferred  by  the  Crown,  and  an  implied  authority 
resulting    from    usage  could  not  be  of  greater   force 
than  an  express  licence,  and  must   have  been  subject 
to  a  similar  power  of    revocation.     The  incumbent's 
consent  in  either  case  would  have  been  necessarv — 
whether  the  bishop's   permission  were  express  or  im- 
plied ;  nor  could  an  unlicensed  clergjman  be  in  a  better 
position  than  a  bishop  who  had  a  general  authority  to 
preach  everywhere,  but  should  succumb  to  the  pruhibi* 
tion  of  the  bi^thop  of  another  diocese.     Such  was  the 
law  at  the  time  of  the  repeal  of  2  Hen.  4,  c.  15.  It  was 
continued  by  the  Acts  25  Hen.  8,  c.  19  (England),  and 
28  Hen.  8,  c  13  (Ireland),  except  as  to  the  Pope's 
powers  and  privileges:  (see  also  3  &  4  Ed.  6.)     Un- 
less, therefore,  this  jurisdiction  of  the  bishop  in  respect 
of  persons  who  shall  preach  in  his  diocese  has  been 
taken  away  or  modifii^  by  some  subsequent  canons, 
[Mag.  Cas.] 


statutes,  ordinances  and  usage,  it  must  bo  taken  to  be 
in  full  force  as  it  was  at  the  repeal  of  the  2  Hen.  4,  c 
15;  but  there  was  no  disposition  on  the  part  of  the 
Crown  or  those  in  authority  in  the  remainder  of  the 
reign  of  Hen.VIIL,  or  in  Ed.  VI.,or  of  Elizabeth,to  relax 
the  laws  imposing  restraints  on  preachers ;  on  the  con- 
trary, such  rights  were  placed  under  yerj  strict  regu- 
lations  by  proclamations  and  injunctions  from  the 
Crown,  and  the  prerogative  of  the  Crown  was  stretched 
to  the  utmost.  At  one  time,  no  one  could  preach 
imless  licensed  by  the  Crown  or  Archbishop  of  Can- 
terbury, or  bishop  of  the  diocese,  save  the  beneficed 
clergy ;  at  another  time,  even  the  beneficed  clergy 
should  have  snch  a  licence  for  preaching.  Even  in 
Ed.  VI.  the  bishops  were  directed  not  to  give  licences 
to  preaGh"— the  proclamation  reserving  that  right  to 
the  Crown  and  the  Ardibishop  of  Canterbury.  His 
Honour  then  referred  to  the  convocation  in  1603,  m 
the  rogn  of  James  I.,  and  the  canons  framed  nnder  it, 
and  the  patent  of  confirmation  followmgthe  25  Hen.  8. 
The  canons  from  31  to  35  inclusive  related  to  the 
ordination  of  the  clergy— adopting  the  rules  already 
mentioned,  adap^ng  them  to  the  ReformedChureh :  (see 
Nelson,  138.)  The  36th  requires  subscription  to  the 
three  articles  of  supremacy  of  the  Crown^  adherence 
to  the  Book  of  Common  Prayer  and  adoption  of  the 
Thirty-nine  Articles,  and  suspends  for  twelve  months 
bishops*  licensing  without  snch  subscription — thus  de- 
priving them  of  any  discretion  to  dispense  with  the  law. 
The  37th  is  only  supplementary  to  the  36th— requiring 
a  person  licensed  to  preach  by  the  archbishop  or  one  of 
the  universities,  on  coming  into  a  diocese  where  he  has 
got  an  appointment,  again  to  subscribe  the  three  articles 
before  the  bishop,  and  is  in  afiirmance  of  the  bisbop^s 
authority  and  of  the  ancient  laws,  but  is  not  compul- 
sory on  the  bishop.  The  S9th,  -lOth  and  41st  relate  to 
institutions  to  benefices,  &c.,  and  42nd,  43rd  and  44th 
to  residence  and  preaching  of  deans,  &c.,  the  episcopal 
authority  being  preserved.  The  4 5th  relates  to  preaching 
once  every  Sunday  in  the  church,  &c,  ^*  where  the  cler- 
gyman may  do  conveniently  near  adjoining  (where 
no  preacher  is),'*  &&,  but  does  not  authorise  ^m  to  do 
so  in  another  diocese,  if  not  permitted  to  doso :  "  where 
he  may  conveniently,"  &o.,  merely  enforces  and  lo- 
calises the  performance  of  the  duty.  The  46th  proride» 
for  a  limited  class  of  occasional  preachers,  the  neces- 
sity of  whom  was  to  be  determined  by  the  ordinary. 
The  47  th  relates  to  non-residents  supplying  a  licensed 
preacher  ;  the  48th  to  the  previous  examination  and 
licence  of  the  ordinary  of  curates  and  ministers.  Sic. : 
(see  GalM  v.  Chambers,  2  Add.  1 89.)  The  50tii,  51  st,  and 
52nd  more  immediately  relate  to  occasional  preaching,, 
read  along  with  the  36th  and  49th,  requiring  the  bishop's 
examination  and  approval.  "  No  person  whatsoever  not 
examined  and  approved  by  the  bishop  of  the  diocese,, 
or  not  licensed,  as  is  aforesaid,  for  a  sufficient  or  con- 
venient preacher,  shall  take  on  him  to  expound  in  hi» 
own  cure  or  elsewhere,  &c,  but  only  read  homilies.*' 
This  seems  to  adopt  so  much  of  the  constitution  of 
Arundel  as  begins  with,  **  but  let  parish  priests  and 
temporary  vicars  (not  perpetual),  who  are  not  sent  in 
form  aforesaid,  only  preach  those  things  contained  in 
the  constitution  of,"  &c. :  (2  Johns.  460,  282.)  Pro- 
bably, the  49th  canon  only  referred  to  deacons  who 
mijrht,  at  that  period,  have  been  admitted  to  benefices : 
(13  Eliz.  c  12,  s.  3.)  The  50th  canon  is:  '* Neither 
the  minister,  chnrchwardens,  nor  any  other  officers  of 
the  Church,  shall  sufier  any  man  to  preach  within  their 
churches,  &&,  but  such  as,  by  showing  their  licence  to 
preach,  shall  appear  to  them  sufficiently  authorised 
thereunto  as  aforesaid" — i.  e.  licensed  by  the  archbinhop 
of  the  province,  bishop  of  the  diocese,  or  one  of  the 
universities, ;  for  no  others  conferred  authority  to 
preach  in  a  different  diocese,  and  no  licence  to  preach 
is  mentioned  in  the  36th  or  any  prior  canon  save 
those.    The  51  st  precludes  strangers  from  preaching 
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in  cathedral  or  collegiate  churches,  except  alloired  bj 
the  archbishop  of  the  province,  or  bishop  of  the  dio- 
cese, or  one  of  the  universities.  The  52nd  refers  to  a 
book  to  be  kept  for  noting  the  names  of  the  preachers ; 
but,  reading  this  with  the  50th  and  51st,  it  would 
preclude  the  view  that  the  licence  of  any  bishop  is 
8uffici«Dt  authority  to  a  stranger  to  preach  in  another 
bishop*s  diocese,  as  thej  refer  to  the  licence,  in  the 
36th  caDOo,  and  were  framed  to  supply  the  bishop 
with  information  as  to  the  sermons  preached  in  his  dio- 
cese as  to  those  who  should  presume  to  preach  without 
licence  in  violation  of  the  50th  canon,  and  clear  words 
would  be  necessary  to  deprive  the  bishop  of  his  dio- 
oesau  authority,  but  inferences  and  presumptions  could 
not  change  the  common  law  of  the  Church  or  divest 
rights,  and  the  words  in  the  canon  '*  the  name  of  the 
bishop  of  whom  he  had  licence "  may  mean  "  the 
authority  of  whom  he  had  licence,"  otherwise  an  entiy 
of  a  licence  from  the  archbishop  or  either  university 
need  not  be  made ;  and  if  their  names  were  not  in- 
tended to  be  entered,  then  it  would  seem  that  those 
licensed  by  strange  bishops  were  meant  as  **  presum- 
ing to  preach  without  licence"  of  the  bishop  of  the 
diocese,  and  guilty  of  contempt.  It  is  said  that  the 
churohwardeos  themselves  might  enforce  the  authority 
given  by  the  50th  canon— see  Cretwick  v.  Bohtby,  2 
finlstr.  49;  but  as  the  canons  were  not  ratified  by 
statute  and  rested  (as  to  the  province  of  York,  in 
which  province  Crutnck  v.  Boheiy  arose)  merely  on 
the  King*s  mandaie — having  been  made  by  the  pro- 
vincial council  of  Canterbury  alone — the  convocation 
or  the  Crown,  after  25  Hen.  8,  c  19,  could  acaroely 
liave  deprived  the  incumbent  of  the  legal  right  (if  he 
had  it)  to  admit  any  priest  in  orders  to  preaich  in  his 
church  without  the  bishop's  leave  and  to  give  the 
churchwardens  and  sidesmen  the  power  to  control 
him ;  but  if  he  had  not  such  right  up  to  1603,  and  if 
the  bishop  could  have  prevented  strangers  preaching 
in  his  diocese,  then  the  churchwardens,  as  a  kind  of 
new  machinery,  might,  as  to  this,  have  acted  for  the 
ordinary,  as  they  do  in  respect  of  seating  the  parish- 
oners,  and  the  words  "  that  the  bishop  may  know," 
&C.,  enforce  this  view,  as  it  was  to  support  his  autho- 
rity they  were  to  act.  The  71st  canon  relates  to  ser- 
vice in  unoonsecrated  places.  These  canons  were  not 
extended  to  Ireland  by  the  Crown ;  but,  by  a  national 
synod  authorised  by  Charles  II.,  the  Irish  canons  of 
1634  were  prepared  and  ratified,  and  are,  as  to  the  mat- 
ters in  controversy  here,  similar  to  those  of  1603,  save 
that  the  only  person  competent  to  licence  or  authorise 
preachers  is  the  bishop  of  the  diocese,  and  none  of 
ihem  requires  a  book  to  be  kept  for  preachers'  names ; 
but  they  mtxpij  onbody  the  ancient  common  law  and 
canons  of  the  Church  adapted  to  the  Information.  It 
is  doubtful  if  they  apply  to  occasiocal  preachers;  they 
certainly  do  not  deprive  the  bishop  of  any  of  his  autho- 
rity. The  impugnants'  advocates  strongly  urged  that 
the  licence  of  any  bishop  to  preach  was  sufficient, 
founded  on  a  supposed  opinion  of  Watson,  4th  edit. 
147,  where  he  says  the  licence  of  any  bishop  is  suffi- 
cient ;  but  in  the  3rd  edit.,  p.  147,  he  says,  ^'  that  a 
preacher  by  the  canons  must  have  licence  from  the 
bishop  of  ^e  diocese  in  which  the  church  is."  This  is 
omitted  in  the  4th  edit.,  which  runs,  **  but  a  licence  of 
any  bishop  of  any  diocese  is  sufficient ;"  but  this  edi- 
tion, and  also  the  third,  were  published  after  Watson's 
death,  so  that  even  Watson's  opinion  cannot  be  relied 
on  to  controvert  the  general  doctrine  adverted  to, 
though  the  passage  in  the  4  th  edit,  should  bear  the 
interpretation  put  on  it,  which  it  would  not  seem  in 
fairness  to  do.  His  Honour  then  went  minutely 
through  the  English  and  Irish  Acts  of  Uniformity, 
13  &  14  Car.  2  (English),  ▲.d.  1662  ;  19  &  20  and 
17  &  18  Car.2  (Irish),  c  6,  and  1  Eliz.  12, the  daoses 
of  which  are  the  same  (see  Watson,  4  ed.,  338)^  who 
considers  the  clause  in  the  19th  section  (English)  ex- 


tends to  all  miuisten  preachmg  in  any  chnich,  of  which 
they  have  not  the  curs ;  and  admitted  the   inconve- 
nience of  extending  the  cAwn  and  statute  so  as  to  re- 
quire every  clergyman  preaching  an  occasional  sermao 
in  a  strange  diocese  to  have  a  licence  under  the  seal  ef 
the  bishop  of  tliat  diocese.    In  Galu  v.  Chamba^  2 
Add.  189,   nothing  was  really  decided;  and  Six  J. 
Nicholl  expressed    great  doubts.    The    first  charge 
against  the  impugnant  there  (who  had  preached  by 
the  incumbent's  desire,  and  without  any  objectioa  of 
the  bishop,  but  in  opposition  to  attempts   to    stop- 
him  made  by  a  dismiued  curate)  was  for  violating 
the  48th  canou  for  preaching  withoul  licence ;  aad^ 
so  far  as  can  be  collected  from  the  report,  Sir  J. 
NichoU's    opinion    was   against   that.     The    sacond 
charge  was  for  having  obstructed    a  duly    lioepsed 
curate  in  the  discharge  of  his  duties;  but  nothing 
was  done  on  this;  the  pleading    was   admitted   en. 
other  grounds,  and  the  suit  was  abandoned.     But  hers 
is  a  difierent  question;  for  even  if  the  48th  and  50th 
canons   (English)    and    38th  and  39th  (Irish)   do 
not    apply   to  occa^onal  sermons,   the   impagnants 
further  must  show   that  the   bishop  hss    no   power 
to    prevent  sny  such    clergyman   from  so  preaching 
or  officiating.    He   had,    up    to    1603    in  England, 
and  1634  in  Ireland,  such  power ;  and  if  the  canons  do> 
not  refer  to  such  a  case,  the  power  still  remains,  unless 
taken  away  by  statute  or  uiage.    llie  Acts  of  Uni- 
formity may  not  require  a  licence  from  the  bishop  to- 
enable  a  stranger  to  preach  occasional  sennonm  abso- 
lutely essential,  though  they  might  be  so  coostnied,. 
but  they  do  not  in  any  view  deprive  the  bishop  of  any 
authority  or  jurisdiction ;  and  I  cannot  find  any  case- 
or  dictum  to  the  effect  that  a  Inshop  could  not  at  his 
will,  without    cause  asugned,  prevent  any  stranger 
from  preaching  or  officiating  in  his  diocese  toll  licensed* 
•—and  any  abuse  of  such  right  is  subject  to  oorreetion 
by  the  metropolitan— and  there  are  also  powers  in  the 
Crown  which  might  be  brought  into  operstion.     [The 
oath  was  also  referred  to  as  taken  by  the  btdb<^] 
Greater  abuses  might  follow  if  the  unrestricted  right 
were  allowed  incumbents  as  claimed  without  any  ade- 
quate remedy,  and  no  limit  could  be  put  to  it,  and 
some  clear  authority  for  it  should  be  shown.     The 
ordination  service,  as  now  in  use,  had  beoi  strongly 
reUed  on  by  the  impngnsnts ;  and  it  was  urged  that» 
by  reason  of  that  service,  licensing  preachers  had  fallen 
into  disuse,  but  no  change  in  it  had  occurred  since 
the  5  &  6  Edw.  6.    There  is  nothing  in  it,  or  in  tho 
Thirty-nine  Articles,  to  specify  what  authority,  unless 
that  of  the  ordinary,  shall  enable  a  clergyman  to  preach 
in  a  particular  place ;  and  the  Thirty-nme  Articles  and 
the  ordination  service  were  in  force  when  the  injone- 
tions  of  Eliz.  and  the  canons  of  1603  and  1634  wers 
issued,  and  the  two' Acts  of  Unifonnity  enforce  the  use 
of  such  service  which  recognises  the  psrochial  and  dio- 
cesan system.    The  discontinuance  of  the  practice  to 
grant  the  general  licence  to  preach  without  restrictioa 
as  to  locality  cannot  be  attiibuted  to  the  ordination 
service,  which  has  not  varied,  but  more  satiafactcrily 
is  accounted  for  by  the  superior  education  of  the  ckigy 
having  rendered  such  licence  unnecessary.     No  autho- 
rity but  the  Crown,  the  archbishops  and  the  univer- 
sities could  grant  such  general  licence.    The  bishop 
could  only  grant  a  licence  in  his  own  diocese,  and  when 
the  former  ceased  to  grant  it,  no  authority  remained 
but  the  bishop ;  but  it  is  difficult  to  understand  that, 
therefore,  his  authority  was  entirely  superseded.    The 
forms  of  institutions  and  collation  for  two  oentuies 
in  use  is,  "  We  do  commit  to  you  the  care  and  gorem- 
meut  of  the  souk  of  the  parishioners,"  &c.    Then  is- 
no  special  menUon  of  preaching,  or  of  sacraments,  er 
other  duties — all  being  included  in  the  cure  of  souls; 
but  in  the  form  to  serve  perpetual  cures  the  words 
are,  **  to  serve  the  cure  of  soiuls  within,  &&,  to  preach, 
&C.,  and  administer  the  sacraments^  &c,  there,"  and  lo- 
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■MB  to  assistant  cnrates ;  and  when  he  was  onlj  to  read 
prayers,  "to  read  prajers  as  assistant"    Dr.  Miller^s 
axiBtitntion  and  Mr.  Potter^s  licence  are  in  r.coordance 
"With  those  forms  (see  8  Boms,  167) ;  and,  if  institu- 
tion  alone  ooold  confer  the  power  claimed,  some  trace 
-o€  it  would  he  found  in  the  formsi  hut  they  never  vary. 
Whenever  a  change  of  cure  renders  a  licence  neces- 
sary, it  contains  a  licence  to  preach  in  the  new  cure, 
"•Ten  in  the  same  diocese.     Usage  has,  in  fact,  heen 
the  other  way,  as  in  the  cases  of  Mr.  Taylor,  whom,  on 
•sospicton  of  holding  infidel  opinions,  and  Mr.  Nowlan 
«nd  others,  whom  the  Archhishop  of  Dublin  inhibited ; 
bat  if  the  argument  here  is  valid,  they  might  liave 
preached  here  in  defiance  of  the  archhishop,  who  thus 
-would  be  deprived  of  all  episcopal  power ;  but,  in  fact, 
usage  without  an  adjudication  would  have  little  effect 
<m  die  question.    As  to  the  colonies  and  foreign  coun- 
tries and   Scotland,   see  59  Geo.  3,  c.  60,  s.  3 ;  3  & 
4  Viot.  c.  33,  ss.  1,  2,  3.    The  general  rule  that  no 
clergyman  can  preach   in    any    diocese  without  the 
diocesan's  consent,  express  or  implied,  has  been  laid 
down  by  the  temporal  as  well  as  ecclesiastical  courts 
"■^Fmch  V.  Harris^  12  Mod.  641,  a  prohibition  case, 
the  djoto  in  which,  as  to  the  net»8sity  of  licence  and 
the  effect  of  the  orders,  are  important,  and  agree  with 
Sir  G.  Lee,  in  Smith  v.  LovegrooCf  2  Lee,  163.     In 
this  case  it  was  not  necessary  for  Sir  Q.  Lee  to  con- 
sider the  law  as  to  preachers,  because  Smith,  as  a 
permanent  lecturer,  came  within  the  Act  of  Car.  2  and 
the  canons;  but,  on  performing  divine  service,  he  is 
•dear  that  such  is  prohibited  bj  the  36th  and  37th 
'Canons:    (Trtbee  v.  Keith,  2  Atk.  498,  500.)    Dr. 
Trebeo  was  in  holy  orders,  and  Lord  Hardwicke  puts 
the  very  case  of  occasional  officiating  without  licence  as 
the  contempt :  (Car  v.  JIfarth,  2  Phill.  206.)  Hodgson 
T.  DUhn,  2  Curt  388,  was  a  case  of  preaching  after 
.an  inhibition ;  so  also  was  The  Ojffiee  v.  JVeo/,  6  N.  C. 
252 ;  Office  v.  Nveon,  Milw.  390,  n.  ;  same  case  heard 
en   appeal   1888,  before  Dr.  Miller,  as  surrogate  in 
Armagh,  in  which  he  adopts  Dr.  Phillimore's  opinion 
(Chr.  Exr.  May  1838,  p.  325) :    ''  1  apprehend  that  a 
h&sbop  has  no  authority  to  prevent  any  incumbent 
within  his  diocese  from  admitting  into  the  pulpit  of  bit 
-dinrch  any  regularly  ordained  minister  of  the  church, 
not  pendent  within  his  diocese,  from  preaching  an  oc- 
casional sermon  in  any  church  within  his  diocese,  pro- 
lided  he  has  the  sanction  of  the  incumbent  of  that 
^cfanreh  for  so  doing."      But  for  that  no  authority  is 
relied  on  except  the  past   usage,  and  therefore    it 
cannot  be  extended  beyond  that :  (see  also  Freeland 
T.  iVeoi;  1  Rob.  651 ;    Office  v.  Nixon^  20  Ch.  R.; 
Ql^v.  Gladeione,  Tunes,  4th  May  1852;  Clfice  v. 
McrUm,  Timee,  3d  Nov.  1853.)     These  were  as  to 
^imoonseorated  places,  but  the  sentences  ran  forbidding 
them  to  prea^  there  or  elsewhere  in  the  diocese  un- 
less licensed ;   and  the  dietum  of  Lord  Mansfield,  in 
Marlyn  v.  Hmds,  Cowp.  445,  was  not  relevant  to  the 
point  under  discussion  here,  as  readers  (the  class  in 
•4|ue8tiou  then)  need  not  have  been  priests  or  deacons, 
and  the  fuUer  report,  in  1  Doug.  146,  throws  great 
doubt  on  the  aocoraey  of  the  report.    As  to  the  inhi- 
bition being  void,  Bonaerey,  Evane^  16  Q.B.  162,  was 
dted ;  but  this  inhibition  was  not  a  judicial  act.     It 
was  only  a  withdrawal  of  the  bishop's  permission,  and 
this  suit  is  the  judicial  proceeding  fordoing  so.    Now, 
en  the  whole,  I  am  of  opinion  that  the  bishop  had  a 
legal  right  to  prohibit  Mr.  Potter  from  preaching,  and 
also  Dr.  Miller  from  permitting  him  to  do  so,  without 
asngning  cause,  snd  the  sentence  must  be  in  accord- 
ance with  that  view;  but,  under  the  circumstances  of 
Dr.  Phillimore's  opinion,  acted  on  by  Dr.  Miller,  the 
surrogate  in  Armagh,  and  the  other  circumstances  in 
the  case,  I  givt  no  costs.    Let  each  party  abide  then: 
<«own  costs. 


JXTDICIAL   (X>HMITT£E    OF   THS 
PBIVY   COUNCIL. 

Reported  by  Jammm  Patbbsoic,  Esq.,  of  the  Middle  Temple, 

Barrister-at-Law. 


Saturday ^  June  15. 

(Present — the  Right  Hon.  Lord  KciGSDOwir,  Khioht 

Bkuce,  L.  J.,  Sir  E.  Ryait  and  Turksb,  L.  J.) 

Attekbobough  V,  Kemp. 

Chmrchrraie^-Juetice  cmd  faimeea  of-^Founded  on 
poore^aie-^Differenoe  between  church'-rtUe  a$»d 
poors-rate— >i>«<y  of  ckurckioardm — Appeal  at  to 
coete. 

Though  a  chureh'raU  it  often  made  aeoordinff  to  the 
oMUtgmaii  for  ike  poort-raJte^  it  aejuiret  no  validity 
from  that  drewnttanoe^  and  the  poort-rate  mag  be 
void  and  yet  the  chwch'rate  good,  A  ehurch'rat€ 
doet  not  require  to  be  upon  the  JuU  rateable  vaku^ 
it  merefy  requtret  to  be  just  Md  equaL  Yet  <4s 
aequietcenoe  of  a  parith  in  the  poort-raU  it  pro- 
tumptwe  evidence  that  a  tAurch'Toie  made  upon  ikt 
tame  baMis  it  just  and  equal.  The  tubttatiial  •»- 
equality  which  will  render  a  church-rate  inv<didmay 
be  either  the  omittiun  of  property  that  ought  to  be 
rated  or  the  wtder^rating  tome  and  the  over^rating 
others. 

A  eftureft-ra/s  differt  from  the  peort-rate  m  three 
thingt :  it  need  not  be  fipon  Ms  net  annual  value ; 
ifjutt  and  equalf  it  cannot  be  compounded  for  ; 
and  the  bmdlordt  of  tmatt  tenementt  oofinol  be 
rated  fjr  part  thereof  in  Ueu  of  the  ocaqnert. 

The  ehtrehwardent  m  making  a  ckurch-raie  need  not 
fallow  the  poorfratCf  and  should  not  do  to  unltte 
taUsfied  it  it  just  and  equal;  and  to  make  it 
a  mere  copy  of  the  poort^ate,  may  make  the 
rate  bad. 

The  general  rule  that  no  appeal  eon  be  allowed  on 
a  mere  matter  of  oosts^  applies  only  where  the 
court  below  fairly  exercised  its  discretion  on  the 
matter  {feasts. 

This  was  an  appeal  from  the  Arches  Court  of  Can- 
terbury. A  cause  of  substraction  of  church-rate  was 
originally  commenced  in  the  Consistorial  Court  of 
Rochester,  by  John  Kemp  and  William  Page  tlia 
younger,  the  churchwardens  of  the  parish  of  Sonth- 
minster,  in  the  county  of  Essex,  diocese  of  Rochester, 
and  province  of  Canterbury,  against  George  Atten- 
borough,  a  parishioner  and  inhabitant  of  the  said 
parish.  A  libel  was  given  and  admitted  on  behalf 
of  the  churchwardens,  and  an  allegation  was  then 
brought  in  on  behalf  of  the  said  George  Attenborongh, 
setting  forth  his  objections  to  the  rate  on  the  ground 
that  the  assessment  thereof  was  unjust  and  unequal. 

The  judge  of  the  Consistory  Court  of  Rochester 
having  ordeired  this  allegation  to  be  reformed,  an  appeal 
was  entered  to  the  Arches  Court,  and  the  judge  of  that 
court  admitted  the  allegation  with  some  amendments, 
and  retained  the  princip^  cause. 

The  learned  judge  (Dr.  Lnshington),  in  the  coune  of 
his  elaborate  judgment,  made  the  following  observa- 
tions bearing  upon  the  points  of  law  involved :— "  The 
churchwardens  for  the  parish  of  Southminster,  in  the 
county  of  Essex,  are  Mr.  John  Kemp  and  Mr.  William 
Page.  The  fir^  article  of  the  libel  pleads,  that  pur- 
suant to  notice  duly  given,  a  vestry  was  called  on  the 
19th  June,  1857,  to  make  a  church-rate — that  an 
estimate  was  then  exhibited ;  that  sundry  amendments 
were  moved  as  to  various  items,  whi<^  amendments 
were  rejected,  and  a  poll  demanded ;  that  a  poll  was 
had  on  tho  20th  June,  and  the  result  was,  that  a  rate 
of  3<i  in  the  pound  was  granted  by  a  majority  of  117 
against  25.  The  third  article  pleads,  tluit  Mr.  Atten- 
boroogh  was  duly  assessed  for  the  house  and  land  in  his 
occupation  at  a  yeariy  rateable  value  of  19721  10*.,  the 
amount  of  the  rate  being  2^  9#.  A^d.      The  allegation 
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then  alleges  that  the  rate  has  been  demanded  and  not 
paid,  Mr.  Attenborongh  having  been  previously  sum- 
moned before  the  magistrates,  and  declared  that  he 
objected  to  the  validity  of  the  rate.     It  is  further 
pleaded  in  this  article,   that  Mr.  Attenborongh  rrns 
rightly,  duly,  and  legally  assessed.     I  am  of  opinion 
that,  with  respect  to  the  circumstances  attending  the 
granting  of  this  rate  (I  mean  the  mere  making  and 
granting  of  the  rate  itself),  the  churchwardens  have 
established  to  my  satisfaction,  that  the  rate  was  duly 
and  legally  made  if  the  assessment  be  found  to  be  just 
and  equal.    I  now  come,  having  briefly  stated  the  con- 
tents of  the  original  proceedings,  to  consider  the  defence. 
The  first  material  statement  is  to  be  found  in  that 
which   was  originally  the  second  article  in  the  de- 
fensive  allegation.      It  is  alleged,   and   the  fact  is 
admitted,  that  this  rate  was  made  according  to  the 
assessment  for  the  poors-rate.     In  the  St.  Neofs  case 
I  entered  very  much  at  large  into  the  considerations 
which  might  arise  from  making  a  church-rate  according 
to  the  poors-rate.    I  do  not  deem  it  necessary  to  repeat 
those  observations  at  length.     I  shall  content  myself 
with  stating  the  substance  of  them.     First,  a  church- 
rate  acquires  no  validity  by  being  in  conformity  with 
the  poors-rate.     The  statute  which  directs  the  mode  in 
which   a  poors-rate   should  be  made  is  silent  as  to 
church-iate.        Secondly,   a  poors -rate  beijig     laid 
opon  nearly  the  same  properties  as  a  chnrch-rate,  and 
almost  always -for  a  much  larger  amount,  tho  acquies- 
cence   of  a    parish  in  such    a    poors-rate  furnishes 
presumptive  evidence  that  the  rate  has  been  justly  and 
equitably  made,  and,  consequently,  that  a  church-rate 
made  on  the  same  basis  is  made  npon  a  just  and  equal 
assessment.  Thirdly,  that  a  poors-rate  may  be  illegal  and 
void  by  the  provisions  of  the  statute,  and  yet  a  church- 
rate  made  on  the  same  assessment  may  be  valid.    This 
position  requires  some  explanation.    The  statute  enacts 
that  a  poors-rate  shall  be  made  according  to  the  full  rate- 
able value,  and  declares  tliat  if  not  so  made  such  poors- 
rate  shall  be  nulland  void.  There  is  no  statute  to  govern 
churcli-rates.     If  a  church-rate  be  just  and  equal  as 
npon  a  moiety  of  the  rental  throughout  the  parish,  it 
would  bo  valid,  though  a  poors-rate  so  made  would  be 
by  tho  statute  invalid.    Fourthly,  I  have  said  the  ac- 
quiescence in  a  poors-rate  furnish^  a  presumption  in 
favour  of  a  church-rate  made  on  the  same  basis,  and  so 
it  does,  and  also  for  another  reason,  because  the  pre- 
somption  is  that  the  law  has  been  complied  with,  and 
the  law  requires  an  equal  assessment.  But  this  presump- 
tion may  be  rebutted  by  circumstances  and  by  evidence. 
A  statute  is  not  always,  as  we  well  know,  strictly  obeyed, 
and  in  the  case  of  poors-rates  it  is  very  often  violated. 
Reverting  to  the  allegation,  the  next  averment  is,  that 
the  assessment  b  unequal  and  unjust.    Now,  if  the 
assessment  be  substantially  unequal,  it  must  be  unjust 
and  illegal.     That,  then,  is  the  issue  which  the  Court 
has  to  try.     I  use  the  expressions  **  substantially  un- 
equal,** because  perfect  equality  is  utterly  unattainable, 
and  the  law  requires  no  such  impossibility.     I  will 
here  observe  that,  if  there  be  a  substantial  inequality, 
it  matters  not  what  the  cause  of  such  inequality  may 
be,  whether  the  omission  of  property  that  ought  to  be 
rated,  or  the   underrating  some  and  the  overrating 
others.     The  Court  is  bound  to  express  its  opinion 
upon  the  validity  of  the  rate,  and  it  cannot  pronounce 
a  rate  to  be  valid,  which  from  any  cause  is  substan- 
tially unequal.    The  issue,  therefore,  which  I  have  to 
try  is,  not  whether  Mr.  Attenborongh    is  correctly 
rated  with  regard  to  the  annual  value  of  the  property 
he  occupies,  but  whether  also  the  other  parishioners 
are  adequately  assessed.     This  is  the  only  mode  in 
which  I  can  treat  this  or  any  other  chnroh-rata  case, 
though  if  I  were  to  try  such  a  case  by  reference  simply 
to  the  rating  of  one  individual,  the  rate  might  be  good 
as  to  one  person  and  bad  as  to  another,  which  cannot 
be.     The  whole  rate  is  valid  or  invalid  in  toto.    The 


Court  must  pronounce  the  rate  to  be  valid    before 
it  can  enforce  it  against  any  one.     It  cannot  take  a  par- 
tial view  of  a  rate,  and,  as  is  well  known,  it  cannot  amend 
it.    But  before  I  approach  the  subject  of  the  evidence  of 
the  unequal  rating,  I  think  it  expedient  to  state  the 
difference  which  exists  in  law  between  a  rate  for  the 
poor  and  a  church-rate.      I  shall  do  so  as  briefly  as 
possible.      As  to  the   poor-rate,  no  rate  not   made 
according  to  the  provisions  of  the  statute  of  the  6  &  7 
Will.  4,  c  96,  can  be  valid :  I  leave  out  conaderations 
of  mere  matter  of  form.     Such  poors-rate  niiist  be 
made  upon  the  nett  annual  value  of  the  rent  for  which 
the  premises  might  reasonably  be  expected  to  let  from 
year  to  year  free  of  the  diarges  enumerated  in  the 
statute.     With  respect  to  church-rates,  the  first  essen- 
tial difference  is,  that  provided  it  be  just  and  equal,  it 
may  be  made  upon  any  assessment  or  estimate  what- 
ever.    Now  it  follows  from  this  essential  difference,  as 
I  have  already  said,  that  a  poors-rate  would  be  invalid, 
but  a  churcli-rate  m^y  be  valid.      I  will  see  if  this  is 
so.    Then,  again,  there  is  another  distinction.     The 
owners  of  certain  tenements  miiy  compound  for  poors- 
rates   as  declared  by  the  2nd  section  of  the  statute. 
And  lastly,  reference  with  regard  to  poors-rate  must 
be  be  had  to  the  13  &  14  Vict.,  which  does  not  apply 
to  church-rates.  That  statute  gives  the  power  of  raticg 
the  landlord  for  small  tenements  at  three-fourths,  and 
other  proportions  of  their  value ;  and  be  it  remembered, 
that  the  Legislature — and  I  should  imagine,  for  wise 
reasons — have  confined  that  statute  in  its  operation  to 
poor-rate  and  highway-rate.      Such  being  the  state  of 
the  law,  let  me  consider  the  duty  of  the  <£nrchwardens 
in  making  a  church-rate.     They  should  bear  in  mind 
that  they  are  bound  to  take  pains  to  make  the  chnrch- 
rate  just  and  equal,  that  there  is  no  authority  which 
justifies  them  simply  making  the  rate  according  to  the 
poors-rate ;  that  there  is  ne  legal  rule  whatever  which 
enables  them  to  say,  **  I^have  made  this  rate  according 
to  the  poors-rate,  therefore  it  must  be  deemed  a  valid 
church-rate."    At  the  same  time,  as  I  said  before,  the 
presumption,  under  ordinaiy  circumstances,  is  in  favour 
of  the  poor-law  assessment  acquiesced  in*,  bat  that 
presumption  alone  will  not  do,  and  they  ought  to  re- 
member the  heading  of  the  rate,  and  it  is  their  duty  to 
be  satisfied  before  they  adopt  a  poors-rate  as  a  basis  for 
a  church-rate,  that  the  poors-rate  itself  is  a  just  assess- 
ment.    I  will  not  read  the  declaration  over  again,  but 
that  declaration  states  clearly  and  correctly  what  the 
duty  of  churchwardens  is  in  a  matter  of  this  descrip- 
tion ;  and  I  would  that  the  churchwardens  in  this  case, 
who  seem  to  have  taken  great  pains  in  order  to  make 
a  valid  rate,  had  availed  themselves  of  the  assiatanfiS 
of  a  person  exceedingly  well  qualified  to  give  good 
advice;    I  mean  Mr.  Veley,  from  his  knowledge  of 
Church-rate  law.     I  would  that,  instead  of  having  eon- 
suited  him  only  as  to  the  mere  form  of  making  a  rate^ 
they  had  advised  with  him  as  to  that  which  is  of  in- 
finitely more  real  importance — the  justness  of  the  basis 
upon  which  this  assessment  was  to  be  founded.     Now, 
therefore,  several  things  follow  from  this,  and  the  judg- 
ment I  am  about  pronouncing  may,  when  it  comes  to 
be  made  public,  and  be  known  in  various  other  parishes 
so  far  as  I  can  entertain  a  humble  hope,  prevent  some 
of  the  confusion  which  is  constantly  occurring.    The 
churchwardens  must  remember  that  the  church-rate 
connot  lawfully  be  a  mere  copy  of  the  poors-rate  assess- 
ment, for  in  chnrch-rate  there  can  be  no  compounding; 
every  one  in  strictness  ought  to  berated,  though,  under 
circumstances,  the  churchwardens  may  be  excused  firoa 
attempting  to  enforce  a  rate  upon  the  very  poor. 

Passing  over,  then,  a  great  deal  that  might  be  said 
npon  the  question  of  the  injustice  of  the  rate,  let  me 
briefly  advert  to  the  judicial  deciaons  which  have 
taken  place  upon  the  question.  I  hope  that  in  my 
search  I  have  not  omitted  any  that  can  have  the  lesst 
important  bearing  upon  it;  but  there  are  very  few. 
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With  reference  to  jndicUl  decisions  there  ttre  not  more 
•  than  two  or  three  cases  which  have  been  adverted  to 
as  to  the  adoption  of  a  poor-rate  assessment  to  found 
-a  church-rate.    They  afford,  therefore,  very  little  as- 
sistanoe  indeed  towaixis  the  decision  of  such  a  case  as 
4;hi8,  and  in  fact  those  cases  state  no  proposition  what- 
•«ver,  admitting,  as  I  think,  of  denial,  and  are  atterly 
useless  for  the  decision  of  this  case.     In  Lamb  and 
•Simpton  v.  Weall^  4  Hagg.   100,  a  judgment  of  Sir 
•^ohn  Nicholl,  and  to  his  judgments  I  pay  very  great 
xespect  for  his  knowledge  of  the  law  and  his  great 
jmniracy.    What  said  Sir  John  Nicholl?     He  said, 
-^  Prima  fade  the  poors-rate  seems  to  famish  a  fair 
.ground  of  analogy.    It  is  generally  much  higher  than 
41  church-rate,  and  therefore  the  assessment  is  laid  with 
Ipraater  accuracy.*'    So  far  good.     I  accede  to  that 
proposition  as  I  hare  already  done  before,  and  say  that 
it  affords  a  strong   presumption.    "But,"  adds  Sir 
.John  Nicholl,  "  if  the  poors-rate  is  not  fairly  Uid  over 
the  whole  parish,  it  ceases  to  be  a  just  rate."    That 
brings  us  exactly  back  to  the  very  place  in  which  we 
urere  before,  namely,   whether  the  poors-rate  be  a 
"Correct,  assessment  or  not    Then  he  adds,  "  The  ac- 
-quiescence  of  the  parish  for  some  years  in  this  mode 
of  assessment  is  prima  Jade  evidence  of  its  propriety :" 
a  proposition,  I  think,  undoubtedly  true — "  strong /Trtmd 
.fade  evidenoe,"and  unless  that/yrtm^yocie evidence  was 
-rebutted  by  evidence  at  least  as  strong,  the  court  would 
.pronounce  in  favour  of  the  rate.  This  I  say  has  not  re- 
iieved  me  in  the  slightest  degree  from  the  task  I  have 
'to  perform.     In  Lee  and  Parker  v.  Chalcroft,  all  Sir 
•John  Nicholl  said  was,    "  The  burden  of  proof  is 
strongly  upon  the  ratepayers;"     and  here  again  I 
.agree  wiUi  him,  and  "  that  if  the  case  was  left  in 
'reasonable  doubt  it  must  be  decided  against  the  rate- 
^yer."    Admitting  all  thb  to  be  as  I  have  said,  I 
Jiave  already  expressed  my  opinion  that  the  asse&sment 
-of  1859  proves  the  assessment  of  1857  to  be  erroneous 
and  in  some  respects  unequal.    And  I  am  of  opinion 
that  it  is  a  question  of  degree  whether  it  is  in  such  a 
•degree  uneqiul  and  founded  upon  erroneous  principles 
as  to  call  upon  the  court  not  to  enforce  the  rate.     I 
4iave  read  the  abridgment  which   I  made,  showing 
what  are  the  variations  in  this  church-rate  of  1859, 
4md  I  cannot  reconcile  it  to  my  mind  to  say  that  these 
are  unimportant  variations  upon  the  correct  scale.    I 
wamnot  think  that  45  per  cent,  in  one  instance  50,  in 
others  30  and  40.  and  tbat  within  a  period  of  two  years, 
are  other  than  substantial  variations.     Being  therefore 
-of  this  opinion,  that  a  substantial  inequality  is  proved, 
.and  that  by  reference  to  an  assessment  which  cannot 
admit  of  dispute,   and    which    assessment  has  been 
.adopted  and    sanctioned   by  the  churchwardens  and 
fparishkmers  for  making  a  church-rate  of  lOd.  in  the 
jpound ;  I  feel  myself  compelled  to  say  that  I  cannot  pro- 
^aounce  a  decree  in  favour  of  a  rate  with  such  gross  ine- 
•qualities.  The  assessment  is  manifestly  founded  upon  an 
imperfect  and  unequal  basis  ;  and  if  an  unequal  basis, 
then  it  is  no  longer  consistent  with  justice.    I  cannot 
-oondnde  this  judgment  without  making  a  few  observa- 
tions upon  the  state  of  the  law.     With  respect  to  the 
poors-rate,  the  Legislature  spares  no  pains.  They  have 
afforded  every  facility  for  its  being  made  upon  a  just 
and  equitable  basis.     Statutes  direct  npon  what  basis, 
and  according  to  what  rules  poor-rates  shall  be  made. 
The  most  ample  opportunity  b  given  to  individuals 
overrated  to  obtain  facile  and  cheap  redress,   and   the 
means  of  correction  are  certain  and  speedy.  Now,  look 
to  church-rates :  they  have  custed  firom  time  iinme- 
moriaL     All  the  circumstances  and  lektions  of  the 
•country  have  ludergone  a  change.     Save  the  5drd  of 
•<xeo.  3  as  to  the  collection  of   church-rates  where 
the  validity  is  not  disputed,  not  one  statute  has  passed 
facilitating  the  making  of  a  legal  church-rate ;  not  one 
statute,  lowing  a  just  opportunity  to  individaals  to 
•oomplain   and  obtain  redress  for  the  overrating  or 


affording  any  remedy  where  the  demand  Was  just,  save 
the  cumbrous  and  obsolete  proceeding  of  the  Ecclesias- 
tical Court.     In  such  state  is  the  law  which  I  have  to 
administer.   Hence  such  suits  as  this,  which  I  will  not 
characterise,  save  to  declare  my  opinion,  that  if  church- 
rates  are  to  be  maintained,  there  ought  to  be  afforded  the 
means  of  doing  justice,  a-rule  on  which  the  assessment 
should  be  founded,  means  to  correct  that  assessment, 
and  an  expeditious  and  cheap  mode  of  recovering  the 
rates.     I  attribute  no  moral  blame  to  the  church- 
wardens.   They  followed   in  the  steps  of  those  who 
preceded    them ;  but    they  have    not    fulfilled    the 
requirements  of  the  law.     They  have  thought  it  was 
a    mere  matter  of   course  to  adopt  the    poors-rate. 
Now,  hear  what  Bailey,  B.  says :  **  In  making  church- 
rates  "  (reported  9  B.  &  C),  "  the  making  of  church- 
rates  is  an  act  requiring  judgment  and   discretion, 
affecting  the  property  of  others."    The  churchwardens 
have  not  verified  the  declaration  prefixed.    They  have 
taken  no  pains  at  all,  and  know  nothing  of  the  justice 
or  injustice  of  the  assessment.     I  cannot  pronounce 
for  the  rate.     Now,  as  to  the  question  of  costs.    The 
general  and  almost  universal  rule  is,  that  costs  should 
follow,  and  be  granted  to  the  successful  party,  and  it 
is  a  rule  that  I  should  be  reluctant  to  depart  from, 
especially  where  the  matter  in  dispute  is  of  such  small 
value,  except  npon  the  soundest  reasons.    But  costs 
are  in  the  discretion  of  the  court,  and  I  must  look  to 
the  conduct  of  all  parties,  before  I  determine  how  I 
will  deal  with  them.    Now,  I  look  to  the  meeting 
when  this  rate  was  made  in  June  1857,  and  I    do  not 
find  that  upon  that  occasion,  any    one  of  the  pa- 
rishioners, Mr.  Attenborough  who  was  present,  or  any 
one  else,  objected  to  the  adoption  of  the  poors-rate.    I 
think  it  would  have  been  but  consistent  with  candour 
and  fair  dealing,  if,  intending  to  object  to  this  rate 
upon  the  grounds  of  the  inequality  of  the  3)oors-rate, 
which  was  then  to  be  taken  as  a  basis  for  the  rate,  that 
declarations  had  then  been  made,  when  the   church- 
wardens might  have  considered  the  position   which 
they  were  in,  when  they  might  have  corrected  any 
mistake,  and  when  the  rate  might  have  been  made, 
perhaps,  on  a  sounder  basis.     If  a  party  will  lie  by, 
and  will  oppose  a  church-rate,  upon  what,  I  believe, 
are  manifest  grounds — opporition  to  all  church-rates 
whatever — and    afterwards  base  his  defence  on  an 
inequality  which  he  might  possibly  have  corrected  at 
the  time,  in  my  judgment  it  is  not  a  case  for  costs,  and 
I  shall  make  no  order  as  to  costs. 

Mr.  Attenborough  appealed  from  this  judgment  to 
her  Majesty  in  Council,  as  regarded  the  question  of 
costs. 

Deane,  Q.C.  for  the  app. 
TwitB,  Q.C.  for  the  reaps.,  was  not  called  upon. 
TuRNKB,  L.J. — ^Their  Lordships  do  not  think  it 
I  necessary  in  this  case  to  hoar  counsel  for  the  rasps. 
They  do  not  wish  to  lay  it  down  as  a  general  rule  that 
in  no  case  will  an  appeal  lie  in    respect  of   coets 
alone ;  because  there  may  be  cases  where  no  discretion 
has  been  fairly  exercised  upon  the  question,  and  where 
the  decision  of  the  court  has  proceeded  upon  mistake 
or  misapprehension.      Their  Lordships,  therefore,  do 
not  think  that  any  general  rule  can  be  laid  down  which 
is  applicable  to  cases  of  that  description  ;  these  cases 
their  Lordships  desire  to  leave  untouched.     But  when 
there  has  been  a  bona  fide  case,  and  discretion  exercised 
on  the  part  of  the  judge,  then  their  Lordships  have  no 
hesitation  in  stating  their  opinion  that  in  such  cases  no 
appeal  will  lie  as  to  costs.     Here  the  learned  judge, 
with  respect  to  the  question  of  costs,  weighed  the 
reasons  on  both  sides  with  due  deliberation.     He  con- 
sidered on  the  one  hand  that  the  churchwardens  fol- 
lowed the  course  adopted  by  their  predecessors,  and 
on  the  other  that  the  present  app.  was  present  at  the 
time  when  the   qriginal  church-rate  was  made,  and 
took  no  objection  on  the  ground  of  the  church-rate 
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being  founded  npon  the  poor-rate.  It  is  nuimfeBt, 
therefore,  ilat  the  question  met  with  all  proper  con- 
sideration on  the  part  of  the  learned  judge.  Their 
Lordships  do  not  see  any  ground  whatever  for  differing 
from  him  in  the  discretion  which  he  has  exercised, 
•even  if  that  discretion  were  a  question  for  their  oon- 
uderation.  But  they  think  it  is  not  a  question  for 
their  consideration  whether  that  discretion  was  well  or 
ill  exercised,  if  it  was  bond  Jide  exercised  after  due  de- 
liberation. Their  Lordships,  therefore,  must  advise 
her  Majesty  to  dismiss  this  appeal  with  costs. 

Decree  q^Ermed  with  oosts. 

App.'s  proctor,  Croste. 

Besps*.  proctor,  PuekU. 


V.  C.  WOOD'S  OOTJBT. 

Reported  by  W.  H.  Banm,  Esq.,  Barrister-at-Law. 

March  8  and  12. 
Frend  p.  Dehmbtt. 

<J<miract  —  Board   of  heaXth — Rates  —  ConauraU 

jurisdiclion^  Specific  perjbrmanoe. 
A  board  of  healtk  has  no  power  to  enter  into  a  con- 

trewt  which  can  bind  tJke  rates  of  the  partiemlar 

disiricty  unless  such  contract  is  made^  aisd  the  en- 

gagemsnts  therein  contained  entered  into,  in  themode 

prescribed  by  the  Act  of  ParUammd, 
A  court  of  equity^  eqvlcdhf  with  a  court  of  eommon 

law  J  has  jurisdiction  to  adjudiottts  upon  the  vaUdUjf 

of  such  coatracL 

The  object  of  this  suit  was  to  obtain  specific  per- 
formance of  a  contract  entered  into  by  the  pit.  with 
the  Worthing  Local  Board  of  Healtb,  for  the  drainage 
of  Worthing. 

It  appeared  that  the  Board  of  Health  of  Worthing 
iiad,  some  time  ago,  entered  into  a  contract  with  one 
Dowell,  for  a  portion  of  the  drainage  of  the  town  and 
the  construction  of  certain  works  in  connection  there- 
with. The  works  were  discontinued  by  Dowell,  and 
the  pits.,  in  Nov.  1856,  made  a  tender  for  executing 
the  drainage  required  to  complete  the  works  upon  cer- 
tain specified  terms.  The  contract  was  entered  into 
on  the  part  of  the  local  board  of  health  by  a  resolution, 
not  under  seal,  and  not  in  accordance  with  the  pro- 
visions of  the  Public  Health  Act  1848,  sect.  85.  But 
it  appeared  that  the  deft,  the  clerk  to  the  board,  had 
prepared  a  draft  contract,  and  m  Dec  1856  sent  it  to 
the  pits,  for  their  perusal  and  approbation,  and  that 
they  never  returned  the  draft,  although  requested  so  to 
do,  which  was  the  reason  why  the  contract  was  never 
executed  in  accordance  with  the  provisions  of  the 
Public  Health  Act  1848. 

The  pits,  were  urged  to  commence  operations  by  the 
deft  Dennett,  the  clerk  to  the  boaiti,  and  in  Dec.  1856 
they  proceeded  with  the  -unfinished  works.  During 
the  progress  of  the  works,  the  local  board  paid  to 
the  pits,  from  time  to  time  various  sums  of  money, 
«s  the  engineer,  Mr.  Bobert  Bawlinson,  certified  the 
pits,  to  be  entitled  to  receive  them. 

Differences  very  soon  arose  between  the  parties  as  to 
the  works,  the  pits,  complaining  that  the  sewers  had 
not  been  kept  clear  of  water  by  the  board  of  health, 
pursuant  to  their  alleged  undertaking.  Upon  the 
completion  of  the  works  these  diffei'ences  were  re- 
furred  to  Mr.  Bobert  Bawlinson,  C.E.,  in  accordance 
with  the  terms  of  the  draft  contract  which  had  been 
prepared  though  never  executed,  and  Mr.  Bawlinson, 
on  4th  Oct  1857,  certified  that  there  was  a  final 
balance  due  to  the  pits,  of  1281.  18«.  9d.  in  full  of  all 
demands,  which  was  immediately  paid  by  the  board. 
By  this  certificate  Mr.  Bawlinson  disallowed  the  claims 
set  up  by  the  pits,  by  their  aoUon  at  law  and  bj  their 
bill  in  equity. 

In  Nov.  1857  the  pits,  commenced  an  action  apunst 
the  local  board  <^  health  to  eaforoe  their  oootnct,  and 


to  obtain  damages  for  its  nonperformance  by  the  defta. 
The  deits.  put  in  issue  the  validity  of  the  contract,  said 
the  Court  of  C.  B.  held  that  the  board  of  heallh  had  no 
power  to  bind  the  rates  unless  by  contracts  entered 
into  by  the  modes  presmbed  by  sect  85  of  the  Pohlio 
Health  Act  1848. 

The  pits,  having  failed  at  law,  filed  their  bill  prftjing 
specific  performance  of  the  contract  and  that,  if  necc»- 
sary,  the  defts.  might  be  ordered  to  execute  a  fbrmal 
contract  under  the  seal  of  the  board.  • 

Rolt,  Q.G.  and  Kingdon  for  the  pits. 

Sir  B,  Cairns,  Q.C.  and  Nugent  for  the  defW. 

The  cases  cited  were  Kirk  v.  BrouUeg  Umon^  S  PMIL 
640 ;  Nixon  v.  Taff  Vols  Railway  Compaimf,  7  Hare. 
136;  and  Ambrose  v.  Guardians  of  Poor  of  ThsmmmB 
Unionj  9  Beav.  508. 

The  Vigb-Chancbllob  said : — I  cannot  decide  ia 
favour  of  the  pits,  in  this  case.    The  deft  Mr.  Dennett 
represents  the  local  board  of  health,  and  the  local  board 
of  health  has  power  to  tax  the  inhalntants  of  a  ceitaiB 
district  for  certain  purposes  in  a  certain  way.     The 
case  has  been  tried  at  law  upon  this  question,   and  it 
seems  to  me  that  it  is  very  difficult  to  point  oat  aDjr 
distinction  between  what  ought  to  regulate  a  court  of 
equity  and  a  court  of  law  upon  this  point    The  Asat  of 
Parliament  points  out  a  oertam  mode  in  which  oontracta 
should  be  made.    It  is  not  a  question  of  seal  only,  hnft 
a  number  of  points  which  must  be  considered  important 
for  those  who  are  to  be  aflfocted  by  the  contract.     Ia 
truth,  the  board  of  health  is  without  power  to  enter 
into  any  contract  which  can  bind  the  rates,  unless  tbej 
execute  the  engagement  in  the  manner  in  which  tfe» 
Act  prescribes.    The  section  of  the  Act  m  the  firrt 
place  says  that  the  contract  shall  be  under  seal  if  it 
exceed  10^    Then  it  is  provided  also  that  before  con- 
tracting, the  board  shall  have  an  estimate  of  the  pitK 
bable  expense,  and  it  is  provided  also  that  before  any 
contract  to  the  amount  of  1002.  and  upwards  is  entered 
into,  ten.  days*  public  notice  shall  be  given — ^not  by 
any  means  an  unimportant  provision— expressing  ihm 
nature  and  purpose  thereof,  and  inviUng  tenders  for  tiie 
execution  of  the  same,  and  the  local  board  are  to 
require  and    take    sufficient   security    for   the  per- 
formance  of  the   same.      Now,    in    this    case,    it 
does  not  appear  that    any  one  of  these  finrmaUtass 
has  been  cemplied  with  in  the  case  of  Mr.  Dowell.    If 
the  question  in  dispute  on  the  contract  itself  wmu 
independent  of  the  preliminary  question,  I  should  have 
been  very  willing  to  have  seen  my  way  to  a  dedaioa 
in  favour  of  the  pit  if  J  could  possibly  have  done  so» 
and  I  began  at  first  to  consider  how  far  one  oonld  treat 
Dowell's  contract  sssuming  it  to  be  entered  into  with 
all  the  formalities  requisite  having  been  complied  wifchf 
as  simply  finished  by  this  gentleman  the  pit ;  but  that 
would  not  answer  the  pit's  view,  becaose,  he  mnu^ 
Dowell  tendered  at  a  sum  which  fliade  him  &il.    He 
sent  in  a  tender  at  the  time,  but  he  says  it  was  not  in 
the  same  tenns  as  DoweH's  was — that  is,  as  to  pqr- 
ment  Further  than  that  the  pit  says,**  Thers  is  another 
very  important  item  of  the  contract  upon  which  I 
insaeted  I  must  be  in  a  better  condition  than  Dowell-^ 
that  whereas  he  only  had  a  contract  with  the  board 
that  they  would  free  the  sewer  of  water,  but  complied 
with  a  condition  that  they  were  not  to  be  liable  to  any 
damage  to  the  trenches  in  any  respect  I  ssid  they 
were  to  keep  it  free  from  water,  and  were  to  be  liaUt 
for  any  damage ;"  and  the  bulk  of  his  chum,  now  to  the 
extent  of  2501.  against  the  board  of  health,  is  for 
damage  in  not  doing  that  which  he  saya,  by  the 
contract  entered  into    between   them  and  him,  they 
bound  to    do,    as    varied  and    distinginahed 


were 


from  Dowell's  contract  The  result  would  bs^ 
if  I  decided  in  favour  of  the  pit.,  that  the  rate- 
payers would  be  bound  by  a  contract  not  made  by  ad* 
vertisement  not  complying  with  all  the  requisite  solsM* 
nitiea^  and  more  than  aolemnitiss,  becansad  adTsrtiiii^; 
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and  tenders  are  thmgi  of  sobsUDce  not  made  in  that 
mode  in  wUcsh  the  Aet  of  Parliament  aays  alone  ihej 
were  to  he  bound,  and  that  was  the  ground  of  the  de- 
cieion  in  the  court  of  law.    That  seems  a  substantial 
ground,  going  far  beyond  the  formality  of  seal,  whioh 
this  court  is  bound  to  attend  to  quite  as  much  as  a  court 
€kf  law.    The  Chief  Justice  at  first  ezpiessed,  with  a 
good  deal  of  warmth,  his  objecting  during  the  opening 
of  the  argument  to  this  sort  of  reristance  rcAjing  upon 
the  want  of  compliance  with  the  fonnalities  of  the  Act. 
But  the  counsel  proceeded  with  their  argument,  and 
then,  further  on,  the  Chief  Justice  says,    **  You  may 
Mj  that  their  power  to  bind  the  rate  arises  entirely 
fnm  the  Act  of  Parliament,  and  that  unless  they  ob- 
Mrre  the  Act  of  Parliament  they  cannot  bind  the 
rates."    Then  the  counsel,  proceeding,  says,  **  Exactly 
ao{  and  on  these  grounds  it  is  submitted  that  the 
rules  must  be  absolute  to  enter  a  verdict  for  the  defta." 
Then  the  Chief  Justice  sajs:  ''This  rule  must  be 
made  absolute,  a  conclusion  which  I  regret  to  come  to. 
The  object  of  this  action  is  to  make  the  rates  liable  by 
means  of  an  actioA  against  the  clerk  of  the  board.  Now 
the  power  of  the  local  board  to  enter  into  contract, 
■0  as  to  bind  the  rates,  is  entirely  the  creature  of  the 
statute;  and  the  statute  having  prescribed  a  mode  by 
which  these  contracts  are  to  be  made,  that  I  think  is 
part  of  the  power  given ;  and  the  board  of  health  has, 
as  it  seems  to  me,  no  power  to  bind  the  rates  unless  by 
contracts  entered  into  by  the  mode  pointed  out  by  the 
Act,  and  in  this  view  Mr.  Field's  argument  is  very 
powerfuL"    Williams,  J.  says:  **  This  Act  of  Parlia- 
mont  publicly  says  that  persons  dealing  with  these 
bodies  can  only  do  it  in  a  particular  way.    That  has 
not  been  done  here.  I  am  therefore  of  the  same  opinion 
with  the  Lord    Chief  Justice."      WiUes,  J.  says: 
**  It  has  Leen  argued  on  the  85th  section  that  it  gave 
only  a  mode  of  entering  into  a  contract ;  but  that  is 
not  so,  for  the  first  time  it  gives  these  bodies  a  power 
of  binding  the  rates  which  did  not  exist  before*  There- 
fore, according  to  the  usual  rule,  the  enactment  must 
be  strictly  pursued.''    Now,  every  one  «f  these  observa- 
tions is  just  as  forcible  here  as  in  a  court  of  law.    If 
you  find  that  the  ratepayers  are  only  to  be  bound  in  a 
given  way,  and  more  especially  if  you  find  it  is  not 
•imply  a  question  of  common  seal,  but  whether  they 
are  to  be  bound  by  a  contract  entered  into  without 
advertisements,    and  without   tenders,    and  without 
flrtamates,  the  question  is  whether  this  court  would 
say  that  they  are  to  be  bound  by  that,  the  work 
itself  having  been  done.  Of  course  I  expected  the  coun- 
sel for  the  pit  would  say,  and  he  put  it  very  properly,, 
what  would  this  court  be  disposed  tosay  if  the  whole  work 
had  been  done,  and  there  hod  not  been  a  farthing  paid  ? 
In  that  particular  point  of  view,  all  one  can  say  on  such  a 
subject  is,  that  the  contractor  might  possibly,  for  aught 
I  know,  have  a  remedy  against  the  individuals  who 
oootiact  with  him,  or  he  might  not,  socording  to  the 
form  in  which  he  made  the  contract.    But  thu  court 
would  fiod  great  difficulty,  as  it  seems  to  me,  in  saying 
that,  if  done  as  against  the  ratepayers,  who  are  the 
parsons  here  represented  by  the  deft.,  without  tender 
and  without  any  of  those  solemnities  which  are  re- 
quired by  the  Act,  independently  of  the  seal,  they  could 
be  made  liable  in  consequence  of  the   work  having 
been  so  done  by  a  decree  of  this  court    But,  at  the 
•ame  time,  I  do  not  forget  the  dass  of  cases  in  which 
even  the  public  have  been  held  bound.    There  is  a 
class  of  cases  in  which  the  Attomej-General  has  been 
held  bound  by  acquiescence.    That  was  well  considered 
in  the  case  of  The  AUamey-GMeral  v.  The  Shegkld 
Gas  Coniumere  Company^  and  in  the  case  of  The 
AUommf'General  v.  Johniou,  in  which  it  was  held 
that,  at  all  events,  to   the  extent  of  laches    and 
acquiescence,  the   public   could  be  bound  and    the 
Attorney-General  could  be  bound  as  regards  the  public, 
by  a  certain  degree  of  laches  or  acquiescence.    Here 


the  lightest  esse  that  is  put  is  a  simple  case  of  money 
demand    against    a  body  of   this    description  yn& 
reference    to    work   whioh    is   said    to    have    been 
executed  for  their   benefit    At  present  my  fteling 
is,  that  I  should  have  the  same  difficulty  even  if 
the  whole  had  been  done,  and  nothmg  paid  for  it, 
which  I  have  now  that  the  bulk  has  been  done ;  and  it 
is  only  a  questioB  of  what  is  now  to  be  paid  for  a  small 
amount    There  is  a  diffienlty  in  seeing  what  right  this 
court  would  have  to  say  that,    in   consequence  of 
acquiescence,  these  persons  could  be  bound  to  consent 
to  the  levying  a  rate  for  the  purpose  of  reimbursing 
the  contractor,  who  had  done  the  work  according  to- 
the  terms  of  the  contract  so  entered  into.    Whether  or 
not  one  would  find  a  way  to  do  justice  in  the  best 
mode  that  could  be  done  in  such  a  state  of  drcnm- 
stances  I  will  not  stop  now  longer  to  consider,  feeling 
that  the  difficulty  would  be  very  considerable  even  in 
such  an  extreme  state  of  things  ss  I  have  suggested. 
But  the  difficulty  is  much  greater  with  reference  to  the 
case  before  me.    The  difieronce  here  is  simply  tlii»— 
the  work  has  been  done,  and  the  work,  with  the  excep- 
tion, I  think,  of  the  timber,  has  really  been  paid  for 
according  to  the  contract    It  is  a  question  whether 
there  was  not  something  left  undone  bj  the  contracting 
parties  for  which  they  are  liable  in  damages.    Th» 
question  raised  is  this-^not  whether  you  have  not  paid, 
us  (except  a  question  about  the  amount  of  timber  that 
may  be  left  in  the  trenchea),  but  having  entered,  a» 
the  pit.  says,  into  a  oontiact   by  which  you  were- 
bound  to  keep  this  main  sewer  free  from  water,  in  con- 
sequence of  your  not  doing  so,  the  work  became  more  ex- 
pensive  than  it  otherwise  would  have  been,  and  I  have 
suffered  damage  in  respect  of  that  which  I  now  claim 
to  be  paid  for.    There  is  no  provision  in  the  contract 
that  in  the  event  of  your  not  doing  it  you  are  to  pay  &. 
specified  sum,  but  having  been  paid  for  my  contract,  I 
want  to  make  the  ratepayers  liable  for  the  damago- 
which  has  accrued  from  one  portion  of  the  contract  not 
having  been  fulfilled.    That  is  an  exceedingly  difterent 
case.    But  further  than  that  I  think  the  contract  is- 
hardly  brought  so  high,  because  it  stands  thus  in  the 
absence  of  sU  evid«Dce   on  the   one  side  or  on  tho 
other.    The  agreement  is  to  do  it  according  to  Mr. 
Dowell*s  specification ;  that  is  the  agreement  which  the- 
pit  insists  upon.    Then  besides  that,  these  words  are 
added— the  board  are  to  pay  such  and  such  a  sum  of 
money,  the  works  to  be  oompleted  within  six  months 
from  the  commencement,  and  '*  the  existing  sewers  or 
drains  to  be  kept  dear  of  water  by  the  boaid.      That 
is  how  it  stands.  Now  neither  uide  denies  that  Dowell's 
contract,  except  so  far  as  it  may  be  varied  by  that,  ia 
embodied  in  the  agreement  In  Dowell*s  contract  thero 
were  two  very  distinct  matters:  the  one  that  the  con- 
tractor was  to  keep  his  new  works  free  from  water;  but 
the  other  was  that  the  board  were,  as  soon  as  the 
sewage  pumps  wore  sent,  to  free  the  existing  sewers 
from  water,  and  the  contractor  might  then  drain  any 
trenches  in    which    he    was   at    work    into    such, 
sewers,    "but    the    board    will  not    be    responsible 
for  damage  or  otherwise  in  such  trendbes."    As  soon 
as  the  pumps  are  set,  Dowell's   contract,  it  is  said 
by  the  pits.*  counsel,  is  an  unintelligible  contract  to  & 
certain  extent^namely,  that  they  contract  to  do  that, 
and  say  they  will  not  be  liable  for  any  damage  which 
may  result  from  its  not  being  done.    At  sil  events, 
this  is  the  contract  that  Dowefi  was  content  to  enter 
into,  neither  does  it  seem  to  me  so  extremely  insensible 
because  it  might  give  this  right — "  I  cannot  be^n  my- 
work,  you  cannot  have  any  damages  against  me  for  not 
performing  the  work,  because  I  cannot  do  it,  you  not 
having  poformed  your  part  of  the  contract."    That  in 
one  way  in  which  ho  might  assert  his  right ;  but  tJbe 
board  say,    "  Yon  shall  not  assert  your  right  in  th» 
shape'of  damages  if  you  choose  to  work.**    That  might 
very  well  be  their  reason.    It  was  a  new  engine.    The 
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contract  says,  "  When  the  sewage  pumps  are  set" 
It  seems  they  were  about  to  set  a  sew  eugiue,  and  they 
might  well  say,  **  We  engage  to  free  the  water,  but 
we  do  not  intend  to  make  ourselves  liable  m  the  event 
of  any  damage  by  flooding  or  otherwise  to  the  trenches." 
Then  the  question  is,  whether  these  words,  "  the  exist- 
ing sewers  or  drains  to  be  kept  clear  of  water  by  the 
board,"  coupled  with  the  engagement  to  act  entirely 
under  Dowells  contract,  supersede  that  last  clause.  It 
might  have  been  argued  that  they  were  inoonnstent 
-with  it,  if  you  had  not  found  the  identical  clause  that 
is  pht  in  conjunction  with  that  clause.  It  might  be 
•  open  to  argument  to  say.  "  If  I  stipulate  that 
you  are  to  keep  the  thing  clear  of  water,  you  must 
be  answerable  for  damages,"  if  you  did  not  And 
in  the  contract  itself  that  there  is  that  identical 
contract,  and  that  they  did  stipulate  to  keep  them  free 
from  water,  and  did  not  make  themselves  answerable 
for  damages.  Why  are  you  to  say  that  that  proviso 
is  not  to  be  tacked  on  to  this — *'  The  existing  sowers 
or  drains  to  be  kept  clear  of  water  by  the  board  ?" 
The  pit.  to  a  certain  degree  feels  that,  no  doubt.  I 
have  not  the  least  doubt  myself  that  he  is  saying 
what  he  believes  to  be  true,  but  he  is  contradicted  by 
the  other  persons  whb  were  present.  That  might  have 
been  his  intention ;  but  the  question  is,  whether  he 
sufficiently  expresses  that  intention.  He  says,  **  My  in- 
tention was  to  cut  out  the  two  clauses  of  the  agree- 
ment— the  one  that  I  was  to  bo  obliged  to  keep  the 
trenches  dry ;  and  alM  to  cut  out  the  clause  that  you 
were  not  to  be  liable  for  damage.'*  That  is  what  he 
says.  But  the  three  persons  who  were  present  say 
that  not  a  word  of  that  kind  was  said.  One  of  them 
says :  "  I  made  a  memorandum  of  what  did  pass,  and 
it  does  not  contain  any  such  entry ;  I  showed  that  to 
the  gentleman  at  the  time,  and  he  did  not  make  any 
remark  upon  it ;"  so  that  you  have  to  read  the  two 
agreements  together.  It  is  rather  of  very  considerable 
doubt  whether  one  would  be  able  to  come  to  any  con- 
clusion in  favour  of  the  pit.  even  upon  lus  own  view, 
if  the  whole  matter  were  open  now  upon  that  part  of 
the  case.  But  I  make  tliis  further  observation.  It 
results  in  a  claim  for  damage— not  for  any  benefit  done 
by  him  in  respect  of  works  beyond  what  he  was  bound  to 
do ;  but  he  says,  '^  I  have  in  doing  this  work  been  put 
to  more  expense  thun  I  should  have  been,  and  I  want  to 
fasten  that  upon  the  ratepayers."  It  seems  to  mc,  for 
the  reasons  given  by  the  learned  judges,  that  it  was 
intended  the  ratepayers  should  have  all  the  benefit  of 
notice,  and  so  on,  and  that  I  cannot  fix  them  with  the  con- 
sequences of  this  alleged  damage  in  respect  of  this  breacli 
of  the  contract  in  a  case  in  which  the  contract  has  not 
been  made  ih  a  form  by  whicli  they  might  reasonably 
be  expected  to  be  bound.  There  is  the  other  claim 
about  the  timber,  which  is  a  claim  to  be  paid  for  things 
actually  furnished.  Tliere  is  nothing  here  in  the  shape 
of  fraud  alleged — it  is  nothing  like  the  case  of 
Macintosh  v.  The  Great  Wtstern  Railway  Company. 
It  stands  thus :  There  is  a  dispute  upon  the  effect  of 
the  contract.  Tbe  contract  with  Dowell  is,  tliat 
wherever  timber  is  put  in  by  the  order  of  the  engineer  or 
the  surveyor,  then  you  are  to  be  paid  for  that  timber 
if  it  is  left,  unless  the  engineer  or  surveyor  certifies 
that  it  was  from  your  fault  that  it  was  left.  I  rather 
agree  with  Mr.  Holt :  he  says  it  does  not  turn  upon 
whether  they  gave  the  order  to  put  that  timber  in.  I 
do  not  find  a  dispute  that  timber  in  certain  specified 
places  was  necessary.  There  is  no  certificate  that  this 
was  not  necessary,  therefore  I  presume  it  was  considered 
on  all  sides  to  be  necessar}'.  But  they  raise  a  question 
upon  the  effect  of  the  contract,  whether  the  fact  that 
he  was  to  have  higher  prices  in  certain  specified  places 
did  or  did  not  include  a  liigher  price  in  consequence  of 
timber  being  necessary,  and  therefore  was  not  provided 
for  under  Doweil*s  contract.  If  it  rested  upon  Dowell's 
contract  alone,   for  the  reasons  for  which  I  say,  it 


appears  to  me  the   pit.  would  hare  a  difficulty  ia- 
saying  that  bis  debtors  had  varied  the   oontnuifc;  I 
should  rather  have  been  inclined  to  say  that  no  relei^ 
euce  being  made  to  the  contract,  the  contract  would  not 
be  superseded,  and  it  would  rest  upon  Dowell*8  oontncL^ 
[Sir  Hugh  Cairns, — ^Your  Honour  has  not  heard  us- 
upon  the  constniction  of  this.]   That  would  be  my  im- 
pression, but  there  is  no  question  of  fraud  at  all,  and) 
it  comes  back  to  the  contract,  it  is  a  question  of  tiic 
construction  of  the  contract     This  gentleman  doesr 
not  say  these  things  have  not  been  ordered,  neithor 
does  he  say — "  I  have  certified  that  they  are  good  for 
nothing ;  that  the  timber  was  occasioned  bj  yoor  da- 
fault  ;"  but  he  leaves  it  upon  the  constmction  of  the 
contract  if  I  could  get  at  it,  but  it  seems  to  me  I  can- 
not get  at  it.    I  doubt  exceedingly  whether  I  oonld  get 
at  it  in  a  much  stronger  case  than  thb ;  bat  with 
regard  to  these  adjuncts  to  the  case  with  reference  to 
the  damage  done  by  something  which  the  defta.  are 
averred  on  their  part  to  have   performed,  and  with 
refei'ence  to  the  payment  of  the  timber,  I  do  not  see 
how  I  can  fix  upon   the  latepayAs  these  liabilities^ 
This  gentleman  with  his  ^es  open — because  the  Act 
of  Parliament  is  presumed  to  be  known  to  him — ha» 
chosen  to  do  that  wliich  will  not  give  him  a  hold  xxgao* 
those  who  are  to  be  made  liable  only  in  specified  man- 
ner to  the  engagements  which  are  in  the  Act  pointedt 
out    The  courts  of  common  law  have  gone  very  nearly 
as  far  as  courts  of  equity,  where  parties  have  had  the 
benefit  of  a  contract  showing  strongly  that  this  de- 
cision rests  upon  a  distinction  which  they  are  bound  to 
follow.      Reuter  v.   The  Electric  Telegraph  Companif 
is  a  strong  case  where  a  company  is  a  trading  company,, 
a  railway  or  other  company,  who  for  their  own  benefit 
may  get  an  act  done  by  their  own  directors  whom  they 
have  chosen — ^that  is  by  Uieir  own  agents  :  the  ques- 
tion is  very  different    The  conrt  has  found  the  mea&s- 
of  getting  at  them  when  they  have  had  the  benefit  of 
the  arrangement     But  the  class  of  persons  who  are- 
appointed  by  Act  of  Parliament  with  certain  poweis  of 
taxation,  to  be  exercised  in  a  given  mode,  are  in  a^ 
position  extremely  different  from  those  who  are  to  be 
affected  by  those  powers  of  taxation  or  those  who  are- 
the  recognised  and  chosen  agents,  as  in  the  ease  of  a* 
company  who  are  transacting  their  business  for  them,, 
and  who  being  limited  to  do  it  in  a  particular  way, 
do  it  in  another  way.     On  the  other  hand,  tbe  rate- 
payers have,  by  authority  of  Parliament  (and  they  are 
supposed  to  give  their  consent  by  sending  their  repre- 
sentatives to  Parliament),  appointed  over  them  certain' 
persons  who  have  a  right  of  raising  money  from  them, 
but  they  have  no  right  unless  they  comply  with  tbe  - 
regulations  of  the  Act  of  Parliament,  which  says  how 
that  money  is  to  be  raised,  and  how  the  contracts  are  ■ 
to  be  entered  into  which  are  to  bind  those  ratepayers. 
I  think,  therefore,  in  that  view  of  the  case,  the  decision 
of  the  court  of  law  really  precludes  me  from  entering, 
into  other  considerations  which  are  raised  here  upon  • 
the  contract,  and  I  must  therefore  dismiss  the  bill,  and 
necessarily  with  costs.  Decree  accordingly. 

Solicitors :    Bisclwff  and     Co.,     Colcman-etreet ; 
GriffUh,  Temple. 
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Clbrk  v.  The  Queen. 
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The  Court  ofQ.  B.  has aninherent  power  to  change  the 
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will  be  more  conveniently  tried  elsewhere  than  m  the 
original  venue. 
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This  WHS  a  writ  of  -error  upon  a  judgment  ot  the 
Ex.  Gb.,  affirming  a  judgment  of  the  Q.  B.  in  favour 
•  of  the  prosecutor  of  an  information  in  the  nature  of  a 
■  'quo  vjorramio. 

Liverpool. — Be  it  remembered  that  Charles  Francis 
Bobinson,  Esq.,  coroner  and  attorney  of  our  Sovereign 
Lady  tlie  Queen,  &c.,  at    the   relation    of  Thomas 
Bigbj,  of  the  borough  of  liverpool,  wine  and  spirit 
merchant,  according  to  the  form  of  tlie  statute  in  such 
•cases  made  and  provided,  brought  into  the  court  of  our 
said  Lady  the  Queen  before  the  Queen  herself,  then 
h6re,  a  certain  information  in  tlie  nature  of  a  quo 
fcarranto  sgainst  John  Clerk,  late  of  the  borough  of 
Liverpool  aforesaid,  merchant,  which  said  infonnaUon 
follows  in  these  words,  that  is  to  say,  In  the  Q.  B. 
of  Hilary  Term  in  the  twenty-second   year   of  Queen 
Victoria.     liverpool. — Be  it  remembered  that  Charles 
Francis  Robinson,'  Esq^.,  &&,  at  the  relation  of  Thomas 
Bigby,  of  the  borough  of  Liverpool,  &e.,  gives  the  said 
■court  here  to  understand  and  be  informed,   that  the 
borough  of  Liverpool  is  one  of  the  boroughs  named  in 
the  schedule  (A)  annexed  to  the  Act  of  Parliament 
-made  and  paraed  in  the  sixth  year  of  the  reign  of  King 
'William  the  Fourth,  intituled  **  An  Act  to  provide  for 
^he  Regulation  of  Municipal  Corporations  in  England 
and  Wales,"  and  that  within   the  sud  borough,  ac* 
-oordint;  to  the  provisions  of  the  said  Act,  there  are  and 
of  right  ought  to  be  divers,  to  wit,  sixteen  wards  of 
the  said  borough,  one  whereof  is  called  and  known  as 
l^o.  4  or  Saint  PauFs  Ward,  and  that  within  the  said 
borough,  according  to  the  provisions  of  the  said  Act, 
there  are  and  of  right  ought  to  be  divers,  to  wit,  forty- 
■<eight  councillors  of  the  said  borough,  that  is  to  say  three 
•councilors  of  and  for  each  of  the  said  sixteen  wards 
of  the  said  borough,  to  bo  elected  in  the  manner  in  the 
said  Act  specified,  and  that  the  place  and  office  of  a 
councillor  of  the  said  borough  is  a  public  office  of  great 
trust    and   pre-eminence   within   the   said  borough, 
^touching  the  rule  and  government  of  the  same  (that 
is  to  say),  at  the  borough  of  Liverpool  aforesaid  in  the 
county  of  Lancaster,  and  that  John  Clerk,  late  of  the 
said  borough  of  Liverpool  merdiant,  heretofore,  to  wit, 
-on  the  1st  Nov.  1858,  at  the  borough  of  Liverpool 
afoi^esaid,  in  the  county  aforemid,  did  use  and  exercise, 
and  from  thence  continually  afterwards  to  the  time  of 
•exhibiting  this  information  hath  there  used  and  exer- 
cised, without  any  legal  warrant,  royal  grant  or  right 
whatsoever,  the  office  of  a  councillor  of  and  for  the 
•said  ward,  called  No.  4,  or  St.  Paul*s  Ward,  in  the 
said  borough,  and  for  and  during  all  the  term  aforesaid 
hath  there  claimed,  and  still  doth  there  claim  to  be  a 
councillor  of  and  for  the  said  ward,  and  to  have,  use 
and  enjoy  all  the  liberties,  privileges  and  francliises  to 
the  office  of  a  councillor  of  and  for  the  said  ward  be- 
longing and  appertaining,  which  said  office,  liberties, 
privileges  and  franchises  he  the  said  John  Clerk  for 
and  during  all  the  time  aforesaid  upon  our  said  Lady 
tlie  Queen,  without  any  legal  warrant,  royal  grant  or 
right  whatsoever,  hath  usurped  and  still  doth  nsurp, 
that  is  to  say,  at  the  borough  of  Liverpool  aforesaid,  in 

-  the  county  aforesaid,  in  contempt  of  our  said  Lady  the 

-  Queen,  to  the  great  damage  and  prejudice  of  her  royal  pre- 
rogative and  against  her  crown  and  dignity:  whereupon 
the  said  coroner  and  attorney  of  our  said  Lady  the  Queen, 
for  our  said  lady  the  Queen,  prayeth  the  con8i<leration 
of  the  said  court  here  in  the  premises,  and  that  due 
prooess  of  law  may  be  awarded  against  him  the  said 
John  Clerk  to  make  him  answer  to  our  said  Lady  the 
Quoen,  and  show  by  what  authority  he  claims  to  have, 
\isc  and  enjoy  the  office,  liberties,  privileges  and  fran- 
cliiKCS  aforesaid. 

Plea. — ^That  under  colour  of  the  premises  contained 

in   the  said  information  he  is  greatly  troubled  and 

vexed,  and  that  by  no  means  justly,  because  protesting 

.that  the  said  information  and  matters  therein  contained 

.-are  not  sufficient  in  law,  and  that  he  need  not  nor  is 

[Mao.  Cas.] 


obliged  by  law  to  give  any  answer  thereto,  yet  for  plea 
in  this  behalf  the  said  John  Clerk  says,  that  he  did  not 
use  or  exercise  the  said  office  of  a  councillor  of  and  for  the 
the  said  ward,  nor  claim  to  be  a  councillor  of  and  for  the 
said  ward,  nor  to  have,  use,  or  enjoy  the  liberties,  pri- 
vileges and  franchises  of  the  said  office  of  a  councillor 
of  the  said  ward  belonging  or  appertaining  or  any  part 
thereof  in  manner  and  form  as  by  the  said  information 
is  above  laid  to  his  charge,  and  of  this  he  puts  himself 
upon  the  country,  &c. 

Issue  thereon. 

And  now  en  the  2nd  March  1859  it  is  suggested 
and  manifestly  appears  to  the  court  here,  that  the  trial 
of  the  said  issue  above  joined  between  the  said  coroner 
and  attorney  and  the  said  John  Clerk  may  be  more 
conveniently  had  in  the  county  of  Middlesex  than  in  the 
county  of  Lancaster.  Therefore,  according  to  the  sta- 
tute in  such  case  made  and  provided,  let  a  jury  of  the 
said  county  oi  Middlesex  come,  &c  The  record  then 
set  out  a  verdict  of  guilty,  and  the  judgment  of  the 
Court  of  Q.B.  therem. 

A  writ  of  error  having  beep  brought  to  the  Ex.  Ch. 
the  judgment  was  affirmed,  whereupon  a  writ  of  error 
was  brought  to  the  H.  of  L. 

The  assignment  of  errors  was  as  follows : — That  it 
appears  by  the  said  record  that  the  issue  joined  in  the 
said  information  was  tried  in  and  by  a  jury  of  the 
county  of  Middlesex,  and  not  in  or  by  a  jury  of  the 
county  or  place  where  the  venue  in  the  said  inFormation 
is  laid,  wherefore  in  this  there  is  manifest  error;  and 
there  is  also  error  in  this,  that  there  is  no  statute  or 
law  to  warrant  a  trial  of  the  said  issue  by  a  jury  of  the 
county  of  Middlesex  upon  a  suggestion  that  the  trial 
thereof  might  be  more  conveniently  had  in  tliat  county 
than  in  the  county  of  Lancaster,  wherefore  in  this  there 
is  manifest  error ;  and  also  there  is  error  in  this,  that 
the  judgment  aforesaid  of  the  said  court  of  our  lady  the 
Queen  before  the  Queen  herself  by  the  record  aforesaid 
appears  to  have  been  given  for  our  lady  the  Queen 
agHinst  the  said  John  Clerk,  whereas  by  the  law  of  the 
land  the  said  judgment  ought  to-  have  been  given  for 
the  said  John  Clerk  against  our  said  lady  the  Queen, 
therefore  in  this  there  is  manifest  error ;  and  also  there 
is  error  in  this,thatthejudgment  aforesaid  was  affirmed 
in  the  Court  of  Ex.  Ch.  of  our  said  lady  the  Queen, 
whereas  by  tlie  law  of  the  land  the  said  judgment  ought 
to  have  been  reversed,  therefore  in  that  there  is  mani- 
fest error :  And  the  said  John  Clerk  prays,  that  the 
judgment  and  affirmance  thereof  aforesaid,  for  the 
errors  aforesaid  and  for  other  errers  in  the  said  record 
and  proceedings  being,  may  be  reversed,  annulled  and 
altogether  holden  for  nought,  and  that  he  may  be  re- 
stored to  all  things  which  he  hath  lost  by  occasion  of 
the  said  judgment  and  the  said  affirmance  thereof. 

Brett,  Q.C.,  for  the  pit.  in  error,  contended  that 
there  was  no  power  in  the  court  below  to  change  the 
venue  on  a  mere  suggestion  of  greater  convenience  at- 
tending the  trial  in  Middlesex.  [Lord  Chancellor 
Caicpbbix. — Then  yon  must  contend  that  the  trial 
was  utterly  bad.  It  is  too  late  to  insist  on  such  a 
ground  of  contention.  Even  in  the  case  of  murder 
the  venue  has  been  changed  in  the  same  way  again  and 
again.  The  Court  of  Q.  B.  does  this  by  its  own  in- 
herent power.  It  is  vain  for  you  to  go  on  arguing  this 
case.] 

MUward,  for  the  deft,  in  error,  was  not  called 
upon. 

Lords  Crakworth,  Wemsi^eydalb  and  Chelms- 
ford concurred. 

By  the  Court, — 

Judgment  Jbr  the  dfft.  tin  trrcr. 

Pits,  in  error^s  attorney,  Makmson  and  Carpenter. 

Defts.  in  error*s  attorney,  VVri^t  and  Fenn. 
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BOLXiS  OOUBT. 

Reported  by  H.  IL  Yodno.  Esq.,  Ban1ttor-«t-Law. 

3 fay  25  and  June  22. 
Re  Kam&a.y*8  Sktti^ment. 
The  Succession  Duty  Act  1853— r/i«  16  ^  17  VicL 
c.  Sit  «.  ^—SettUmmt — Predeoessor — Donee  of  a 
power, 
A  htidfond,  by  fns  marriage'SeUlementj  in  consi- 
deration of  6000/.  then  sealed  by  his  intended 
toi/e,  and  Jor  other  consideratiotis,  covenanted 
to  pay^  and  oftenoards  paid,  10,0002.  to  the 
trustees  of  the  seil/ement,  to  be  invested  for  the  be- 
nefit  of  tfte  vfife,  for  her  lije,  and  then  for  her 
children  {if  any)  by  him,  and  in  defauU  of  sutA 
children,  for  the  dtUdren  of  the  wife  by  a  former 
marriage.  The  wife  had  no  ehilcbren  by  her  second 
husband: 
Held,  that  the  cJiildren  by  the  first  marriage  took  the 
10,000/.  as  strangers,  and  thai  under  the  16  4' 
17  Vict.  c.  51,  s,  2,  the  second  husband  was,  as  to 
them  the  ** predecessor^  m  tfie  fund,  and  that 
tliey  must,  tiierefore,  pety  10  per  cait,  dnty. 
Where  a  settlement  contains  a  power  of  eq^tointment, 
in  some  one  other  than  the  settlor,  and  the  exercise 
of  the  power  transfers  the  property  from  the 
settlor  to  some  one  else,  the  donee  of  such  a  power 
is  the  ^^predecessor  "  of  the  appointee  under  the 
above  Act, 

This  was  a  petition  presented  by  a  Mr.  and  Mrs. 
Batten  and  the  trustees  of  their  marriage-settlement. 
Mrs.  Batten  was  the  daughter  of  the  late  Lady  Bam- 
say.  The  petition  prayed  the  payment  out  of  court 
of  a  sum  of  5845/.  5s.  3d.,  which  had  been  paid  in 
under  an  order  made  in  a  suit  of  SancUman  v.  Mac- 
Jkemie.  The  question  now  argued  was,  to  what  amount 
of  successiou  duty  the  Commissioners  of  Inhind  Re- 
venue were  entitled  upon  the  fund  ?  and  the  answer  to 
that  question  depended  on  the  ascertaining  whether  Sir 
Thomas  Kamsay  or  Lady  Ramsay  was  the  "  prede- 
cessor** withiu  the  meaning  of  the  16  &  17  Vict 
c  51,  s.  2. 

By  the  16  &  17  Vict  c.  51,  s.  2  (the  Succession 
Duty  Act),  it  is  enacted  as  follows  : — "  Every  past  or 
future  disposition  of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any 
property  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  either  immediately  or  after  any 
intenral,  either  certainly  or  contingently,  and  eitlier 
originally  or  by  way  of  substitutive  limitation,  and 
every  devolntion  by  law  of  any  beneficial  interest  in 
property,  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  to  any  other  person  in  pos- 
session or  expectancy,  shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  entitled  by  reason  of 
finy  such  disposition  or  devolntion,  a  '  succession  ;* 
and  the  term  *  successor  *  shall  denote  the  person  so 
entitled ;  and  tlie  term  '  predecessor  *  shall  denote  the 
settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  uiterest  of  the  successor  is  or 
shall  be  derived." 

The  facts  of  the  case  were  shortly  the  following : — 
By  the  marriage-settlement  of  Sir  Thomas  and  Lady 
Eamsay,  and  which  was  dated  the  10th  Juno  1819, 
after  providing  that  a  sum  of  6000/.,  to  which  Lsdy 
fiamsay  was  then  entitled,  and  all  the  real  and  per- 
jsonal  estate  which  she  might  acquire  during  the  cover- 
ture, should  be  vested  in  the  trustees  of  the  settlement 
upon  trust  for  herself  for  her  life,  with  remainder  to 
£k  Thomas  for  his  life,  and  on  his  death  as  she  should 
appoint,  and  in  default  oi  appointment,  to  her  next  of 
Idn,  and  if  he  died  in  her  lifetime,  then  for  her  abso- 
lutely ;  Sir  Thomas  agreed  to  pay  the  trustees  the  sum 
•of  10,000/.  upon  trust  to  invest  the  same,  and  pay  the 


interest  to  him  for  his  life,  remainder  to  Lady 
for  her  life,  and  at  the  death  of  the  survivor,  upon  tiu^t 
for  the  children  of  the  marriage,  as  Sir  Thomas  sfaouU 
appoint,  and  in  default  of  appointment  to  them  equaBj; 
and  in  default  of  issue  of  the  marriage,  then  in  tisat 
after  the  decease  of  the  survivor  of  Sir  Thomas  and 
Lady  Ramsay,  to  pay  and  assign  the  same  trmA-fdnd 
unto  all  or  such  of  the  children  of  Lidy  Ramssy  by  Ler 
late  husband  Mr.  William  Chisholm  (except  her  eUest 
son  Alexander  William  Chisholm),  as  Sir  Tboooaa  sbonU 
appoint,  and  for  want  of  such  appointment,  in  tm^  ftr 
all  and  every  tho  then  present  children  of  Lady  Baauay 
(except  as  aforesaid)  who  should  attain  twenty-ooe,  ia 
equal  shares  if  more  than  one,  acd  if  but  ooe  snch 
child  (except  as  aforesaid),  then  the  whole  for  tliat  one 
younger  child.  By  an  indenture  dated  the  30th  July 
1819,  and  indorsed  on  the  last  indenture,  Sir  Thomas 
Ramssy  released  the  sum  of  10,000/.  agreed  to  be  paid 
by  liim  from  his  power  to  appoint  the  aame  amon^ 
the  children  of  Lady  Ramsay  by  her  former  husbwui  ; 
and  it  was  directed  that  the  trustees  should  stand  pos- 
sessed thereof  after  the  death  of  the  survivor  of  Sii 
Thomas  and  Lady  Ramsay,  and  in  case  of  failwv  of 
issue  of  their  marriage,  upon  similar  trusts  in  favoor  of 
the  children  of  her  former  marriage,  as  before  declared, 
except  that  Lady  Ramsay  was  substituted  for  Sir 
Thomas  as  the  appointing  party.  Lady  Ramsay  had  at 
that  time  three  (^ildren  only,  viz.  A.  W.  Chisholm,  her 
eldest  son,  Duncan  Macdonald  Chisholm,  and  Jemima 
Chisholm.  Sir  Thomas  Ramsay  paid  the  10,0OO/L  to 
the  trustees  of  the  settlement,  who  invested  the  same 
in  the  purchase  of  11,903/.  19«.  Id.  Consolidated 
Bank  Annuities :  and  he  died  in  1830,  leaving  Lady 
Ramsay,  but  without  leaving  any  issue  of  his  uianiago 
with  her.  1 500/1  Consols  (part  of  the  U  ,903/.  1 9s.  1  d. 
liice  annuities)  was  in  1837  advanced  and  paid  to  Mr. 
Duncan  Macdonald  Chisholm  by  Lady  Ramsay^s  di- 
rection and  appointment  By  an  indenture  dated  th^^ 
28th  July  1843,  being  the  settlement  made  on  the  mar- 
riage of  Miss  Jemima  Chisholm  and  Mr.  Kdwani 
Batten,  the  sum  of  595U  19«.  6dL  Three  per  Cent. 
Annuities,  which  represented  her  moiety  of  the  sum  of 
11,903/.  I9s.  Id.  like  annuities  invested  in  the  name& 
of  the  trustees  of  Sir  Thomas  and  Lady  Ramsay's  set- 
tlement, was  assigned  by  Miss  J.  Chisholm,  with  th*» 
privity  and  consent  of  Lady  Ramsay  and  Mr.  E.  C. 
Batten,  to  trustees  upon  certain  trusts  to  take^ect 
after  the  death  of  Lady  Ramsay,  as  thereby  declared. 
Lady  Ramsay  died  in  Oct  1859  without  haring 
exercised  the  power  of  appointment  reserved  to  her  by 
the  deed  of  the  30th  July  1819.  In  March  lost  the 
sum  of  5845/.  5s,  3dL  Bauk  Three  per  Cent.  Annuities 
(the  balance  of  the  5951/.  19s.  6dL  like  annuities,  after 
providing  for  certain  costs,  charges  and  expenses  pay- 
able thereout  under  an  order  made  in  the  suit  of  Sonde- 
man  v.  Mackenzie)  was  paid  into  court  under  the 
Trustees  Relief  Act  That  was  done  in  consequence 
of  the  question  which  had  arisen  as  to  the  amount  of 
succession  duty  payable  in  respect  of  the  fund  upon 
the  death  of  I^idy  Ramsay.  The  CommissionerB  of 
Inland  Revenue  claimed  the  succession  duty  at  the  rate 
of  10  per  cent,  oonsidering  that  Sir  Thomas  Ramsar 
was  the  person  from  whom  the  interest  of  Mrs.  Batten 
in  the  trust-fund  was  derived ;  while  the  petittonersi 
were  advised  that  Lady  Ramsay  was  tlie  person  from 
whom  the  interest  of  Mrs.  Batten  was  derived,  snd 
that  the  duty  was  only  1  per  cent.  The  petition  prayed 
to  the  effect  already  stated,  and  that  the  proper  direc- 
tions might  be  given  for  the  payment  of  the  succes- 
sion duty. 

IL  Palmer,  Q.C.  and  C  0.  Morgan  appeared  for 
the  petitioners,  and  contended  that  Lady  Ramsay  was 
the  "  predecessor,"  for  by  her  marriage  with  Sir 
Thomas  Ramsay,  by  the  settlement  of  her  6000/1  then, 
and  by  the  benefit  which  she  had  conferred  on  him 
when  he  released  his  power  over  the   10,000^,  Lady 
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BfiinMy  purdiased  the  fund  for  the  benefit  of  herself 
and  her  children  by  her  former  husband.  They  cited 
Jh'ice  V.  JIaUiaway,  6  Madd.  304 ;  Attome^General 
V.  Bakw,  4  Uorl.  &  N.  19;  J2M  ▼.  Mition,  2  Wils. 
356;JV(nwfoa(^v.  SearleSf  1  Atk.  265;  Diekeruon  r, 
Wright,  29  L.  J.  150, Ex. ;  IUJenkm3im,24  Beav.  64. 

The  AUometf' General  (Sir  R.  Bethell,  Q.C.)  and 
Hanson  appeared  for  the  Commissioners  of  Inland 
Itcvenne,  and  contended  that  the  arguments  addressed 
to  the  oouit  for  the  petitioners  were  merely  **  moral," 
aiid  would,  if  allowtrd  to  prevail,  lead  to  the  wildest 
confusion.  The  original  owner  of  the  property  was  the 
true  **  predecessor*'  within  theAct,  and  when  Sir  Thomas 
Kiinuiay  agreed  to  settle  the  property  of  which  the  fond 
ill  question  was  a  part,  he  was  the  original  owner  of 
it.  But  the  agreement  in  this  case  to  settle  it  did  not 
alter  that  ownership  ;  and  the  settlement  or  payment 
afterwards  made,  only  carried  out  the  agreement. 
Therefore  Sir  Thomas,  and  not  Lady  Ramsay,  was  the 
predecessor  in  this  ease. 

R.  Palmer^  Q.C.  in  reply. 

The  Mastkk  of  the  Rolls. — ^The  question  in  this 
case  ia,  what  is  the  proper  rate  of  succession  duty 
payable  under  the  provisions  of  the  Succession  Duty 
Act,  the  16  &  17  Vict.  c.  51,  upon  a  sum  of 
5845iL  b€.  Sd,  Bank  Anntiities,  now  in  court,  and  which 
the  petitioners  pray  may  be  paid  out  to  them  ?  The 
petitioners  are  a  Mr.  and  Mrs.  Batten,  and  the  trustees 
of  their  marriage-settlement.  Mrs.  Batten  is  the 
daughter  of  the  late  Lady  Ramsay,  and  the  fund  in 
question  forms  part  of  a  sum  of  10,000/.  which  was 
invested  in  Consols,  in  pursuance  of  a  covenant  by  Sir 
Thomas  Ramsay  to  that  effect  in  his  marriage-settle  • 
ment.  The  5845/.  bs.  3<L  Bank  Annuities  became, 
under  the  trusta  of  the  settlement  and  on  the  death  of 
Lady  Itamsay,  the  property  of  Mrs.  Batten;  and 
the  question  b,  whether  Sur  Thomas  or  Lady 
Ramsay  is  to  be  considered,  as  to  these  annuities,  the 
'^  predecessor"  within  the  2nd  section  of  the  Suc- 
cession Duties  Act?  If  Sir  Thomas  Ramsay  was 
the  predecessor,  the  rate  of  duty  would  be  10 
per /cent.  ;  but  if  Lady  Ramsay  was,  then  the  rate 
of  duty  would  be  only  1  per  cent.  The  second 
section  of  the  Succes^on  Duty  Act  is  as  follows  : — 
[His  Honour  read  the  section  as  above  stated,  and 
continued.]  The  ai^tmient  on  behalf  of  tlie  petitioners, 
who,  of  course,  are  the  **  successors  **  in  this  case,  was, 
that  the  predecessor  need  not  be  the  person  to  whom 
the  fund  actually  belonged  in  the  first  instance,  but 
the  person  who  either  pays  the  consideration  which 
induces,  or  who  may  induce  another  party  to  create 
the  fund.  That  was  illustrated  in  this  way  :  if  a 
person  buys  a  charge  on  the  estate  of  another,  the  pur- 
,  chaser  in  reality  creates  the  fund ;  he,  therefore,  is  the 
predecessor,  and  not  the  person  who  for  value  received 
originally  charged  his  estate  with  the  amount  which  he 
afterwards  sells.  So  here,  it  was  contended  that  Lady 
Ramsay,  by  her  marriage  with  Sir  Thomas  Ramsay,  by 
her  then  settling  600oX,  and  by  the  benefit  she  con- 
ferred on  him  when  he  released  his  power  over  the 
10,000/.,  purchased  that  fund  for  her  children  by  her 
first  hiulmnd.  Lady  Ramsay  was  the  person  who 
bought  the  property,  who  in  reality  created  the  fund. 
She,  tlierefore,  and  not  the  person  who  originally 
lUlvanoed  the  10,000/.,  was  the  predecessor;  Lady 
Ramsay,  it  was  also  said,  by  the  pajrment  of  the 
6000/.  to  the  trustees  of  the  settlement  made  on  her 
marriage  with  Sir  Thomasi  and  by  the  gift  to  him  of  a 
life-interest  therein  induced  him  to  create  a  charge  in 
favour  of  her  children  by  a  former  marriage.  She, 
therefore,  by  so  creating  the  fund  became  the  *^  prede- 
cessor '*  as  to  it.  Jenkinson^e  case,  which  was  dted  in  the 
argimient,  was  difierent  from  the  precent.  There  the 
tenant  for  life  made  an  arrangement  with  the  tenant  in 
tail  in  remainder,  to  enable  the  tenant  for  life  to  settle 
a  certun  sum  of  money ;  and  I  there  held  that  the 


tenant  for  life  was  the  **  predecessor."  I  do  not  think 
that  the  circumstance  hera  of  the  %OO0L  having  been 
paid  by  Lady  Ramsay  is  material.  The  marriage  was 
a  sufficiently  valuable  consideration.  The  real  question 
is,  whether,  if  the  owner  of  an  estate  marries,  and  then 
agrees  to  settle  a  sum  of  money  upon  the  relations  of 
his  wife,  she  is,  as  to  that  money,  to  be  considered  the 
^  predecessor  "  within  the  Act  ?  It  is  to  be  observed 
that  where  a  contract  is  made  for  a  valuable  con- 
sideration, by  which  property  is  to  be  settled,  it  does 
not  belong  to  the  person  who  induces  the  other  to 
settle  it,  but  remains  in  the  po8se8:iion  of  the  owner, 
subject  to  the  trusts  of  the  settlement ;  and  the  word 
**  settlor**  is  there  equivalent  to  the  word  **  prede- 
cessor." If  that  is  not  so,  the  result  would  be  sin- 
gular, for  then  the  wife*8  property  would  be  considered 
to  belong  to  the  husband,  and  tho  husband^s  to  the 
wife.  Here,  in  consideration  of  certain  moneys  paid 
by  the  wife,  and  of  the  marriage,  tho  husband  agreed  to 
settle  a  certain  sum  of  money  upon  the  wife  for  life, 
and  then  upon  the  children  of  that  marriage,  and  in 
default  of  such  children,  upon  the  children  of  the  wife 
by  a  former  husband.  The  ultimate  destination  of  the 
fund  cannot  affect  the  question  who  is  the  "  prede- 
cessor **  as  t«  it.  If  in  this  case  the  ultimate  trust 
had  been  in  favour  of  Sir  Thomas's  children  by  Lady 
Ramsay,  there  could  have  been  no  doubt  but  that  he 
would  have  been  the  **  predecessor."  But  instead  of 
this,  he  and  she  agreed  that  the  fund  should  be  limited 
to  the  relations  of  the  wife.  That,  however,  cannot 
alter  the  rights  of  the  parties.  I  think  the  effect  of  the 
statute  upon  charges  on  estates  is,  that  if  such  a 
charge,  created  in  consideration  of  a  marriage,  be 
settled,  or  if  the  estate  itself  be  then  settled,  whatever 
the  trusts  of  the  settlement  may  be,  the  **  prede- 
cessor "  is  the  persou  to  whom  the  property  charged  or 
settled  belonged,  and  who  made  the  settlement.  I 
think  that  is  the  true  view ;  and  is  so,  without  taking 
into  consideration  the  motives  which  induced  him  to 
make  the  settlement.  This  qualification,  however,  and 
which  is  essential  to  the  purpose,  must  be  added,  viz., 
that  if  the  settlement  gives  to  a  person  other  than  the 
settlor  himself  a  power  to  dispose  of  the  property 
settled — that  is  to  say,  if  the  settlement  trammers  the 
property  settled  to  the  donee  of  the  power — ^the  latter, 
when  the  power  is  exercised,  b  the  disponer  from  whom 
the  succession  is  derived,  and  was  the  **  predecessor  ;*' 
the  successors  in  that  case  taking  the  property  under 
the  exercise  of  the  power,  and  not  under  the  trusts  of 
the  settlement.  But  here  the  petitioners  take  under 
the  exercise  of  no  power,  but  under  the  trusts  of  tho 
settlement  itself.  The  "  predecessor,"  therefore,  was 
in  this  case  Sir  Thomas,  the  settlor ;  and  the  doty  must 
be  10  per  cent.  I  do  not  consider  it  necessary  to  refer 
more  particularly  to  the  power  in  this  case,  because  I 
have  decided  it  without  reference  to  the  power.  But 
in  fact  the  power  rather  helps  to  confirm  me  in  my 
view  of  this  case ;  for  if  the  power  to  appoint  among 
the  children  had  been  exercised  by  Lady  Ram- 
say, she  would  have  been  the  predecessor ;  but  as  the 
petitioners  take  under  the  settlement,  and  not  under  the 
power,  they  take  as  strangers,  and  must  pay  the  10  per 
cent.  If  I  had  been  compelled  by  the  statute  to  give 
the  commissioners  the  costs  of  the  petition,  I  should 
have  of  course  done  so ;  but  as  that  is  not  the  case,  I 
shall  not  give  any  costs  to  the  Crown. 


C0T7KT  OF  aiTEEN'S  BENCH. 

Reported  by  Jonx  Thomfson,  T.  W.  SAC2n>EBS.  and  C.  J.  B. 
HKaiSLKT,  Exirn.,  Barrlstera-at-Law. 

Monday^  May  27. 
Rbo.  v.  Boyes. 
Wiineu — Privilege  on  ground  of  tendency  to  criminatB 
— Pardon — Liability  to  answer — Accomplice — Cor- 
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0»  the  trial  of  (m  mjbrmaiion  against  the  dejl.yjbr 
bribery  at  a  parUamentitry  election  JUed,  by  the 
Attomeff-Oeneralj  inpurtuance  of  areMoiution  of  the 
House  of  Commons^  a  person^  alleged  in  the  indict- 
tnent  to  hone  been  bribed^  toot  called  as  a  witness ; 
he  refused  to  anstoer  any  questimiy  on  the  ground 
that  the  answer  tootdd  tend  to  criminaie  Ithn,  A 
pardon  under  the  Great  Seal  toas  then  handed  to  t/te 
witnesSy  but  he  still  refused  to  answer,  upon  which  the 
judge  compellfid  him  to  answer,  and  on  his  evidence 
the  dejfl.  was  conmtied : 
Eeldy  thai  the  pardon  took  nway  the  privilege  of  the 
witness  so  far  tu  any  risk  of  prosecution  at  tJte  suit 
of  the  Crown  was  cuncemed;  and  that,  though  the 
witness  might  still  be  liable  to  an  impeachTnent  by 
the  House  of  Commons,  notwitltstanding  the  pardon, 
by  reason  of  Vie  VI  i^  11^  Wiil.  3,  c.  2,  yet  that  was 
so  uaUkely  to  liappen  that  the  witness  could  not  be 
said  to  be  in  any  real  dauber,  and  Ite  was  therefore 
rightly  compelled  to  ansicer. 
To  entitle  a  witness  to  the  privilege  of  not  answering  a 
question  as  tending  to  criminate  him,  the  court  must 
see,  from  the  circumstances  of  tlte  case  and  the 
nature  qfthe  evidence  whic/i  the  witness  is  called  to 
give,  that  tltere  is  reasonetble  ground  to  apprehend 
danger  to  the  witness  from  his  being  compelled  to 
answer.  If  the  fact  of  the  witness  being  in  danger 
be  once  made  to  appear,  great  latitude  sltould  be 
allowed  to  him  in  judging  of  the  effect  of  any  parti- 
cular question.  Tlte  danger  to  be  apprehended  must 
be  real  and  a^^eciable,  with  reference  to  the  ordi' 
nary  operation  of  iaw,  in  the  ordinary  course  of 
things,  and  not  a  danger  of  an  itnaginary  char 
racier,  having  refeu'ence  to  some  barely  possible  con- 
iingency, 

Informatioa  filed  by  the  Attorney-Goneral  against 
tho  deft,  for  bribery  committed  at  the  fiarliamentary 
election  for  the  borough  of  Beverlej,  Yorkshire,  in 
April  1859. 

The  information  contained  eight  counts,  each  charging 
a  distinct  act  of  bribery  to  different  voters.  The 
third  count,  upon  which  alone  a  verdict  of  guilty  wftt 
found,  charged  the  defL  with  having  given  a  bribe  to  a 
▼oter  named  John  Pougher. 

The  trial  took  place  at  the  Yorkshire  smnmer 
assizes  1860,  before  Martin,  B.,  and  the  jury  thought 
the  evidence  in  support  of  all  the  other  counts  but  the 
third  insufficient  In  support  of  the  third  count 
John  Pougher,  the  voter  bribed,  was  called  as  a  witness, 
and  tho  learned  judge  considered  it  to  bo  his  duty  to 
tell  him  tliat  he  was  not  bound  to  answer,  if  by 
answering  he  would  criminate  himself.  The  witness 
declined  to  answer  the  questions.  Upon  that  the 
Solicitor-General  put  his  hands  into  a  blue  bag  which 
-was  lying  before  him  and  produced  a  document, 
which  he  handed  to  the  witness,  and  said,  *^  There 
is  your  pardon."  The  man  looked  at  it  and 
said,  **  What  have  I  done  to  deserve  a  pardon  ?" 
The  learned  judge,  acting  upon  tho  authority  of  two 
cases  which  he  had  before  him,  considering  that  he  was 
justified  in  so  acting,  said,  *^  I  still  tell  you,  if  you 
object  to  answer  the  questions,  you  need  not  do  so.*' 
The  Solioitor-Generai  contended  that  he  could  compel 
him  to  answer.  Mai  tin,  B.  said,  "  I  do  not  like  to 
do  that ;  it  is  a  very  serious  responsibility,  because  if  I 
tell  him  so  to  do  and  he  refuses,  I  shajil  send  him  to 
goal ;  and  to  act  in  so  siunmary  a  way  seems  to 
me  very  undesirable  ;  I  cannot,  I  do  not  think  1  ought 
to  do  it.  I  believe  that  he  is  not  compelhible  to  answer, 
but  I  will  consult  Wilde,  B."  Having  consulted  Wilde, 
B.,  Martin,  B.  said  that  he  entertained  likewise  a  strong 
doubt,  but  imder .  the  circumstances  he  recommended 
liim,  and  he  should  adopt  that  view,  to  compel  him  to 
answer.  **  If  I  am  wrong,  it  must  be  perfectly  under- 
stood again  by  the  Solicitor-General  that  the  court 
is  to  set  me  right,  and  if  I  am  wrong  in  compelling 


this  man  to  answer,  the  prosecution   ought  to  drop."* 
Pougher  then  deposed  that  he  went  to  a  room  in  » 
honse  in  the    borough,    where  the    other  witnesses- 
went  each  upon  different  times,  and  that  there  they 
saw  newspapers  and  other  things.      The  deft,  was  in. 
the  room  conversing  with  them,  and  they  went  finooL 
thence  into  another  room,  where  a  man  gave  thera,  as 
runners  or  watchers,  or  officers  of  that  kind,  1/.,   in 
some  cases  2/.,  and  it  was  stated  that  the   1/.  was- 
for  the  service  for  so  many  days,  or  the  2/.  if  they  wei» 
required  for  more  days.      That  was  the  species  of 
bribery  that  was  proved  in  tliese  cases.      It  was  con- 
tended by  the  deft's  counsel,  that  there  was  no  oorro- 
boration  of  the  witness's  evidence,  and  that  he  being  in> 
the  nature  of  an  accomplice,  the  learned  judge  oi]^t 
to  have  directed  the  jury  not  to  act  upon  his  evidence 
alone,  and  to  acquit  the  prisoner.     In  the  somming  up 
Martin,  B.  thus  commented  upon  the  evidence :  '*  lif 
that  man's  evidence  was  true,  this  was  the  very  morn- 
ing of  the  election,  he  went  there  and  saw  the  deft. ; . 
he  was  desired  to  go  into  the  room,  and  after  sayings 
*  Now,  my  man,  is  that  thou? '  and  *  I  said,  of  coarse 
it  was ;'  he  goes  into  a  room,  heard  a  voice  saying. 
*two.'      That  is  followed  up  by  the  two  sovereigna 
being  put  into  his  hands.     He  immediately  gets  into  &' 
cab  and  goes  and  polls  for  Walters.     Now  yon  mnst 
ask  yourselves   whether    you   believe  that    the  two 
sovereigns  were  given  to  the  man  for  his  vote,  and 
whether  you  believe  the  deft,  was  concerned  in  the- 
matter,  and  whether  it  was  done  with  his  authority  as< 
part  of  a  transaction  in  which  he  was  engaged.  Assumie 
for  the  purpose  of  the  present  discussion  that  this  maa. 
was  speaking  the  truth.      Is  there  any  law  which  pro- 
hibits a  jury  from  believing  a  man  who  (it  must:  be 
assumed  for  the  sake  of  the  argument)  spoke  the  truth- 
simply  because  he  is  not  corroborated  ?  I  know  of  none. 
I  know  of  no  rule  of  law  myself,  but  there  is  amle  ot 
practioe  wluch  has  become  so  hallowed  as  to  be  deserv- 
ing of  respect ;  I  believe  these  are  the  very  words  of 
Lord  Abinger,  it  deserves    to  have  all  the  reverence 
of   the    law.        This    case    is    distinguishable  from, 
that    cited   by  tlie  counsel  for   the  deft,  for    they 
were  there  accessories  properly  so  called,  and  all  tho 
persons  were  concerned  in  the  same  offence  in  which 
they  came  to  give  evidence  against  this  man.     In  ihis- 
particulax  case  it  is  not  so,  because  all  of  these  cases^ 
are  separately  gone  into,  and  it  is  not  one  and  the 
same  offence ;  and  if  you  think  that  all  these  witnesses 
have  spoken  the  truth,  then  it  is  clear  that  each  case  is- 
clear  and  separate  ;  each  person  giving  money  is  a 
distinct  offence.    I  have  endeavoured  as  far  as  I  can 
to  explain  to  you  these  matters  that  have  occurred  in 
this  case.    I  own  I  think  also  that  that  is  a  very  im- 
portant pomt,  and  that   it  may  be  veiy   doubtfuL 
whether  or  not  the  evidence  in  this  case  will  be  found 
to  be  of  that  corroborative  character  which  the  law 
requires.*^ 

The  only  witnesses  called  were  the  votezs^ 
allied  to  have  been  bribed,  each  of  whom  de- 
posed to  a  separate  act  of  bribery  imder  similar  cir- 
cumstanoes  and  about  the  same  time.  The  same 
course  was  pursued  as  to  each  of  these  witnesses  in 
respect  to  their  pardon,  and  being  compelled  to 
answer  as  in  John  Pougher's  case.  It  was  then  ar- 
ranged that,  if  the  two  points  or  either  of  them  should. 
be  ^posed  of  in  favour  of  the  deft,  a  noUe  proeeqei 
was  to  be  entered,  and  that  for  the  purpose  of  dis- 
posing of  these  points  the  Court  of  Q.  B.  should  be  in 
the  same  position  as  the  judge,  and  consider  whether 
the  judge  ought  to  have  told  the  jury  to  acqnlL  The 
jury  returned  a  verdict  of  guilty  on  the  third  count 
only, 

Nov.  lS.-~^Edward  James  (iVibe  and  7.  Jonts 
with  him)  moved  for  a  new  trial  on  the  groond,  fint. 
that  the  judge  was  wrong  in  compelling  the  witaee 
Pougher  to  answer  and  in  receiving  the  answeiB  so  ob- 


MAGISTEATES*   CASES. 


441 


Q.  B.] 


Rkg.  v.  Boyi^ 


[Q.  B 


tained ;  secondly,  that  there  was  no  o^irobontive  evi- 
dence of  Poughor's  testimonj.  Suppose  the  judge  was 
wrong  in  compelling  the  witness  to  answer,  and  in 
xvoeiving  the  answers  so  obtained. 

Unx,  J. — Is  it  a  question  of  improperly  admitting 
•Yidenoe?  The  evidence  is  proper;  tlie  evidence  is 
admissible  according  to  all  the  roles  of  law ;  but  there 
is  a  privilege  in  the  witness  (it  may  or  may  not  be  so) 
which  only  appertains  to  him  and  does  not  appertwn  to 
the  party.  Suppose  that  the  witness  was  perfectly 
willing,  the  party  oould  not  object,  and  say,  **  Yon  are 
not  to  answer  because  yon  will  criminate  yourself." 
He  might  say,  **  No ;  the  interests  of  truth  and  justice 
are  paramount,  and  I  will  give  the  eiidence."  Tlie 
judge  might  say,  '*  Ko ;  I  will  not  allow  you  that  privi> 
lege."  That  is  something  about  which  the  witness  can 
complain,  but  the  party  cannot  The  question  has 
arisen  in  a  case  where  an  attorney  is  asked  to  disclose 
that  which  his  professional  dnty  would  prevent  bis 
disclosing.  He  is  willing  to  waive  It,  and  the  client  is 
willing  to  waive  it.  The  party  in  the  suit  cannot  in- 
terpose and  say  he  will  not  have  it. 

Jmnes, — This  is  a  case  peculiar  in  its  circumstances. 
The  learned  judge,  if  it  had  not  been  thoroughly  con- 
sented to  by  the  Grown  that  the  deft  was  to  have  the 
benefit,  altboogh  there  may  have  been  no  case  in  point 
on  this  doubtful  question,  would  not  have  compelled 
the  witness  to  answer  the  Questions,  and  the  deft,  could 
not  have  been  convicted.     In  Bfx  v.  Beading^  7  SL 
Tr.  296,  it  was  held  that  the  witness  was  privileged 
from  answering  questions  respecting  the  commisaon  of 
an  offence,  although  he  had  received  a  pardon.    And 
by  the  12  &  13  WiU.  3,  c  2,  it  is  provided  that  no 
fArdon  uuder  the  Great  Seal  shall  be  pleadable  to  an 
impeachment  by  the  Commons  in  Parliament.     In  this 
CBsethe  prosecution  was  instituted  in  pursuance  of  a  reso- 
lution of  the  House  of  Commons.  Secondly,  there  was  no 
coRoborative  evidence  of  Pongher's  testimony,  and  the 
judge  ought  to  have  directed  the  jury  not  to  act  upon  it. 
There  exists  a  course  of  practice  in  the  adminbtration 
of  the  criminal  law  of  this  country,  that  a  man  cannot 
be  found  guilty  on  the  simple  evidence  of  an  accessory, 
^d  it  is  put  upon  tlie  principle  that  if  you  allow  a  man 
who    comes   forward    and  sUtes  he   is  guilty   of  a 
crime  to  give  evidence  against  another,  you  enable  a 
guilty  person  to  come  forward  and  charge  an  innocent 
person,   and    upon   his   simple  statement  to  convict 
him.    A  practice  has  arisen  and  been  in  force  for 
a  considerable  time,  that  a  roan  cannot  be  convicted 
upon   the  evidence  of  an  accessory,  except  there  is 
some  corroboration  of  it.     In  this  case  there  was  no 
corroboration  of  any  of  the  witnesses  within  the  true 
spirit  of  this  rule.     At  the  trial  the  judge  should  have 
adopted  the  ordinary  oourse,  and  have  told  or  directed 
the  jury  that,  as  there  *was  no  corroborative  evidence, 
they  ought  not  to  act  upon  the  evidence  of  the  witness. 
CocKBURN,  C.J. — if  he  told  them  the  practice  was 
l^nerally  not  to  act  on  the  evidence  of  an  accomplice 
without  being  confirmed,  but  if  the  evidence  made  out 
to  their  minds  that  he  was  speaking  the  truth,   Uiey 
ought  to  believe  him.     I  thiiik  his  direction  was  right. 
I  protest  against  its  being  the  duty  of  the  judge  to 
direct  the  jury  to  acquit  because  the  evidence  of  an  ac- 
complice is  uncorroborated. 

WiGHTMAN,  J. — The  law  does  not  of  necessity 
require  any  corroboration. 

James. — The  subject  is  discussed  in  1  Phillips  on 
Evidence,  and  the  various  cases  oonmiented  upon,  and 
at  page  101  it  is  said  :  **  On  a  review  of  the  cases 
above  cited,  the  result  that  may  be  deduced  from 
them  seems  to  be,  that,  on  the  trial  of  a  prisoner 
against  whom  an  accomplice  appears  as  a  witness, 
there  should  be  (in  order  to  warrant  a  judge  in  ad- 
vising a  jury  to  give  credit  to  such  a  witness,  and  to 
warrant  the  jury  in  convicting)  some  confirmatory 
evidence  that  is  -proof  independent  of  the  evidence  of 


the  accomplice,  from  which  it  may  be  reasonably  in- 
ferred that  the  prisoder  was  concerned  with  the  ac«- 
complice  in  the  commission  of  the  crime.'* 

CocKBURN,  C  J. — It  is  stated  very  well  in  Taylor 
on  Evidence,  796 :  "  The  degree  of  credit  wliich  ought 
to  be  given  to  the  testimony  of  an  accomplice  is  a 
matter  exclusively  within  the  province  of  the  jury. 
It  has  sometimes  been  said  they  ought  not  to  believe 
him  unless  his  evidence  is  corroborated  by  other  evi- 
dence, and  without  doubt  great  caution  in  weighing, 
such  testimony  is  dictated  by  ^prudence  and  reason. 
But  no  positive  rule  of  law  exists  upon  the  subject, 
and  the  jury  may,  if  they  please,  act  upon  tlie  evi* 
dence  of  an  acoomplice,  even  in  a  capital  case,  without 
any  confirmation  of  his  statement.  It  is  true  that 
judges  in  their  discretion  will  advise  a  jury  not  to  con- 
vict a  prisoner  upon  the  testimony  of  an  accomplice 
alone,  and  without  corroboration,  and  the  practice  of 
giving  such  advice  is  now  so  general  that  its  omission 
would  be  deemed  a  neglect  of  duty  on  the  part  of  the 
judge.  Considering  too  the  respect  which  is  always- 
paid  by  the  jury  to  this  advice  from  the  bench,  it 
may  be  regarded  as  the  settled  oourse  of  practice  not 
to  convict  a  prisoner,  except  under  very  special  cur- 
cumstances,  upon  the  sole  and  uncorroborated  testi-» 
mony  of  an  accomplice.  The  judges  do  not,  in  such 
cases,  withd^w  ih»  cause  from  the  jury  by  positive^ 
directions  to  acquit,  but  only  advise  them  not  to  give 
credit  to  the  testimony."  I  think  that  is  a  fair  ex* 
position  of  what  the  present  practice  is.  We  think 
that  he  ought  not  to  have  told  the  jury  to  acquit  if  the 
witness  was  uncorroborated. 

The  CouKT,  after  consultuig  Martin,  B.,  granted  a 
rule  nisi  on  both  grounds. 

The  SolicUor-Gma^  (Shr  W.;  Atherton),  Monh 
and  Cleasbtf  showed  cause  against  the  rule,  and 
Edward  Jamef,  Price  and  T,  Jones  supported  it 
(Feb.  12  and  13, 1861,  at  the  sittinc^  after  HiUry 
Term).  The  Court  ducharged  the  itQc  so  far  as- 
related  to  the.  want  of  corroboration  of  the  witness 
Pougher,  and  d'uvcted  Uiat  the  other  pomt  should  be 
argued  in  the  following  Easter  Term  by  one  counsel 
on  each  side. 

Cbompton,  J. — ^This  role  was  moved  for  on  on» 
ground  that  there  was  no  corroboration  of  the  witness 
Pougiier.     It  may  be  a  question  whether  Pougher  was- 
an  acoomplice  of  the  deft.'s ;  but,  treating  him  as  an 
accomplice,  the  question  is,  was  the  judge  warranted 
in  the  duection  he  gave  to  the  jury  ?    The  law  is  laid 
down  correctly  in  Jieg,  v.  Stubbs,  1  Dears.  C.  C.  555, 
by  Jervis,  CJ.i  "  It  is  not  a  rule  of  law  that  an  ac- 
complice must  be  confirmed  in  order  to  render  a  con- 
viction valid,  and  it  is  the  duty  of  the  judge  to  tell  the 
jury  that  they  may,  if  they  please,  act  on  the  uncon- 
firmed testimony  of  an  accomplice.     It  is  a  rule  of 
practice,  and    that  only,    and   it   is   usual   in  prac- 
tice, for  the  judge  to  aidvise  the  jury  not  to  convict 
on  the  testimony  of  an  accomplice  alone,  and  juries 
generally  attend  to  the  direction  of  the  judge,  and  re- 
quire  confirmation."     To  my  mind,  there  was  fully 
sufficient  corroboration    to   warrant    the    verdict   of 
the  jury.     It  is  not  necessary  that  the  corroboratioa 
should  be  as  to  the  very  facts  stated  by  the  witness. 
What  corroboration  b    sufficient  may   depend  on  a 
variety  of  circumstances. 
The  rest  of  the  Court  concurred. 
Aprii  2.'^.— C/eas6y,  for  the  Crown,  argued  the  point 
reserved  against  the  rule,  and  Edward  James  sup- 
ported the  rule. 

Authorities  cited:— Tayl.  Ev.  1174;  The  People  v* 
Afatker,  4  Wendell's  Kew  York  Rep.  254  ;  4  Bl. 
Com.  259 ;  4  Inst.  22-3 ;  Com.  Dig.  ParL  L.  28  to  40; 
Seld.  Jud.  Pari.  36;  HaUam's  EngL  cap.  12,  s.  2  ; 
Vin.  Abr.  £.  2 ;  Fishr  v.  lUmaids,  12  C.  B.  762  ;. 
Ji,  V.  Lord  ShafUsbttry -,  3  Inst.  236 ;  7  Com.  Dig.  tit. 
'« Pardon,"  B. ;  9  &  10  WiU.  3,  c  32.     Cur.  adv.  vuiL 
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GocKBUKN,  0.  J. — This  case  comes  before  as  nnder 
peculiar  drcumstanccs.  On  the  trial  of  the  deft,  on 
an  information  bj  the  Attornej-General  for  bribery,  a 
Tritness  who  was  called  to  prove  the  fact  of  his  having 
received  a  bribe  from  the  deft.,  objected  to  give  evi- 
dence, on  the  groand  that  the  effect  of  the  evidence  he 
was  called  upon  to  give  would  be  to  criminate  himself. 
Thereupon  the  counsel  for  the  Crown  handed  in  a 
pardon  under  the  Great  Seal  to  the  witness,  who 
accepted  it.  The  witness,  however,  still  objected  to 
give  evidence,  and  the  learned  judge  who  presided  at 
the  trial,  entertaining  a  doubt  as  to  whether  the  wit- 
ness could  be  properly  compelled  to  answer,  notwith- 
standing the  piurdon,  an  arrangement  was  come  to 
between  the  counsel  on  both  sides,  with  the  sanc- 
tion of  the  judge,  thut  the  witness  should  be 
directed  to  answer,  but  that  the  opinion  of  this  court 
shocld  be  taken  as  to  whether  the  privilege  of  the  wit- 
ness remained,  notwithstanding  the  pardon,  the  counsel 
for  the  Grown  undertaking,  in  the  event  of  the  court 
holding  in  the  affirmative,  to  enter  a  noUe  prosequi  if 
the  deft,  should  be  convicted.  We  think  it  necessary 
to  protest  against  a  repetition  on  any  future  occasion 
of  a  proceeding  which  we  believe  to  be  wholly  unpre- 
cedented, it  appearing  to  us  inconvenient  and  un- 
becoming that  this  court  should  be  called  upon  to 
pronounce  a  judgment  which  it  is  without  authority  to 
enforce.  It  is  perhaps  to  be  regretted  that  under  sucli 
circumstances  a  rule  nisi  should  have  been  granted. 
Probably,  had  the  rule  ntti  for  a  new  trial  been  moved 
for  on  this  ground  alone,  we  should  have  refused  the 
rule  ;  but  the  rule  having  been  moved  for  on  other 
grounds  as  well  as  on  this,  it  was  somewhat  impro- 
vidently  allowed  on  this  ground  also.  Now,  however, 
the  matter  having  been  discussed  on  a  rule  granted  by 
us,  we  think  it  best  to  pronounce  our  opinion  on  the 
point  submitted  to  us,  but  we  are  anxious  to  protect 
ourselves  against  the  present  proceeding  being  drawn 
into  a  precedent  or  adopted  on  any  future  occa- 
sion. Upon  the  first  argument  we  held  that 
the  pardon  took  away  the  privilege  of  the  witness, 
80  far  as  regarded  any  risk  of  prosecution 
at  the  suit  of  the  Crown  ;  but  it  was  objected 
that  a  pardon  was  no  protection  against  an  im- 
peachment by  the  Commons  in  Parliament,  and  on  this 
pouit  the  case  was  argued  before  us  in  the  last  term. 
The  question  on  which  our  opinion  is  now  required  is, 
whether  the  enactment  of  the  thund  section  of 
the  Act  of  Settlement,  the  12  &  13  Will.  3,  c. 
2,  *'that  no  pardon  under  the  Great  Seal  shall  be 
pleadable  to  an  impeachment  by  the  Commons  in  Par- 
liament," is  a  sufficient  reason  for  holding  that  the 
privilege  of  the  witness  still  existed  in  this  case,  on  the 
ground  that  the  witness,  though  protected  by  the 
pardon  against  every  other  form  of  prosecution,  might 
possibly  bo  subject  to  parliamentary  impeachment.  In 
support  of  this  proposiiion  it  was  urged  on  behalf  of 
the  deft,  that  bribery  at  the  election  of  members  to 
serve  in  Parliament  being  a  matter  in  which  the  House 
of  Commons  would  be  likely  to  take  a  peculiar  interest, 
as  immediately  affecting  its  own  privileges,  it  was  not 
impossible  that  if  other  remedies  proved  ineffeetual, 
proceedings  by  impeachment  might  be  resorted  to.  It 
was  also  contended  that  a  bare  possibility  of  legal  peril 
was  sufficient  to  entitle  a  witness  to  protection  ;  nay, 
further,  that  the  witness  was  the  sole  judge  as  to  whether 
his  evidence  would  bring  him  into  danger  of  the  law, 
and  that  the  statement  of  his  belief  to  that  effect,  if 
not  manifestly  made  mo/a  fide,  would  bo  received  as 
conclusive.  With  the  latter  of  these  propositions  we  are 
altogether  unable  to  concur.  Upon  review  of  the  autho- 
rities, we  are  clearly  of  opmion  that  the  view  of  the  law 
propounded  by  Lord  Wensleydale  'mOsbome  v.  The  Lon- 
don Dock  Company^  10  Ex.  701,  and  acted  upon  by 
Stuart,  y.C.  in  SideboUam  v.  Adkifu,  3  Jur.  N.S. 
631    is  the  correct  one,  and  that  to  entitle  a  party 


called  as  a  witness  to  the  privilege  of  silence,  the  eooit^ 
must  see,  from  the  circumstances  of  the  case  and  the- 
naturo  of  the  evidence  which  the  witness  is  called  t» 
give,  that  there  is  reasonable  ground   to  apprehend 
danger  to  the  witness  from  his  being  compelled  to 
answer.     Indeed,  wo  quite  agree  that  if  the  fact  of  the 
witness  being  in  danger  be  once  made  to  appear,  great 
latitude  should  be  allowed  to  him  in  judging  for  him- 
self of   the   effect  of  any  particular  question,    there 
being  no  doubt,  as  observed  by  Alderson,  B.  in  Otbame 
V.  7'he  London  Dock  Company ^  that  a  question  which 
might  appear  at  first  ught  a  very  innocent  one,  mighty 
by  affording  a  link  in  a  chain  of  evidence,  become  the- 
means  of    bringing  home  an   offence  to  the    party 
answering.     Subject  to  this  reservation,  a  judge  is,  in. 
our  opinion,  bound  to  insist  on  a  witness  answering 
unless  he  is  satisfied  that    the    answer    will    t«nd> 
to  put  the  witness  in  peril.       Further  than   this, 
we  are  of    opinion    that    the  danger  to  be  appre- 
hended must  be  real  and  appreciable  with  reference  to 
the     ordinary     operation    of   law    in    the    ordinary 
coiu*se  of  things,    not    a    danger  of   an   imaginaij 
and  unsubstautisil  character,  having  reference  to  MMne 
extraordinary  and  barely  possible  contingency,  so  im- 
probable thHt  no  reasonable  man  would  suffer  it  ^ 
influence  his  conduct.     We  think  that  a  merely  reniote 
and  naked  possibility  out  of  the  ordinary  course  of  thfr 
law,  and  such  as  no  reasona*ble  man  would  be  affected 
by,  should  not  be  suffered  to  obstruct  the  adminiatra- 
tion  of  justice.     Tho  object  of  the  law  is  to  afford  to 
a  party  called  upon  to  give  evidence  in  a  proceeding: 
inter  alios^  protection  against  being  brought  by  mean» 
of  his  own  evidence  within  the  penalties  of  the  law. 
But  it  would  be  to  convert  a  salutary  protection  into  » 
means  of  abuse  if  it  were  to  be  held  that  a  mere  ima- 
ginary possibility  of  danger,  however  remote  and  impro- 
bable, was  sufficient  to  justify  the  withholding  of  evi* 
dence  essential  to  the  ends  of  justice.     Now,  in  the- 
present  case,  no  one  seriously  supposes  that  the  witness- 
runs  the  slightest  risk  of  an  impeachment  by  the  House 
of  Commons.  No  instance  of  such  a  proceeding  in  the,an' 
happily,  too  numerous  cases  of  bribery  which  hare  engaged 
the  attention  of  the  House  of  Commons  has  ever  occurred, 
or,  so  far  as  we  are  aware,  has  ever  been  thought  of. 
To  suppose  that  such  a  proceeding  would  be  applied 
to  the  case  of  this  witness  would  be  simply  ridiculous, 
more  especially  as  the  proceeding  by  infonnation  was 
undertaken  by  the  Attorney-General  by  the  direction  oT 
the  House  itself,  and  it  would  therefore  be  contrary  to 
all  justice  to  treat  the  pardon  provided  in  the  interest 
of  the  prosecution  to  insure  the  evidence  of  the  wit- 
ness as  a  nullity,  and  to  subject  him  to  a  proceeding  by 
impeachment.      It  appears  to  tis,  therefore,  that  the 
witness  in  this  case  was  not  in  a  rational  point  of  view 
in  any  tho  slightest  real  danger  from  the  evidence  he- 
was  called  upon  to  give  when  protected  by  the  pard<m 
from  all  ordinary  legal  proceedings,  and  that  it  was 
therefore  the  duty  of  the  presiding  judge  to  compel  him 
to  answer.      It  follows  that,  in  our  opinion,  the  law 
officers  of  the  Crown  are  not  bound  to  enter  a  notte 
prosequi  in  favour  of  the  defk.         Rule  discharged* 


COUBT  OF  COMMON  BENCH. 

Reported  by  DA:riBL  Thokas  Evaks  and  W.  Ma.Ti\  Esgrft^ 

Barri8ters-at-Law. 


May  15  and  July  8. 
TowKSEND  (app.)  V.  RjsiUD  (resp.) 
8urveynr's  accounts — Allowance  of  kao  expenses  ly 
justices  sitting  at  special  seisions^5  f  6  Will  4^ 
c.  50, «.  111. 
By  sect.  Ill  ofb  f  6  WiiL  4,  e.  50.  it  is  enacted ikat 
if  the  inhabitants  of  any  parish  shall  agree  at  a 
vestry  to  defend  any  indictment,  fc,  or  to  dsfint 
amf  cg^pealf  it  shall  and  may  be  kaajvlfar  the  sm*- 
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9^for  of  sttch  pariah  to  charge  in  hit  account  the 
reatontAle  expense*  incurred  in  dejending  such 
i^peal  after  the  tame  shall  have  been  agrewi  to  bg 
such  utkabiianis  ai  a  vestry  ^and^  allowed  by 
two  justices  of  Vie  peace  vntJiin  the  division  where 
such  kiffhtoag  shall  be,  which  expenses^when  so  agreed 
to  ^^  or^  allowed^  shaU  be  paid,  ^c. : 
Seidy  theU  when  such  expenses  had  been  agreed  to  bg 
the  inheUntants  ai  a  vestry,  ii  was  not  necessary, 
under  sect  111,  that  they  should  also  be  allowed  by 
two  JusiiceSj  and  that  the  word  "  and  **  before 
**  aXUnoed  "  in  the  early  pari  of  the  section  slundd 
he  read  "  or:' 

Thiis  WHS  a  case  stated  bj  the  josticea  of  Wilts, 
wbioh  was  sent  back  by  an  order  of  this  coart,  made 
on  May  11th  {vide  4  L.  T.  Bep.  N.  S.  447),  to  be 
•Aineiided. 

Gaae,  as  origioalljr  stated  for  the  opinion  of  tbe 
•court  : — 

The  reap,  had  been  for  msny  yean  past  appointed, 
under  5  &  6  Will.  4,  c.  50,  as  a  salaried  sorveyor  of 
highways  for  the  parish  of  Swindon,  in  the  county  of 
Wilts. 

On  the  25th  March  1859    the  resp.  was,  by  the 
inhabitants  of  the  said  parish,  Ugain  elected,  and  ho 
was  duly  appointed  as  such  snrveyor.     On  the  29th 
Jllarch  1860  the  resp.,  as  such  surveyor,  made  up  and 
signed  his  accounts  for  the  past  year,  and  laid  them 
before   the   parishioners    in  Testry  assembled;    and 
Afterwards,  on  the  same  day,  it  being  a  special  ses- 
sions for  the  purposes  of  the  highways  for  the  petty 
•division   of  Swindon,   in  which  tbe  said  parish  of 
Swindon  is  sitnate,  the  said  resp.  laid  the  same  ac- 
•counts   before   us;  and  thereat,  at  the  time  of  the 
verification  of  such  accounts,  the  app.,  being  a  person 
chargeable  to  the  highway  of-  the  said  parish,  made  his 
•complaint  to  us  against  the  surveyor,  and  we  heard 
•such  complaint,  and  we  examined  the  resp.  upon  oath, 
and  such  complaint  on  the  said  special  sesnon  was 
•by  us  adjourned  from  time  to  tune  unto  this  day. 

The  app.  objected  to  sundxy  items  in  the  resp.*s 
Account,  and   amongst  them  were  the  sums  of   15/. 
and  105/.  12«.  2d.     We,  acting  under  5  &  6  Will.  4, 
-c  50,  8.  44,  heard  the  complaint  of  the  app.,  and  ex* 
■amined  the  resp.  on  oath.     Upon  such  examination  we 
disallowed  the  said  sum  of  151,  but  as  regarded  the 
aum  of  105/.  12«.  2dl,  it  appeared  to  have  been  in- 
curred by  the  resp.,  as  such  surveyor,  in  law  proceed- 
ing under  sanction  of  the  inhabitants  of  the  parish  of 
■Swindon  in  vestiy  assembled;   and  the  bill  of  the 
solicitor   fur  the  resp.,   by  which  tlie  said  sum  of 
105/.  12<.  2d,  was  incurred,  was  duly  taxed  by  the 
<:lcrk  of  the  peace  of  the  county  of  Wilts  at  that  sum. 
Tbe '  app.  contended  before    us,  that  under  5  &  6 
AVill.  4,  c.  50,  8.  Ill,    the  resp.  was  only  entitled  to 
have  charged  that  sum  of  105/.  12«.  2d.  in  liis  ac- 
xount,  after  the  same  should  have  been  agreed  to  by 
the  inhabitants  at  vestry,  and  allowed  by  two  justices 
of  the  peace  within  the  division.     We,   having  duly 
•considered  the  whole  of  the  circumstances,  saw  no 
.reason  for  disallowing  that  sum,  and  we  made  no  order 
j-espectingit.     The  accounts  were  verified  and  signed, 
iuid  we  signed  at  the  foot  of  such  account  the  following 
verification: — '*  The  within  and  foregoing  account  was 
verified  before  the  Kev.  Giles  Danbeoy,  clerk,  and  John 
•Samuel  Willes  Johnson,  Esq.,  two  of  her   Majesty*8 
justices  of  the  peace  for  the  county  of  Wilts,  at  a 
special    sessions    for   the  highways  in   and  for  the 
-division  of  Swindon,  at  Swindon  in  the  said  county, 
holden  on  the  29th  day  of  March  last,  and  thence  con- 
tinued by  adjouriunent  from  time  to  time  until  this 
day.      And  we,   the  said   above-mentioned  justices, 
present  at  tbe  special  sessions,  and  also  the  same  and 
miyority  of  justices  now  present  at  the  a^oumment 
thereof,  and  complaint  having  been  then  and  now  at 
■the  time  of  such  verification  mode  to  us  by  James 


Ck>plestone  Townsend,  an  inhabitant  of  Swindon, 
against  such  acceunt^  and  having  heard  such  oom- 
plaint  and  examined  William  Read  the  surveyor  on 
oath,  and  having  taken  the  whole  of  such  complaint 
and  objections  to  snob  account  made  by  the  said  James 
Goplestone  Townsend,  to  order  that  the  sum  of 
15l  fer  law  expenses  of  Henxy  Kinneir,  a  solicitor,  as 
per  bill,  be  disallowed,  and  be  struck  out  of  such 
account,  leaving  a  balance  of  107/.  13«.  2d.  due  to  the 
said  surveyor.  Dated  24th  May  I860."  The  app 
contended  that  we  were  wrong  in  point  of  law,  inas- 
much that  the  said  sum  of  105t  12«.  2d,  having  been 
objected  to  by  him  as  an  illegal  payment  made  by  the 
resp.  out  of  the  highway-rates  of  the  parish  as  such 
surveyor,  we  should  upon  the  verification  of  such 
accounts  have  made  an  order  that  Uiat  specific  sum 
should  have  been  allowed,  as  the  app.  alleged  that  he 
might  then  have  claimed  a  right  of  appeal  against  such 
allowance,  as  an  order  made  by  justices.  Whereupon 
the  app.  asks  the  opinion  of  the  Court  of  G.  P. : 
First,  whethor  under  the  circumstances  stated,  the  sum 
of  105/.  \2s,  2d.  ought  to  have  been  allowed  or  dis- 
allowed by  us ;  secondly,  whether  (if  the  court  should 
be  of  opinion  that  the  sum  of  105/.  12s.  2d  ought  to 
have  been  allowed)  the  aforesaid  verification  of  such 
surveyor's  account  by  us  made  is  a  good  and  sufficient 
order  and  allowance  for  that  purpose. 

Amended  case. 
We,  the  undersigned,  two  justices  of  the  county  of 
Wilts,  and  who  granted  a  case  on  the  24th  May  1860 
for  the  opinion  of  this  court,  made  on  the  11th  day  of 
May  now  instant,  ordered  to  be  remitted  to  us  to  be 
amended,  by  stating,  first,  the  nature  of  the  law  pro- 
ceedings for  which  the  sum  objected  to  was  incurred  ; 
secondly,  the  objections  taken  by  the  app.     As  to  the 
first  point,  we  state  us  to  the  nature  of  the  law  pro- 
ceedings :  It  appears  to  us  that  tiie  whole  of  such 
bill  of  costs  was  incurred  in  respect  of  proceedings 
arising  out  of  matters  of  appeal  to  the  quarter  sessions 
of  Wilts,  made  by  Messrs.  Barnes,  Fi-eeman  and  Wool- 
ford,  inhabitants  of  the  parish  of  Swindon,  consequent 
on  tlieir  having  been  assessed  to  a  highway-rate  of  the 
parish  of  Swindon,  dated  the  9th  day  of  June  1858  ; 
and  the  charges  are  arranged   in    such    bill  under 
sepvate    headings    therein ;     and,   as    to  one  part 
thereof,  they    appear   to    commence    with  the  first 
item  of  the  date  of  the  30th  Oct.  1858,  as  the  resp.'s 
costs  of  appeal  from  the  quarter  sessions  agunst  a 
highway  rate,  such  appeal  appearing  to  have  been  on  a 
case  stated  from  the  quarter  sessions  for  the  Court  of 
Q.  B. ;  other  parts  of  the  bill  appear  to  relate  as  to 
costs  of  appeal  by  Messrs.  Freeman,  Woolford  and 
Barnes,  to  quarter  sessions  of  Wilts  ;  and  the  remain- 
ing portien  of  the  bill  **  as  to  proceedings  taken  before 
justices  in  petty  sessions  at  Swindon,  and  as  to  enforc- 
ing the  payment  of  costs  in  the  above  appeals.**    We 
also  state  that,  as  in  the  said  case,  it  was  found  a  by 
us  that  the  sum  of  105/.  \2s.  2d.  appeared  to  have 
been  incurred  by  the  resp.  as  such  surveyor  in  law  pro- 
ceedings, under  the  sanction  of  the  inhabitants  of  the 
parish  of  Swindon,  which  was  and  is  referred  to : — 
"  Parish  of  Swindon. — Notice  is  hereby  given,  that  a 
vestry  will  be  held  in  the  vestry-room  of  this  parish  on 
Thursday,  the  23rd  day  of  Sept.  mst.,  at  ten  o'clock 
in  the  forenoon,  for  the  purpose  of  taking  into  con- 
sideration the  notices  of  appeal  agunst  the  highway- 
rate  given  by  William  Amos  Barnes,  Henry  Edwards 
Freeman  and  William  Woolford,  and  the  steps  which 
should  be  taken  thereon.     Dated   this   18th  day  of 
Sept.  1858.    James  Wise,  overseer.    (Signed)  Wil- 
liam Read,  surveyor.**     In  pursuance  of  such  notice  a 
vestry  was  held  in  the  vestry-room  of  this  parish  on 
Thursday,  the  23d  Sept.  1858.     It  was  proposed  by 
Mr.  George  Reynolds,  seconded  by  Mr.  Charles  Hurt, 
and  carried  unanimously — '*  That  the  appeals  by  Wil- 
liam  Amos  Barnes,  Henry  Edwards  Freeman    and 
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"William  Woolford,  against  tbe  rate  made  for  the  re- 
pairs of  the  highways  of  this  pariili,  bearing  date  the 
9th  day  of  June  now  last  past,  which  appeals  were 
•entered  at  the  general  quarter  sessions  of  the  peace  of 
•our  Lady  the  Queen,  held  at  Warminster  on  Tuesday, 
tlie  39th  day  of  June  last,  at  which  sessions 
it  was  ordered  that  the  hearing  and  determina- 
tion of  the  said  appeals  bo  adjourned  until  the  next 
freneral  quarter  sessions  of  the  peace  to  be  holden  in  and 
for  the  county  of  Wilts,  be  defended  by  the  parish." 
N.B.  Mr.  Towusend,  being  professionally  concerned  for 
the  apps.,  declined  to  take  any  part  in  the  above  resolu- 
tion. Proposed  by  Mr.  J.  C.  Townsend,  seconded  by  Mr. 
Hurt,  and  mianimously  carried — **'rhat  Mr.  Uenxy 
£inneir,  solicitor,  be  instructed  by  Mr.  Read,  the  sur- 
veyor of  the  highways,  to  conduct  the  defence  of  the 
appeals  mentioned  in  the  last  resolution.'*  We  also 
-state  that  it  appeared  to  us  that  a  vestry  of  the  in- 
habitants of  the  said  parish  of  Swindon  was  held  on  tlic 
29th  March  1860,  for  the  purpose  of  passing  the  ac- 
counts for  the  past  year  of  the  surveyor  of  tbe  said 
parish  of  Swindon,  under  the  5  &  6  Will.  4,  c.  50 ; 
iind  previously  to  such  accounts  being  made  up,  ba- 
lanced and  laid  before  the  vestry  to  be  examined  and 
Allowed,  such  bill  of  105^  12s.  2d,  was  inserted  by  the 
surveyor  in  his  account ;  and  at  such  vestry  it  was 
paid  by  the  resp.,  as  such  surveyor,  to  Mr.  Henry  Kin- 
neir,  his  solicitor,  to  whom  the  bill  was  due,  and  at 
euch  vestry  the  8urveyor*s  accounts  were  produced, 
examined  and  allowed.  [The  case,  after  stating  some 
facts  as  to  the  taxation  of  the  bill,  continued.]  We 
also  state  that  we  found  that  the  costs  incurred  in  the 
said  bill  had  been  incurred  after  the  inhabitants  of  the 
parish  had  agreed  to  defend  such  appeals  against  the 
Lighway-rate,  as  appears  by  the  extracts  of  the  minutes 
in  the  vestry  books,  which  we  have  above  set  forth. 
AVe  also  state  that  such  bill  of  costs  did  not  appear  to 
US  to  have  been  allowed  by  two  justices,  previous  to  the 
«ame  having  been  charged  in  the  surveyor's  account 
when  laid  before  the  vestry  and  paid  by  the  surveyor. 
As  to  the  second  point,  we  state  the  objections  taken 
hj  the  app.  to  be  as  follows: — "  First,  that  the  said 
xesp.  had  charged  in  his  account  a  bill  of  costs  or  law 
expenses,  amounting  to  the  sum  of  lObL  12s.  2d,  in- 
curred in  or  about  defending  certain  appeals  against 
the  highway-rates  for  the  parish  of  Swindon,  at  a 
vestry  convened  for  the  purpose  of  considering 
the  same,  as  required  by  the  illth  section  of 
A  &  6  WilL  4,  c  50.  Secondly,  that  the  said 
resp.  had  charged  in  his  account  such  bill  of  costs  or 
expenses  before  the  same  had  been  alldwed  by  two  jus- 
tices of  the  peace,  as  required  by  the  same  section  of 
the  said  Act*'  The  third  objection  referred  to  the 
taxation  of  the  bill  of  costs,  but  as  nothing  tamed  upon 
it,  it  is  unnecessary  to  insert  it. 

Phipectk,  for  the  resp.,  cited  JUff.  v.  The  Justices  of 
Hie  West  Riding  of  Yorkshire,  I  Q.  B.  624 ;  Meg,  v. 
Jitstices  of  Leicestershire^  8  £.  &  B.  557,  and  con- 
tended that  the  allowance  by  the  justices  sitting  in  petty 
sessions,  under  sect.  44  was  a  sufficient  allowance  by 
two  justices  under  sect  111. 

Martin,  for  the  app.,  cited  Reg.  v.  Goodmough,  2 
A.  &  E.  463,  and  contended  that,  by  the  Illth  section, 
it  was  necessary  that  the  expenses  sliould  be  allowed 
by  the  vestry  and  also  by  two  justices,  before  they 
could  be  charged  in  the  surveyor's  account,  and  that 
the  account  should  afterwards  be  laid  before  the  jus- 
tices sitting  in  petty  sessions  under  sect.  44. 

Cur.  ado.  wU. 

Jvig  8. — Williams,  J.  now  delivered  the  judgment 
of  the  court — Upon  the  alignment  of  this  case  before 
my  brothers  Willes,  Byles  and  myself,  only  one  point 
was  submitted  for  our  consideration,  namely,  whether 
the  justices  sitting  in  petty  sessions  ought  to  have  dis- 
allowed the  item  in  the  surveyor's  account  of 
105A  12c  2d.,  with  respect  to  law  expenses.    The 


question  turns  upon  the  Illth  section  of  th«   General 
Highway  Act,  5  &  6  Will. 4,  c.  50,  by  which  it  is  enacted 
that :  ^*  If  the  inhabitants  of  any  parish  shall  agree  at 
a  vestry  to  defend  any  indictment  found  against  any 
such  parish,  or  to  appeal  against  any  order  made  by  or 
proceeding  of  any  justice  of  the  peace  in  the  executioQ 
of  any  powers  given  by  this  Act,  or  to  defend  any 
appeal,  it  shall  and  may  be  lawful  for  the  surveyor  of 
suc^  parish  to  charge  in  his  account  the  reasonable 
expenses  incurred  in  defending  such  prosecutioi),  or 
prosecuting  or  defending  such  appeal  after  the  same 
shall  have  been  agreed  to  by  such  inhabitants  at  a 
vestry  or  public  meeting  as  aforesaid,  and  allowed  by 
two  justices  of  the  peace  within  tlie  division  where  socit 
highway  sliall  be,  which  expenses,  when  so  agreed  to 
or  allowed  shall  be  paid  by  such  parish  out  of  the'  fines, 
forfeitures,  payments  and  rates,  authorised  to  be  col- 
lected and  raised  by  virtue  of  this  Act;  provided, 
nevertheless,  that  if  the  money  so  collected  and  raised 
is  not  sufficient  to  defray  the  expenses  of  repairing  the 
highways  in  the  said  parish,  as  well  as  of  defending 
such  prosecution,  or  prosecuting  or  defending   sadi 
appeal  as  aforesaid,  the  said  surveyor  is  hereby  anUio- 
rused  to  make,  collect  and  levy  an  additional  rate  in 
the  same  manner  as  the  rate  by  this  Act  is  aathorised 
to  be   made  for  the  repair  of  the  highway.*'      Tbe 
app.'s  contention  before  us  was,  that  by  reason  of  this 
enactment  the  surveyor  could  not  chaige  his  law  ex- 
penses in  his  account  until  after  the  same  bad  been 
agreed  to  by  the  inhabitants  in  vestry,  and  been  allowed 
by  two  justices  of  the  peace.      It  was  urged  in  the 
argument  that  in  the  Act  it  is  sud  that  the  snrveyor 
may  charge  his  expenses  in  the  aooount  after  they 
have  been  agreed  to  at  vestry,  and  allowed  by  two 
justices  of  the  peace,  and  afterwards  it  proceeds  to 
enact  that  the  expenses,  when  so  agreed  to  or  allowed, 
shall    be    paid  by  such  parish,    &c,    and    it    was 
suggested    that  the  word    *'or**    was   pUunly  pnt 
by  mistake    for    '*and."      In   our  opinion,   the  in- 
accuracy   is    rather    in    putting    "and'*    for    ''or*' 
in   the   earlier  part  of  the  section.    We  are  led  to 
this  conclusion,  not  only  by  considering    this   con- 
struction the  more  reasonable,  but  also  by  referring  to 
the  language  of  the  65th  section  of  IS  Geo.  3,  c.  78 
(the  earlier  General  Highway  Act),   for  which  the 
present  section  is  substituted,  and  which  is  in  these 
words: — "And  be  it  further  enacted,  that  if  the  in- 
habitants of  any  parish,  township,  or  place,  shall  agree 
at  a  vestry  or  public  meeting  to  prosecute  any  person 
by  indictment  for  not  repairing  any  highway  widim 
such  parish,  township,  or  place,  which  they  apprehend 
such  person  was  obliged  by  law  to  repair,  or  for  com- 
mitting any  nuisance  upon  any  highways,  or  shall 
agree  at  soch  vestry  meeting  to  defend  any  indictment 
or  presentment  preferred  against  any  such   parish, 
township,  or  place,  it  shall  and  may  be  lawful  for  the 
surveyor  of  such  parish,  township,  or  place,  to  cfaaige 
in  his  account  the  reasonable  expenses  incurred  in 
carrying  on  or  defending  sneh  respective  prosecutions, 
after  the  same  shall  have  been  agreed  to  by  sncb  in- 
habitants at  a  vestry  or  public  meeting,  or  allowed  by 
a  justice  of  the  peace  within  the  limit  where  such 
highway  shall  be ;  which  expenses,  >Rrhen  so  agreed  to 
or  allowed,  shall  be  paid  by  such  parish,  township,  or 
place  out  of  the  fines,  forfeitures,  compositions,  pay- 
ments and  assessments  authorised  to  be  collected  and 
raised  by  viitne  of  this  Act**    In  the  case  before  us, 
therefore,  we  think  the  surveyor  was  entitled  to  charge 
the  expenses  in  question  after  they  had  been  either 
agreed  to  at  vestry,  or  allowed  by  two  justices ;  and 
we  further  think  it  appears  to  have  been  sufficiently 
agi^eed  to  at  vestry,  having  regard  to  what  is  stated 
in  the  case,  to  have  been  incurred  at  the  vestry  held 
on  the  29th  Mareh  1860;   consequently  we  sre  of 
opinion,  upon  this  ground,  that  the  sum  in  qnestion 
was  properly  allowed  in  the  surveyor's  aoooont  There- 
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fore  it  becomes  annecessary  to  consider  whether  the 
Te8p."fra8  also  right  in  contending  that  the  allowance 
hj  the  jasUees  was  a  sufficient  allowance  by  two 
jnatioes  within  the  meaning  of  the  1 11th  section. 

Judgment  for  the  re$p. 


COUBT  OF  ABOHBS. 

SaUtrday,  Nov.  2. 

(Before  Dr.  Lcshington.) 

The  office  of  Judge  promoted  bj  Bvrdek  v.  Heath. 

ArUeUs  vfreUfficn — 'R^wgnant  doetrinu — Obliga- 
Uom  of  die  elergg, 
'The  obUgaHtme  of  the  dergy  are  tioofM:  JhrtL,  to 
declare  aeeent  and  eoment  to  the  Book  of  Common 
Praget;  second,  to  eubeeribe  the  Thirtg-nine  Arti- 
eles  ofReUgion^ 

The  court  tnil  not  take  into  connderotum  the  internal 
conuietione  or  ammm  vfith  uMeh  the  Artidee  are 
mdncnbed;  U  trili  onlg  examine  the  doctrines  tm- 
peached,  and  see  if  theg  violate  the  plain  gramma- 
tioal  intent  and  meaning  of  tha  Book  of  Common 
Prager  or  the  Articles  of  Religion, 

'.The  oonstrndion  which  the  court  will  put  upon  those 
documents  is  ajudieial  construction, 

dfike  Article  admits  of  several  meanings^  without  any 

violation  of  the  ordinary  rules  of  construction  or 

.the  pittin  grammaticnl  sense,  Ae  court  will  hold 

.that  such  opiuion  might  be  lawfully  avowed  and 

maintained, 

Jf  'ike  dotitrvns  tfs  gu/saHun  had  heai  held  without 
offence  by  eminent  divines  of  the  Church,  then,  though 
it  might  be  difficult  to  be  reconciled  with  the  plain 
m/saning  of  the  Artidee,  bhmte  wiU  not  be  imputed 
to  those  who  hold  iL 

This  court  witt  not  question  doctrines  that  have  been 
allowed  or  tolerated  in  the  Church, 

Jn  construing  sermons,  the  court  will  not  be  bound  by 
the  strict  rules  whi«A  are  tqtpHed  to  the  construction 
of  the  Artides  and  Book  of  Common  Prayer,  but  it 
will  alhw  qf  a  greater  latitude  of  interpretation, 
and  wiUpermit  it  to  be  shown  that  thepreacher  did 
not  intend  to  contravene  the  statute  of  Elizabeth,  or 
topronudgate  doctrines  inconsistent  with  Me  Book  of 
Common  Prayer, 

The  court  wOl  not  for  this  purpose  assume  that  any- 
thing was  done  orintended  to  be  done  by  the  cattho' 
rHy  (tfUie  Legislature  or  of  the  Church,  which  it  did 
notjiul  within  the  four  comers  of  the  Artides  and 
theBookof  Common  Prayer  f  and,  on  Ae  other  hand, 
it  wiU  not  assume  that  anyOmg  therdn  found  was 
notintendedto  have  its  full  effect  andoperation* 

Th&re  are  many  matters  of  doctrine  dehors  both  the 
Artides  and  the  Book  of  Common  Prayer,  as  to 
which  entire  freedom  of  opinion  is  allowed.  But 
it  is  settied  law,  admitting  of  no  discussion^  that  the 
Artidee  tend  the  Book  of  Common  Prayer  must  be 
laihen  by  att  who  have  stAscribed  them  to  contain  the 
doctrines  of  the  Church  of  England^  and  that  these 
are^  so  far  as  there  set  forth,  accordant  with 
Scrytture, 

Jn  the  construction  of  the  statute  IS  Elie,  the  word 
"advisedly"  means  " ddiberately,^  as  contrasted 
with  ^^inadvertenthf,'^  or  "intmtionaily,"  that  is  to 
say,  with  an  express  and  avowed  purpose. 

The  uvtentUm  wiU  be  gathered  from  examination  of  the 

acts  complained  of. 
What  doctrines  are  hdd  to  be  in  contravention  qf  t/ie 
Artides  and  Book  of  Common  Prayer, 

The   statute  leaves  a  locus  penitentim  to  the    deft,, 
who  may  retract  before  sentence  passed. 
This  ease  was  argued  in  June  last,  and  his  Lordship 

•took  time    to  consider  his  decision.    The  questions 

•inTohvd  in  it,  and  the  form  in  which  they  were  raised, 

4ff«  ftiUj  stated  in  the  judgment 
^o.  Gas.] 


Dr.  Twiss,  Q.G.  and  Dr.  Swabey  for  the  prosecutor. 
Dr.  PhilUmore,  Q.C.  and  Bullar  for  the  deft. 
Dr.  LusHiNOTON  said  :• — Early  in  the  year  1860  a 
suit  was  instituted  in  this  court  by  the  direction  of  the 
Bishop  of  Winchester,  against  the  Rev.  D.  I.  Heath,  a 
clergyman  beneficed  in  that  diocese.     The  object  of 
that  suit  was  to  prefer  certain  charges  against  Mr. 
Heath  for  having  (irinted  and  published  several  sermons, 
called    "Sermons  on  Important  Subjects,"  parts  of 
which  were  alleged  to  contain  doctrines  repugnant  to 
the  Articles  of  Religion,  in  violation  of  the  statute  of 
Elisabeth  and  in  derogation  of  the  Book  of  Common 
Prayer.    I  must  presently  enter  minutely  into  the 
consideration  of  the  articles  which  contain  these  charges, 
but  this  general  description  will  suffice  for  my  immediate 
purpose— namely,  to  make  some  general  obsermtions 
as  to  the  principles  which  I  believe  ought  to  guide  the 
court  in  the  consideration  and  decision  of  oases  of  this 
description.     The  court  is  fully  aware  of  the  deep 
responsibility  which   attaches  to  it  in  the  ezerdse  of 
this  jurisdiction.    QuestionB  may  arise  most  important 
to  the  Established  Church.   The  abstruse  nature  of  the 
subject-matter  itself,  the  doctrines  of  the  Church  of 
EngUnd,  may  necessarily  introduce  oonsiderations  of 
great  difficulty.   A  miscarriage  by  this  court,  even  if  cor- 
rected by  the  court  above,  would  be  a  serious  evil.  Again, 
n  weighing  the  importance  of  such  cases,  the  court  must 
never  forget  that  the  character  and  interests  of  the  party 
proceeded  against  are  most  deeply  involved.    It  may 
be  meet,  in  the  first  instance,  briefly  to  recapitulate  the 
obligations  which  the  clergy  of  the  United  Church  are 
by  law  to  undertake.     They  are  twofold  :  they  must 
declare  their  assent  snd  consent  to  the  Book  of  Common 
Prayer,  and    they    must  subscribe  the    Thirty-nine 
Articles  of  Religion.  In  the  course  of  the  argument  ad- 
dressed to  tlie  court  on  the  part  of  Mr.  Heath  much  was 
said  as  to  the  animus  with  which  a  subscription  to  the 
Articles    might  be  made,  and  the  authority   of  Dr. 
Paley  was  cited  upon  this  subject.    I  disclaim  entering 
into  any  exanunation  of  this  argument,  for  I  think  that 
it  does  not  belong  to  the  court  to  discuss  it.     I  have 
nothing  to  do  with  the   internal  convictions  of  any 
persons  subscribing  the  Articles ;  neither  I  nor  any 
other  court  can  know  what  are  the  opinions  of  indivi- 
duals when  they  affix  their  subscriptions — that  is  a 
matter  to'  be  governed  by  their  own  consciences.     It 
may  be  quite  right  and  fitting  that  learned  divines 
should  discuss  the  limits  within  which  a  person  can 
conscientiously  subscribe,  but  these  are  not  questions 
for  a  court  of  justice.    Disquisitions  on  this  subject 
afford  no  assistance  to    the  court,  and  I  cannot  con- 
sent to  import   into  this  case  or  any  other  similar 
case  the  words  of   learned  divines    so   far   as   they 
relate  to  the  quo   cmimo  with  which   the  subscrip- 
tion may  be  affixed.     The  province  of  a    court   of 
justioe,  when  compelled  to  perform  the  duty,  is  to  exap- 
mine  the  doctrines  impeached,  and  to  see  that  they 
do  not  violate  the  plain  intent  and  meaning  of  the 
Book  of  Common  Prayer  or  the  Articles  of  Religion.     I 
cannot  disguise  from  myself  that  in  discharging  the 
duty  now  imposed  on  me  there  are  difficulties  which 
are  not  to  be  found  in  the  ordinary  course  of  justice. 
Such  cases  as  the  present  are  of  very  rare  occurrence, 
and  though  the  general  principles  which  ought  to  guide 
the  court  may  to  a  certain  extent  be  extracted  from 
the  few  preceding  cases,  yet  there  are  not,  and  there 
cannot  be,  any  institutional  writers  to  whose  authority, 
as  in  ordinary  legal  questions,  the  court  could  with 
confidence  appeal ;  nor  are  there  any  decided  cases  as 
to  the  actual  construction  whidi  ought  to  be  put  upon 
the  Articles.     True  it  is  that  there  are  a  multitude  of 
the  most  learned  works  by  the  most  eminent  divines 
as  to  the  meaning  of  those  Articles.     But  the  court 
cannot  venture  to  make  much  use  of  such  assistance, 
and  for  tiiis  reason,  that  such  works  naturally  and 
properly  constantly  refer  to  the  Holy  Scriptures.    The 
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coart,  however,  ought  not  to  venture  into  so  wide  a 
field  of  investigation,  except  so  far  as  maj  be  absolutely 
necessary  to  tbe  discharge  of  its  proper  duty — viz.,  the 
ascertainment  of  the  plain  grammatical  meaning  of  the 
Book  of  Common  Prayer  and  the  Articles.  Tlie  con- 
struction which  the  court  must  put  upon  the  Book  of 
Common  Prayer  and  the  Articles  is  a  judicial  construc- 
tion. I  should  not  presume  to  adopt  any  authority, 
however  high,  even  though  in  my  own  most  fallible 
opinion  supported  by  scriptural  quotations,  unless  such 
authority  concurred  with  the  plain  grammatical 
meaning.  With  great  anxiety,  tben,  I  have  sought 
to  ascertain  what  are  the  principles  which  should 
govern  the  court  and  guide  its  judgment  in  all 
cases  in  which  charges  of  false  doctrine  are  pre- 
ferred, or  bimilar  questions  demand  solution.  It 
is  a  satisfaction  to  my  mind  that  the  principles 
generally  applicable  to  all  this  class  of  cases  have  to  a 
very  considerable  extent  been  enunciated  by  tbe  court 
of  the  highest  authority  in  these  matters — I  refer  to 
the  decision  of  the  Privy  Council  in  the  Gorkam  case. 
The  judgment  therein  delivered,  being  a  dedsion  of  the 
Superior  Court,  is  legally  binding  on  me,  so  far  as  it 
declares  principles  applicable  to  the  trial  of  the  present 
cause.  It  is  true  that  I  was  one  of  the  judges  in  that 
memorable  case ;  but  the  judgment  stands  upon  the 
Authority  of  Lord  Langdale,  Lord  Campbell,  Lord 
Wensleydale,  and  Lord  Kingsdown,  approved  by  the 
two  Archbisbops  of  tbe  realm.  I  think  that  the  leading 
principles  there  laid  down  stand  also,  and  most  firmly 
stand,  upon  the  stable  basis  of  sound  reason  and 
justice.  These  principles  must  govern  the  present  case, 
and  would  do  so  even  if  the  particular  decision  had 
been  erroneous.  In  the  Gorham  case  the  proceedings 
vere  civil  and  concerned  only  civil  righta,  but  tbe  rule 
of  construction  of  tlia  Articles  of  Religion,  the  Book 
of  Common  Prayer,  and  the  doctrines  impugned,  must 
be  equally  applicable  to  the  present  proceeding.  In 
both  cases  there  is  the  same  issue,  at  least  substan- 
tially ;  in  both  cases  the  question  if,  whether  the  doc- 
trines impugned  be  or  be  not  contranr  and  repugnaiit 
to  the  Articles  of  Religion  and  the  Book  of  Common 
Prayer.  The  following  passage  occurs  in  Mr.  Moore*s 
report  of  the  judgment  of  Lord  Langdale  in  the  Gorhitm 
case,  p.  462 : — '*  This  question  must  be  decided  by  the 
Articles  and  tlie  Liturgy,  and  we  must  apply  to  the 
construction  of  those  books  the  same  rules  which  have 
been  long  established,  and  are  by  law  applicable  to 
the  construction  of  all  written  instruments.  We 
must  endeavour  to  attain  for  ourselves  the  true 
meaning  of  the  language  employed,  assisted  only 
by  the  consideration  of  such  external  or  historical 
facts  as  we  may  find  necessary  to  enable  us  to 
understand  the  subject-matter  to  which  the  instru- 
ments relate,  and  tbe  meaning  of  tbe  words  employed. 
In  our  endeavour  to  ascertwn  the  true  meaning  and 
eflfect  of  the  articles,  formularies  and  rubrics,  we  must 
by  no  means  intentionally  swerve  from  the  old  estab- 
lished rules  of  constmction,  or  depart  from  the  princi- 
ples which  have  received  the  sanction  and  approbation 
of  the  most  learned  persons  in  times  past,  as  being,  on 
the  whole,  the  best  calculated  to  determine  the  tru6 
meaning  of  the  documents  to  be  examined.  If  these 
principles  were  not  adhered  to,  all  the  rights,  both 
spiritual  and  temporal,  of  her  Majesty's  subjects  would 
be  endangered."  These  were  the  principles  by  which 
lie  purposed  to  abide,  remembering,  however,  that  this 
was  a  criminal  proceeding,  that  the  offence  charged 
must  be  clearly  proved,  and  that  if  doubt  existed  the 
accused  was  entitled  to  the  benefit  of  iL  His  Lordship 
then  stated  the  various  steps  which  had  been  taken  in 
the  suit  since  its  commencement  in  1860,  and  added 
that  the  case  was  fully  argued  towards  the  end  of  last 
June.  He  was  always,  he  continued,  most  anxions  to 
■avoid  unnecessary  deUy  in  the  adjudication  of  the 
<caiise8  in  the  courts  in  which  he  had  the  hoooor  to  pre- 


side, but  a  press  of  business  always  prevailed  at  that 
period  of  the  year,  and  the  subject-matter  of  thia  suit 
was  in  itself  so  important  and  so  difficult,  the  poanble 
consequences  of  error  so  serious,  not  only  to  Mr.  Heath 
personally,  but  also  it  might  be  to  the  interests   of  the 
Church,  that  he  deemed  it  his  duty  to  take  such  time 
for    deliberation  as   he  could    only    appropriate    to 
the  task  during  the   long    vacation.      In  consider- 
ing how  the  principles  lidd    down    by    the    Privy 
Council    were    applicable   to    this    case,   he   appre- 
hended that  the  coarse  to   be  followed    waa,    firrt, 
to  endeavour    to  ascertain    the  plain    grammatical 
sense  of  the  Article  of  Religion   said  to   be  contra- 
vened, and  if  that  Article  admitted  of  sereral  mean- 
ings without  any  violation  of  the  ordinary  rales  of  con- 
struction or  the  plain  grammatieal  sense,   then  the 
court  ought  to  hold  that  any  such  opinion  might  be 
lawfully  avowed  and  maintained.      If,  indeed,    any 
controversy  arose  whether  any  given  meaning  was 
within  the  plain  grammatical  construction,  the  court 
must  form  the  best  judgment  it  could,  with  this  assiat- 
anoe — that,  if  the  doctrine  in  question  had  been  held 
without  ofi'enoe  by  eminent  divines  of  the  Church,  then, 
though,  perhaps,  difficult  to  be  reconciled  with  the 
pUin  roeanmg  of  the  Articles  of  Religion,  still  a  judge 
in  his  position  ought  not  to  impute  blame  to  those  who 
held  it.    That  which  had  been  allowed  or  tolerated  m 
the  Church  ought  not  to  be  questioned  by  that  court 
In  construing  Mr.  Heath^s  sermons,  however,  the  court 
was  not  absolutely  bound  down  by  the  same  strict 
rules  which  applied  to  the  construction  of  the  Articles 
or  the  Book  of  Common  Prayer,  and  therefore  it  might 
be  that  a  greater  latitude  of  interpretation  should  be 
allowed,  and  the  fullest  possible  means  should  be  per- 
mitted for  showmg  that  Mr.  Heath  did  not  intend  to 
contravene  tbe  statute  of  Elizabeth  or  promulgate  doc- 
trines inconsistent  with  the  Book  of  Common  Prayer. 
This  was  the  course  he  was  bound  to  follow,  bat  there 
were  also  things  to  be  avoided.     The  court  most  never 
assume  for  the  purposes  of  this  case  that  anything  was 
done,  or  intended  to  be  done,  by  the  authority  of  the 
LegisUture  or  of  the  Church  of  England,  which  it 
did  not  find  within  the  four  oomers  of  the  ArUdes 
of    Religion    and   the    Book  of    Coounon   Prayer; 
and,  on    the    other    hand,  it  must  never  assume 
that  anything    therein  found  was    not   intended   to 
have  its  full  effect  and  operation.    It  was  contrary 
to  all  probability,  as  well  as  irreconcilable  with  the 
ordinary  rules  of  construction  in  so  solemn  a  proceed- 
ing as  the  establishment  of  the  Articles  of  Religion  or 
Book  of  Common  Prayer,  to  presume  that  anything 
was  inserted  to  be  inoperative  or  rejected.    For  cau- 
tion's sake,  he  would  say  that  he  fully  recognised  the 
position  of  the  Judicial  Committee,  that  there  were 
many  matters  of  doctrine  dekort  both  the  Articles  of 
Religion  and  the   Book   of  Common   Prayer,  as  to 
which  enture  freedom  of  opinion    was  allowed.    It 
must,  however,  be  assomed  as  a  matter  admitting  of 
no  doubt,  and  respecting  which  the  oourt  could  hesr 
no  discussion,  that  the  Thhrty-nine  Articles  and  the 
Book  of  Common  Prayer  being  established  by  tbe 
higliest  authority  in  this  reahn,  must  be  taken  by  til 
who  subscribed  thereto  to  contain  the  doctrines  of  the 
Church  of  EngUmd,  and,  so  far  as  therein  set  forth,  to 
be  accordant  to  Scripture ;   these  were  nearly  the 
words  which  were  used  in  the  Batk  ease,  and  to  which 
he  adhered.    His  Lordship  then  read  the  terms  of  the 
13th  Elizabeth,  and  the  construction  which  he  had 
put  upon  the  word  *'  advisedly  *'  in  that  statute  giving 
judgment  in  the  Bath  case.    One  meaning  of  the  wonl 
was  "  deliberately,'*  as  contrasted  with  inadvertently. 
Another  meaning  was  *'  intentionally,"  with  an  express 
and  avowed  purpose.     But  there  was  great  difficulty 
in  putting  the  second  construction  en  the  word,  for  it 
was  hardly  possible  that  a  clergyman  who  had  signed 
the  Articles  would  preach  or  publish  anything  with 


MAGISTRATES'  CASES. 


447 


Arches.] 


BUBDBR   V.    HkATH. 


[AlCCIIKS. 


tlie  RTOwed  intention  of  contradicting  them.  The 
qaestion  of  intention  waa  of  the  last  importance,  bat 
the  court  coald  only  arrire  at  a  conclnsion  upon 
that  qnestion  by  an  examination  of  the  acts 
liomplained  of;  for  in  all  the  transactions  of  life 
a  man  mnst  be  jndged  by  the  consequences  of 
liis  acts,  and  he  must  be  taken  to  intend  that 
-which  waa  the  effect  of  what  he  had  deliberately  done. 
He  mnst  apply  these  same  principles  to  the  present 
case,  and  hold  that  the  printing  and  publishing  a  set 
of  sermons  was  an  act  done  *^  adrisedly."  With  these 
observations  he  proceeded  to  examine  each  of  the  four 
accusing  articles.  The  sixth  article  alleged  that  certain 
passagesiu  Mr.  Heath's  sermons  contained  doctrines  con- 
trary and  repugnant  to  the  eleventh  Article  of  Religion. 
He  must  cnmpare  the  passages  with  that  Article.  He  felt 
this  to  be  an  arduous  duty,  and  he  should  take  especial 
care  not  to  travel  beyond  the  necessity  which  the  law  im- 
posed upon  him  ;  but  he.  must,  in  some  part  of  this 
judgment,  to  a  certain  and  limited  extent,  express  a 
judicial  construction  of  tlie  eleventh  Article ;  for  how 
could  he  compare  the  passages  in  the  sermons  without 
80  doing  ?  The  judicial  construction  was  the  plain 
grammatical  sense  of  the  Article.  It  was  no  part  of 
his  province,  and  he  distmctly  disclaimed  any  attempt, 
to  affix  any  meaning  to  this  Article  by  any  rel'erenoe 
of  his  own  to  the  Holy  Scriptures ;  but  he  apprehended 
that,  in  case  of  doubt  and  absolute  necessity,  he 
should  bo  justified  in  having  recourse  to  the  opinions 
of  learned  divines  of  our  Church.  The  first  difficulty 
he  had  to  encounter  was  that,  in  ascertaining  the 
plain  grammatical  meaning  of  the  Article,  he  had 
to  affix  a  meaning  to  words  which  had  not 
by  any  commanding  authority  had  any  precise 
meaning  affixed  to  them,  and  which  words  might, 
if  Bishop  Burnet  were  right,  have  been  used  in 
the  New  Testament  in  different  senses.  Ho  was 
then,  by  the  necessity  of  the  case,  coerced  to  give 
his  own  construction  of  the  eleventh  Article  of  Religion. 
First,  he  held,  with  Bishop  Burnet,  that  by  justifica- 
tion was  meant  being  received  into  the  favour  of  God ; 
secondly,  that  the  merit  of  our  Saviour  was  the  great 
cause  of  that  reception ;  thirdly — and  what  on  the 
present  occasion  was  perhaps  most  important — that  the 
person  so  te  be  received  mnst  have  futh  in  the  re- 
demption of  mankind  through  Jesus  Christ.  He  did 
not  enter  into  the  consideration  how  far  a  very  ex- 
tended meaning  mi^ht  be  given  to  the  expression  **  by 
faith ;"  it  sufficed  for  tlie  present  purpose  to  say,  **  faith 
in  the  redemption  through  Jesus  Christ,"  and  that  it 
must  be  faith  in  the  person  to  be  justified.  As  to  the 
latter  part  of  the  interpretation,  he  thought  he  was 
confirmed  by  the  grammatical  construction ;  the  words 
which  followed  were,  *^aod  not  for  our  own  works  or 
deserving ;"  the  necessary  inference  was  that  "  our  own 
faith ''  was  contemplated  as  well  as  "  our  own  works." 
The  thirteenth  Article  supported  this  constrnction, 
for  there  faith  in  Jesus  Christ  appeared  to  him  clearly 
to  denote  faith  in  Jesus  Christ  in  the  person  to  be 
justified.  If  it  were  necessary  to  construe  the  remain- 
ing part,  he  should  say  that  the  words  **  we  are  justi- 
fied by  faith  only  "  might  mean  that  faith  was  indis- 
pensable, and  without  it  there  could  be  no  justification. 
The  essence  of  this  Article  was  merits  in  the  Re- 
deemer, faith  in  the  person  to  be  justified.  His  I^ord- 
ship  then  referred  to  the  voluminous  extracts  from 
Mr.  Heath*s  sermons  set  out  in  the  articles,  and  said 
that  the  charges  against  them,  compressed,  were,  that 
Sfr.  Heath  affirmed  that  justification  meant  the 
doing  strict  justice  to  all  both  good  and  bad, 
and  that  justification  by  faith  meant  justifica- 
tion by  the  faith  of  our  Sav!Our  in  his  own  Gospel, 
or  onr  Saviour's  trust  in  the  future.  He  had  duly 
considered  these  extracts,  and  he  was  of  opinion  that 
the  doctrines  maintained  by  Mr.  Heath  in  the  extracts 
from  pages  22  and  23  did  not  contain  the  legal  and  cor- 


rect explanation  of  the  meaning  of  the  word  "  justi- 
fication."    He  thought  there  was  a  misuse  of  words, 
and  that  an  erroneous  meaning,  not  permitted  by  law, 
had  been  attached  to  the  word  *^  justification,"  as  used 
in  the  eleventh  Article.     He  thought  that  every  clergy- 
man of  the  Established  Church  was  bound  to  bear  in 
mind  the  Articles  of  Religion  in  every  sermon  which  he 
preached  and  published.     He  thought  that  if  in  such 
sermons  he  maintained  a  doctrine  contrariant  and  re- 
pugnant to  the  Articles,  it  was  no  excuse  for  him  to 
allege  that  he  did  not  bear  in  mind  the  Articles,  and 
had  no  intention  of  contravening  them.    But,  although 
he  deemed  this  position  undoubtedly  true,  he  was  also 
of  opinion  that  it  ought  not  to  be  pressed  with  extreme 
rigidity.     But  in  the  passage  to  which  he  had  referred 
it  was  possible  that  Mr.  Heath  might  have  meant, 
there  being  no  reference  to  redemption  by  our  Saviour^ 
that  the  justification  of  which  he  nas  tlien  speakmg 
was  simply  that  the  Supreme   Being  would  put  aU 
things  to  rights  according  to  His  wisdom.     Much  as 
he  reprobated  the  passage  as  mischievous  in  every  point 
of  view,  he  should  be  very  reluctant  to  (include,  if  it 
were  isolated,  thai  such  single  passage  was  adequate 
proof  of  the  charge  laid  in  the  sixth  article.     But 
there  were  other  passages  which  ho  could  not  reconcile 
with  any  possible  coiistruction  to  be  put  on  the  eleventh 
Article.     That  Article  expressly  dechtred  that  justi- 
fication sprang  from  the  merit  of  our  Saviour,  and  in 
no  respect  whatsoever  represented  justification  to  mean 
the  doing  strict  justice  to  all,  though  it  might  be,  and 
he  believed  it  to  be,  true  that  in  the  sclicmo  of  redemp- 
tion mercy  and  justice  might  be  so  combined  that 
no  violation  of  justice  would  take  place.     In  other 
passages  Mr.  Heath  introduced  a  new  ingredient  — 
namely,    the    personal     faith    of    our     Saviour,    of 
which  no  mention  was  made  in  the  Article,  and  which 
placed  justification  on  a  different  ground.     The  Article 
declared  justification  to  be  by  the  merit  of  onr  Saviour, 
and  by  the  faith  of  the  person  to  be  justified.   To  place 
justification  upon  the  personal  belief  of  the  Saviour  was, 
he  thought,  in  opposition  to  the  Article  itself;   for  any 
essential  addition  to  the  Article  could  not  be  consistent 
with  the  Article,  which  purported  to  describe  all  that 
constituted  justification.     He  could  not  consider  it  a 
harmless  innovation,  for  it  discarded  the  conditions  of 
the  eleventh  Article,  and  substituted  another  instead ; 
and  this  erroneous  doctrine  wais  agnin  repeated  in 
stronger  terms.     Mr.  Heath  said :  *'  When  I  talk  of 
justification  by  faith,   I  mean  justification  by  onr 
Saviour's  trust  in  the  future.    The  Saviour  still  trusts 
in  our  Father  as  He  always  did ;  He  still  has  faith,  and 
His  faith  st<ll  works  by  love ;    He  still  believes  He  can 
put  the  world  right,  and  I   believe  so  too."     He  was 
under  the  painful  necessity  of  saying  that  he  could  not 
reconcile  these  doctrines  with  the  plain  grammatical 
sense  of  the  eleventh  Article.     He  thought  that  they 
were  contrariant  and  repugnant  thereto,  and  ho  must 
pronounce  accordingly.     His  Lordship  next  examined 
the  seventh  article,  wherein  it  was  alleged  that  the 
passages  extracted  were  repugnant  to  the  second  and 
thirty-first  Articles  of  Religion.     The  plain  meaning 
of  the  conclusion  of  the  second  article  was,  that  through 
the  suffering  and  death  of  opir  Saviour  His  Father  was 
reconciled  to  us.     He  was  well  aware  that  very  much 
discussion  had  arisen  as  to  the  meaning  of  the  word 
*^  reconciled."      The  ordinary  meaning  of  the  word 
**  reconciled,"  when  speaking  of  two  persons,  he  took 
to  be  the  removal  of  some   hostile  or  angry  feeling 
which  subsisted  between  them.      When  speaking  of 
the  Deity  we  must  be  careful  not  to  attribute  to  Him 
the  feelings  which  belonged  to  man.    The  best  con- 
struction  that  he  felt  himself  at  liberty  to  put  upon 
tills  word  *'  reconciled "  was  the  removal  of  that  ob- 
stacle which,  from  the  sin  of  man,  existed  to  his  recep- 
tion into  the  favour  of  God,  and  that  being  reconciled 
he  would  be  ao  received  into  that  favour.    Upon  a 
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consideration  of  the  second  and  of  the  thutj-first  Ar- 
ticles, he  could  not  hut  think  that  whoever  alleged  that  the 
death  of  oar  Savioor  was  not  the  means  to  reconcile 
His  Father  to  us,  or  who  denied  tluit  the  death  of 
Christ  was  a  perfect  propitiation  for  the  sins  of  the 
world,  must  necessarily  contravene  those  two  Articles. 
The  question  therefore  was,  whether  Mr.  Heath  had 
avowed  such  denial.     He  need  not  say  that  he  con- 
sidered this  question — namely,  how  it  was  effected — to 
be  one  of  the  mysteries  which  it  had  pleased  Provi- 
dence to  leave   incapable  of  being  explained  by  man, 
and  he  was  relieved  by  thinking  that  it  was  his  duty 
merely  to  ascertain  whether  the  doctrine  therein  con- 
tained had  been  denied  or  not     He  was  in  no  respect 
called  upon  to  offer  any  explanation.     His  Lordship 
referred  to  passages  in  the  sermons  which,  he  said,  ap- 
peared to  him  to  deny  that  God  was  propitiated  by 
the  sufferings  and  death  of  our  Saviour,  and  not  only 
to  deny  that  doctrine,  Vut  to  allege  that  His  blood  was 
shed  for  another  purpose.     His  Lordship  next  referred 
to  the  eighth  article,  charging  Mr.  Heath  with  having 
advisedly    maintained    doctrines    repugnant    to    the 
Apostles^   Greed,   which   declared    our   belief  in  the 
forgiveness  of  sins,  and  to  that  part  of  the  Nicene 
Creed    which    declared  our    belief    in  one   baptism 
for  the  remission  of  sins.  It  was  also  cliarged  that  these 
doctrines  were  repugnant  to  the  eighth,  twenty-seventh, 
and  uxteenth  Articles  of  Religion.  After  reading  those 
portions  of  the  Creeds  and  the  Articles  which  referred 
to  these  points,  his  Lordship  said  that  the  result  of 
them  was  that  forgiveness  of  sias  was  avowed  and 
acknowledged  as  a  part  of  the  doctrines  of  the  Church, 
— ^for^veness  of  sins  through  the  merits  of  the  Saviour 
by  faith  and  repentance;  and  the  question  was  whether 
this  doctrine  had  been  denied  by  Mr.  Heath.     The  first 
passage  bearing  upon  the  question  was  at  p.  161: 
*'  For  myself  I  feel  beaten  to  the  very  ground  at  the 
enormity  of  the  task  of  persuading  all  £ngland  to  re- 
ject totally  the  forgiveness  of  sins  as  having  anything 
at  all  to  do  with  the  Gospel."     If  this  passage  stood 
alone,  if  it  were  not  altogether  qualified,  and  a  con- 
struction put  upon  it  by  other  parts  of  the  sermon 
adverse  to  its  prima  jfacie  meaning,  he  did  not  see  how 
it  was  possible  that  any  interpretation  of  its  meaning 
should  not  convey  the  doctrine  that  Mr.  Heath  denied 
the  forgiveness  of  sins,  nor  could  he  entertain  any 
doubt  that  a  denial  of  the  forgiveness  of  sins  was  oon- 
trariant  and  repugnant  to  the  Creeds  and  Articles. 
His  task,  therefore,  was  narrowed  to  this — whether  he 
could  find  in  t\iU  sermon  any  satisfactory  explanation 
of  the  passage  he  had  read.     He  could   find  none. 
The  remaining  charge  was  that  contained  in  the  tenth 
article,  which  charged  that  certain  passages  were  re- 
pugnant to  the  second  Article  of  Religion,  that  other 
passages  were  repugnant  to  the  Creed  of  St.  Athana- 
nus,  to  the  Apostles'  Creed,  and  to  the  Kicene  Creed, 
and  also  complained  of  a  violation  of  the  thirty-first, 
the  sixth  and   the  eleventh  Articles.     In  consider- 
ing   the    question    whether    Mr.    Heath    had    con- 
travened a  meaning,  so  far  as  ho  knew,  disputed 
by    none,    he    confessed    that    he    had    had    great 
difficulty  in    believing  that  Mr.  Heath    did    really 
mean  to  express  the  opinions  which  his  words  conveyed, 
such  opuiions  appearing  to  him  to  be  entirely  contrary 
to  those  which  any  clergyman  ought  to  declare ;  but  he 
was  not  able  to  discover  any  clue  whereby  he  could 
venture  to  say  that  those  opinions  were  qualified,  and 


sin,  paying  a  penalty,  going  to  heaven,   going  to  he]], 
inmiortality  of  the  soul,  satisfaction,  imputed  right- 
eousness, appropriating  the  work  of  Christ,  neoeaaarf 
to  salvation,  and  many  others,  have  vanished  from  my 
system,  because,  as  a  minister  of  Christ,  studying  these 
matters  professionally,  I  see  them  to  be  phrases  and 
ideas  not  only  absent  from  Scripture,  but  darkening 
and  confusing  the  clearest  of  the  otherwise  most  intel-' 
ligible    and  comforting  statements   of  Holy-   Writ*" 
The  effect  of  this  passage  was — first,  that  gmlt  of  na 
had  vanisbed  from  Mr  Heath's  system,  bscuuise  such  « 
phrase  and  idea  were  absent  from  Scripture  and  dark- 
ened the  most  intelligible  and  comforting  statements  oT 
Holy  Writ.     Now,  what   said  the  second  Article? 
That  our  Saviour  died  to  reconcile  us  to  the  Father, 
and  to  be  a  sacrifice  not  only  for  original  gailt»  bat 
also  for  the  actual  sins  of  men.    He  really  could  noi 
comprehend  how  any  intelligible  meaning  could  be 
affixed  to  this  Article,  if  guilt  of  sin  was  to  be  removed 
from  all  Christian  doctrine.'    He  ooold  not  ooiioeiv» 
the   idea  of   actual  sin  without  there    beiog   guilt 
of   sin.      He   should  not  dwell  upon  the  other  ex- 
pressions  which    were   alleged    to   be   repngmmt  to 
the  Creeds.     He  viewed  the  whole  of  the  passage  with 
astonishment  and  regret.    He  thought  tbe  woids  need 
contained  a  doctrine,  if  it  was  to  be  so  called,  utterlj 
irreconcilable    with    the    Creeds.      The     tbirty-fifefe 
Article  was  next  to  be  considered.    Mr.  Heath  dfe- 
missed  from  his  system  the  immortality  of  the  soul, 
satisfaction,  imputed  righteousness,  as  darkening  and 
confusing  the  clearest  and  tbe  most  intelligible  and 
comforting  statements  of  Holy  Writ    The  thirty-finl 
Article  said  that  the  offering  of  Christ  was  a  perfeob 
satisfaction  for  all  the  sins  of  the  world.    To  denj 
satisfaction  altogether,  whatever  might  bo  its  meaning^. 
as  Mr.  Heath  had  done,  could  not  be  taken  in  anj 
other  sense  than  a  denial  of  the  truth  of  the  Artido 
itself.    The  next  charge  was  that  Mr  Heath    had 
maintuned  that  the  ptoue  ^*  necessary  to  salvationf"* 
&c.  was  not  only  not  a  scriptural  phrase,  but  a  phrsae- 
which  darkened  and  confused  Holy  Writ.    Passing  faj 
the  Creed  of  St.  Athanasius,  he  would  refer  to  the 
very  words  with  which  the  sixth  Article  commenced  r 
"^  Holy  Scripture  containeth  all  things  necessary   to 
salvation."  What  did  Mr.  Heath  mean  by  the  onuasioa 
of  words  as  contrary  to  Sa'ipture,  which  words  eon- 
tained  the  very  essence  of  tbe  Article  itself  ?     It  ia 
with  great  regret,  his  Lordsliip  continued,  that  I  have 
felt  myself  compelled  by  a  sense  of  duty  to  deelaro 
that  I  have  no  other  alternative  but  to  pronounce  a 
judgment  condemning   Mr.  Heath  as  guilty    of  the 
charges  preferred  against  him — namely,  preaching  doc- 
trine contrariant  and  repugnant  to  the   Articles  cT 
Religion  cited  in  these  pjroceedings.    The  defence  hsa- 
been  maintained  with  great  seal  and  learnings  and 
many  ingenious  arguments  have  been  uiged  upon  tho 
court;    but  I  must  say  that  that  which  the  conit 
wanted  from  the  beginning  has  never  been  supplied-^ 
namely,  some  kind  of   exposition  of  the  doctrines 
preached  by  Mr.  Heath  which  could  by  any  poasibili^, 
however    remote,    be    reoondled    with    the    plsin 
grammatical    meaning     of     the     Articles    charged 
to  be  contravened.    I  would  with  pleasare  have  ao- 
cepted  in  excuse  for  Mr.  Heath  any  explanation  of  his 
doctrines  which  by  any  reasonable  effort  of  the  under- 
standing could  be  reconciled  with  the  doctrines  of  the 
Church.     There  has  been  a  complete  failure  in  that 


to  be  understood  in  a  different  sense  from  that  which  I  respect,  not  from  any  want  of  learning,  diligence,  or 


prima  facie  belonged  to  the  words  used.  At  page  117 
of  the  sermons  was  the  following  passage:  "The 
more  I  study  my  Bible  for  myself  the  more  astound- 
ing I  find  it — how  many  of  the  most  fundamental 
ideas  and  phrases  of  modem  theology  have  been 
foisted  in  without  sanction  from  that  all-sufficing 
record  of  our  religion.  One  after  another,  no  less 
than  about  twenty  ideas  or  phrases,  such  as  guilty  of 


ability  of  counsel,  but  because  it  was  not  possible  ratioiH 
ally  to  affix  any  innocent  meaning  to  those  doctrines 
which  Mr.  Heath  has  so  •  unfortunately  proniulgsted. 
I  trust  I  may  confidently  affirm  that  I  have  come  to 
the  consideration  of  this  painful  case  with  no  disposi^ 
tion  to  press  the  clergy  of  this  realm  to  any  narrow 
construction  of  the  doctrines  of  the  Articles  of  BcIh 
giou,  but  to  allow  evexy  possible  iaterpretstion 
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wonld  n»t  Tioljite  their  easeii^  and  spirit  \  to  go  further 
would  be  to  iibuidon  the  duty  of  the  office  I  hold,  and 
to  do  that  which  the  Legislature  alone  ooald  do-*to 
release  the  clergy  of  the  Church  of  England  from  the 
obligations  contained  in  the  Articles,  and  to  repeal  by 
judge-made  law  the  proTisions  which  Parliament  has 
thought  fit  to  enact  by  its  authority.  Before  oon- 
eluding,  I  think  it  right  to  explain  why  I  do  not  advert 
to  the  many  authorities  which  the  seal  and  learning  of 
counsel  have  produced.  My  reason  is  this,  that  in 
my  judgment  not  one  of  these  authorities  does  that 
which  was  required  in  this  case  namely,  show  that 
some  divine  of  eminence  has  held  without  reproach 
from  ecclesiastical  authority  doctrines  in  substance 
the  same  as  those  Mr.  Heath  has  promulgated. 
Whatever  opinions  may  have  been  held  in  the  vast 
field  of  pojemioal  divinity,  I  find  none  which  can 
support  Mr.  Heath,  or  justify  him.  In  the  Garluan 
case  the  Judicial  Committee  had  the  advantage  of 
being  able  to  quote  in  support  of  their  judgment,  and  in 
justification  of  Mr.  Gorham,  passages  from  the  writings 
of  divines  of  the  highest  authority.  I  cannot  conclude 
this  judgment  without  observing  that  I  am  well  aware 
of  the  fallibility  of  my  own  opmion,  and  especially  in 
■o  peculiar  a  case  as  the  present ;  but  I  have  endea> 
Toured,  first,  to  make  clear  the  principles  which  I 
intended  should  govern  me ;  and,  secondly,  to  show 
plainly  how  I  applied  those  principles  to  the  case  be- 
foro  me.  If  I  have  erred  in  either  particular,  the  judg- 
ment of  a  Superior  Court  will  correct  me.  It  may  be, 
however,  that  many  will  think  that,  though  legally 
right,  this  judgment  recognises  too  seven  restrictions 
on  the  clergy,  and  shuts  the  door  against  inquiry  and 
disquisition,  which  might  tend  to  elucidate  the  truth. 
Kow,  even  if  this  were  so,  it  is  not  for  a  court  of  jus- 
tice to  open  a  door  which  the  Legislature  has  shut. 
It  is  oontraiy  to  all  sound  principle  for  a  court  to  seek, 
as  has  been  fornnerly  done  by  some  judges,  ingenious 
subterfuges  to  evade  or  weaken  the  law,  and  that  upon 
»  notion  of  its  own  power  to  discover  what  is  best  and 
most  convenient.  Such  a  course  is,  I  think,  not  only 
contrary  to  principle,  but  would  be  most  injurious  in 
Us  effect,  for  all  such  attempts  to  wrest  the  law  ac- 
cording to  supposed  consequences  invariably  tend  to 
postpone  a  remedy  if  there  be  a  real  evil.  If  there  be 
bonds  which  press  heavily  on  the  clergy— as  to  which 
I  give  no  opinion— I  repeat  that  the  Legislature  im- 
posed them,  and  the  Legislature  alone  can  loose  them. 
I  pronounce  against  Mr.  Heath. 

BvUetruaked  his  Lordship  to  allow  the  deft,  time  to 
consider  what  course  he  shoold  take  after  the  judgsent 
that  had  been  pronounced.  Under  the  statute  retnc- 
tation  was  open  to  Mr.  Heath. 

His  Lordship  said  he  would  allow  ample  time  for 
consideration,  and  the  cause  was  accordingly  postponed 
for  that  purpose. 


ASSIZES. 


IQLKENNT. 

(Before  Chkistiak,  J.) 

Rbo.  0.  John  Warrbi^u 

Afuwen  of  the  prisoner  tUeUed  bff  the  poHee^  esen 

after  d»e  eavtion^  ought  to  he  received  m  evidence 

vith  ffreat  jeaUmey, 

John  Warrell  was  indicted  for  stealing  twenty-one 
sovereigns,  the  property  of  William  Farreliy,  and  in 
the  second  count  for  receiving  same. 

WaU,  Q.C.  and  Curtie  for  the  Crown ;  Lover  for 
prisoner. 

The  money  charigBd  to  have  been  stolen  was  kept, 
with  other  sovereigns,  in  the  house  of  Farreliy  at 
Thomastown,  and  prisoner,  who  had  been  on  a  vint 
with  him,  left  the  house  on  the  Sard  Feb.  last  He 
was  brought  back  in  custody  in  about  four  hours  after- 


wards by  constable  Lowry,  and  proeeoutor  then  searched 
his  desk  and  discovered  2\L  in  gold.  Family  was- 
proceeding  to  state  what  passed  in  conversation  be- 
tween him  and  the  prisoner  in  the  presence  of  the 
police-constable,  when  Lover  objected  to  any  part  of 
the  conversation  being  given  in  evidence  until  it  was 
firet  sworn  by  the  constable,  who  had  been  in  charge, 
that  no  promise,  threat,  or  inducement,  had  been  held 
out  to  him. 

CHRiSTiAif,  J.  was  of  opinion  that  the  constable 
should  be  produced  before  the  conversaUon  was  proved. 

The  Grown  acquiesosd  in  this  course. 

Constable  Lowry,  who  arrested  the  prisoner  on  sus^ 
picion  on  the  morning  of  the  23rd  Feb.,  while  passing 
through  the  village  of  Stoneyford,  and  having  8ubse-> 
quently  brought  him  before  Mr.  Butler,  a  magistrate,, 
having  given  him  a  caution  not  to  say  anything  that 
wonld  criminate  himself;  witness  asked  him  some 
questions. 

Lover  objected  to  any  answer  being  given  in  evi- 
dence, even  after  this  caution.  The  man  was  in  cus- 
tody, and  only  for  safe  custody,  and  it  was  the  duty  of 
the  constable  to  bring  the  accused  before  a  magistrate, 
an  educated  gentleman  who  no  doubt  dischai^ged  his 
duty  under  the  provisions  of  the  14  &  15  Vict.  c.  93, 
s.  14,  by  taking  his  examination  in  writing  after  a 
proper  caution.  Counsel  cited  Levinge's  Justice  of 
the  peace,  5576 :  *'  Constables  cannot  be  too  cautious- 
in  abstaining  from  investigating  prisouers  in  their  cus- 
tody. Doherty,  CJ.  expressed  his  unqualified  dis- 
approbation of  the  practice  of  persons,  without  any 
lawful  authority,  interrogating  prisonera  on  the  subject 
of  their  charge,  and  declared  he  would  not  permit  ad- 
missions so  obtained  from  prisoners  to  be  given  in 
evidence  against  them:  iReg.  r.  Hugket^  I  Cran.  & 
Dix  C.  C.  1 !(.)  And  it  has  been  held  by  Lefroy,  C.J., 
that  answers  given  to  a  constable  upon  questions  put 
by  him,  though  he  had  given  the  prisoner  a  previous 
caution,  are  inadmissible  in  evidence :  (.Reg,  v.  Gr^f, 
Trim  Summer  Assises  1855.)" 

Wall  and  Curtis  submitted  that  if  once  a  due  and 
proper  caution  was  given,  the  statement  or  answer  of 
the  accused  were  dearly  admissible. 

CHRiSTiAir,  J.,  without  ruling  the  point,  observed 
that  there  was  a  difference  in  uie  value  of  testimony 
voluntarily  given  and  that  elidted  in  answer  to  ques- 
tions. He  objected  to  the  police  questioning  pri- 
soners while  in  their  custody  on  a  criminal  charge,  and 
he  thought  the  counsel  for  the  Crown  ought  not  to 
press  this  particular  evidence.  The  Crown  did  not 
Insist  upon  the  reception  of  the  evidence,  without, 
however,  being  understood  to  assent  to  the  validity  of 
the  objection.     

BBISTOL. 

Saturday^  Oct.  6. 
Shiptov  0.  Galb. 
Volimteer§*  exempdfmjrom  tolls. 
Judgment   was   given    in    this  esse  before   tho 
sitting   nagistrates.    Mr.    D.    Burgee,    sen.,   resd 
the  Judgnsent,  which  was  ss  follows ;— The  point 
which  is  raised  in  this  information  depehds  on  tho 
construction  of  the  Act  of  the  24  &  25  YicL  c.  128, 
which  wss  passed  in  the  last  seosion,  for  the  purpose, 
as  stated  in  the  preamble,  of  removing  doubts  which 
had  arisen,  how  far  the  exemption  from  tolls  granted 
to  offieera  and  soldiere  of  the  regular  army  by  tho 
General  Turnpike  Acts  of  the  8  Geo.  4,  c  126,  and 
the  4  Gea  4,  c  49,  extended  to  officen  and  soldiers 
serving  in  volunteer  corps,  and  for  the  more  fully  do- 
finiog  the  exemption  of  volunteen  from  toll.    Tho 
faeu  of  the  case  are  as  follows :— On  the  10th  Sept. 
last,  the  complainant,  a  membsr  of  a  volunteer  corps, 
and  three  comrades,  sU  iMing  in  uniform,  were  con- 
veyed through  the  Whits  Lsdiss'  tumpiko-gato.  to  n 
place  appoii^ied  for  exercise,  in  a  csrnsge  ooiid  Jide 
hired  by  the  volnntssis,  but  which  St  the  ssfflstinu  ws» 


BoiBTOUJ 

aim  employed  iaconTerlag  totbe  ume  place,  for  ctis 
pn  rpaeeof  kwdi*  UieeierciiiB,aaotber  penon,  (hs  1  rieiid 
of  tbs  parties,  but  nut  being  >  Totunteer.      The  coin- 

•xempt  frem  the  toll,  bat  tbe  clilm  wu  dlidlowed 
by  the  defendant,  who  wu  thB  collector  at  tjjs  gate. 
For  the  pnrpowo  of  (he  pre»«nt  inqoiry,  it  will  be 
Bufflcienl  to  refer  to  the  Act  of  the  3  Geo.  4,  c.  126, 
a.  32,  whlchdeali  (Bntl;)  with  regular  aoidierd,  ad 
(•econdiy)  wilb  volonleen.  As  regtrde  regalar  noI- 
dien,  it  eiemplB  from  toll :— (A)  Honee  oa  marcb 
or  duty.  (B)  Carta  and  carriage)  eoi  played,  or 
biTing  been  employed,  ouly  In  conTsjing  arma  or 
b»<R»ge.  (C)  [Jirte,  &c,  employed,  or  bBTiiig  been 
employed  only,  in  conraying  sick,  woanded,  or  dii- 
abled  aoldiera.  (D)  Waggone,  &c  emploTed,  or 
having  been  employed,  in  cooveylog  ordoence  and 
othar  etorei.  Ae  regard*  Totonteen,  tbe  3  Geo,  4 
■lempU  from  toll :  —  (E)  Carriagei  conveying 
Toluateer  infantrj.  (F)  HonM  rnrniahed  b;  or  for 
■oy  penon  belonging  to  any  corpi  of  yeomanry,  or 
Toluntrer  c«*alry,  or  Infantry,  and  ridden  by 
falm  on  any  public  duty.  SflTeral  qneations  have 
bean  railed  and  aubnilted  to  tbe  Saperior  Courti, 
how  far  Ibe  abaia-meDtioaxI  exwnptloni  in  faronr 
Of  the  regalac  army  appligd  to  Toiauteert,  and  For 
the  pnrpoJie  of  aolviog  buoh  doubta,  the  first  cUoM  ol 
■ect,  SI  of  tbe  late  statute  providea  that  all  ancli 
exemptions  ihall  extend  to  Tolanteers: — llrgt,  as 
ragarda  horaei  used  or.  rlddea  on  march  or  duty; 
and  it  then  saacta,  aecondlr,  aa  regards  carTiigen, 
that  DO  toll  iba)l  be  Ukea  for  any  cart,  carriage, 
&c.,  whether  pD bile  orpriTitr,  orfor  any  horse  draw- 
ing the  aame.  employed  only  in  carrying  or  oon Toy- 
ing, or  returning  empty  from  carrying  or  conreyinK. 
having  been  emplayed  only  in  carrying  or  ooDveying 
anv  volunteer  on  march  or  duty,  eucb  Toinntser 
being  in  the  uniform  of  bis  carp*.  Thit  la  in  fact  a 
nlw  enactment,  and  aa  reepecta  tbe  uM  of  Ibe  ward 
"only"  it  asiimiialea  the  exemptions  for  carriagen 
CODTeylng  ToiuDlaers  to  those  conuined  is  clauees 
B  Bud  C  in  farour  of  regular  soldlsra,  while  at  the 
sams  time  it  renders  the  exemption  for  bonea  iden- 
tical in  both  services.  Mr.  Shipton  srgasd  that  tbe 
word  "only"  msaDS  botiA  jHe  or  substantially, 
and  be  contended  tbat  if  a  carrlaga  was  boai 
Jidt  employed  la  convey  volnnleers,  the  con- 
nyance  therein  of  snotber  person,  not  being 
*  volnnleor,  would  not  render  the  carriage  liable  lu 
toll,  and  he  referred  oa,  aa  an  aathorily  on  Ihi' 
point,  to  (he  caw  of  Sltplteuan  v.  Tagtor,  report'^ 
In  the  Law  Journal,  new  seriee,  vol.  80,  p.  HS.  Mr. 
Pattticli,  on  tbe  other  hand,  aubmitled  Ions,  that 
"only,"  in  (ha  usual  acceptalloa  of  the  word,  means 
— '  --'lely,  and  he  contended  that  ' 
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Mr.  ybipton.  be 
(cUnse  £>,  whi 

old  atatuce 

contain  tbe  word  only, 

the  lau  Act, 

frltb  refer. 

«oly  or  having 

been  emplayed  oniy 

n  carrying 

Tolunteers." 

In  SUpluiuoit  V.  Tagloi;  Coekbnni,  C.J.,  aald  that 
any  urriaga  bona/dt  employed  in  conv^vlti^'  vn^.m- 
IMT  infantry  to  a  place  of  exeroix',  ut  t>rL!ii:;ng 
thus  back  from  It,  was  entitled  la  tlu'  cxt^miiiiin, 
TIE.  under  sscL  3S  of  tbe  3  Geo.  4,  an  1  tin  tliou^bt 
that  the  carriage,  to  eojoy  that  immuTiity  Tium  vAX, 
mnit  be  employed,  be  would  not  siy  axcloslvaly 
bnt  anbstandslfv,  for  the  convByaoosof  volunleers, 
and  that  if  the  carriage  wu  bona  fidt  hired  and  nied 
for  the  conveyance  of  volsnteers,  tbe  accidental  cir- 
aamauncB  of  soma  one  else  riding  In  it,  who  was  not 
obliged  lo  pay  hire  for  the  nie  of  bis  seat  in  the 
Tehicis,  would  nai  deprive  the  cirrlags  of  Ita  exemp- 
tion from  toll.  We  btveqaotad  tbu  Jodgment  at 
soma  length,  for  the  pupose  of  showing  that  there  ia 
DO  foandatian  for  Mr.  Sbipton's  uvumant,  tbat  tbe 
Lord  Chief  Juitlce  considered  that  l£e  word  "  only  " 
meant  Aona,^iJfl  or  "sBbatantially,"  lbs  word  "only" 
Dot  being  tnen  under  conslderstion  ;  and  It  being, 
tberafore,  unnBccesiry  for  tho  Lord  Chief  Jnatice 
'" '  — a  or  inlarprat  its  BMoing.      In 


the  aame  cats,  Mr.  Jutiee  Crompton  i>b» 
that  ail  the  words  of  the  Act  of  Parliament  w(  .  .. 
bave  weight  Ki'en  them ;  and  tliis  1*  a  general  prin- 
ciple, which  applies  as  much  to  Ibe  new  aa  lo  the  old 
Acl.  We  thick  tbat  the  word  "only"  used  in  the 
OHW  Act  maana  exclusively,  and  as  the  carriage  re- 
ferred to  in  this  complaint  was  employed— tbat  is^ 
was  occupied,  or  was  being  used  in  coavaylug  fanr 
voinnleera  to  a  place  of  sxercisa,  and  also  in  eoDvej- 
Ing  one  gantlemsn  not  being  a  volnoteer  to  tbe  aain* 
place,  we  do  not  see  how  tbls  can  be  called  an  bb- 
pioyment  in  conveying  volnntatra  only.  To  bold 
thai  it  is  BO  would  be  to  ignore  tbe  word  ''only" 
altogether,  and  to  construe  the  seotnce  aa  if  tbs 
wuril  ware  not  in  it — a  pmcMdiug  which  b  not  ooo- 
■iatent  with  tiie  mode  in  which  Acta  of  FarliatnaBt 
are  interpreted,  as  d«Bned  by  Crompton,  J.,  in  bis 
obMrvitioii*  In  SUpt-uoa  r.  Ti^lor.  Tbls  view  oi 
Ihe  case  la  further  illnilraled  by  Ibe  meaning  which 
Is  attached  to  lbs  word  "  only  "  la  the  earlier  part  of 
sect.  32  of  the  8rd  Geo.  1,  where  It  is  axpreraly  pnt- 
vidad  tbat  carriages  having  been  employwl  o   "      '~ 


■.t  thing 


irjudgn 


whh 

_.  rbieh 

We  thiuk  for  thcM 
cannot  be  al- 
io defendant. 


Mr,  Shiplon 

and  slterition  which  they  had  paid  to  tbe  anb- 
Jecl,  and  Inlimaled  that  be  intended  taking  idvan- 
lage  of  tbs  tbres  dsya  allowed  by  the  Aci  of  Farlia- 
mea',  for  tba  purpose  of  considering  wbetbar  b* 
should  appeal  against  thrir  dedaioa  or  olherwlia. 


Pbdlkt  t.  Davis  a 
Abba/  Landi  Act — LiabUitj  »f  jmlia  ofikt  pta/jt  to- 
notion    of     tntpan     fir     itnaiig     dufnat-wor- 

"■    ■    ■'       of    i^ietr    odti^  imdir    imtk 


By  teet.   13  0/  7   ^8   Gea.  4,  c.   108,  it  it  eaoetol 
that   Dwaerf   of  abby  limdM  thaU  kavt  power  to 
maJu  a  rtite  vpon  tia  ownera  of  guek  laudM  ;  amd 
ttcl.  IS  of  tie  mmtAtt  em^HHcsrs  a  jtoHe*  of  ikt 
ptaoe,  in  eata  of  rtfmai  to  paf,  lo  mnnMiii,  imd  n 
Am  eoirss    ittae   a  dittrtu-umrranl   agaiitt    lit 
ptrnm  so  n/iuing  to  pay.     T^t  ptt,  r^nttd  to  pof 
a  rate  imtd  under  thit  Ad,  abereupoa  the  de/t.  D. 
{fljvetiae  of  the  peaes)  itiutda  warrant  of  dittnae^ 
leiich  mu  txteaUd  by  lie  deft.  S.      Tie  plU  lim 
brouj/it  aa  actum  of   tretpaiM  againtt  ua  d^fit.y 
and  lie  jury  found  iJial  lie  (and  upon  wiitk  lit 
rate  mu  lemed  toae  not  abbey  land: 
BOd,  Hal,  at  tie  land  uaifomtd  not  to  bt  abbey  lan^ 
nci  actum  loould  Its  o)  i^nMtC  the  jniUee,  bat  lial 
it  taould  not  at  againtt  Me  njicer,  at  ke  utoj  pro- 
ttoted  fy  ted.  G,  H  Geo.  S,  c.  44. 
This  CAOse,  which  was  one  of  treBpBaa,WBS  tried  before 
Erie,  C.  J.,  at    the   Kent    spring    assises,  wben   the 
verdict  was  for  the  pit.,  leave  being  reserved  to  man 
ta  set  it  aside  and  enter  a  verdict  for  thedefts.    Tbe 
sclion  was  for  selling  certain  goods  and  chattels  of  tb* 
pit.    for  rates  under  b  local   Act   caUed   Ihe   Abbey 
Lands  Act.    The  deft.   Davis  was  tbe  justice  wbo 
signed  tbe  warrant  of  distress  and  Sbipalon  the  on- 
Btable  who  execated  itr  and  Ibe  qnestion  for  tbe  con- 
sideration of  this  court  was,  whether  (tbe  jury  having 
found  that  the  land  was  not  abbey  laud)  the  deft 
was  protected  as  a  jiutice,  and  the  daft  Sbipston  as 
an  olHcer  acting  in  execution  of  a  warrant. 

ImiA  Q.C.  (Afattieut  with  him)  shoired  canas; 
iBarperv.  Carr,  TT.  B.  STO;  IfeaHr  t.  Price,  SS. 
Sc  Ad.  409  ;  JVeuAoU  v.  CoUman,  6  Ei.  189  ;  Kay  v. 
Crovei,    7  Bing.  312 ;  Itemoa  v.  Paver,  5  Haie, 
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415 ;  Beg.  ▼.  Brown,  13  Q.  B.  653 ;  Beg,  v.  PUkmg- 
ion,  2  £L  &  B.  646 ;  Jonte  ▼.  Vauglum,  5  £.  445  ; 
Jones  ▼.  Chapman,  14  M.  &  W.  124;  Wallace  ▼. 
The  Treamtrer  of  the  WeH  India  Dock  Companng, 
5  £.  115;  Sham  ▼.  The  Chiurchaardont  of  Birming' 
ham,  10  Q.  B.) 

BoviU,  Q.C.,  Garih  and  Murphg  appeared  in  sap- 
port  of  tiie  role,  and  cited  AUm  ▼.  Sharp,  2  Ex.  352  ; 
Nmobold  ▼.  Coitman,  6  Ex.  195 ;  The  fjuton  Local 
Board  o/BeaUh  ▼.  Daois,  29  L.  J.  173,  M.  C. ;  BaU 
▼.  Porkmton,  20  L.  J.  168,  M.  C. ;  Beg.  ▼.  Bradehaw, 
29  L.  J.  176,  M.C.  Cur.  adv.  vuU, 

June  8.— Eblk,  CJ".  now  deliTered  the  judgment 
<)f  the  conrt. — In  this  caae  the  pit.  had  been  rated  as 
an  owner  of  abbey  lands,  and  the  deft.  Davis  issued  a 
•distress-warrant  to  enforce  payment  of  that  rate,  and 
the  defL  Shipston  levied  nnder  that  warrant,  and  the 
Jnry  has  found  that  the  land  was  not  abbey  land,  and 
so  the  question  is  raised  whether  the  deft.  Davis  is 
protected,  as  justice,  or  the  deft.  Shipston  as  an  officer 
acting  in  execution  of  a  warrant.    With  respect  to  the 
case  of  the  justice,  the  7  &  8  Geo.  4,  c  108,  s.  13, 
^enables  the  owners  of  abbey  lands  to  make  a  rate  upon 
the  owners  of  abbey  lands ;  a&d  sect.  1 5  enacts  that  if 
-any  owner  of  any  land  in  respect  of  which  a  rate 
lias  been  imposed  by  virtue  of  this  Act.  shall  refuse 
to  pay,  a  justice,  on  proof  of   demand,    may  sum- 
mon, and    in  due  course  issue  a    distress^warranL 
If  these  were  all  tlie  relevant  facts,  it  would  be  clear 
•that  the  justice  had  acted  without  jurisdiction,  and 
would  be  liable  in  trespass.    The  ownership  of  abbey 
lands  is  as  essential  to  gLve  jurisdiction  to  make  the  rate 
in  question,  as  occupation  of  lands  within  the  parish  is  for 
s,  poor-rate;  and  it  is  clear  that  trespass  lay  before  the 
11   &  12  Vict,  c  44,  s.  4,  for  levying  a  poor-rate 
when    the  complainant  had    no    lands  within    the 
parish :  (see  NiohoUt  v.  WaOser  and  another,  Groke, 
Charles,  394;  Mihoard  v.  Cfiffin,  2  W.BL  1330 ;  New- 
hold  v.  CoUman,  6  Ex.  195.)    The  last  case  bears  a 
stroAg  analogy  to  the  present.    There  the  statnte  pro- 
vided that  in  every  case  in  which  a  contribution  from 
overseers,  required  by  a  board  of  guardians,  shall  be 
in  arrear,  the  justices  may  snmmon,  and  in  due  course 
issue  a  warrant  if  they  think  fit.    And  the  question 

•  considered  was,  whether  the  jurisdiction  of  the  justices 
•extended  to  inquire  ioto  the  validity  of  the  order  of  the 

board  of  guardians,  and  of  the  appointment  of  over- 
seers, or  was  confined  to  enforcing  payment  of  sums 
.assumed  to  be  legally  due.  And  the  dedsion  is, 
that  the  existence  ii  a  legal  obligation  to  pay 
the  sum  claimed  is  a  necessary  preliminary  con- 
dition to  the  magistrates  having  any  jurisdiction 
at  all,  and  therefore  they  have  no  junsdictiou  to 
decide  on   the    validity  of   the    order;    but    if  the 

•  order  is  legally  made,  and  the  party  is  in  anear,  they 
may  issue  a  warrant  or  not  as  tiie  circumstances  shall 

Jn  their  discretion  seem  to  require.    This  reasoning  is 
directiy  applicable  to  the  15th  section,  above  recited, 
•relating  to  rates  on  abbey  lands,  nnder  which  the  jus- 
tice is  directed  to  begin  by  inquiring  whether  the  rated 
owner  has  tefusedto  pay,  not  whether  the  rate  is  valid. 
.This  case  answers  many  of  the  arguments  relied  on  for 
the  deft.  here.    If  the  question  is  not  within  the  juris- 
diction of  the  magistrates,  his  abjudication  thereon  is 
not  conclusive  for  him  in  an  action.    If  he  has  a  dis- 
cretion to  grant  or  refuse  a  distress-warrant,  he  may 
consider  whether  there  is  reasonable  ground  to  doubt 
the  validity,  of  the  rate ;  and  if  he  does  so  doubt,  he 
may    exerdse    his    discretion   in   refusing    a    dis^ 
tress-warrant,    and    then    the     parties    may    pro- 
ceed   by    rule    or    by    indemnity    to   the    justice, 
if    they    wish    to    try    the    validity    of    the    rate 
at    the    usual    risk    of    costs ;   but   if   the  justice 
.refuse  to  inoe  a  distress-warrant,  because  he  doubts 
the  validity  of  the  rate,  he  does  not  therefore  adjudi- 
.cats  thereon  as  on  a  matter  within  his  jurisdiction  for 


adjudici^n.    This  case  further  decides,  that  in  the 
case  of  a  warrant  so  issued  without  jurisdiction,  the 
justice  is  not  within  the  operation  of  the  11  &  12 
Vict,  c  44,  s.  1,  relating  to  actions  on  the  case,  but  is 
within  sect  2,  relating  to  actions  of  trespass  for  acting 
where  there  is  no  jurisdiction,  and  is  not  within  sect  4, 
relating  to  poor-rates  and  the  exercise  of  discretionary 
power.      The  distinction  between  Newbold  v.  CoUman 
and  the  present  case,  if  any,  arises   from  sect  36 
of  7  &  8  Geo.   4  enacting  that  if  the  app.  on  any 
appeal  against  a  rate  shall  claim  to  be  exempt  because 
the  lands  are  not  abbey  lands,  and  he  shall  have  paid 
a  former  rate,  the  burden  of  the  proof  of  the  exemption 
shall  be  borne  by  him,  followed  by  sect  42,  making 
the  decision  of  the  quarter  sestions  upon  appeal  final 
and  conclusive.    It  was  contended  that  the  Court  of 
Appeal  had  by  tiiis  section  jurisdiction  to  try  the  claim 
of  exemption    on  the  ground  that  the  lands  are  not 
abbey  lands ;  and  if  so,  that  it;  was  a  legal  consequence 
that  the  tribunal  appealed  from  should  be  constmed  ' 
to  have  by  implication  the  same  jurisdiction.     But  we 
do  not  coUect  that  intentito  from  the  language  of  the 
sections.     It  is  not   probable    that    the  Legislature 
would  subject  all  lands  to  a  liability  to  be  rated  by  the 
owners  of  abbey  lands,  having  an  interest  to  make  the 
contributories  as  numerons  as  possible,  and  to  preclude 
the  owners  from  the  ordinary  recourse  to  the  general 
law.    It  may  be  that  a  party  electing  to  appeal  may 
be  bound  finally,  and  still  if  he  elects  to  try  the  ques- 
tion by  action  he  may  do  so.    The  effect  of  appealing 
is  not  now  for  us  to  decide,  and  we  are  clear  that  the 
language  of  the  15th  section,  creating  the  jurisdiction 
in  the  justice  to  issue  the  warrant,  does  not  express 
any  intention  to  give  him    jurisdiction  to  try  the 
validity  of  the  rate,  and  we  therefore  think  that  the 
pit  had  a  right  to  try  the  validity  of  the  rate  by  an 
action  of  trespass.     It  was  said  that  he  ought  to  try 
the  right  by  an  action  for  money  had  and  received,  but 
it  suffices  to  answer  that  we  see  many  difficulties  in  so 
raising  the  question.    It  was  further  contended  that,  as 
the  plt.might  have  tried  this  question  upon  appeal,  he  was 
therefore  bound  to  appeal,  and  could  not  bring  an  action 
for  a  matter  which  was  ground  of  appeal,  and  he  cited 
Shaw  V.    77m  Churchwardene  of  Birmingham,   10 
Q.  B.,  but  in  that  judgment  the  distinction  is  clearly 
taken  between  cases  on  the  one  hand  where  there  is 
jurisdiction  to  make  the  rate,  and  the  party  has  a  ground 
of  appeal  agahsst  a  rate  made  within  jurisdiction,  and 
cases  on  the  other  hand  where  there  was  no  jurisdic- 
tion to  make  the  rate,  and  so  no  jurisdiction  to  issue 
distress-warrant.  The  conrt  says,  if  in  the  first  instance 
the  court  has  gone  beyond  its  jurisdiction,  the  Act  is 
void  ;  the  party  grieved  may,  if  he  please,   appeal, 
because  excess  of  jurisdiction  is  as  much  a  ground  of 
appeal  as  a  merely  erroneous  decinon,  and  if  the  Conrt 
of  Appeal  erroneously  confirm  the  act  of  the  court 
below,  it  may  be  that  the  party  appealing  cannot  object 
to  the  want  of  jurisdiction  in  any  collateral  proceeding. 
His  own  act  may  estop  him  personally,  but  he  is  not 
boond  to  appeal,  he  is  not  at  Hberty  to  treat  the  Act  as 
void.  This  reasoning  we  think  applies  to  the  case  before 
us,  and  answers  the  objection  that  the  pit  was  bound  to 
appeal.    Our  judgment,  therefore,  is,  that  the  pit  is  en- 
titiedto  his  verdict  against  the  deft  Davis.  With  respect 
to  the  deft  Shipston,  we  think  that  he  is  protected  by 
24  Geo.  2,  c  24,  s.  6,  enacting  that  no  action  should 
be  brought  against  any  constable,  head  borough,  or 
other  officer,  for  anything  done  in  obedience  to  a  war- 
rant without  compliance  with  certain  provisions  which 
need  not  be  specified,   the  question   being  whether 
Shipston  was  an  officer  within  the  meaning  of  this 
section.    The  pit.  contended  that  he  was  the  private 
agent  of  the  owners  of  abbey  lands,  collecting  money 
for  them  in  their  private  capacity,  and  not  entitled  to 
the  protection  dne  to  offlcen  of  the  law  acting  in 
execution  of  the  law.    Bnt  as  the  statute  requires 
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the  warrant  to  be  directed  to  the  oolleotor, 
and  reqaires  the  collector  to  execute  the  aame,  he 
«omeB  withm  the  principle  of  the  protection  created  by 
the  statute.  He  is  acting  in  ezecotion  of  the  law,  he  is 
bound  to  obey  the  commands  in  the  warrant,  and 
■although  he  might  resign  his  office  and  avoid  receiving 
«  warrant,  he  is  not  the  less  acting  under  legal  com- 
pulsion if  he  is  in  office,  and  receives  the  warrant.  We 
•consider  that  the  decisions  extending  the  protection  of 
the  statute  to  ohnrchwardeos  and  overseers  executing  a 
warrant  of  distress  for  poor-rate,  according  to  NuUmg 
T.  Faulkner,  Bailer's  Kisi  Prius,  24,  and  Harper  v. 
Corr,  7  T.  B.  270,  authorises  us  to  hold  that  the  col- 
lector executing  a  warrant  of  distress  in  this  case  is 
protected.  The  result  is,  that  the  rule  is  made  abso- 
lute  ui  to  the  tuelti,  Scipetoo,  and  discharged  as  to  the 
deft.  Davis. 

Buh  abeohOe  a»  to  iitfU  Sk^Mton,  and  duckarged 
as  to  deft  Dame. 


EXOHECITJEB 

Beported  bj  W.  MATn,  Esq.,  Barrfstv-aiULaw. 

Monday^  May  18. 
Herset  Docks  and  Harbour   Board  s.  Jones 
AMD  OTHERS  (Churchwardens  and  OverMers  of  the 
Poor  of  the  Parish  of  Liverpool). 
Poor^aiee^^Liverpool  Dodce  n»t  eukjeet  to-^Aoqmiee- 
emoe  by  Legi^a/tmn  m  the  deemmu  of  courte  of 
law. 
The  trtutMiofcertampubUo  dooki  were  by  tkek*  local 
Acta  empowered  to  take  toUe  from  vemele  entering 
each  docke,  and  the  proceeds  were  to  be  applied  to 
the  repair  and  wuantonanceqfthe  dodcsand  harbour ; 
and  if  the  amowU  so  raised  should  be  more  than 
suffiaent  for  sudi  purpose^  then  the  tolls  were  to  be 
lowered.    By  later  Acts  the  tmstess  were  empowered 
to  raise  money  for  bmUUng  additional  warehouses, 
and  to  hoy  rates  fvr payment  of  the  expenses^paying 
interest  imd  mainiainiHg  the  buildings  so.  ereded ; 
b%U  such  additional  warehouses  were  to  bs  rateable 
to  the  poor  as  in  the  case  of  premises  of  which  there 
was  a  beneficial  occupation, 
A  casSy  knownas  the lAmrpool case, reported inl  B.^ 
C.  61,  was  decided  in  1827,  m  tniUcft  the  parties 
were  to  all  i$Uenls  andparposes  the  same  as  in  the 
present  case,  and  the  court  heUd  that  the  dock  com-' 
pony  were  not  rateable  m  respect  of  the  dock  dues, 
nor  of  the  premises  used  for  the  purpoees  of  the 
dock,  no  indieidual  having  any  beneficial  occupation 
of  the  premises: 
Held  in  the  present  case  ({^firming  the  decision  of  the 
CourtofC.  B.),  that,  as  the  Legislature,  by  its  deda- 
ration  as  to  the  rateabilUy  ^f  the  additional  ware- 
houses  and  buildings  created  under  the  authority  of 
the  later  Acts,  had,  by  iaqdicaiion,  acquiesced  m  the 
-dedtion  in  the  lAverpool  case,  it  was  not  competent 
lo  this  court  to  interfere  vrith  thai  decision ;  and 
that  therrfore  this  particular  preperty  was  exempt 
from  poor-rtUes, 

This  was  an  appeal  against  a  dscinoa  of  the  Court 
of  C.  B.  upon  a  special  case.  By  a  nte  made  for  the 
relief  of  the  poor  of  Liverpool,  on  the  2nd  Jmie  1858, 
the  pits,  were  assessed  at  20,580^  18«.  8dL,  m  respect 
of  the  dock  estates  within  the  parish.  The  rate  was 
not  appealed  against,  but  the  pits,  did  not  pay,  conse- 
queotly  a  distress  was  levied  for  nonpayment,  and  the 
present  case  was  stated  in  an  action  of  replevin.  The 
dock  estates  were  originally  vested  in  the  corporation 
of  the  boroogh,  as  trustees  under  several  statutes. 
Some  portion  of  those  estates  was  granted  voluntarily 
by  the  corporation,  other  portions  were  sold  by  them  to 
the  trustees,  and  the  remsinder  were  bought  by  the 
trustees  from  private  indtvidnals,  under  certain  statu- 
tory powers  contained  in  twenty-two  Acts  of  Parlia- 


ment, from  1  Anne  to  21  Vict,  the  matarial  claig»<if 
which  will  be  found  set  out  in  the  case  below,  reported 
in  80.  B.,  N.S.,  114-14ft.  The  quentioo  for  tlie  csa- 
sideration  of  this  court  was,  whether  the  Meney  Dodb 
and  Harbour  Board  were  rateable  to  the  poor  for  the 
property  mentioned  in  the  assessment^  but  on  this 
point  the  court  gave  no  deeisien,  but  affirmed  the  deci- 
sion of  the  court  below,  on  the  ground  which  will  be 
found  in  the  judgment. 

BoviU,  Q.C.  iMeOisk,  Q.a  with  him)  i^ppetfod  ftr 
the  churchwardens  and  overseers. — In  the  Birkenkeai 
case,  2  £.  &  Bl.  148,  where  the  docks  were  under  the 
same  trustees  as  here,  the  premises  were  held  rateable, 
and  many  early  and  late  cases,  not  dintingnishaMs 
from  the  present,  are  to  the  same  effect,  and  the  prin- 
ciples laid  down  in  that  case  should  be  aflhined. 
[CROMPToy,  J.— If  you  are  right  with  referenoe  to  the 
Birkenhead  COM,  what  do  you  say  to  the  lAeerpeel 
case?  Blackburn,  J. — ^Assuming  the  dectaaou  in 
that  case  to  be  erroneous,  nevertheless  it  haa  not  been 
overruled,  but  has  been  acted  upon  for  znaDy  yeai3^] 
The  Liverpool  Docks  have  never  been  rated,  and  com- 
mimw  error  fadt  Jus.  [Crokpton,  J .  —  Wlicfo 
legislation  has  taken  ptaoe  with  referenoe  to  an  as- 
sumed state  of  the  law,  it  is  dsngerous  to  disturb  iL] 
No  reason  can  be  assigned  why  these,  of  all  otheiB^ 
should  be  exempt.  The  Lieerpool  case  proceeded  npon 
that  of  Salter's  Load  Sktioe,  4  T.  R.  730;  but  in 
R.  V.  Tempie,  2  E.  &  B.  168,  Lord  Campbell  qnes- 
tions  the  propriety  of  the  constmction  pat  npon  the 
statute.  He  dted  the  West  Derby,  6  £.  Ife  B.  711 ; 
the  Lea,  19  J.  P.  310 ;  the  Chirton,  28  L.  J.  140, 
M.C. ;  the  St.  Luke's  Hospital,  2  Bur.  1053 ;  the 
Exminster,  12  A.  &  E.  2;  Longwood,  13  Q.  B.  116; 
Harrogate,  15  Q.  B.  1012;  Manchester,  17  Q.  & 
859;  Bodooel;,  6  Q.  B.  787. 

Sir  F.  Kdly  ^Parker  with  him)  contra. — It  is  not 
necessary  to  overrule  any  case  in  order  to  support  the 
judgment  given  in  this ;  but  this  judgment  oould  not 
be  reversed  without  upsetting  the  Liwrpool  case,  and 
other  decisions  founded  thereon.     Under  the  stalnts 
of  Elizabeth  it  was  sn  essential  condition  fur  the  im- 
position of  this  rate  that  there  should  be  a  beneficial 
occupation ;  but  from  the  time  of  Anne  till  now  it  hes 
been  held  that  no  individual  had  any  benefidal  occu- 
pation, but  that  the  docks  were  for  public  parpooes. 
By  the  decision  in  the  Ueerpod  case,  tried  in  1827, 
these  premises  were  exempted,  and  that  dedaon  has 
been  recognised  by  the  local  Acts  referred  to  in  the 
case,  4  &  5  Vict,  c  30,  s.  71 ;  9  &  10  Vict.  c.  109, 
s.  34 ;  11  Vict  c  10,  s.  4 ;  18  &  19  Vict,  c  64,  s.  81. 
Previous  dednons  ought  to  be  adhered  to,  and  the 
case  of  Crease  v.  Sams,  2  Q.B.  885,  is  an  authority 
on  that  point      [Blackburk,  J. — It  is  dear  that 
when  the  LegisUtuze  passed  these  Acts  it  never  intended 
to  upset  the  Lieerpool  csse.^  He  was  stopped. 

Cromptoit,  J. — If  it  were  neeessary  to  decide  this 
case  upon  an  examination  of  the  lAeerpod  case  de- 
cided in  1827  and  tbe  cases  sinee  that  time,  I  should 
have  wished  to  have  heard  further  argument;  but 
those  dedsions  have  been  acquiesced  in,  the  Li^gisla- 
ture  has  acted  upon  them,  and  people  have  been  is- 
duced  to  advance  theur  piopeitjf  upon  faith  in  them 
and  the  recognition  of  them  by  the  Legislature,  and  I 
think  that  previous  dedmoos  upon  which  the  LegisU- 
ture  has  acted  ought  to  be  adlMred  to ;  perhaps  those 
decisions  are  right,  but  in  any  case  I  agree  with  the 
observations  made  by  Tindal,  C.  J.,  in  Crtase  v.  Satde, 
when  speaking  of  the  importance  of  abiding  by  pre- 
vious decisions  with  respect  to  the  rateability  of  pro- 
perty, and  I  am  disposed  to  act  upon  them.  I  also 
think  that  it  \e  yetj  desirable  to  preserve  uniformitj 
of  decision  if  possible :  (A.  v.  Chsrton.)  In  the  pre- 
sent case,  however,  I  do  not  propose  to  deal  with  any 
other  property  than  that  now  before  us.  Although  from 
the  time  of  Queen  Anne  this  property  had  not  been  rated} 


MAGISTRATES'  CASES. 


453 


Bail.] 


Rt  The  Rev.  J.  M.  Barlow. 


[Bail. 


an  Attempt  to  impose  a  imte  upon  it  was  made  in  1808. 
But  in  1827  the  case  came  diroetlj  before  tbe  Coart 
of  Q.  B.  at  about  the  same  time  as  /2.    v.  The  Trua- 
teeg  of  the  Rher  Weaver  Navigation^  7  B.  &  C.  70, 
and  tbdt  coart  then  decided  that  this  property  was  not 
rateable.     Legislation,  with  Tespect  to  this  property, 
af6qaiescing  in  that  decision,  has  since  taken  place; 
and  at  the  present  time  many  millions  are  advanced 
on  tbe  faith  of  that  acquiescence.     We  find  that  by 
4  &  5  Vict.  c.  30,  8.  52,  the  tmstees  are  empowered 
to  baild  warehouses  on  the  quays  of  one  of  the  docks, 
and  to  borrow  larfrely  on  the  property;  and  by  the 
7l8i  section,  warelMuses  are  ezpresisly  made  subject 
to  all  parochial  and  other  rates.    That  section  is  strong 
to  show,  by  implication,   that  tbe  docks  themselves 
were  not  regarded   by  the  Legislature  as    property 
which  iras  beneficially  occupied  so  as  to  bo  subject  to 
the  rate.    It  would  be  a  strange  construction  of  that 
statute,     and    one    which   persons    who    have    ad- 
vanced  their    money    upon    faith  in   its  provisionB 
would    be     entitled    to    complain    of,    that    when 
it  expressly  provides  that  the  new  works  are  to  be 
rated,  the  old  works  were  not  exempt.     In  9  &  10 
Vict   c.   109,  and  thtongh  the  whole  course  of  this 
legislation,  there  is  a  provision  running  in  effect — 
'*  Mind   the   newly  constructed  warehouses  are  to  be 
rated ;"  and,  to  my  mind,  the  implication  raised  there- 
by is,  that  the  docks  were  not  to  be  rated.     Where  a 
dedsion  has  been  thus  acquiesced  in  by  the  Legislature. 
it  is  not  competent  to  a  superior  court  or  to  a  court  of 
error  to  interfere  with  it.     If  it  be  found  to  be  attended 
with  any  hardship,  that  must  be  left  to  the  Legislature 
to  remedy.     I  confine  my  judgment  in  this  case  en- 
tirely to  thia  particular  property. 
The  rest  of  the  Court  concurred. 

Jud^fment  affirmed. 


BATL  00T7BT. 

Reported  by  T.  W.  Saumokbh,  Esq.,  Barrister-at-Law. 

June  12  and  Juhf  9. 

(Before  HiM^^,  J.) 

Re  The  Rbt.  J.  M.  Barlow. 

Mandamme — Disqualified  ekurehwarden'^Quo 

warranto. 
Where  hy  the  cueUtm  nfthe  parish  one  ehurchwarden 
woe  elected  annualUf  by  the  pariihienere^  and  the 
oAer  atmuaUif  by  the  rector^  and  the  kuter  op* 
pointed  as  his  churchwarden  a  person  who  was  not 
a  parishioner,  nor  an  inhabitant  of  or  occupier  of 
property  in  the  pnrish : 
Heid^  that  a  mandemuis  to  the  rector  to  tqtpoini  a 
churchwarden  is  the  proper  process  by  which  to 
quesiim  the  validity  of  the  appointment: 
Semble,   that   though  a  quo  warranto  will  lie  fir 
usurping  an  office,  whether  created  by  duxrter  or  an 
Act  of  Parliament^  provided  the  office  beofn  pub- 
lic nature  and  a  substantive  one,  yet  the  office  of 
churchwarden  does  not  come  within  that  rule. 
This  was  a  rule  obtained  by  Prideaux,  calling  upon 
the  R«v.  John  Mount  Barlow  to  show  cause  why  a 
fnandamus  should  not  ibsue  commanding  him  to  nomi- 
nate a  churchwarden  for  the  parish  of  Ewiiurst,  of 
which  hf!  is  the  rector.     It  appeared  that  by  custom  the 
parishioners  at  Easter  nominated  one  churchwarden, 
and  the  rector  the  other,  and  that  at  Enster  last  the 
parishioners  having  nominated  their  churchwarden,  the 
rector  nominated  as  his  a  Mr.  Sieere,  who  wan  afier- 
wards  sworn  into  office.     This  gentleman,  however, 
thoui;h  upon  the  rato-book  as  rated  for  some  property 
in  the  pari:}h,  was  not  a  resident  in  or  occupier  of  any 
bouse  or  Und  in  the  parish,  and  the  ground  upon  which 
the  rule  was  obtained  was  that  his  nomination  was 
void. 

CUasby,  Q.C.  showed   cause,  and  contended  that 
[Mag.  Cas.] 


whether  or  not  Mr.  Steere  was  ineligible  to  be  nomi- 
nated as  churchwarden,  the  present  proceeding  by 
mandamus  was  erroneous,  for  that  the  proper  proceed- 
ing should  be  by  guo  warranto.  Moreover,  that  the 
rector  cannot  be  compelled  to  appoint  a  churchwarden, 
for  that  if  he  neglects  his  right  in  this  respect  the 
parishioners  may  themselves  appoint  both  churchwar- 
dens: (The  Churchwardens  of  Northampton.  1  Carth. 
118 ;  Darlsy  r.  The  Queen  (in  error),  3  CI.  &  Fin. 
520.) 

Prideaux,  control,  argued  that  the  proceeding  by 
mcMdamus  is  the  proper  one,  and  that  the  rector  can 
be  compelled  to  appoint :  (H.  v.  Shepherd,  4  T.  B. 
S81 ;  R.r,  Dawberry,  2  Stra.  1 196;  R.  v.  The  Gover^ 
nore  of  St.  Martin' s^-the^Fieids,  20  L.  J.  423, 
Q.  B. ;  R.  V.  The  Mayor  of  Cambridge,  4  Burr.  2008  ; 
Reg.  V.  Birmingham^  7  A.  &  E.  254.) 

Cur,  adv.  vtdL 

July  9. — Hill,  J. — ^The  object  of  the  present  appli- 
cation was  to  question  the  validity  of  the  rector's 
appointment  on  the  ground  that  the  person  appointed 
was  not  legally  qualified.  Cause  was  shown  against  tbe 
rule  that  umandamm  ought  not  to  be  granted,  because 
it  was  contended  that  if  the  rector's  nomination  was  void, 
the  parishioners  had  the  power  to  nominate  a  second 
churchwarden,  and  in  support  of  that  proposition,  the 
Churdiwardens  of  Northampton  case  was  relied  on ; 
and  further,  it  was  argued  that  a  quo  warranto  would 
lie,  and  therefore  that  a  mandamme  ought  not  to  be 
granted.  It  is  well  settled  that,  where  there  is  a 
remedy  equally  convenient,  beneficial  and  effectual,  a 
mandamus  will  not  be  granted.  This  is  not  a  rule  of 
law,  but  a  rule  regulating  the  discretion  of  the  court  in 
granting  writs  of  mandamus;  and  unless  the  court  can 
see  clearly  that  there  is  another  remedy  equally  o^* 
venient,  beneficial  and  effectual,  the  writ  of  maauiamiua 
will  be  granted,  provided  the  circumstances  are  snch,  in 
other  respects,  as  to  warrant  the  granting  of  the  writ. 
With  respect  to  the  first  ground  relied  on  in  showing 
cause  against  the  rule,  the  authority  cited  fails  to 
establish  the  proposition  for  which  it  was  referred  to. 
It  merely  shows  that  a  mandamus  will  be  granted  to 
swear  in  two  churchwardens,  chosen  by  the  parishioners, 
where  the  vicar  for  the  time  being  was  under  a  de- 
privation. It  has  been  decided  that  the  archdeacon,  or 
other  ordinary,  has  only  a  mintsteri^  duty  to  perform 
in  swearing  in  a  churchwarden,  and  cannot  object  to  do 
so  on  the  ground  of  disqualification  in  the  party  claim- 
ing to  be  sworn.  Reg.  v.  Rice,  1  Ld.  Raym.  138,  and 
further,  the  case  cited  from  Carthew,  does  not  show  that 
if  there  be  an  incumbent  capable  of  nominating  a  church- 
warden, that  the  parishioners  in  such  a  case  have  a 
ritfht  to  nominate  a  second,  where  the  incumbent, 
according  to  custom,  ought  to  nominate  one,  and 
claims  to  exercise  the  right  by  nominating  any  indi- 
vidual alleged  to  be  disqualified.  As  to  the  second 
ground,  that  a  quo  warranto  would  lie,  the  autho- 
rities show  that  if  such  be  the  case  a  mandamue 
will  not  be  granted.  It  was  admitted  that,  according 
to  the  older  cases,  a  quo  warranto  was  held  not  to  lie 
in  respect  of  the  office  of  churchwarden.  But  it  was 
argued  that  all  those  decisions  were  prior  to  Darley 
V.  The  Queen,  and  that,  according  to  the  principle  laid 
down  in  the  H.  of  L.  in  that  case,  a  quo  warranto 
would  lie  for  usurping  the  office  of  churchwarden.  The 
rule  established  by  Darley  v.  The  Queen,  as  stated  by 
Coleridge,  J.,  in  Reg.  v.  The  Guardians  of  St. 
Martin^  is  difficult  of  application ;  but  as  I  under- 
stand the  rule  it  is,  that  a  proceeding  by  quo  warranto 
will  lie  for  usurping  an  office,  whether  crented  by 
charter  alone  or  under  (he  authority  of  an  Act  of  Par- 
liament, provided  the  ofiice  be  of  a  public  nature  and 
a  substantive  office.  In  my  opinion,  the  office  of 
churchwarden  does  not  come  within  that  rule.  It  is 
not  necessary  that  I  should  go  so  far  in  expressing  my 
opinion.    It  is  sufficient  if  I  am  enabled  to  say,  in  tiut 
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l^mgnAgo  of  Liitledalc,  J.,  in  Reg,  y.  Birmingham^  "  I 
do  not  see  my  way  so  clearly  to  another  remedy  as  to 
say  here  that  a  maTukuatu  ought  not  to  go."  The 
rule,  therefore,  will  be  made  absolute. 

Rule  ahtohde. 


COXTBT  OF  aUEEN'S  BENCH. 

Keported  bv  John  Thowpsoit,  T.  \y.  Saundrra.  and  C.  J.  B. 
UKBiBUcr,  Saqm.,  BarriaterB-at-Law. 

Tknrtdoy^  Nov,  7. 
Rro.  v.  Kirbt. 
Quo  warratiio — Paruh  vestries — Election  of  vettrtf- 
clerk — Righl  to  vote  in  re^Mct  of  property  to  wht^ 
voter  is  attested  as  executor — Entry  on  rate-book 
—58  Geo.  3,  e,  69,  *.  3— 13  c^  U  Vict,  c.  57,  t.  6. 
An  inhabitant  of  a  parish  <uses»ed  and  charged  in  the 
last  rtUe  mcide  for  the  relief  of  the  poor  is  entitled 
to  add  property  far  whidi  he  is  to  assessed  and 
charged  in  the  said  rale  as  '*  executor  qf  A,^  to 
property  to  tahioh  he  is  assessed  and  charged  in  hit 
own  individual  capadiy  fur  the  purpote  tf  making 
up  his  qualifcation  as  a  voter  under  58  Geo.  3, 
c.  C9,  s.  3,  <md  it  is  immaterial  that  his  name  is 
not  entered  as  being  one  of  the  executors  m  the 
rate-book. 

Lushf  Q.C.  (Field  with  him)  showed  cause  agunst 
a  rule  calling  upon  Mr.  Kirby  to  show  canse  why  a  quo 
warranto  should  not  issue  directing  him  to  show  canse 
by  what  authority  he  ezeri'ises  the  office  of  vestry 
clerk  of  Bicester,  Oxfordshire,  it  being  alleged  that 
he  was  not  properly  elected.  There  were  several 
votes  stated  to  have  been  improperly  received  and 
rejected,  but  the  only  one  on  which  any  legal  point  arose 
was  that  of  William  Palmer,  who  claimed  to  be  en- 
titled to  two  votes.  The  58  Geo.  3,  c  69,  s.  3,  regu- 
lating the  manner  of  voting  in  vestries  enacts,  "  That 
in  n11  such  vestries  every  inhabitant  present  who 
shall  by  the  last  rate  which  shall  have  been  made 
for  the  relief  of  the  poor  have  been  assessed 
and  charged  upon  or  in  respect  of  any  annual 
rent,  profit,  or  value  not  amounting  to  50^,  shall  lave 
and  be  entitled  to  give  one  vote  and  no  more;  and 
every  mhubitant  there  present  who  shall  in  such  last 
rate  have  been  assossod  or  diarged  upon,  or  in  respect 
of  any  annual  rent  or  rents,  profit,  or  value,  amounting 
t*i  5()/l  or  upwards  (nhether  in  one  or  in  more  than  one 
sum  or  ch  trge),  shall  have  and  be  entitled  to  give  one 
vo'e  for  every  25/.  of  annual  rent,  profit,  and  value  upon 
or  in  respect  of  which  he  shall  have  been  assessed  or 
charged  in  snch  last  rate,  so  nevertheless  thHt  no  in- 
hiihitiint  shall  be  entitled  to  give  more  than  mx  votes ; 
and  in  caHes  where  two  or  more  of  the  inhabitants 
present  shall  be  jointly  rated,  each  of  them  shall  be 
entitled  to  vote  according  to  the  proportion  and  amount 
which  (diall  be  borne  by  him  of  the  joint  charge;  and 
wheie  only  one  of  the  persons  jointly  rated  ahall  attend 
he  »hiill  be  entitled  to  vote  according  to  and  m  respect 
of  the  whole  of  the  jant  charge.*'  Wm.  Palmer  was 
rated  on  the  last  poor-rate  as  follows : 

William  Palmer,  value    £27  10     0 

Fiiivlt's  executors,  7  cottages,  value...     12     0     0 

William  Palmer,  value    21   15     0 

3k1aki<  g  in  all,  61/.  bt,  William  Palmer  was  one  of 
Fincirs  executors,  and  supposing  the  other  executor  to 
be  present,  he  would  still  bo  nssesst'd  to  property  to 
tli<*  annual  value  of  55/.  5^.,  and  it  was  now  contended 
thai  being  so  assessed,  he  was  entitled  to  two  votes. 

IJtittd/etton,  Q.C.  (/i.  Sawffcr  with  him)  contra. — 
He  iit  not  an  occupier  within  the  meaning  of  the  Act 
to  that  pi  operiy  *^o .  which  he  is  assessed  as  executor. 
He  is  not  an  assessed  inhabitant  as  to  that  property 
1'  is  nece»*ary  by  the  Ac-t  that  he  be  assessed  and 
charged  in  the  rate,  and  as  to  the  12/.  he  is  not 
a2{8es»ed  and  charged  ;  th  ■  rate  merely  states  **  Finch's 
exvcuturs,  seTen  oottagos.**    [Blackburn,  J. — Can  it 


not  be  shown  who  Finch's  executors  are?  Cock- 
BURN,  CJ. — Suppose  a  firm  assessed  in  the  usual 
names,  Child  and  Co.,  for  instance  ;  oonld  not  the  pre- 
sent partners  vote,  ^lihough,  perhaps,  there  might  be- 
no  one  of  the  original  name  in  existence  ?]  He  cannot 
join  the  qualification  he  holds  in  his  representative 
character  to  that  which  he  possesses  in  hia  individaal 
character.  [Wigrtmaic,  J. — What  is  the  object  of 
giving  one  Tote  to  one  man  and  several  to  another?] 
It  depends  upon  the  interest  the  man  has  in  the  pariah, 
but  then  that  interest  must  be  in  his  own  rightl 
[WiGHTMAN,  J. — ^As  executor  he  is  individually  liable 
to  poor-rates.]  Palmer  does  not  swear  he.  was  assened 
and  charged ;  he  merely  says  he  was  rated.  [BulcK'o 
BURN,  J. — That  is  the  same  thing.] 

CocKBURN,  CJ. — Thb  rule  should  be  dischaii^. 
The  question  turns  only  on  Palmer's  case,  and  whedier 
he  is  entitled  to  one  oi  two  votes.  It  is  clear  he  i» 
entitled  to  one  in  his  individual  capacity ;  then  wis  h» 
entitled  to  the  second  ?  Since  the  property  to  which 
he  was  assessed  and  charged  in  his  individual  capacity- 
was  not  sufficient  to  give  him  two  votes,  be  proposed  to- 
add  to  it  other  property  to  which  he  was  asseraed  andi 
charged  as  executor,  and  the  question  is,  whether  the 
one  property  can  be  added  to  the  other  to  make  np  the 
amount  requisite.  It  is  clear  on  the  statute,  and  is 
admitted,  that  properties  can  bo  added  together,  and  that 
the  aggregate  amount  makes  up  the  qualification. 
Then  what  is  there  to  prevent  an  executor  so  doing? 
There  Is  nothing  in  the  Act  I  see  nothing  whidi 
should  exclude  executors,  or  any  reason  why  we  should 
try  to  put  a  forced  construction  on  the  Act  to  exdadc 
them.  An  executor  is  the  legal  owner,  and  I  see  no 
reason  why  he  should  not  exercise  the  right  of  voting 
if  he  be  properly  assessed.  I  think  this  case  is  within 
the  spirit  of  the  Act,  and  that  Mr.  Palmer  was  entitled 
to  two  votes. 

WiGiiTMAN,  J.  concurred. 

Blackburn,  J. — I  am  of  the  same  opinion  [his 
Lordship  read  the  section  of  the  Act  and  stated  the 
facts  of  the  case].  If  Palmer  had  been  assessed  to 
i9L  5f.  only,  viz.,  in  27/.  lOt.  and  21/.  15a.  for  the 
property  he  held  in  his  own  individual  capacity,  it  is 
clear  he  could  not  have  been  entitled  to  two  votes ;  but 
I  hen  comes  the  additional  12/.  assessed  to  Finch's 
executors,  and  the  queation  is,  whether  he  can  adtl  that 
amount,  or  eren  half  of  that  amount,  as  one  of  two- 
pentons  jointly  rated,  to  the  49/.  5«..  so  as  to  give  him 
a  valid  qualification  for  two  votes.  Now,  although  his 
name  does  not  appear  on  the  rate,  it  clearly  is  o|ien  for 
hi'n  po  show  that  he  is  one  of  Finch's  executors,  and 
when  he  has  done  that  he  may  add  the  qualification 
thus  obtained  to  his  own  individual  qnalificatitm,  so  as^ 
to  entitle  him  to  two  votes.  It  seems  to  me  to  be 
exactly  as  if  the  rate-book  said,  "A.  D.  anu  W.  Pal- 
mer, Finch's  executors."  If  the  other  executor  wert 
present  Palmer  would  be  entitled  to  vote  only  in  res- 
|iect  of  one- half,  but  that  would  be  sufficient  to  settle 
the  present  question.  Looking  at  the  Act,  I  tliink  it 
clear,  as  has  been  observed  by  the  L.  C.  J.,  that  this  case 
comes  within  its  spiriL     Rule  discharged  with  eoUs. 


I 


Friday^  Nov.  8. 

Peasb  and  others  v.  Chaytor  and  anothkr. 

Justices-^  Action  against  for  acting  without  jtristii^ 

turn — Cfmrch-rate —  Validity  of  rate  ditjmted. 
The  declaration  alleged  that  the  pits,  were  sumnunied 
J  or  wmpayment  of  church-rates^  and  at  the  hear- 
ing before  the  dffts.  {two  juxtioes)  they  the  jdts,^  m 
g'M,d  faith  disputing  and  intending  to  disp*ite  the 
vttlidity  *flhe  ra'e^  gave  to  the  dtfU.  notice  tktU  they 
d'sp'tted  the  validity  of  the  rale,  and  required  the 
d^fts  to  ftrbear  from  and  not  to  give  judgment  en 
the.  matter ;  that  there  was  not  evidence  ffiven  to  or 
bejore  tkt  d^.  that  thepUs.  did  not,  in  fact  or  in 
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Pbasb  and  othbrs  v.  Ghattob  and  akotrbr. 


[Q.  B. 


goodfmik,  dU^nUe  the  vaUdUy  of  the  rote,  ifet  that 
^Ike  defts^  not  acting  bond  fide  in  the  beUefthtU  they 
were  aeUntf  in  conformity  with  law,  but  wilfUiy 
diaregarding  mieh  notice  and  their  duty^  and  con- 
trary  to  law,  tueuming  to  act  as  Justices  in  the  sttid 
matter  when  they  knew  that  they  hadnot  Jurisdiction 
to  proceed  further,  neoerthelMS  proceeded  to  and 
did gvse  judgment,  and  made  an  order  for  a  distress- 
warrant  to  levy  the  rate;  that  the  pits/  goods  were 
eeizedj  and  the  pits,  ohligtd  to  obtain  a  certiorari  to 
quash  the  order,  and  to  incur  certain  expenses : 
Meld,    on  demurrer,  that  the  declaration  sufficient^ 
alleged  that  the  dsfls,  were  ttcting  without  Jurisdic- 
tion, and  that  then  i^  12   VicL  c.  44,  s.  2,  was 
applicable  to  the  case,  and  that  it  was  not  necessary 
to  allege  that  the  defts,  acted  maliciously,  and  without 
reasonable  and  probable  cause. 
Declaration. — That    the  defttf.  were  two  of    her 
JAajeety's  jiuticea  of   the   peace    for   the  oountj  of 
Durham,  and  the  pita,  were  lessees  and  occupiers  of  a 
colliery  and  premi&es  in  the  chapelry  of  St.  Helen*s 
Auckland,  in  the  said  conntj,  in  and  by  the  name  or 
style  of  **  Joseph    Pease    and  others,   or  company, 
owners  of  St.  Helen's  colliery,"  and  were  rated  to  a 
chnrob-rate  for  the  said  chapelry  in  the  sum  of  8/., 
the  Talidity  of  which  said  rate  was  at  the  time  of  the 
making  of  the  said  rate,  and  from  thence  hitherto  has 
i>een,  and  still  is  disputed  by  the  pits.,  snd  the  pits. 
were  after  the  making  of  the  said  rate,  by  virtne  of  a 
anmmons  or  warrant  under  the  hand  and  seal  of  Henry 
Stobart,  Esq.,  one  of  her   Majesty's  justices  of  the 
.peace  in  and  for  the  said  coanty,  convened  and  sum- 
moned to  appear  on  the  23rd  Dec  1858,  before  her 
said  Majesty's  justices  of  the  peace  acting  in  and  for 
the  said  county,  at  the  justice-room  in  Bishop  Auck- 
Jand,  and  in  the  said  county  of  Durham,  to  answer  a 
-otrtain  complaint  that  the  pits,  had  refused  to  pay 
.onto  David  Vitty,  churchwarden  of  the  said  chapelry, 
the  sum  of  8/.  &s.  4d,  being  the  amount  of  the  said  sum 
of  8^  together  with  a  certain  other  sum  of  5s.  4d.  to  which 
the  pits,  had  also  been  rated  in  like  manner  as  aforeitaid, 
to  the  said  church-rate,  the  validity  of  which  they 
•disputed  as  aforesaid.     And  the  pits,  by  their  agent 
in  that  behalf  duly  attended  before  the  said  justices  in 
and  for  the  said  county,  pursuant  to  the  said  summons, 
And  at  the  place  and  time  therein   mentioned  the 
liearing  of  the  said  complaint  mentioned  in  the  said 
summons  was  thereupon  in  due  form  of  law  adjourned 
to  the  6th  Jan.  1859,  and  upon  the  same  6th  Jan.  the 
pits,  again,  in  pursuance  of  the  said  adjournment,  duly 
attended  by  their  said  agent  at  Bishop  Auckland  afore- 
said, before  the  defts.,  then  and  there  being  and  acting 
JW'twoof  her  said  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Durham.    And  the  matters 
of  the  said  complaint  were  then  entered  into  and  heard 
by  the  defts.  so  being  and  acting  as  such  justices. 
And  the  pits,  say  that  at  the  time  of  the  hearing  of  tlie 
matter  of  the  said  complaint  they  (the  pits.)  in  good 
faith,  truth  and  sincerity  dbputing  and  intending  to 
dispute  the  validity  of  the  said  rate,  upon  the  hearing 
of  the  said  oomphiint  by  their  said  agent,  gave  to  the 
defts.,  then  being  and  acting  as  such  justices  as  afore- 
said, notioethattliey  the  pits,  disputed  the  validity  of 
the  said  rate,  and  required  the  defts.,  as  -such  justices 
as  aforesaid,  to  forbear  from  and  not  to  give  judgment  in 
■respect  of  the  matters  of  the  said  complaint.    And  the 
jrits.  farther  say,  that  upon  the  said  hearing  of  the  said 
coBBphiiflt  by  the  defts.   as  such  justices  aforesaid, 
there  was  not  'evidence  given  to  or  before  the  defts. 
that  they  the  pits,  did  not  in*  fact  or  in  good  faith  dis- 
pute the  validity  of  the  said  rate,  or  that  they  did  not  in 
good  faith  give  such  notice  to  the  defts.  as  aforesaid.  Yet 
that  the  defts.  afterwards,  and  not  acting  bond  fdt  in 
the  belief  that  they  were  acting  as  such  -justices  afof>e- 
said,  or  that  they  were  acting  in  conformity  with  law, 
but  wilfully,  wrongfully  and  of  set  purpose  disregard- 


ing the  said  notice  and  the  duty  of  the  defts.  as  such 
iustices  as  aforesaid,  and  knowingly  and  wilfully  disre- 
garding and  disobeying  the  statute  in  such  case  made 
and  provided,  and  wrongfully  and  oppressively  and  con- 
trary to  law  assuming  to  act  as  such  justices  as  afore- 
said, in  the  matters  of  the  said  complxunt,  when  they 
knew  they  had  not  jurisdiction  to  proceed  fnrther  there- 
upon, or  to  make  or  give  any  other  direction  or  judg- 
ment upon  the  matters  of  the  said  complaint ;  and, 
notwithstanding  such  disputing  by  the  now  pits.,  and 
such  notice  thereof  to  them  the  defts.  given  as  afore- 
said, proceeded  to  give  and  did  give  judgment  in  respect 
of  the  matters  of  the  said  complaint,  and  did  then  make 
a  certain  order  in  writing  under  the  hands  and  seals  of 
them  the  defts.  for  the  payment  by  the  pits,  of  the  said 
sum  of  8/.,  together  with  a  sum  of  money  for  costs,  in 
which  order  the  pits,  were  described  by  the  name  or 
style  of  "  Joseph  Pease  and  otiiers,  owners  of  the  St. 
Helen's  Colliery, "  and  which  said  order  by  the  defts.  so 
made  as  aforesaid  was  as  follows  >— 

**  Order  for  payment  of  church  rates." 

"  Durham  to  wit, — ^Whereas  information  and  com- 
plaint have  been  made  unto  Henry  Stobnrt,  Esq.,  one 
•f  her  Msjesty's  justices  of  the  peace  in  and  for  the 
said  county,  by  David  Vitty,  one  of  the  church- 
wardens of  the  chapelry  of  St.  Helen's  Auckland,  in 
the  said  county,  that  J.  Pease  and  Co.,  owners  of  St. 
Helen's  Colliery,  in  the  county  aforesaid,  have  refused 
and  still  do  refuse  to  pay  to  him,  the  said  David  Vitty, 
as  such  churchwarden  as  aforesaid,  the  sum  of  8/L, 
being  the  sum  duly  rated  and  assessed  in  tlie  church- 
warden's rate,  made  the  28th  April  1858,  and  which  is 
now  justly  due  from  the  said  J.  Pease  and  Co.  unto 
him,  the  said  David  Vitty,  as  such  churchwarden.  And 
whereas  by  summons  under  the  hand  and  seal  of  the 
said  H.  Stobart,  so  being  such  justice  as  aforesaid,  the 
said  J.  Pease  and  Co.  have  been  duly  summoned  to 
appear  before  us,  George  Pearson  Wilkinson,  clerk,  and 
Henry  Chaytor,  Esq.,  two  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county,  being  the  county 
where  the  church  is  situated,  in  respect  whereof  the 
said  rates  have  been  made,  and  being  neither  of  ns 
patron  of  the  said  church,  nor  in  any  way  interested  in 
any  of  the  rights,  dues,  or  other  payments  belonging  to 
the  said  church ;  we,  the  said  justices,  therefore  having 
considered  the  premises,  and  having  also  duly  examined 
into  the  merits  and  truth  of  the  said  compkint  upon 
oath,  do  find  that  there  is  justly  due  the  aforesaid  sum 
of  8/.  from  the  said  J.  Pease  and  Co.  to  the  said  David 
Vitty,  as  such  cimrch warden  as  aforesaid,  and  do  order 
and  direct  the  said  J.  Pease  and  Co.  to  pay  or  cause  to  be 
paid  the  same  unto  the  said  David  Mtty,  together  with 
the  further  sum  of  9«.  for  such  costs  and  charges  con- 
cerning the  premises  as  upon  the  merits  of  the  case  do 
appear  to  us  to  be  jnst  and  reasonable.  Given  under 
our  hands  and  seals  at  Bishop  Auckland,  in  the  said 
county,  the  6th  Jan.  1859." 

And  which  said  order  was  afterwards  removed  into 
the  court  of  our  Lady  the  Queen,  before  the  Queen  her- 
self here,  by  vutue  of  our  said  Lady  the  Queen's  writ  of 
cetHwrari,  issuing  out  of  the  said  court,  and  under  tho 
seal  thereof,  and  which  same  order  was  afterwards,  and 
before  the  commencement  of  this  suit,  quashed  by  the 
judgment  and  consideration  of  the  said  court  here;  and 
the  pits,  fnrther  say  that,  after  the  making  of  the  said 
order  by  the  defts.  so  made  unlawfully  and  without 
jurisdiction,  and  before  the  removal  thereof  into  the 
said  court  here,  the  defts.  having  notice  of  the  pre- 
mises, and  that  the  said  order  wns  null  and  void,  and 
of  no  force  or  effect  in  law,  and  that  they,  the  defU., 
as  such  justices,  had  no  jurisdiction,  power,  or  autho- 
rity to  act  further  in  the  matters  of  the  said  complaint, 
and  no  jurisdiction,  power,  or  authority,  by  distress  and 
sale  of  the  goods  of  the  pits,  or  otherwise  howsoever, 
to  levy  the  said  sums  of  money  by  the  said  order  of 
the  defts.  so  wrongfully  and  unlawfully  ordered  to  be 
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ftaid  by  the  pits. ;  yet,  nevertbeless,  the  defts.  further 
wilfully,  wrongfully  and  unlawfully  assuming  to  act  a» 
such  justices,  and  for  the  purpose  of  nnlawOilly  and 
wrongfully  levying  the  amount  of  the  said  sums  of 
money  in  and  by  the  said  order  so  unlawfully  and 
wrongfully  orden^d  to  be  made  by  distress  and  sale  of 
the  goods  of  the  pits.,  by  their  warrant  under  the 
hands  and  seals  of  them,  the  dcfts.,  and  directed  to 
the  constable  of  West  Auckland  and  mU  other  peace- 
officers  in  the  said  county  of  Durham,  did  unhiw- 
folly  and  wrongfully  command  the  said  constable 
and  peaoe-ofliceis  in  her  said  Majesty's  name  forthwith 
to  make  distres:*  of  the  goods  and  chattels  of  the  pits., 
who  were  described  as  J.  Pease  and  Co.,  and  which  said 
warrant  of  the  defts.  was  and  is  in  these  words : 

'*  To  the  constable  of   West  Auckland  and  to  all 
4ither  peace  officers  in  the  county  of  Durham. 

^  Durham  to  wit. — Whereas,  on  the  16th  Dec.  last 
past,  complaint  was  made  to  H.  Stobart,  £sq.,  one  of 
her  Majesty's  justices  of    the  ppaoe  in  and  for  the 
said  county  of  Durham,  by  David  Vitty,  one  of  the 
churchw  ardens  of  the  chapelry  of  St.  Helen's  Auck- 
land, in  the  said  county,  for  that  J.  Pease  and  Co., 
owners  of  the  St.  Helen's  Colliery,  in  the  said  county, 
being  persons  commonly  called  Quakers,  had  refused 
and  neglected  within  six  calendar  months  then  last 
past,  on  demand  duly  made,  and  still  did  refuse  and 
neglect  to  pay  unto  the  said  David  Vitty,  as  one  of 
the  churchwardens  of  the  chapelry  of  St.  Helen's  Auck- 
land aforesaid,  the  sum  of  8/.,  being  the  sum  duly  rated 
and  assessed  upon  the  said  J.  Pease  and  Co.  in  the 
churcliwardens'  rate  for  the  same  chapelry  made  the 
28th  April  Ust,  and  Justly  due  from  them  J.  Pease  and 
others  unto  the  said  D.  Vitty,  as  sucli  churchwarden, 
and  whereof  the  validity  or  the  liability  of  the  said  J. 
Pease  and  Co.  to  pay  the  said  rate  had  not  been  ques- 
tioned in  any  Ecclesiastical  Court,  and  afterwards,  to  wit, 
on  the  3rd  of  Dec  last,  at  the  justice-room  in  Bishop  Auck- 
land in  the  said  county,  the  said  parties  appeared  before 
the  justices  then  and  there  present,  and  the  hearing 
of  the  said  case  was  adjourned  to  the  6th  Jan.  last,  and 
on   the  6th  Jan.  last,  at  the  justioe-room  in  Bishop 
Auckland  aforesaid,   the  parties  appeared  before  us, 
George  Pearson  Wilkinson,  clerk,  and  Henry  Chaytor, 
Esq.,  two  of  her  Majesty's  justices  of  the  peace  of  and 
actiug  in  and  for  the  said  county,  being  the  county 
where  the  church  is  situated  in  respect  whereof  the 
naid  rates  have  been  made,  and  being  neither  of  ns 
patron  of  the  said  church,  nor  in  any  way  interested  in 
any  of  the  rights,  dues,  or  other  payments  belonging  to 
the  said  church,  to  be  further  dealt  with  according  to 
law ;  and  thereupon  having  considered  the  matter  of 
the  said  complaint,  and  having  also  duly  examined  into 
the  merits  and  truth  of  the  said  complaint  upon  oath,  it 
appeared  to  us,  the  said  justices,  that  there  were  justly 
due  the  aforesaid  sum  of  SL  from  the  said  J.  Pease  and  Co. 
to  the  said  D.  Vitty  as  such  churchwarden ;    and  we 
adjudged  the  said  J.  Pease  to  pay  to  the  said  D.  Vitty, 
as  such  churchwarden,  the  sum  of  8/.,  and  also  to  pay 
to  the  said  D.  Vitty,  as  such  churcliwarden,  the  sum  of 
9s.   for  his  costs   in   that   behalf;    and  we  thereby 
ordered  that  if  the  several  sums  should  not  be  paid,  the 
same  should  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  J.  Pease  and  others.    And 
whereas  the  said  J.  Pease  and  others  have  not  paid  the 
said  several  sums  of  hi.  9s.,  or  any  part  thereof,  but 
therein  have  made   default.    These  are  therefore  to 
command  you,  in   her  Majesty's  name,   forthwith  to 
make  distress  of  tlie  goods  and  chattels  of  the  said 
J.  Pease  and  Co.,  and  if  within  the  space  of  four 
days  after   the   making  of   such    distress   the   said 
last-mentioned    sums,    together  with  the  reasonable 
charges    of    taking  and    keeping    the   said  distress, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods 
and  chattels  so  by  you   distrained,  and  do  pay  the 
money  arising  from  such  sale  unto  Willhun  Trotter, 


the  clerk  of  the  justioes  of  the  peace  for  the  north-west 
division  of  Darlington  Ward,  in  the  said  county,  that 
he  may  pay  and  apply  the  same  as  by  law  directed,  aad 
may  render  the  overplus  (if  any),  on  demand,  t«  the 
said  J.  Pease,  and  if  no  such  distress  can  he  found, 
then  that  you  certify  the  same  unto  us,  to  the  end  that 
such  proceedings  may  be  had  therein  as  to  tUb  law  doth 
appertain. 

**  Given  under  our  hands  and  seals,  8rd  Feb.  1859, 
at  Bishop  Auckland  aforesaid. 

(Signed)  **  Henrt  Gbattob. 

"  G.  P.  WlLKUMOX."      . 

And  by  virtue  of  which  said  warrant  of  the  defts.  so 
wrongfully  and  unlawfully  made  and  iasaed  and  de- 
liver^ to  the  said  constable  and  peace  officers,  diwn 
of  the  cattle,  goods  and  chattels  of  the  pita,  were 
unlawfully  and  wrongfully  seized,  taken  and  dis- 
trained, whereby  the  now  pits,  were  obliged  to 
apply  and  did  apply  to  her  said  Majesty's  said 
court  here  for  and  obtain  a  writ  of  eeriiormif 
which  issued  out  of  and  under  the  seal  of  the 
said  court  here,  to  remove  the  said  order,  with  all 
things  touching  the  same,  unto  the  said  court  hen, 
and  after  the  said  order  had  been  and  was  by  Tirtoe  of 
the  same  writ  removed  and  brought  into  the  said  oowt 
here,  were  also  obliged  to  apply  and  did  apply  to  the 
said  court  here  for  and  obtained  a  rule  and  order  ot 
the  said  court  here  to  quash  the  said  order  of  the  defts., 
and  were  also  obliged  to  cause  the  said  order  of  the 
defts.  to  be  and  the  same  was  accordingly  quashed  by 
the  said  court,  and  certain  cattle,  goods  and  chattels  of 
the  pits,  having  been  seized  under  and  by  virtue  of  the 
said  warrant  of  distress,  tlie  pits,  were  put  to  and  in- 
curred great  expenses,  costs  and  chai^ges  in  and  aboot 
and  for  the  purpose  of  making  tlie  said  applications  to 
the  said  court  of  her  said  Migesty  here,  in  and  about  • 
the  preparing,  obtaining,  issuing  and  serving  the  said 
rules,  and  in  and  about  the  quashing  of  the  said  order 
of  the  defts.  and  in  and  about  the  proceedings  necessarily 
incident  thereto  and  to  the  matters  aforesaid.  And 
the  pits,  were  otherwise  injured,  vexed,  haraaaed  and 
opprrased,  and  suffered  great  damage  by  reatoa  of  the 
premises  in  this  count  mentioned. 

Demurrer  to  the  dedaraUon. 

There  were  demurrers  to  the  defts.'  pleas,  but  these 
were  abandoned  by  the  pits. ;  and  there  was  also  a 
second  count  in  the  declaration,  to  which  there  wss 
a  demurrer,  but  the  count  was  substantially  the 
same  as  the  first  count,  the  difference  being  that  the 
cause  of  action  arose  npon  another  rate  that  was  due. 

Sindmareh  in  support  of  tlie  declaration. — It  ap- 
pears that  the  point  relied  upon  by  the  defts.  is,  that 
the  count  should  have  alleg^  that  the  defia.  acted 
maliciously.  It  is  submitted  on  behalf  of  the  pita, 
that  that  is  nnneoessary,  inasmuch  as  the  dedarattou 
sufficiently  shows  that  the  defts.  acted  without  juris- 
diction.  The  jurisdiction  to  enforce  the  payment  of 
churdi-rates  under  a  certain  amount  is  given  to  magis- 
trates by  the  53  Geo.  3,  c  127,  s.  7  ;  and  that  enact- 
ment contains  this  proviso,  *'  that  if  the  validity  of  such 
rate,  or  the  liability  of  the  person  from  whom  it  is 
demanded  to  pay  the  same,  be  disputed,  and  the  party 
disputing  the  same  give  notice  thereof  to  the  jorticei, 
the  justices  shall  forbear  giving  judgment  thereupon.'' 
The  averments  in  the  declaration  meet  the  case  pio- 
vided  for  in  the  proviso;  and  it  was  the  duty  then- 
fore  of  the  defts.  to  have  held  their  hands,  as  their  jobs- 
diction  then  ceased.  Having,  however,  assumed  to  go  oo, 
they  have  rendered  themselves  liable  to  an  action,  sad 
the  remaining  question  is,  whether  the  case  falls  vritlui 
tlie  1st  or  2nd  sections  of  the  II  &  12  Vict  e.  44  (an 
Act  to  protect  justices  of  the  peace  from  vexationB 
actions  for  acts  done  by  them  in  execution  of  their 
office).  Sect.  I  enacts,  "  That  every  actkm  hereafter 
to  be  brought  sgainst  any  justice  of  the  peace  for  any 
I  act  done  by  him  in  the  execution  of  his  duty  as  such 
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Joatioe  with  respect  to  eny  matter  within  hie  jturiedio- 
tion  •■  sooh  juefciee,  shall  be  an  aodon  on  the  case  a» 
for  a  tort ;  and  in  the  declaration  it  shall  be  espresslj 
alleged  that  snoh  act  was  done  malieionslj  aod  without 
•easonable  and  probable  oanse,  and  if  at  the  trial  of 
any  such  action,  upon  the  general  iasue  being  pleaded, 
the  plL  shall  fail  to  prore  such  allegation,  he  shall  be 
Jionanit,  or  a  verdict  shall  be  giTSn  for  the  deft.'*  The 
^nd  section  enacts,  **That  for  any  act  done  by  a  jus- 
tjoe  of  the  peace  in  a  matter  of  which  by  Uw  he  has 
not  jurisdiction,  or  in  which  he  shall  have  ex- 
eeeded  his  jurisdiction,  any  person  injured  thereby,  or 
by  any  act  done  under  any  conviction  or  order  made,  or 
warrant  issoed  by  such  justice  in  any  anch  matter,  may 
maintain  an  action  against  such  justice  in  the  same 
form  and  in  the  same  case  as  he  might  have  done  be- 
fore, the  psssing  of  this  Act,  without  making  any  alle- 
gation in  his  dedaration  tlwt  the  act  com|ilained  of 
wsa  done  maliciously  and  without  reasonable  and  pro- 
bable cause.'*  The  esse  of  SomenriUe  v.  Mirehomey  3 
L.  T.  Bep.  N.S.  294,  will  be  ralied  upon  for  tlie  defts. ; 
but  that  is  distinguishable ;  that  was  the  esse  of  an 
erroneous  decision  by  magistrates  upon  a  matter  within 
their  general  jurisdiction ;  but  this  is  a  proceeding 
where  they  had  no  jurisdiction  at  all.  [Gockbubk, 
O.J. — Would  the  magistrates  here  not  have  had  to 
decide  whether  a  bond  JUk  dispute  as  to  the  validity 
•of  the  rate  existed?]  The  declaration  meets  that 
-oaseu  It  avers  that  at  the  hearing  there  wss  no  evi- 
^4enoe  that  the  pits,  did  not,  in  fact  or  in  good  faith, 
•dispute  the  validity  of  the  rate,  or  give  notice  thereof, 
jat,  &0.  &c  The  demurrer  admits  all  these  aver- 
ments ;  and  if  it  was  intended  to  rely  on  this,  that  the 
magistrates  found  that  the  rate  was  not  bond  Jida 
disputed,  that  is  matter  of  defence  which  should  be 
pleaded  to  this  decUration:  {Barton  v.  BriebnM, 
U  Q.  B.  393;  Uary  v.  Patrick,  15  Q.B.  866.  If 
any  point  should  be  taken  about  the  pits,  bemg 
Quakers,  the  case  of  Baekhome  v.  The  Ckurekwmrdeni 
of  Bi$kop  Wtarmouih,^  C.  B.,  N.  a,  815,  shows 
that  they  are  entitled  to  the  protcctk»n  of  the  proviso 
in  58  Geo.  8,  c.  127,  s.  7. 

Booth  for  the  defts. — It  appears,  on  the  face  of  the 
warrrant,  that  the  pits,  were  Quakers,  and  therefore 
the  7  &  8  WilL  3,  c  84,  a.  4,  governs  the  summaiy 
pnoeedings  against  them  before  the  magistrates ;  and 
if  so,  the  magistrates  liad  jurisdiction.  [By  the, 
CouBT.— The  53  Geo.  8,  c.  127,  s.  7,  is  an  Act  appli- 
•  cable  to  all  her  Majesty's  subjects,  and  therefore  to 
Quakers  among  others ;  and  not  the  less  so  beosnse  the 
7  &  8  Will.  3,  c  34,  8.  4,  wsa  especially  applicable  to 
them.  This  was  decided  in  Badkhotue  v.  The  Chmrck- 
wtrdau  ofBiahop  Wearmoutk,  We  are  bound  by  that 
decision.]  The  following  cases  were  then  cited : —  Toaer 
T.CkiU,7E.&h.Sll;  TAe  Jfarrtuiiea  case,  lOCo. 
Bap.  68;  (Toniefl  v./VrraHd;6  B.&C.  611;  Umnond 
▼.  Bow^  1  Mod.  134;  Atkaiey  v.  Paarhmton,  3  M. 
.&  S.  411 ;  Theobald  v.  Oidmore,  I  B.  &  Aid.  227. 

Bindmarek  in  reply. 

CocKBUiw,  C.  J.^I  am  of  opinion  that  the  deda- 
.  ration  is  good.    The  question  turns  on  the  true  oon- 
'Struotion  of  the  53  Geo.  8,  c.  127,  s.  7,  which  must 
be  looked  at  with  reference  to  the  faoU  disclosed  in  the 
•dsclarstion.    We  most  tske  it  as  admitted  on  the  r»> 
oard,  that  upon  the  informationagainst  the  pits,  for  non» 
payment  of  tliese  church-rates  coming  on  to  be  heard, 
.the  pits,  bond  fido  disputed  the  vaMty  of  the  nte, 
and  their  liability  to  pay  it,  and  gave  the  neces- 
sary notice   thereof   to  the    magistrates,    and    that 
•the  magistrates  were  satisfied  that  that  notiee  was 
homdJhU  given,  and  that  there  was  a  bomdJUU  dis- 
pute as  to  tlie  validity  of  the  rate,   but  that  they 
nevertheless  proceeded  in  defiance  of  then  facts  to 
daliberate  upon  and  to  determine  the  case.      Now 
the  jurisdictkiD,   aa   regsrds  magistrates,  to  act  in 
.«aae  of  nonpayment  of  church-rates,  is  given  for  the 


first  time  by  the  53  Geo.  3,  c  127,  and  in  the  same 
section  which  gives  the  jurisdiction  (sect.  7),  there  im- 
mediately follows  the  enactment  giving  the  jurisdiction 
this  proviso,  "  that  if  the  validity  of  such  rate,  or  the 
liability  of  the  person  from  whom  it  is  demanded  to 
pay  the  same,  be  disputed,  and  the  party  disputing  the 
same  shall  give  notice  thereof  to  the  justioes,  the  jus- 
tices shall  forbear  giving  judgment  thereupon."  The 
effect  of  the  enactment,  coupled  with  the  proviso,  is  to 
give  jurisdiction  to  the  magistrates  to  enforce  the  pay- 
ment of  rates  except  in  cases  whers  the  validity  of 
the  rate,  or  liability  of  the  person  summoned  to  pay 
the  same,  is  disputed.  1  admit  that  the  ques- 
tion whether  the  validity  of  the  church-rate  is 
bond  fidA  dbpnted,  and  whether  notice  of  the  intention 
to  dispute  it  has  been  properly  given  to  the  magis- 
trates, is  a  question  which  it  is  competent  to  the  ma- 
gistrates to  decide  at  the  hearing  of  the  information  ; 
but  if  it  b  intended  to  rely  on  this,  that  the  magis- 
trates decided  that  there  was  not  a  bondjide  dispute  as 
to  the  validity  of  the  rate,  or  that  proper  notice  was 
not  given,  that  is  matter  in  the  nature  of  a  plea  to  this 
declaration.  In  this  case  the  magistrates  had  these 
tacts  before  them,  and  they  had  no  cause  to  believe 
that  the  validity  of  the  rate  was  not  bond  pU  dispnted, 
or  that  due  notice  thereof  had  not  been  given  to  them, 
and  therefore  there  being  a  valid  plea  to  the  jurisdic- 
tion of  the  msgistrates,  they  were  ousted  of  their  jnria- 
dictbn,  and  they  had  but  one  course  to  pursue,  viz.  to 
forbear  from  giving  judgment  upon  the  ease.  From  that 
moment  the  parties  wers  in  the  same  position  as  it 
the  53  Geo.  3,  c  127,  s.  7,  which  gave  them  their 
jurisdiction  in  the  first  instance,  had  not  passed ;  not- 
withstanding which  they  proceeded  to  give  judgment 
and  make  an  order,  and  issue  their  warrant  for  levying 
the  rate  by  distress,  under  which  the  pits.'  goods  were 
seised.  Upon  these  faofs,  therefore,  1  am  of  opinion 
that  the  pits,  are  entitled  to  our  judgment  upon  this 
demurrer. 

WioHTMAM,  J. — I  am  of  the  same  opinion.  The 
pits,  in  the  declaration  complain  that  the  magistrates, 
without  any  jurisdiction  so  to  do,  have  hinied  a  warrant 
of  distress,  tuder  which  the  pits.'  goods  have  been 
seized.  The  question  is,  whether  the  magistrates  had 
jurisdiction  so  to  do,  or  whether  this  is  a  case  in  which 
there  is  some  irregnlaiity  merely  in  the  prooeedmgs, 
and  it  is  necessary  theretbre  in  the  declaration  to  aver 
that  the  magistrates  acted  maliciously  and  without 
ressonable  and  probable  cause.  It  Appears  to  me,  upon 
the  facts  stated  in  the  declaration,  that  they  issued 
their  warrant  without  jurisdiction  when  they  found 
that  the  validity  of  the  rate  was  bond  fidt  disputed, 
and  notice  was  given  to  them  that  the  parties  bond 
JUU  intended  to  dispute  it,  and  that  they  ought  then 
to  have  held  their  hands  and  forborne  giving  judgment 
in  the  esse.  It  appears  clear  upon  the  declaration  that 
the  pits,  mtended  bond  fido  to  dispute  the  validity  of 
the  rate,  and  gave  notiee  of  their  intention  so  to  do, 
and  thsi  no  attempt  was  made  to  impugn  their  good 
faith  ;  and  that  the  defts.,  knowing  all  this,  and  al- 
though they  had  no  jurisdktion  in  the  matter,  nevertheless 
procMded  to  give  judgment  and  issue  their  wsrrant  of 
distress.  I  think,  therefore,  that  the  declaration  may 
be  supported,  although  it  does  not  allege  that  the  defts. 
acted  malioionsly,  and  without  reasonable  and  probable 
cause. 

BuLCKBUBN,  J.— I  am  of  the  same  opinion.  The 
jurisdiction  is  given  to  the  magistrates  by  the  53  Geo. 
3,  c.  127,  s.  7.  It  appears  quite  sufficiently  upon 
the  declaration  that  there  really  existed  a  bond  fide 
dispute  as  to  the  validity  of  the  rate,  and  that  notice 
thereof  was  properly  given  to  the  magistrates  at  the 
hearing.  TIm  magistrates  should  therefore  have  for- 
borne to  give  judgment  in  the  osae.  It  might  have 
been  that  tiie  magistrates  erroneously  decided  that  a 
bond  fide  dtspnte  as  to  the  validity  of  the  rate  did  not 
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eiist,  aad  in  such  a  case  tbeir  prooeediog  to  give  jadg- 
ment  would  have  been  wrong,  and  their  jodgment 
void,  and  tbeir  acting  in  tbe  matter  woald  have 
brought  them  witliin  11  &  12  Vict  c.  44,  a.  1.  Tbe 
11  &  12  Vict,  c  44,  86.  1,  2,  has  been  said  on  several 
-occasions  to  be  one  that  it  is  very  difficult  to  construe. 
Upon  this  declaration  I  agree  with  my  learned  brothers 
that  we  must  construe  the  language  as  asserting  that 
tbe  magistrates  did  not  wrongly  determine  that  there 
was  no  bvnd  fiiJk  intention  to  dispute  the  validity  of 
the  rate,  but  that  knowing  that  there  was  a  6oiid 
J£g20  intention  to  dispute  it,  they  chose  to'  go 
on  and  give  judgment  in  the  case,  and  that  there- 
fore they  have  rendered  themselves  liable,  within  sect. 
2  of  11  &  12  Vict,  c  44,  for  acting  without  jurisdio- 
tion.  Judgment  fur  the  plU. 


Salttrdaff^  Nov.  9. 
Bbo.  v.  R.  J.  Elruotok  AMD  U.  H.  Elrinoton. 
ImiictmMt-^Aggravated  aatault — PrwiouM  dismistal 

bjf  jtutioes  aad  certificate  grani^d— Demurrer. 
A  certificate  o/jiulices  of  the  di$mU$al  dfan  informa" 
Uunfor  a  common  astauU  mag  be  pleaded  in  bar  to 
an  indictment  founded  upon  the  same  atmnlt,  though 
the  auatUt  in  ench  intUctment  it  alleged  a*  having 
earned  grievom  bodilg  harm. 
An  iuformution  vat  laid  against  the  defte,  before 
Justices  for  a  common  assault.     Upon  the  hearing  it 
was  dismissed,  and  the  justices  granted  their  certifi- 
cate ofsudi  dismissal  pursuant  to  sect.  27  of  the  9 
Geo.  4,  c.  31.     The  prosecutor  then,  preferred  an 
indictment  against  the  defts.  upon  the  samefacU, 
and  inserted  therein  three  counts  :    iks  first  far  am 
assault,  doing  grievous  bodilg  harm;  second,  for  an 
assault^  causing  actual  bodi^  harm;  and^  thM,for 
a  common  assault.     To  this  indictment  the  defts, 
pleaded  the  former  information  for  the  assault^  iu 
dismissal,  and  the  certificate  qf  justices;  to  which 
pleas  the  prosecutor  demurred: 
Eeldj  that  the  certifcate  granted  bg  the  justices  was  a 
bdor  to  the  indictment. 

This  was  a  demurrer  to  certain  pleas  to  an  indict- 
ment. 

It  appeared  that  on  the  6th  Sept.  1860  an  infor- 
mation was  laid  before  certain  justices  acting  for  the 
division  of  Brentford,  Middlesex,  by  Edward  Hamilton 
Finney,  against  the  two  defis.,  for  a  common  assault. 
Upon  the  hearing  of  such  information  upon  the  lOtb  of 
the  same  month,  the  justices  dismissed  it  as  not  proved, 
And  thereupon  they  gave  the  defts.  a  certificate  thereof, 
pursuant  to  secU  27  of  9  Geo.  4,  c.  31.  Subse- 
quently,  on  the  23rd  of  the  same  month,  the  prose- 
cutor preferred  an  indictment  at  the  Middleaex  ses- 
sions against  the  two  defts.,  in  respect  of  the  same  trans- 
action. The  indictment,  however,  contained  throe 
counts :  first,  for  assaulting  and  doing  grievous  bodily 
barm  ;  secondly,  for  assaulting  and  doing  actual  bodily 
harm  ;  thirdly,  for  a  common  assault.  This  indictment 
the  prosecutor  afterwards  removed  into  this  court 
by  certiorari.  Each  of  the  defts.  pleaded  to  each 
count  the  former  hearing  and  dismi^  of  the  in- 
formation for  the  assault^  and  the  granting  of  the 
certificate,  and  that  the  assaults  mentioned  in  the 
indictment  are  one  and  the  same  as  that  adjudicated 
upon  by  the  said  justices,  and  in  respect  of  which  the 
said  certificate  was  granted.  The  prosecutor  demurred 
to  the  pleas  to  the  first  and  second  counts  of  the  in* 
dictmeiit.  The  ground  of  demarrer  was,  that  the 
offence  stated  in  the  two  first  counts  of  the  indictment 
was  not  the  same  offence  as  that  stated  in  the  pleas 
and  the  certificates. 

By  sect  28  of  tbe  9  Geo.  4,  c.  31,  it  is  enacted  that 
**if  any  person  against  whom  any  such  complaint 
shall  have  been  preferred  for  any  common  assault  or 
battery  shall  have  obtained  such  certificate  as  afore- 


said,   ....    in  every  such  oaae  he  shall  be 
leased  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause.*' 

Itibton  {CoUins  with  him)  now  appeared  in  support 
of   the  demurrer,  and  oontended  that  a  oertificatB 
granted  upon  a  dismissal  of  an  information  for  a  oom- 
mon  assault  is  no  bar  under  the  statute  to  an  indict- 
ment for  an  assault  inflicting  grievous  bodily  harm : 
{Se  Thompson^  9  W.  Bep.  203.)    [Bi«ackbubbi,  J. 
—The  case  of  Beg.  v.  Walker,  2  Moo.  «t  Bob.  446, 
is  a  strong   authority  agaiost  you.      There  it  was 
held  that    a  plea  of    amtr^ou  convict  of    an   as- 
sault before  justices,  under  the  9  Geo.  4,  c  31,  is  s 
bar  to  an  indictment  for  feloniously  stabbing  in  the 
same   transaction.]      That  was  merely    tlie  dedsioii 
of   a  single  judge  upon    drcoit.      [Blackbubn,  J. 
— It  was  the  decision  of  an  eminent  judge,  GoltnMOf 
J.,  and  the  facts  in  that  case  were  stronger  thsa 
those  in  the  present  ease.     Gockbukit,  G.  J. — ^Tfas 
inconvenience  of  such  a  prosecution  is  palpable  :  s 
man  is  punished  for  a  common  assault  by  the  magis- 
trates, and  yet  you  say  you  may  afterwards  indict  i^oa 
the  ssme  facts  for  an  aggravated  assault,  so  that  ha 
would  not  only  be  twice  tried,  but  twice  punished.]  But 
tbe  judge  in  such  a  case  would  take  notice  of  bis 
first  punishment  and  deal  with  him  aoooidingly.  Tbs 
summary  powers  of  tbe  justices  are  confined  by  the 
statute  to  common  assaults.    [GociuiUBii,  GJ, — ^May 
it  not  have  been  the  intention  of  the  Legislature  to  give 
the  justices  a  discretion  to  deal  with  such  a  case  as 
they  might  think  proper?      Suppose  the  party  bad 
been  tri^  upon  an  indictment  for  a  common  assault 
and  acquitted  or  convicted^  and  should  be  afterwards 
indicted  for  an  aggravated  assault;  oonld  be  be  ooa- 
victed,  the  facts  being  the  same  ?]     It  is  not  certain  that 
it  would  be  a  bar.      But  an  indictment  differs  from  aa 
information,  for  in  an  indictment  the  prosecutor  shapes 
bis  charge  as  he  likes,  but  upon  an  information  it  is 
the  lustices  who,  in  fact,  shape  the  charge,  for  they  dssl 
with  it  as  they  like.     [Gockbvbn,  G.J. — ^The  case  of 
Reg.  V.  JSUanton,  5  Cox  Grim.  Gas.  324,  is  a  veiy  stnmg 
authority  against  you.     There  it  was  held  that  a  con- 
viction for  an  assault  under  the  statute,  followed  by 
payment  of  the  fine  or  endurance  of  the  imprisonment, 
may  be  pleaded  in  bar  of  an  indictment  for  felony  ia 
respect  of  the  same  assault  charging  an  assault  and 
wounding  with  intent  to  murder.  There  the  learned  jodgo 
felt  so  strongly  upon  the  point,  that  although  tbe  prior 
summary  conviction  was  not  pleaded,  yet,  as  it  came  to 
his  knowledge  in  the  coune  of  the  trial,  he  acted  upon 
it  and  imposed  no  actual  punishment]  Tliat  case  does 
not  appear  to  have  been  argued.     Many  instanoes  may 
be  suggested  in  which  great  injustice  would  be  done  by 
preventing  a  prosecutor  firom  preferring  an  indictoMnfc 
for  an  aggravated  assaolt.    The  justices  may  choose  to 
treat  such  an  assault  as  a  merely  common  assault,  im- 
pose a  nominal  fine,  or  dismiss  the  charge,  and  ao  a 
great  offender  might  escape. 

Robinson  and  Poland,  contra,  were  not  called  upon. 

GocKBUBK,  G  J.— -I  am  of  opinion  that  there  must 
be  judgment  for  the  defts.  We  cannot  speculate  upon 
hypothetical  cases  when  we  are  dealing  with  a 
demurrer.  Upon  the  facts  as  stated  itappeanthat 
there  was  an  infomution  before  justices  for  a  oommoa 
assault  Upon  the  hearing  of  that  information  it  was 
dismissed  by  them,  and  they  granted  their  certificate 
under  the  statute.  The  prosecutor  then  prefers  aa 
indictment  in  respect  of  the  very  same  transaction,  and 
the  defts.  then  plead  the  former  information  and  certi- 
ficate aa  a  bar.  Now  the  Act  of  Parliament  expressly 
enacts  that  when  the  justices  dismiss  an  informatioa 
for  a  common  assault  they  may  grant  a  certificate^ 
which  is  to  be  a  bar  to  all  further  or  other  prooeedingii, 
civil  or  criminal,  for  the  same  cause.  Then  how  was 
it  in  this  case  ?  Here  the  magistrates  did  hear  tbs 
information,  and  they  dismissed  it  and  gave  a  certtfi* 
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cate.  There  is  then  an  indictment  preferred^  and  not 
only  is  there  a  count  for  a  common  assault,  but  in  respect 
of  the  very  same  transaction  two  other  counts  are 
added,  merely  varying  the  character  of  the  assault. 
Now  upon  this  very  question  we  have  two  decided  cases, 
Reg.  V.  Walker^  and  Reg.  v.  Stanton,  in  both  of  which 
the  learned  judges  held  that  the  former  proceeding 
upon  the  information  before  the  justices  was  a  bar  to 
an  indictment  founded  upon  the  same  assault.  I  think 
those  decisions  were  correct.  There  may  possibly  be 
some  inconvenience  occasionally  arising  out  of  this 
state  of  the  law,  as  referred  to  by  Mr.  Ribton ;  but  it  is 
a  fundamental  rule  of  law  that  out  of  the  same  facts  a 
aeries  of  charges  shall  not  be  preferred.  The  words  of 
the  statute  are  express,  and  this  case  dearly  comes 
within  them. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
statute  gives  the  justices  a  power  to  decide  upon  a 
charge  of  a  common  assault,  and  it  authorises  them  to 
give  a  certificate,  which  is  to  be  a  bar  to  all  further 
proceedings,  civil  or  criminal,  for  the  same  csuse 
Mr.  Ribton  suggests  a  possible  case — thst  when  a  party 
complains  of  one  thing,  the  justices  may  adjudicate 
upon  another;  but  here  the  party  went  before  the 
justices  and  made  a  complaint  of  a  common  assnult. 
In  such  a  case  the  statute  gives  the  magistrates  three 
alternatives — they  may  convict  the  party,  or  they  may 
dismiss  the  complaint,  or  they  may  commit  for  trial. 
Now  it  seems  to  me,  that  the  assault  and  battery, 
though  stated  in  the  two  first  counts  with  nggravntion, 
are  the  same  assault  and  battery  upon  which  the  justices 
adjudicated.  Reg.  v.  Walker  is  certainly  precisely 
in  point.  It  would  be  extremely  inconvenient  if,  when 
the  justices  have  adjudicated,  their  dedsion  could 
in  fact  be  reviewed  by  the  sessions  upon  another 
charge  upon  the  same  facts. 

Judgment  for  the  dejts. 
•       . ..t.-a 

V.  C.  WOOD'S  COURT. 

Beportod  by  W.  H.  BENwrr,  Esq.,  Barrlster-at-Law. 
Jufy  \6andn. 

FnZGKRALD  V.  ChAMFNETS. 

Jf^wustion — Church  Building  Acts^District-parinhes 
— Rights  of  incumbenta  to  piAH^  bamu  and  eels 
hrate  mnrriaget  in — Loced  Ael^Conttructp^n    of 
with    reference    to    PubUe    General    Act — New 
PariMhes  Aet  185e. 
The  ineumbent  of  a  dtMtriet-pairikh  created  eneh  by  a 
private  Ad  <f  Parliammt,  wiU  not  be  allomfed  t-t 
rettrain  the  incuaAent  of  the  mother  chnfch  from 
pnbUBking  bonne  and  ceiebrating  marriages  betmeen 
persons  resident  in   the  district-parish^  nor  from 
receiving  ecclesiastical  dues. 
The  provisions  of  a  looal  Act  governing  a  distrtct' 
pmnsh  remain  in  farce,  where  they  are  futi  speciallg 
repealed  bg  the  Public  Church  Building  Acts. 
The  general  Acts  7  if  %  Vict,  c.  37,  Me  7  4*  8  Vict.  e. 
94,and  the  19  ^  20  Vict.  c.  104  (Lord  Blandfnrd's 
Aet\  considered  in  connection  nith  a  private  iocal 
Aetf  !>S  Geo.  3,  c.  aexxxix.  for  the  building^  ^c,  of 
a  districtnchureh. 

This  was  a  biU  filed  by  the  incumbent  of  Ciimden- 
down  Chapel,  describing  himself  as  **  the  incumbent  of 
the  new  parish  of  Camden- town,"  against  the  vicar 
of  the  parish  of  St.  Pancras,  to  have  it  declared  that 
the  district  described  in  an  order  in  council  of  the 
26th  Dec  1851  as  the  district  chapelry  of  Camden- 
town  became  on  the  avoidance  of  the  vicarage  of  St. 
Pancras  by  the  last  incumbent  thereof  a  new  parish ; 
and  that  the  pit.,  as  incumbent  of  such  new  parish, 
was  solely  entitled  to  publish  banns  of  matrimony,  and 
to  solemnise  marriages  between  persons  nsnally  resi- 
dent in  such  parish ;  that  the  pit.,  as  such  iiicumltent, 
was  entitled  to  receive  for  his  own  use  and  benefit  the 
-fees  payable  in  respect  of  such  marrriai^ ;  and  solely 


entitled  to  collect  and  receive  all  Easter  offerings  nnd' 
other  ecclesiastical  dues  payable  and  pud  by  persons 
residing  within  the  boundaries  of  such  new  parish ; 
for  sn  account  and  payment  to  pit.  of  such,  lately 
received  by  the  vicar  of  the  mother  church ;  and  for 
an  injunction  to  restrain  him  from  publishing  such 
banns  of  matrimony  and  solemnising  such  marriages- 
and  receiving  the  Easter  offerings  and  ecclesiastical 
dues  in  future. 

The  ease  made  by  the  bill,  the  facts  of  which  were 
not  disputed,  was  the  following : — 

By  a  local  Act  of  Parliament,  passed  in  1816  (56 
Geo.  3,  c.  xxxix.)  "  for  the  building  a  new  parish  church 
and  parochial  chapel  in  the  parish  of  St.  Pancnis,  and  for 
other  purposes  relating  thereto,**  and  which  was  declared 
to  have  the  effect  of  a  public  Act,  certain  trustees  were 
enabled  to  pnrehase  land  for  the  purpose  of  erecting- 
there  a  new  parish  chureh  and  a  parochial  chapel.  By 
the  42nd  section  it  was  enacted  that  such  now  church, 
when  erected  and  consecrated,  should  from  thenceforth 
be  called  and  known  by  the  name,  and  should,  to  \\\ 
intents  and  purposes,  be  the  parish  church  of  the  parish 
of  St.  Pancras,  and  that  Divine  service,  the  solemni- 
sation of  matrimony,  burial  of  the  dead,  and  all  other 
mattere  and  things  whatever  which  were  or  of  right  had 
been  ufted  to  be  celebrated,  solemnised,  administered., 
had,  done,  or  performed  in  the  parish  church,  should  and 
might  from  and  immediately  after  the  consecrution  of 
the  said  new  chureh  be  celebrated,  solemni-sed,  ad- 
ministered, had,  done  and  performed  in  such  and  the 
like  manner,  in  the  said  new  chureh,  and  vaults  and 
catacombs  to  be  built  under  the  same.  By  the  43rd 
section  the  then  vicar  of  St.  Pancras  was  to  be  the 
minister  ot  the  said  new  chureh,  and  after  death  or  avoids 
ance  the  person  to  be  nominated  and  appointed  minister 
was  to  be  entitled  to  receive  the  oblations,  &c..  and 
other  eccle»>instiral  dues.  By  45th  section  the  churah 
was  to  be  called  Camden  Chapel,  and  the  usutil  divine 
service,  and  the  other  ecclesiastical  duties  performed  as 
the  vicar  of  the  parish  for  the  time  being  should  think 
fit  to  direct  and  appoint,  except  only  the  solemnisation 
of  matrimony  and  pnblication  of  banns  of  marriaire  as 
after  mentioned.  There  were  other  sections  as  to  the 
appointment  of  assistant  ministers,  &c.,  and  perfurm- 
anre  of  the  duties  by  the  minjsten. 

The  trustees,  under  the  powers  conferred  by  thfs 
Act,  purchased  certain  lands,  and  built  the  church  and 
chapel,  which  were  duly  consecrated  and  called  Camden 
Chapel. 

In  the  year  1851  an  order  in  council,  on  the  repre- 
sentation of  the  then  vicar,  dated  26th  Dec  in  tliat 
year,  was  obtained  and  publi^ihed  in  the  Gazeffr^  in  th» 
nsunl  way,  an  assignment  of  a  district  wan  directed 
adjoining  Camden  Chapel,  and  was  to  be  ca  led  a  dis- 
trict parish  of  St  Pancras.  This  order  was  duly 
enrolled  and  registered,  but  the  representations  and. 
order  in  council  were  not  concurred  in  by  tlie  patmn 
of  the.SHid  parish  of  St.  Pancras,  nor  by  the  trustees 
for  putting  the  local  Act  into  execution. 

The  bill  then  set  ont  the  provisions  of  the  1 1  th, 
12th,  14th,  15th  and  30th  sections  of  the  19  &  20* 
Vict.  c.  104  (Lord  Blandford's  Act  1856).  being  iin 
Act  to  extend  the  provisions  of  the  6  &  7  Vict,  c  37, 
for  making  better  provision  for  the  spirituil  care  of 
populous  parishes,  and  further  to  provide  for  the  forma- 
tion and  endowment  of  separate  and  distinct  parish ''S 

These  sections  are  severally  referred  to  and  com- 
mented upon  in  tho  V.  C.'s  judgment. 

In  1 858  the  Ecclesiastical  Commissioners,  dieting  in 
pursuance  of  the  New  Parishes  Act  1856,  nn  tlie  ap- 
plicti>n  of  the  pit,  and  with  consent  of  the  bish'p, 
authorised  the  publication  of  banns  and  solemni.Hntii>n 
of  marriages,  baptisms  and  churehings  in  Ciunden 
Ghapd. 

On  the  loth  July  1860  an  avddanee  of  the  inenm- 
bency  of  the  parish  of  St  Pancras  took  place  in  cooas- 
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qnenoe  oF  the  resignation  of  the  then  vicar  (Canon 
Dale),  and  on  the  27th  July  1860  the  deft,  was  duly 
presented,  admitted,  instituted  and  inducted  to  the 
vicarage  under  the  last-mentioned  Act  of  Parliament ; 
the  pit.  alleged  that  the  district  diapelry  of  Camden- 
town  became,  upon  the  happening  of  such  avoidance, 
and  wss  in  fact,  "  the  new  parish  of  Camden-town,*" 
and  that  he  was  entitled  to  style  himself  **  the  incum- 
bent of  such  new  parish,"  and  he  submitted  that  be 
had  the  soie  r^hi  of  piU>lishing  banns  and  solemniaihg 
marriages  within  such  new  parish ;  that  the  fees  in 
respect  thereof  were  payable  to  the  pit.  and  not  to  the 
deft. ;  and  that  he  had  also  the  sole  right  of  reeeiving 
the  Esster  offerings  and  other  ecclesiastical  dues  within 
the  district  of  such  new  parish. 

WUlcock,  Q.C.,  J.  C.  Traia  and  W.  BrmuU  for 
the  pit 

Giffardy  Q.C.  and  li.  Lmdlejfj  for  the  deft,  the  vicar, 
contended  that  the  provisions  of  the  Pancras  Local  Act, 
before  referred  to,  were  not  affected  by  the  various 
General  Church  Building  Acts,  such  provisions  not 
having  been  expressly  repealed  by  them  or  either  of 
them;  that  the  district  chapelry  of  Camden-town 
had  never  been  constituted  into  a  new  parish.  They 
also  contended  that  the  fees,  &c,  which  the  present 
vicar  had  received  were  for  work  and  labour  done  by 
him  in  respect  of  the  performances  of  the  particular 
ceremonies  at  which  he  had  assisted. 

In  addition  to  the  several  Acts  of  Parliament,  local 
and  general,  before  referred  to,  the  following  cases 
were  cited:  Vaughan  v.  The  SotOh  Metropolitan 
Cemetery  Campwuy^  1  Job.  &  Hem.  257  ;  S.  C.  3  L.  T. 
Bep.  N.  S.  727  (and  printed  therefrom  by  the  parties); 
Jacluon  V.  Courttny,  8  Ell.  &  Bl.  8 ;  7%e  Birkenhead 
Dock  Company  v.  Laird^  4  De  G.  M.  &  G.  732 ; 
King  v.  Alston^  12  Q.  B.  Rep.  976;  London  and 
BlackwaU  Railway  Company  v.  Limehoute  Board  of 
Works,  3  K.  &  J.  123. 

TheVicB-CHANGELLORsaid: — The  point  in  this  case, 
althongh  a  very  full  argument  has  been  had  upon  it,  is 
really  one  which  is  brought  within  narrow  limits. 
It  depends  simply,  as  it  appeare  to  me,  upon  the  con- 
struction of  the  General  Public  Acts  of  the  2  &  3 
Vict.,  with  relation  to  the  condition  of  populous 
parishes,  as  contrasted  with  the  local  Acts  which  have 
been  passed  for  the  parish  of  St.  Pancras  with  refe- 
rence to  the  Camden  Chapel,  as  one  of  such.  Now 
the  local  Act  was  an  Act  of  a  very  precise  character, 
which  recited  that  there  was  the  old  parish  chureh, 
which  was  in  a  condition  making  it  expedient  that  it 
should  no  longer  continue  to  be  the  parish  church, 
but  that  a  new  one  should  be  built.  It  was  expedient 
that  that  should  be  treated  as  a  chapel.  There  is 
another  chapel,  called  Kentish-town  Chapel,  in  exist- 
ence, and  there  was  the  one  in  question  contemplated. 
Taking  notice,  therefore,  of  the  intenUun  to  build  a 
new  parish  church,  and  the  intention  to  convert  the 
old  one  into  a  chapel  of  ease,  which,  together  with  the 
Kentish-town  and  Camdcn-town  dispels,  when  built, 
would  form  three  chapels  with  this  one  parish  church, 
there  is  a  complete,  elaborate,  and  somewhat  minnte 
arrangement,  by  which  the  vicar  is  put  in  this  position 
— he  is  to  be  the  incumbent  of  the  parish  churoli,  he  is 
to  name  and  present  to  the  licence  of  the  bishop  gen- 
tlemen who  are  to  offidate  in  the  several  chapels,  those 
gentlemen  when  licensed  by  the  bishop  are  to  be  com- 
pleti'ly  under  the  direction  of  the  vicar,  they  are  not  to 
depend  upon  him  for  their  stipend  (that  is  provided 
for  in  another  way),  but  they  are  to  perform  in  those 
chapels  such  duties  as  he  may  assign,  exiHsjit  the 
solemnising  of  matrimony,  which  it  seems  ho  has  not 
even  himself  the  power  of  delegating—that  was  left  to 
the  state  of  things  as  it  might  be  under  the  existing 
law ;  with  that  exception  he  is  to  direct  entirt- ly  what 
is  to  be  done  in  those  churches,  they  are  to  bo  under 
his  control  in  that  respect ;  in  tact  they  are  to  be  under 


hlf  control  in  every  respect,  exoept  that   there   are 
licensed   and  irreinovable  curates,  and   their  salariea 
are    provided    for    in     a  special    manner    by    the 
47th    cUnse,    which    directs    that    for     the    main- 
tenance   and    support    for    the    time    being  respeo- 
tively  of  such  minister  to  the  present  ehareh  to  be 
called  the  parish  chapel,  and  also  the  minister  to  the 
said  chapel  so  to  be  erected,  the  said  trustees  shall,  hf 
and  out  of  the  fees  to  be  received  and  the  rates  directed 
to  be  made  under  and  by  virtue  of  this  Act,  yearly  and 
every  year  well  and  truly  pay,  or  cause  to  be  paid,  Xa 
each  of  such  miniakere  or  curates  respeaively  for  the 
time  bdng  a  sum  of  not  less  than  150/.,  nor.more  that 
200/1  per  annum,  without  any  deduction  or  abateineat 
whatsoever.     The  Act   is  nut  very  dear,   but  it  ie 
elucidated  afterwards  by  the  I  &  2  Geo.  4,  as  to  the 
exHct  mode  in  which  these  saUries  shall  be  paid :  the 
expression  here  is  '  out  of  the  fees  to  be  received,  and 
the  rates  directed  to  be  made;"  that  seems  rather  more 
to  apply  to  the  pew-rents  than  anything  else,  and  a 
direction  is  made  by  the  subsequent  Act  that  the  pew- 
rents  shall  be  applied  in  that  manner.    It  is  snffident 
to  say,   as  far  as  this  Act  is  concerned,  there  ia  a 
complete  arrangement  made,  by  which  the  iucambent 
has  to  a  great  extent  the  control  over  those  who  may 
serve  in  those  several  chapels,  and  several  tmeteea 
named  and  appointed  in  the  Act,  with  proviwua  for 
their  sueoessiou,  are  to  be  the  persons  to  receive  the 
funds  to  be  collected  under  that  Act,   certain  ratea 
which  have  hinee  ceased ;  they  were  to  odleot  ail  the 
pew-rents  and  certain  fees  which  are  speddly  men- 
tioned, wliiih  rather  had  mora  bearing  upon  the  burial 
fees  to  be  collected  for  the.  parochial  offioers  than  any 
special   purpose.     That  being  the  case,   and  these 
special  arrangements  being  made,  the  58  Gee.  3  is 
pa'ttied,   whica  constituted  that  body  known  as   the 
Church  Building  Commissioners.  Those  Chureh  Building 
ing  Commissioners  had  by  that  Act    hirge  general 
powers,  making  two  distinct  arrangements :  the  t»ne  was 
the  building  of  churohes ;  the  other  was  the  separation 
of  districts  for  those  churches  which  they  should  so 
build,  an*i  those  districts  they  might  separate  either 
into  district  pariabce  for  all  purposes,  with  une  dass  of 
consents ;  nnit  they  were  also  empowered  to  form  dis- 
trict parishes,  but  a  different  description,   with   the 
consent  of  the  bi^hop  only,  without  requiring  the  con- 
sent   of   the    palrou    and    incumbent,    and    wliich 
were    to     be     fixed     by    metes    and    bounds,    and 
when    so    separated    wen    to    have    certain   jurk- 
dictions    with    reference    to    the    district    pariabrs 
so  separated.     The  2l8t  section  of  the  Act  of  Geo  3 
says :  *'  That  in  any  case  in  which  the  said  oomitils- 
sionere  shall  be  of  opinion  that  it  is  not  expedient  to 
divide  any  populous  parish  or  extra-parodii^kl   place 
inti)  such  compleie,  separate  and  distinct  pxrishw  as 
Hforesaiii,  but  that  it  b  expedient  to  divine  the  aame 
into  such  ecclesia^ical  districts  as  they,  with  the  eon- 
sent  of  the  bishop,  bignified  under  his  hand  and  seal, 
may  deem  neoensary  for  the  purpose  of  affurdmg  ac- 
comm->dNtion  fur  the  attending  divine  service  aooiinling 
to  the  rites  of  tlie  United  Chureh  of  Enghnd  Mnd  ire- 
land,  to  pel  sons  reniding  therein,  in  the  churohes  and 
panich  al  chapfls  Mhneady  built,  or  additional  churches 
or  chapels  to  be  built  therein,  and  as  may  appear  to 
such  c»mmi!«ionera  to  be  convenient  for  the  enalAiog 
the  spiritual   person  or  persons  who  may  bcrve  su.h 
chnreiiefi  (»r  chapels  to  perform  all  eodesinstical  dutite 
within  the  district  to  such  respective  churches  and 
chaiels,  and  for  the  due  ecclesiastical  superinteiitlcnce 
of  suuh  d'Mtrict,  and  the  prsserration  and  improvement 
of  the  religious  and  moral  habits,"  and  so  on.    They 
are  to  make  the  boundary,  and  then  in  any  eem  in 
which  the  said  eoramissioners  shall  be  of  opinion  that 
it  is  not  expedient  any  such  division  into  audi  ei'de- 
siastical  diatr  eta  as  aforesaid  should  be  made,  the  uifin- 
miaaioBcfs  may  bnikl^  or  aid  the  boikling,  of  any  addir 


MAGISTRATES*  CASES. 


461 


V.C.  W.] 


FiTZOE&ALD   V,   CUAHP2(KYS. 


[V.C.  W. 


tkmal  chapeb  in  any  such  parishes  or  eztia-parochud 
plaoesi  to  be  senrad  bj  curates  to  be  respectiTely  nomi- 
nated and  appointed  by  the  respeetive  lucombenta  of 
the  chniches  of  the  respeotiTe  parishes  or  extn-parochial 
places  and  licensed  by  the  bishop  of  the  diocese,  snch 
cnrates  to  be  paid  snch  salaries  as  shall  be  assigned  bj 
the  said  commissioners  nnder  the  provisions  of  this  Aot 
in  manner  hereinafter  directed.    That  is  one  of  the 
things  thej  have  power  to  do.  That  was  not  the  actual 
case  of  an  ^odesiastical  district,   bnt  a  case  where 
something  short  of  an  ecdesiastical  district  is  to  be 
made ;  thej  are  to  have  certain  powers  of  causing  cnrates 
to  be  named,  and  tho  commissioners  are  the  penons  to 
provide  them  their  salaries.    Further  than  tnat,  there 
axe  several  other  consequences  whidi  seem  to  me  to 
arise  on  looking  throoj^  the  Act,  hmn  the  dieum- 
Btanoe  of  the  district  itself  bemg  alone  fonned.    Now 
there  is  an  anrangement  with  regard  to  tbe  district 
fdiapda.    It  is  fnrSier  enacted,"  tlut  every  church  and 
ehapel  bmlt  or  acquired  under  the  provinons  of  this  Act, 
and  appropriated  to  any  district  or  parish,  so  made  nnder 
the  provisions  of  this  Act,  shall  be  deemed  a  perpetual 
cnraey  and  shall  be  considered  in  law  as  a  benefice  pre- 
aentative,  so  far  only  as  the  licence  thereto  shall 
operate  in  the  same  manner  as  institution  to  any  such 
benefice,  and  shall  render  voidable  other  livings  in  like 
manner  as  institution  to  any  snch  benefice,  and  the 
spiritual  perMm  serving  the  same  shall  be  deemed  the 
incumbent  thereof,    ^d  all  persons  shall  be  subject 
to  all  jurisdictions  and  laws,  ecdesiastical  or  oommoo, 
and  to  all  provisions,  regulations,  penalties  and  for- 
fritures  eontsined  in  any  Acts  of  Parliament  in  foroe." 
Then  it  is  further  enacted  in  the  27th  section,  which  is 
important,  **that  all  Acts  of  Pariiament,  laws  and 
customs,  relating  to  publishing  banns  of  marriage, 
marriages,  christenings,  churchiogs  and  burials,  and 
the  registering  thereof,  to  all  eodesiastioal  fees,  obla> 
tions   or   offerings,    shall     apply    to    separate    and 
distinct  parishes    and  district    parishes  when   they 
shall    so    become    complete,    separate    and    distinct 
parishes  under    the    provisions    of   this   Act   after 
the  death,  resignation,  or  other  avoidance    of   the 
existing  incumbents  respectively  in  each  pariah  or 
extra-parochial  phuM,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure 
of  souls,  or  serving  tiie  same  in  like  manner  in  every 
respect  as  if  the  same  respectively  had  hem  anciently 
aepaiate  and  distinct  parishes  and  parish  churches  by 
law,  to  all  intents  and  purposes."    Then  thera  are 
certain  provisions  about  bow  banns  shall  be  published 
and  marriages  solemnised;  and  then  there  are  arrange- 
ments also  with  reference  to  the  fees  in  case  there 
should  be  such  separation  of  the  parish  into  a  district 
parish.    All  this  of  course  is  extremely  inconsistent 
with  the  arrangement  which  had  been  made  by  which 
the  incumbent  was  to  remain  having  the  control  over 
the  several  ministers  of  those  chapeU,  directing  what 
they  should  do,  and  what  they  should  not  do  with  re- 
gard to  the  ecclesiastical  offices  in  theur  several  chapels. 
Without  stopping  to  consider  a  minor  question  of  law 
created  by  the  defective  wording  of  the  58  Geo.  3, 
c  45,  And  the  59  Geo.  3,  assuming,  as  I  would  in 
trymg  the  question  m  2tmm«,  that  those  words  had 
been  as  large  as  the  2  &  3  Vict  c  49,  **  any  aug- 
mented church  or  chapel,*'  the  question  wonid  arise 
which  was  discussed  in  the  case  of  T%e  Birkenkud 
JiaUway  Campantf  v.  Latrd^  4  De  G.  If.  &  G.,  how 
far,  where  yon  find  a  spedal  Act  of  Parliament  creating 
special  rights  and  enforcing  special  duties,  it  could  be 
taken  as  repealed  by  a  subsequent  general  Act  which 
makes  no  reference  to  it    In  that  case  it  is  mentioned 
that  certain  provisions  were  made  with  reference  to 
leases  by  tenants  in  tail,  which  were  held  not  to  apply 
to   a  special  Act  of  Parliament,  by  whidi  certain 
tenants  in  tail  were  enabled  to  grant  certain  leases; 
ihat  was  held  not  in  any  way  to  affect  that  special  Act 
[Mao.  Cas.] 


So  I  add  the  illustration  of  the  Finea  and  Becoveries 
Act  lately  passed,  in  which,  in  the  largest  words,  every 
tenant  in  tail  is  authorised  to  bar  his  entafl,  even 
indndmg  those  estates  tail  in  which  the  reversion  is 
not  in  the  Crown,  which  foimer  could  not  be  hatred. 
Yet  nobody  could  think  of  arguing^  or  could  aigue 
snccessftdly,  that  this  provision  would  affect  tiie  entail 
made  by  special  Acts  of  Parliament,  such  as  tho 
Marlboioui^,  the  Wellington,  and    the  Sbrewsbuxy 
entaiL    The  reason  was  simply  this:  the  Legislature 
having  had  its  attention  directed  to  a  special  subject, 
having  observed  all  the  circumstances  of  the  esse, 
having  provided  for  all  its  circumstances,  does  not  in- 
tend, by  a  general  enactment,  afterwards  to  derogate 
finom  its  own  act,  for  it  is  the  act  of  the  Legislaturo 
by  which  this  special  Aot  of  Parliament  is  mi^  law ; 
they  are  not  to  be  supposed  to  derogate  from  that 
which  they  have  careinlly  supervised  and  rq^ted. 
by  a  general  Act  of  Parliament  applicable  to  all  cases 
making  no  special  mention  of  their  intention  to  dero- 
gate from  this  Act    It  has  been  argued  that  it  is  to 
be  supposed  that  for  all  time  these  persons  who  might 
be  oonnected  with  this  particular  chuich,  this  parish 
chapel  and  it   neighboiurhood,  were  to  be  precluded 
from  the  advantage  intended  to  be  conferrsd  by  the 
general  Acts  of  the  58  &  59  Geo.  3.    So  far  aa  the 
general  Act  will   interfere  with  the  special  Act,  of 
course  not    So  far  as  the  two  can  hold  together,  as 
far  as  the  one  set  of  airangements  does  not  olaah  with 
the  other  set  of  arrangements,  they  will  have  every 
benefit,  and  they  have  had  it,  for  it  appears  that 
churehes  were  btdlt  by  the  Church  Commissioners  in 
this  district,  and  as  far  as  I  am  at  present  advised.  I 
see  nothing  to  prevent  assignment  of   districts  to 
churches  built  by  the  Church  Commissioners,  or  any 
church  not  affected  by  the  special  Act    But  when  you 
ask  me  whether  they  are  intended  for  all  time  to  bo 
excluded  from  the  benefit  of  general  legislation,  tiie 
simple  answer  is,  not  a  moment  longer  than  Parliament 
chose  to  express  its  intention.    If  Parliament  thought 
a  special  arrangement  was  injudicious  it  could  In  tho 
next  or  even  the  same  session  of  Parliament  alter  the 
arrangements  which  they  considerBd  injudicious.    It 
cannot  be  contended  that  any  inference  is  to  be  formed 
from  the  supposed  absurdity  of  leaving  those  persons 
under  a  special  Act,  whereas  others  have   all   the 
benefit  of  the  general  Act     The  simple  answer  is 
that  Parliament  has  done  so.    If  it  had  been  thought 
desirable  to  sweep  into  the  general  provisimu  of  the 
Act  the  persons  affected  by  the  local  Act  they  would 
have  said  so.    There  is  an  instance  of  that  in  Lord 
Blandford's  Act,  in  one  of  the  cUuses,  where  it  says 
expressly  this,  it  is  the  first  clause :  **  It  shall  be  lawful 
to  constitute  districts  under  the  provisions  of  the  said 
Acts,  notwithstanding  there  maj  be  within  the  limits  of 
any  such  districts  a  consecrated  church  or  chapel,  an  j 
local  Act  to  the  contrary  notwithstanding."    If  Par- 
liament meant  the  58  &  59  Geo.  8   to  apply  to  a  case 
where  they  had  given  special  directions,  they  would 
say  it  may  be  done  notwithstanding  the  special  direc- 
tions given  in  any  local  Act    That  is  the  only  true  and 
effective  mode  of  dealing  with  places  which  Parliament 
has  dealt  with  by  spedal  legislation.    Now,  no  doubt 
the  case  would  stand  in  that  way,  as  it  seems  to  me,  as 
if  it  rested  on  the  local  Act  of  Geo.  3  alone ;  but  when 
you  come  to  the  Acts  of  1  ft  S  Geo.  4,  c  84,  it  becomes 
a  stronger  esse  than  any  of  the  cases  cited  on  the  sub- 
sequent matter;  because  what  do  you  find  in  the  1  ft  2. 
Geo.  4,  bnt  this— that  the  Acts  of  the  58  &  59  Geo.  3,. 
having  been  passed,  the  commissioners  are  minded  in  this 
very  pariah  of  St  Pancras  to  build  certain  churches,  and 
they  build  two  churches ;  but  this  then  occurs  to  the- 
Le^shtnre,  aa  expressed  in  the  1  ft  2  Geo.  4,  thateven 
as  regardsthose  new  churches  the  spedal  clause  ifhkh 
the  Legislature  hss  pdnted  out  is  in  its  mind  so  prefer- 
able as  regards  the  parish  of  St  Pancras  in  particular^ 
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Williams  v.  This  Chvrchwabdbhs  of  LLANOEnm^Eir. 


[Q.  B. 


tliattbeysay  even  as  regards  the  new  churches  built  by  the 
eonuiussionerB  thft  Le^lstare  preferred  that  this  special 
ooium  of  legislation  adopted  at  St.  Pancras  shall  to 
this  txtent  be  oontintted :  that  whereas  we  had  vested 
the  chapel  in  tmstees,  and  given  them  oertoiu  powers 
tinder  the  local  Act,  with  certain  directions  as  to  the 
▼icar,  and  so  on,  we  will  put  all  diurcbes  under  their 
management  there  about  to  be  built  by  the  oommis- 
sioncrs  under  the  trustees  in  one  shape,  but  subject 
to  this— that,  as  regards  the  new  churches  built  by  the 
commissioners,  we  will  have  the  whole  brought  under 
the  governance  of  the  trustees^  but  as  regards  the 
churches  built  by  the  commissioners,  and  over  which 
they  have  power,  and  which  the  Legislature  intended 
they  should  have  power  over,  the  regulations  of  the 
trustees  as  to  those  should  be  subject  to  the  regulations 
of  the  commissionera.    As  to  the  others,  the  local  Act 
is  to  prevail ;  nud  it  is  i^e-enacted  by  the  6th  section 
of  the  i  &  2  Goo.  4.  By  that  Act  provisions  are  made 
of  a  very  remarkable  nature  as  to  the  pew-rents.    The 
pew-rents  of  the  parish  church  are  to  be  brought  into 
a  common  fund— >not  merely  the  pew-rents  of  the 
ohapels,  but  all  of  them  are  to  come  into  one  common 
fhnd,  out  of  which  certain  necessary  payments  are 
directed  to  be  made;  among  others,   a  payment  is 
directed  to  be  made  to  a  lecturer  to  be  appomted  by  the 
incumbent  in   his   own  parochial   church.    That  is 
an    object    of    some    importance    to    him    in    his 
public  duty  to  have  the  advantage  of,   and  is  an 
object  of  importance  to  the  parishioners  in  respect  of 
the  benefit  they  may  derive  from  it ;  and  those  funds 
ftre  to  be  so  appropriated  and  in  a  common  form,  and 
the  surplus,  if  there  is  any,  handed  over  to  the  other 
purposes,  and  with  a  provision  that  you  shall,  out  of 
the  pew-rents  of  each  particular  church,  pay  what  may 
be  necessary  to  the  minister  of  that  particular  church, 
and  subject  to  that  the  surplus  is  to  be  brought  into 
a  hotchpot  and  applied  to  general   purposes.     The 
whole  scheme  of  that  shows  that  Parliament  drew  the 
line  of  distinction  which  the  law,  as  I  apprehend,  in 
construing  Acts  of  Parliament,  has  inferred,  namely, 
"  We  never  thought  in  a  general  Act  of  Parliament  of 
dealing  with  St.   Pancras  at  all;   on  the  contrary, 
finding  an  existing  or  general  Act,  and  that  in  the 
parish  of  St.  Pancras  to  the  extent  to  which  we  can 
exercise  it,  it  will  be  actually  advantageous  to  apply 
some  of  the  provisions  of  the  local  Act,  we    apply 
some  of  the  provisions  of  the  local  Act  to  the  general 
Act,  and  we  leave  the  parish  of  St.  Pancras  untouched 
as  to  the  purposes  which  before  existed,  re-enactmg 
It  in  order  to  give  the  full  force  and  sanction  of  parlia* 
mentary  reconsideration  to  the  whole  scheme."    The 
next  thing  we  find  is  the  Act  of  2  &  3  Vict  c  49, 
which  is  the  Act  on  which  this  question  must  no  doubt 
turn.  After  providing  certain  arrangements  for  making 
it  more  possible  to  apply  the  benefit  of  Queen  Anne's 
Bounty  to  churches  under  the  control  of  the  Church 
Building    Commissioners,    it  says,     in  large   words, 
«« any  <^apel,  where  there  is  any  chapel,  the  district 
may  be   formed  by  the  commissioners,"  &c,   "any 
law  or  statute  to  the  contrary  notwithstanding."    I 
have  already  reasoned  on  what  would  have  been  my 
view  had  I  found  these  words  in  the  original  Act.     I 
tiiink  they  apply  to  1  &  2  Geo.  4,  which  intervened 
between  the  first  local  Act  and  the  two  first  Churah 
Building  Acts,  and  every  observation  that  he  (the 
y.O.)    had  made  upon  the  construction  of  general 
Acts  applies    more    strongly    to   that    statute.     He 
(the  V.C.)  could  not  say  that  the    general  rule  of 
construing  Acts   of  Parliament  should  be    obviated 
because  some  persons,  in  their  anxiety  to  protect  them- 
selves, have  inserted  a  saving  clause.     Besides,  it  is 
strongly  indicated  by  the  Legi^ature  itself  in  the  1  &  2 
Geo.  4,  that  the  Legislature  conceived  the  local  Act 
was  unaffected  by  the  58  &  59  Geo.  3  ;  and  again,  you 
have  a  strong  indkation  as  late  as  the  14  &  1 5  Vict. 


c.  97,  which    was    immediately   before  the  order  ia 
council  which  established  the  districts  of  Camden-tova, 
that  the  Legislature  took  that  view  whidi  the  ooints 
of  law  in  construing  these  Acts  of  ParliamoBt  hare 
always  attributed  to  them,  namely,  that  they  do  not 
interfere  with  local  Aets,  unless  spedidly  mentioixd. 
In  the  21st  section  of  that  Act  it  is  enacted  ^'tbit, 
wherever,  under  and  by  virtue  of  any  local  Act  nov 
in  force,  any  parish  cannot  be  brought  within  the  pco- 
visions  of  the  Church  Building  Acts  touching  the  for- 
mation thereout  of  a  parish  or  district,  and  whenever  a 
representation  is  made  to  the  said  oommisBioBen  by 
the  patron  and  incumbent  of  su^  pariah,  &c^^  a 
definite  form  is  prescribed.    I  have  already  said  I  do- 
not  think  it  necessary  to  hold  that  the  eironmstanee  of 
its  being  beneficial  to  St.  Pancras  that  itabouldbe 
brought    under    the   operation  of  these  Acts   wetdd 
induce   me  to  say   that  therefore  I  mnst  alter  the 
ordinary  eonstruetion  with  regard  to  the  foroe  of  a' 
general  Act  of  Parliament,  because,  for  the  numerous- 
reasons    I    have    already    given,  it   is  so  easy   for 
Parliament   to    alter   it    whenever    it    tbongfat   fit 
Although  the  parish  may  be  capable  of  being  hrongiit 
under  Uie  Act  for  a  hundred  different  porpoees,  if  t)i«e 
is  any  one  in  which  any  obstade  remains  which  pre- 
vents the  operation,  there  seems  to  be  a  mode  deftnitelyy 
pointed  out  for  that  purpose.    Upon  the  whole,  I  think 
therefore,  that  the  general  principle  of  cuusti  action  » 
in  this  case  fortified  strongly  by  the  I  &  S  Gtnk  4,  and 
the  view  the  Legislature  there  takes  of  it  is  fortified 
by  the  view  of  the  14  &  15  Vict.  c.  97,  by  the  cir- 
cumstance that  in  Lord  BIandford*8  Act  the  very  cose 
is  dealt  with  in  the  maimer  it  ought  to  be  dealt  with 
in  the  first  section ;  and  I  mnst  hold  that  the  order  in 
council  was  vUra  virea,  by  which  it  was  attempted 
with  the  consent  of  the  bishop  alone  to  assign  the- 
district  into  the  hands  of  the  Church  Building  Commis- 
raoners,  which  power  I  do  not  hold  them  to  have.    I 
cannot  conclude  this  case  without  expressing  my  satis- 
faction at  the  mode  in  which  it  has  been  brought 
forward,  a  mode  highly  creditable  to  the  two  gentlemen 
interested  in  the  case,  who  obvioosly  have  wiaihed  only 
to  have  their  respective  rights   snd  pontieiis  aaixr- 
tained.    I  have  done  ihy  best  to  asdst  them,  and  the 
result  must  be  one  of  two  things— I  mnst  either 
dismiss  the  bill  or  retain  it  for  twelve  months  to  see 
if  the  pit.  would  be  advised  to  take  any  legal  pro« 
oeedings,  it  being  a  legal  right  on  which  the  residt  wu- 
dependent.  BUI  ditmmed  general^. 

Solicitors,  HUHardj  Ikd»  and  StreUon, 


OOTJBT  OF  aXTEElTS  BENCH. 

Reported  by  Jomr  THo>fP90?r,  T.  W.  SAmroBBs,  and  C.  J.  B 
Ubbtslet,  Esqra.,  Barristers-at-Law. 


OF 


Saturdoffy  Nov,  9. 

WiLUAMS    (app.)  V.    TnK    Chvbchwardess 
Llangedtwsx  (reaps.) 

Poor-rate — Tithe  rentcharge — Deduction  of  curattr 

aalary. 

Tf  the  rector  oj"  a  parish  cannot^  on  accomU  of  the 
extent,  populoumess^  ^c.  of  such  jdotmA,  perfor]n 
his  clerical  duties  without  tJie  aseittanee  of  a  curate^ 
and  therefore  engages  one,  the  stUarg  which  he  pay 
mag  be  (kductedjrom  tfie  gross  sum  of  the  raisabk 
tithe  rentcharge* 

Tlie  app,  was  presented  hg  the  patron  to  the  redoria 
ef  parishes  A .  and  B.,  which  from  time  immemorial 
had  ahoags  been  under  the  spiritual  core  of  cms  reefer, 
there  being  no  parsonage-house  for  other  parish, 
hut  a  house  appointed  by  the  bishop  in  his  Ucencefir 
the  rector.  For  aU  secular  parochial  matters  the 
parishes,  though  adjovmg  each  other,  were  distutd*- 


MAGISTRATES'  CASES. 


463 


Q.  B.] 


BSO.   V.  TUK  IXHABITAIITB  OF  BnuaNOHAU. 


[Q.  B. 


In   oofiMjiMiee  of  the  bishop  of  the  dioceie   ro- 
.quirmg   divine  iorviee  to  be  performed  twice  on 
Sundt^  in  eaeh  parish  church,  ii  became  necessary 
ybr  the  redor  to  engage  a  enraie,  wlUch  he  did  at  a 
•alary  of  ^OL per  annum: 
Meld,  iAat  this  sakuy  wu  a  proper  deduction  in  esti- 
mating  the  rateable  value  of  the  rector's  tilhe  rent- 
charge* 

This  was  a  eaae  stated  under  tlie  12  &  13  Vict,  c 
-45,  upon  an  appeal  by  the  app.  against  an  assessment 
to  the  poor-rate  of  the  paruh  of  Lhmgeinwen,  in  the 
•county  of  Anglesea* 

It  appeared  from  the  facts  that  in  the  year  1829 
the  app.  was  presented  to  the  parishes  of  Uangeinwen 
«nd  Llaagaff  by  the  patron,  the  Earl  of  Pembroke; 
that  the  two  parishes  adjoin  each  other,  each  having  a 
definite  boundary  line  and  its  own  church ;  that  each 
pariah   separately  maintains  its  own  poor,  and  has 
separate  churchwardens  and  overseers,  a  distinct  vestiy 
and  distlnot  church<>rate,  poor-rate  and  tithe  apportion- 
ment; that  the  two  parities  are  in  rural  districts,  and 
include  an  area  of  6079  acres,  the  population  of  one 
parish  being  943  and  the  other  139 ;  that  the  two 
churches  are  about  two  miles  distant;  that  there  is  no 
.paraona^honse,  but  a  house  appointed  by  the  bishop 
in  his  lioence,  which  is  two  imles  from  one  church 
.and  four  and  a-half  miles  from  the  other;  that  from 
.time  immemorial  there  has  been  a  single  reotor,  who 
has  been  presented,  admitted,  and  instituted  to  and  in 
both  parishes,  there  being  no  instance  of  their  having 
been  held  separate;  that  from  time  immemorial  down 
>to  the  time  of  the  appomtment  of  the  curate  herein- 
after mentioned,  it  has  been  the  uniform  custom  to 
have  a  single  performance  of  divine  service  only  in  each 
-of  the  churches  on  Sunday ;  that  the  rector  latterly,  in 
consequence  of  the  wish  of  the  bishop,  has  held  two 
..perfomiaaoes  of  divine  worship  in  each  church ;  that 
the  curate  is  Uoensed  by  the  bishop  at  a  stipend  of 
%0L  per  annum  to  perform  the  office  of  stipendiary 
-curate  in  the  parish  of  Llsngeinwen  ;  that  the  rector 
devotes  all  his  time  to  the  cure  of  souls,  and  performs 
two  services  in  one  of  the  churches  on  each  Sunday. 

It  appealed  he  was  assessed  to  the  poor-rate  of 
XUngemwen  m  respect  of  the  tithe  rentcharge,  with- 
out  bemg  allowed  any  deduction  for  his  curators 
4»lary,  which  was  the  ground  of  his  appeal.  The 
-question  for  the  opinion  of  the  court  was,  whether,  for 
the  purpose  of  ascertaining  the  value  of  the  said  tithe 
rentcharge,  the  app.  is  entitled  to  have  the  gross  sum 
received  by  him  reduced  by  the  curate's  salary  ? 

W,  WWiams  appeared  for  the  reaps.,  and  argued 
that,  as  the  two  parishes  were  enUrely  distinct,  the 
<drcum8tance  that  they  had  the  same  rector  was  not 
to  be  considered,  and  that  as  the  rector  of  each  could 
perform  the  entire  duty  without  the  assistance  of  a 
•curate,  the  deduction  ought  not  to  be  allowed :  (Beg,  v. 
CoodchUd,  El.  BL  &  EL  1. 
Beaoan,  for  the  app.,  was  not  called  upon. 
CkKJKBURN,  C  J.— I  thmk  tliat  the  present  case 
cannot  be  distingnished  from  that  of  £eg.  v.  GoodehUd. 
It  seems  to  be  had  down  that  if  a  rector  cannot  per- 
form the  usual  celebration  of  divine  service  without  the 
assistance  of  a  curate,  and  either  because  his  bishop 
oould  compel  him  to  employ  a  curate,  or  because  from 
his  own  sense  of  the  religious  obligation  incumbent 
upon  him  he  actually  employs  one,  then  in  either  case 
the  salary  which  he  pays  to  tiie  curate  may  be  deducted 
from  the  gross  sum  of  the  rateable  tithe  rentcharge. 
-  It  is  true  that  if  he  employs  a  curate  on  account  of  his 
own  personal  absenoe  or  infirmity,  he  caanot  make  this 
deduction,  but  if  the  extent  and  population  of  the 
parish  make  it  necessary  for  bun  to  employ  a  curate 
he  can  do  so.  Now  the  principle  in  the  Hackney  case 
{Reg.  V.  OoodchUd)  seems  to  be  equally  applicable  to 
this  case,  where,  owing  to  the  distance  of  the  two 
•  churchesi  in  both  of  which  divine  aei-vice  was  neces- 


sarily performed  contemporaneously,  it  was  impossible 
for  one  rector  to  be  present  at  both.  In  such  a  case  it 
was  impossible  for  one  person  to  do  the  duty  at  both 
places,  and  therefon  the  salary  of  the  curate  is  a  pro- 
per deduction  in  estimating  Uie  rateable  value  of  this 
tithe  rentcharge. 
WiQBTaiASf  and  Blackburn,  JJ.  concuned. 

Judgment  for  the  app. 


Saturday,  Nov.  16. 

Reo.  v.  The  IxHABirAsris  of  Birmin6HA3k[. 
Poor-law-^Iienting  a  tenement — Amount  of  rent  paid 

'^Hearsay  ^  evidence  »^  DedaraUon   of   deceased 

tenant. 
Upon  an  appeal  against  an  order  of  removal  the 

resps.,  in  proof  of  a  derivative  settlement  by  renting 

a  tenement,  tendered  evidence  of  the  amount  tfrent 

paid  by  iJys  ancestor,  that  he,  whilst  in  t/ie  oocapo- 

tion  of  the  said  tenement,  said  ,to  his  son  that  he 

occulted  the  same  as  tenant  at  a  rent  of  202.  per 

year: 
Eeld,  that  the  evidence  toas  admissible  to  prove  that 

facL 

This  was  a  case  stated  by  the  sessions  for  Bin- 
mingham  upon  an  appeal  against  an  order  of  nmoval, 
whereby  Sarah,  the  wife  of  William  Day  (absent  from 
her),  and  their  four  children  were  ordered  to  be  re- 
moved from  the  parish  of  Birmingham  to  the  parish 
of  Kingswood,  as  their  place  of  l^al  settlement.  The 
court  of  quarter  sessions  quashed  the  said  order,  sub- 
ject to  the  opinion  of  this  court. 

The  case  stated  that  the  resps.  proved  that  John 
Lockyer  Day,  deceased,  the  father  of  the  said  William 
Day,  had  occupied  a  tenement  from  the  year  1829 
until  his  death  in  1847,  in  the  said  |iarish  of  Kings- 
wood,  the  rent  for  which  was  settled  in  ^account  with 
the  landlords,  and  was  found  by  the  court  to  have 
been^jaid  by  the  said  John  Lockyer  Day.  To  prove 
the  amount  of  that  rent  evidence  was  tendered  by  the 
resps.,  and  objected  to  by  the  app.*s  counsel,  that  the 
said  John  Lockyer  Day,  whilst  in  occupation  of  the 
said  tenement,  said  to  his  son  Thomas  Day,  that  he 
(the  said  John  Lockyer  Day)  occupied  the  same  as 
tenant  at  a  rent  of  20^  per  year. 

If  the  court  should  be  of  opinion  that  evidence  of 
the  declaration  of  the  said  John  Lockyer  Day  was  ad- 
missible for  the  purpose  of  proving  the  amount  of  the 
rent  and  the  nature  of  the  occupation,  then  the  order 
of  quarter  sessions  is  to  be  quashed,  and  the  order  of 
removal  confirmed;  otherwise  the  order  of  quarter  ses- 
sions is  to  be  confirmed,  and  the  order  of  removal 
quashed. 

O'Brien  and  Cockle  now  appeared  in  support  of  the 
order  of  quarter  sessions,  and  contended  that  the  evi- 
dence was  inadmissible.  This  was  a  derivative  settle- 
ment by  the  renting  of  a  tenement  by  the  ancestor  of 
the  pauperis  husband,  and  although  a  declaration 
against  a  party's  interest,  as  an  admissiou  that  he  is 
tenant  and  not  the  owner  of  property,  is  reoavable, 
no  sudi  admission  is  receivable  for  any  other  purpose, 
the  declaration  of  the  payment  of  a  certain  amount  of 
rent  not  being  a  dedaration  necessarily  against  bis 
interest,  as  it  may  in  fact  be  a  declaration  in  favour  of 
his  interest:  {Chcmibers  v.  Bemaseoni,  I  Or.  M.  &  B. 
347;  Peacable  v.  Watson,  4  Taunt.  16;  Ikivies  v. 
Pearce,  2  T.  B.  53;  Papendie  v.  Bridgwater,  5 
El.  &  BL  166 ;  Doe  dem,  BaggaUy  v.  Jones,  1  Camp. 
367 ;  ffuman  v.  Petteit,  5  B.  &  Aid.  223 ;  Doe  dm. 
TFe2f/«  V.  Langfi^  16  M.  &  W.  514.) 

JSpooner  and  if.  Smith,  contra,  argued  that  the  whole 
admission  as  (o  his  holding  of  the  premises  was  admis- 
sible: (Lord  £llenborough*s  judgment  in  Boe  dem, 
Brune  v.  BawUngs,  7  East,  290 ;  Uigham  v.  Bidg- 
way,  10  East,  109  ;  Percival  v.  Nanson,  7  Ex.  1  ; 
The  Sussex  Peei-age  case,  11  CI.  &  Fin.  113;   Cowne 
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C.  B.] 


LUCKETT  V.   VOLLEB.   LUCKETT  V.   GOLLOP.   LUCKETT  V.   61LDEB. 


[C.  B. 


V.  Garment,  1  Bing.  N.  G.  918 ;  Gleatbm  ▼.  Atkin,  1 
Cr.&Mee.410.) 

CocKBUBN,  CJ. — I  am  of  opinion  that  this  evi- 
dence was  admissible  and  ought  to  have  been  received. 
It  is  well-established  that  the  declaration  of  a  deceased 
person  that  he  holds  premises  as  tenant  is  admissible 
to  rebat  the  presumption  of  law  that  he  has  the  owner- 
ship in  fee.  The  question  here  is,  whether  the  decla- 
ration of  the  amount  of  rent  whidi  he  pays,  made  at 
the  same  time  as  his  declaration  of  tenancy,  is  admis- 
sible, or  whether  the  evidence  must  be  confined 
alone  to  his  declaration  as  to  his  tenancy?  It 
has  been  held  again  and  again  that  the  dedarmtion 
may  be  received  not  only  for  the  purpose  of  proving 
a  fact  adverse  to  the  interest  of  the  party,  but 
idso  collateral  facts.  Now  that  being  settled,  I 
cannot  see  why  the  same  effect  should  not  be  given 
to  a  declaration  as  to  the  pecuniary  as  to  the 
proprietary  interest  of  a  party.  I  quite  admit  that,  as 
regards  the  effect  of  the  evidence,  there  is  a  great  diffe- 
rence between  an  oral  declaration  and  a  written  entry 
made  in  the  ordinary  course  of  business ;  but  that  goes 
rather  to  the  weight  of  the  evidence  than  to  its  ad- 
missibility. There  are,  however,  the  same  legal  inci- 
dents in  an  oral  as  in  a  written  admission,  and  the 
same  consequences  should  follow.  As  soon  as  it  is 
established  that  the  declaration  is  reodvable,  it  is  re- 
ceivable not  only  as  a  declaration  against  the  interest 
of  the  party  who  makes  it,  but  for  all  other  purposes 
not  in  themselves  inconsistent. 

Blackbubm,  J.  concurred. 

Order  of  sesiiotu  qucuked. 


OOtTBT  OF  OOmffON  BENCH. 

Beported  by  Davdo.  Thoicas  Evaxs  and  W.  Matd),  Esqrs. 

Banlsten-at-Law. 

REGISTRATION  APPBAUB. 

Nov,  11  and  15. 
LucKRT  (app.)  9.  VoLLER  (rcsp.) 
LucKETT  (app«)  r.  Gollop  (resp.) 
LucRETT  (app.)  V.  Gilder  (resp.) 
EleeUim  laio — Praetioe — Notice  of  appeal 
The  revUing  harrUter  decided  a  cote  on  the  llth 
Oct.^  and  it  woe  appealed  againiL     On  the  6th 
Noo,,  being  within  thejbret  four  dags  of  Michael- 
nuu  Term,  the  app,  lodged  the  cote  eigned  bg  the 
reciting  biarrieter  with  the  matter  of  the  court,  in 
con^liance  with  the  requirement  qf  tect,  62  of  6 
Vict,  c  18,  and  gave  notice  of  cqfpeal  to  the  retp. 
The  court  fixed  the  llth  Nov,  at  the  firtt  dag  for 
hearing  regittration  appealt : 
Held,  that  there  having  been  tuffident  time  between  the 
date  of  the  deeition  of  the  reviting  barritter  andthe 
Jbrat  dagfiaed  bg  the  court  for  taking  appealt,  to 
enable  app.  to  eomplg  with  the  requirementt  of  the 
ttatute,  that  ten  dear  daga"  notice  q/*  appeal  thoM 
be  given  to  the  retp.,  the  court  would  not  poi^pone 
the  dag  far  hearing  ihe  appeal,  under  theprovito  to 
the  64th  tection,  giving  the  court  a  ditcretion  to  pott- 
pone  the  hearing  of  an  appeal  m  tueh  cote  at  to  the 
court  mag  teem  meet, 
Adey   v.   HQl,  4  C.  B.38,-  8  L.  T.  Bep.  16%  fol- 
lowed* 

Fawcett  moved  herein  for  an  order  of  the  court  that 
the  hearing  of  these  appeals  should  be  postponed  until 
the  19th  inst.,  which  was  one  of  the  four  days  fixed 
by  the  court  for  taking  appeals  from  the  decisions  of 
revising  barristers.  The  62nd  section  of  the  Registration 
Act,  6  Vict.  0.  18,  requires  that  every  app.  who  in- 
tends to  prosecute  his  appeal  shall,  within  the  first  four 
days  of  Michaelmas  Term  next  after  the  decision  to 
wluch  such  appeal  relates,  transmit  to  the  masters  of  the 
Court  of  G.  B.  the  statement  in  writing  so  signed  by 
the  revismg  barrister,  and  shall  also  therewith  give  or 
flcnd  a  notice,  signed  by  hrni,  stating  therein  his  inten- 


tion to  prosecute  the  said  appeal,-  and  the  app.  shall 
also  give  or  send  a  notice,  signed  by  him,  to  the  resp. 
in  the  said  appeal,  stating  his  intention  duly  to  prose- 
cute such  appeal  in  the  said  court.  Sect.  64  enacts  that 
no  appeal  shall  in  any  case,  &e.,  be  heard  or  entertained 
by  the  said  court  unless  notice  shall  have  been  given 
by  the  app.  to  the  master  of  the  court  at  the  time  and 
in  the  manner  hereinbefore  mentioned ;  and  no  appeal 
shall  be  heard  in  the  said  court  in  any  case  where  the 
resp.  shall  not  appear,  unless  the  app.  shall  prove  that 
the  notice  of  his  mtention  to  prosecute  such  appeal  was 
given  or  sent  to  the  said  resp.  ten  days  at  least 
before  the  day  appointed  for  the  hearing  of  soch  appeal, 
provided  always  that  if  it  shall  appear  to  the  said 
court  that  there  has  not  .been  reasonable  time  to  give  er 
send  such  notice  in  any  case,  it  shall  be  lawful  for  the 
said  court  to  postpone  the  hearing  of  the  appeal  in  inch 
case  as  to  the  court  shall  seem  meet.  It  is  under 
the  proviso  to  this  section  that  this  application  is  made. 
The  app.  here  lodged  the  case  stated  by  the  revisiog 
barrister  with  the  Masters,  and  gave  the  requisite 
notice  of  appeal  to  the  resp.  on  the  6th  Nov.,  that  is 
to  say,  within  the  four  first  days  of  term ;  but  inas- 
much as  the  64th  section  requires  that  ten  dear  days* 
notice  of  appeal  be  given  to  the  resp.  beforo  the  day 
appointed  for  hearing  of  such  appeal,  and  the  court 
fixed  the  llth  Nov.  to  take  registration  appeals,  the 
requirement  could  not  he  complied  with,  it  is  con- 
tended that  the  words  of  the  62nd  section,  **  within 
the  first  four  days  of  Miehaelmas  Term,"  refer  not  only 
to  lodging  the  appeal  and  giving  notice  to  the  master, 
but  a£o  to  the  sending  the  notice  of  appeal  to  the 
resp.  If  this  be  so,  the  act  of  the  court  in  fixing  so 
early  a  day  for  taking  these  appeals  produdea  the  pos- 
sibility of  giving  ten  dear  days*  notice ;  and  this  beiog 
BO,  the  court  will  exerdse  the  discretion  given  to  it  by 
the  proviso  to  the  64th  section,  and  postpone  the 
hearing  of  these  appeals  until  the  1 9th  instant, 
when  the  ten  days*  dear  notice  will  be  com- 
plete: (Prtii^  V.  Ettoourt,  4  G.  B.  73.)  [Erlk, 
G.  J.-— Then  ara  two  or  three  cases  against  you; 
and  amongst  them  is  Adeg  v.  Hill,  4  O.  B.  38. 
You  sent  notice  to  the  master,  and  to  the  resp.,  within 
the  first  four  days  of  term,  complying  with  what  you 
ought  to  do  under  sect.  62.]  Yes.  The  days  for 
taking  registration  i^peals  have  this  year  been  ap- 
pointed a  week  or  ten  days  earlier  than  vasatX,  and  this 
fact  has  created  the  difficulty. 

Erle,  G.  J.— We  are  bound  to  refuse  this  applica- 
tion, because  the  case  of  Adeg  v.  HiU  contains  an  ela- 
borate judgment  by  the  Lord  Ghief  Justice  against 
you.  We  cannot  postpone  the  hearing  on  the  ground 
urged. 

Nov.  15. — Fawcett  renewed  his  application  in  tiiis 
ease,  urging  as  ground  therefor,  that  the  rerising 
barristers  an  required  by  sect.  32  to  hdd  their  coots 
for  the  revision  of  the  lists  of  voters  between  the  15th 
Sept  and  the  last  day  of  October  indosive,  and 
this  being  so,  if  the  court  will  not  exerdse  the  discre- 
tion given  it  under  the  proviso  to  the  64th  sectioo, 
then  it  might  happen  that  when  a  revismg  barrister 
holds  his  court  on  the  last  day  of  October,  and  the 
court  fixes  so  early  a  day  as  the  9th  Nov. 
for  hearing  appeals,  the  providous  of  the  statute 
as  to  giving  notice  of  i^peal  oould  not  possibly 
be  complied  with :  iNorton  v.  The  Town  Clerk  of 
8alitburg,  4  G.  B.  32.)  [Erle,  C.  J.—Yon  aie 
awaro  that  this  has  been  dedded?]  Yes,  but  the 
court  is  prayed  to  reoonnder  the  point ;  for,  on  looking 
closdy  at  the  62nd  section,  it  will  be  seen  that  it  is 
within  the  first  four  days  of  term  that  the  app.  most 
give  notice  of  appeal  to  the  reap.  Then  again,  when, 
as  in  the  present  instance,  the  court  fixes  four  days,  at 
wide  intervals,  for  hearing  registration  i^peak,  to  whst 
day  does  the  ten  days*  notice  apply — ^whether  to  the 
first,  second,  third,  or  fourth  day  ? 


i 


MAGISTRATES'  CASES. 


465 


Ex.] 


EASTOif  V,  Algk. 


[Ex. 


Eklb,  C.  J.— >In  this  case  I  am  iiot  at  liberty  to 
jgrant  your  application.  Tbe  point  has  been  raised 
more  than  once,  and  has  reoeired  the  deliberate  jadg- 
ment  of  the  conrt^  the  decinion  being  that  app.  most 
give  to  the  xesp.  ten  clear  dayn*  notice  that  he 
-intends  to  ajppeal  before  the  first  day  fixed  by  the  oourt 
for  taking  registration  appeals.  This  as  a  general 
mle.  No  doubt  the  proviso  to  64th  section  creates 
some  diffioolty,  and  there  inay  be  ctraumstanoes  whicli 
ibrm  a  reasonable  ground  for  indulgence.  Here,  how- 
ever, the  revising  barrister  gave  his  decision  so  long 
back  as  the  11th  Oct.,  hot  the  attorney,  inexperienced 
perhaps  in  snch  matters,  does  not  give  the  notice  re- 
quired by  tbe  statate  until  the  6th  Nov.  We  cannot, 
•therefore,  accede  to  this  application. 

WiLUAUs  and  Bylbs,  JJ.,  concurred,  adding  that 
Adejf  V.  Biilj  and  the  other  cases,  had  been  rightly 
decided,  and  must  be  followed.  Order  r^und, ' 


COXTBT   OF   EXGHECIUEB. 

Ileported  by  F.  Bailkt  and  H.  Lbiok,  Efqra.,  Bnrrltters- 

at-Law. 

Monday  J  Nov,  18. 
Easton  9.  Alcb. 
2iyt  Harbour  In^prootmwt  Act^  1    WiU  4,  c.  135, 
9,  2'^AffpouUmeiUo/  commi$sumer$mukr'-~'QuaU* 
fcaiion  btf  txitkuf^^AcUon  for  pmaUjf  for  actmg 
wUkouthimg  dmbf  quaUfied — Mganing  of  tke toordg 
**raied  to  tht  rdltf  tf  tAe  poor  bg  one  or  wtore 
ratet  to  tke  amomUqflOL" 
J'heBifeffarbom'Ingrrov€meiUAci,lWilL4,e.S5,s,2 
(Jocat),  provides  for  tke  oppomtmmi^  a$  eonuueeioih- 
tre^of^tweheMabUcmikoueeholdereratedto  there- 
Uefqftkepoor  oftkegaidparUk,  bg  one  ormorerate 
crraiee,  totheamoimi  i^lOL  per  ammm^"  <md  by  a 
etduequeiUeeeUonapemiMg  ofbOL  ie  iif^icted  onany 
peraon  acting  foUkotUbek^ didg quaUfiid,  Anaetion 
havmg  been  brought  for  tkepataUg  agamet  thed^, 
ae  o»  unqualified  oaflimtMtoaer,  a  epecial  case,  for 
4ke<^^uttonqftkeCourtqfEx,ontkecoiutructumof 
tke  above  words  of  tke  *Iitd  section  of  the  Acty  was 
stated  bgorderoftke  kamedjudge(^Coekbum,C.  J.) : 
Seldf  that  a  reasoaabte  construction  must  be  put  on 
tke  words  <if  tke  Act  of  ParUammt,  and  that  the 
words  in  question  mean  tkat  a  person,  to  be  qualified, 
must  be  filed  to  tke  annual  value  of  10/1,  and  not 
to  such  an  amount  as  would  render  him  UabU  to  pag 
ratesto  tke  amount  qflOL  a-year, 
J^er  PoUoek,  C.  B,'~^To  rest  the  quaUfication,  not  on 
the  value  of  the  properlg  but,  on  the  aoddental  pag- 
ments,  a  man  may  home  mocfo,  would  be  absurd  and 
inconvenientj  and  contrary  to  the  numerous  Acts 
wkieh  have  been  passed  in  rtferenoe  to  quaUfications. 
An  Act  of  Parliament  should  be  dear  and  beyond 
all  doubt,  to  warrant  the  oourt  in  infiicOng  apenalty 
wukril. 

This  was  a  special  case  stated  by  order  of  Cock- 
l>nni,  C.  J.,  for  the  opinion  of  the  conrt  upon  the  con- 
struction to  be  put  on  sect.  S  of  1  WiU.  4.  c  135,  a 
.  local  Act,  for  authorising  the  appointment  of  commis- 
sioners of  the  harbour  of  Rye,  in  the  county  of  Sussex. 
The  section  in  question  provides  for  the  appointment 
of  certain  ex  officio  commissioners,  and  also  for  the 
appointment,  as  commissioners,  of  ^  twelve  inhabitant 
.householders  resident  in  the  town  of  Bye,  rated  to  the 
xelief  or  maintenance  of  the  poor  of  the  said  parish, 
by  one  or  more  rate  or  rates,  to  ^  amount  of  lOL 
per  annum.*'  By  sect.  6  it  is  enacted  that  **  if  any 
person  not  being  so  qualified  as  thereinbefore  is  men- 
tioned, shall  act  88  a  commissioner,  every  snch  person 
so  offending  shall,  for  every  such  offence,  forfeit  and 
pay  the  sum  of  50L  to  any  person  who  sludl  sue  for  the 
same,  to  be  recovered,  together  with  the  full  costs  of 
-anit,  in  any  of  her  Majesty^s  courts  of  record  in  Eog- 
iand,  by  action  of  debt  or  on  the  case,*'  &c 


The  deft,  was  duly  nominated  and  elected  at  a  vestry 
meeting.  He  is  an  inliabitant  householder,  resident  in 
the  town,  and  is  rated  on  a  gross  rental  of  2bL,  the 
rateable  value  of  his  house  being  15/1  The  question 
for  the  conrt  to  decide  is,  whether  the  meaning  of  sect. 
2  IS,  that  a  commissioner  must  pay  a  poor-rate  or  rates 
in  one  year  to  the  amount  of  10/1,  or  must  he  be 
merely  rated  to  that  amount  ? 

Ilance  for  the  pit.,  who  was  sumg  for  the  penalty. — 
The  deft,  was  not  duly  qualified.  Wliat  is  the  con- 
struction to  be  put  on  **  rated  to  the  amount,"  &c, 
and  '^  by  one  or  more  rate  or  rates?"  It  is  contended 
a  person  is  not  qualified  unless  he  be  rated  on  such  an 
amount  as  would  render  him  liable  to  pay  rates  to  the 
amount  of  10/la-year.  [Wilde,  B.— The  assessment 
is  one  thing,  the  rate  is  another.  In  some  parishes 
the  assessment  is  much  higher  than  in  others ;  you 
contend  that  he  must  be  rated  on  such  an  assessment 
as  would  amount,  when  paid,  to  10/.?]  Yes.  [Pol- 
M)CK,  C.B.— Then,  if  there  were  no  poor  to  be  relieved 
and  no  rate  made  in  any  year,  every  commissioner 
would  be  disqualified;  and  again,  in  a  year  of  great 
distress  the  rates  might  be  raised  to  20s,  in  tlie  pound ; 
and  so  every  one  who  paid  the  rate  would  be  qualified.] 
Such  is,  it  is  submitted,  the  construction  of  the  Act ; 
the  words  **  by  one  or  more  rate  or  rates  *'  must  have 
been  introduced  for  some  purpose;  again,  the  words 
are  not  *'  rated  at,"  but  *'  rated  to  *'  the  amount. 

LuA,  Q.  0.  for  the  deft^The  word  rate  means 
assessment,  and  the  woids  **  one  or  more  rate  or  rates  " 
may  be  read  as  **  one  or  more  ratings ;"  that  is  a  dear 
and  sensible  interpretation  and  consistent  with  the 
ordinary  coune  and  practice  in  snch  matters ;  and  a 
sufficient  answer  to  pit's  claim.  [Pollock,  C.  B. — 
A  man  may  be  rated  on  his  dwelling-house ;  he  may  be 
rated  also  on  a  counting-house,  and  on  various  other 
tenements,  and  that  would  be  **  one  or  more  rate  or 
rates."]  If  it  be  not,  as  is  contended  on  the  deft's 
part,  no  man  could  be  sure  whether,  on  his  election  as 
commissioner,  he  were  or  not  liable  to  this  penalty. 
[WiLDB,  B.— If  the  language  of  the  Act  is  used  cor- 
rectly and  strictly,  yon  are  wrong ;  but  if  in  a  general 
and  popular  sense,  e.  g,  rate  for  assessment,  you  are 
right]  Look  at  the  policy  of  the  Act  (He  was  here 
stopped  by  the  court) 

Pollock,  G.B.'-To  rest  the  qualification  not  on 
the  value  of  tbe  property,  but  on  the  accidental  pay- 
ments a  man  may  have  made,  would  be  absurd  and 
mconvenient,  and  if  Mr.  Hance's  construction  is  right, 
this  Act  would  stand  alone  amongst  the  numberless 
Aets  of  Parliament  which  have  been  passed  in  reference 
to  qualifications.  But  in  order  to  warrant  us  in  in- 
flicting this  penalty,  the  Act  of  Parliament  should  be 
clear  and  beyond  all  donbt  We  do  not  think  it  is  so ; 
and  no  matter  what  it  means,  provided  it  does  not 
mean  enough  for  that  purpose.  Our  judgment  will 
therefore  be  forthedefts. 

BRAmvELL,  B.— I  am  of  the  same  opinion.  I^ave 
out  the  words  **  one  or  more  "  for  a  moment,  then  it 
stands  that  a  person  to  be  qualified  must  be  **  rated  to 
the  amount  of  10/1  per  annum."  What  is  the  meamng 
of  **  per  annum?"  Yearly.  It  cannot  mean  in  the 
year,  but  has  reference  to  the  character  of  the  holding, 
as  of  a  house.  It  means  he  must  be  rated  to  an  annual 
value  of  10/. 

ChA27NELT^  B.  concurred. 

.Wilde,  B. — A  reasonable  construction  must  be  put 
on  the  words  of  the  Act  of  Parliament  An  exact  and 
stria  construction  of  them  would  probably  be  in  favour 
of  thei  pit  A  reasonable  construction  is  in  favour  of 
the  dett  Judgment  for  d^ 

Attorneys  for  pit,  Messrs.  J,  and  8,  Langham^  10, 
Bartiett's-buildings,  Holbom. 

Attorneys  for  deft  Messrs.  Kingsford  and  Vorman^ 
l23|  Essex-street,  Strand. 
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Rbo.  v.  WilliAm  Wkbsteb. 


[C.  Gas.  B. 


OBOWK  CASES  RESSBVSD. 

Beported  bj  Jobx  Thoxpsok,  Etq.,  BarrUteNatpLaw. 

Saturday^  Nov,  9. 

(Before  Pollock,  C.B.,  Wiortmax  and  Williams, 

JJ.,  Mabtdt  and  Chamnnll,  BE.) 

Beo.  v.  WiLUAjf  Webster. 

FrUndljf  socie^^Larceny  by  member^  (honenihip  of 

prcperiy^Truttea — BaUee. 
II.  a  member  ofafrUndly  todely^  wat  in  poueidon  of 
a  thop  where  aoode  were  told  far  the  beitefU  of  the 
eodety,    Eom  member  partook  of  the  proft^  and 
teat  tubjed  to  the  Ion  armng  from  the  shop,    H, 
had  the  sole  mattayemeni,  and  was  answerable  for  the 
safety  ofaU  the  properly  and  money  coming  to  his 
possession  in  the  course  of  the  management.     The 
prisoner^  also  a  member  of  the  society,  assisted  in  the 
shop  without  salary f  and  was  indicted  for  stealino 
some  marked  money  whiA  H,  hadplaeed  inthetuL 
The  money  was  laid  in  the  indictment  as  belonging 
to  H,  : 
Held,  that  the  money  was  properly  kud  in  the  indict' 
ment  as  belonging  to  H.^  and  that  the  prisoner^ 
although  a  member,  could  becomficted  of  larceny. 
Case  reserved  for  the  opinion  of  this  court  by  the 
chairman  of  the  West  Bidmg  Sessions,  held  at  Sheffield. 
William  Webster  was  indicted  at  the  West  Biding  of 
Yorkshuv  spring  intermediate  sessions,  held  at  Shef- 
field, on  the  a2nd  May  1861,  for  stealing,  on  the  1 1th 
of  May,  at  Eodesfield,  three  soTereigns  and  one  half 
sovereign,  the  property  of  Sanrael  Fox  and  others. 

It  was  proved  on  the  trial  that  James  Holt  was  in 
possession  of  a  shop,  where  goods  were  sold  for  the 
benefit  of  a  society  called  the  ^  Stocldbridge  Band  of 
Hope  Co-operative  Indnstrial  Sodety.** 

Each  member  of  the  society  partook  of  the  profit 
and  was  subject  to  the  loss  arising  fiK)m  the  shop.  Holt 
(being  himsielf  a  member)  had  the  sole  management, 
«nd  was  answerable  for  the  safety  of  idl  the  property 
•and  money  coming  to  his  possession  in  the  course  of 
such  management.  The  prisoner,  also  a  member  of 
tlie  society,  assisted  in  the  ahop  without  sakry.  On 
tlie  occasion  of  the  alleged  larceny.  Holt  had  marked 
aomo  sovereigns  and  hidf-sovereigns,  and  placed  them 
in  the  till.  The  prisoner  was  suspected  of  taking  some 
of  them,  and  when  charged  with  this,  he  admitted  that 
lie  had  taken  the  coins  which  formed  the  subject  of  this 
cliaige,  and  produced  them  from  his  pocket 

The  prosecution  failing  to  prove  that  this  was  a 
friendly  society  duly  enrolled,  elected  to  amend  the  in- 
dictment by  substituting  the  name  of  James  Holt  for 
tliat  of  Samuel  Fos  and  others,  and  the  same  was 
amended  accordingly. 

The  counsel  for  the  prisoner  put  in  a  copy  of  the 
rules  of  the  society,  with  the  name  of  John  Tidd  Pratt 
printed  at  the  end  thereof,  and  proved  that  this  copy 
had  been  examined  with  the  original  copy,  signed  and 
sealed  by  the  registrar  of  frienSy  societies,  but  which 
was  not  produced.  He  also  put  ia  a  conveyance  of  the 
shop  and  premises  to  Samuel  Fox  and  others  as 
trustees. 
No  other  evidence  of  the  trusteeship  was  given. 
The  counsel  for  the  prosecution  objected  that  in 
order  to  prove  the  society  to  be  a  friendly  society  under 
the  18&  19  Vict.  c.  63  it  was  necessary  to  produce 
the  original  copy  signed  by  the  registrar,  or  to  account 
for  its  absence  sufficiently  to  justify  the  admission  of 
secondary  evidence. 

I  overruled  this  objection,  and  admitted  this  evidence 
as  proof  that  the  society  was  duly  enrolled. 

It  W8S  contended  for  the  prisoner  that  Fox  and 
others  wcro  the  trvstees  ;  that  this  was  a  friendly 
society,  and  thafe»  the  property  should  be  laid  in  Fox 
and  others,  and  not  in  Holt,  and  that  tlie  prisoner 
could  not  therefore  be  convicted  on  the  indictment  as 
amended ;  that  as  to  any  special  property  Holt  might  | 


have  in  the  money  taken,  he  was  joint  owner  of  it  with 
the  prisoner,  and  as  partner  with  hiro  was  oqnally  ia 
possession  of  it,  and  could  not  therefore  be  convietedL 

The  Coi^  overruled  these  last-menUoned  objeetagn, 
and  the  prisoner  was  convicted  and  sentenced  to  be  im- 
prisoned in  the  boose  of  ooirectum  at  Wakefidd  Ut 
nine  calendar  months,  subject  to  the  opimon  of  the 
Conrt  of  Criminal  Appeal  whether  under  the  drcom- 
stances  the  conviction  was  right. 

The  prisoner  was  admittmi  to  bail  to  awut  the 
decision  of  the  Court  of  Criminal  AppeaL 

A  copy  of  the  rules  of  the  society  accompanies  this 
case,  and  is  to  be  taken  as  iiioorporated  therawith. 

WiLSOH  O^nsBEMD,  Chairman. 

T,  Campbell  Foster  for  the  prisoner. — It  is  contended 
that  the  indictment  as  amended  wss  not  proved,  snd 
that  the  property  ought  to  have  been  laid  as  in  Fox  and 
others,  the  trustees  of  the  friendly  society.  The  pro- 
secutor having  failed  to  prove 'that  the  property  was 
rightly  laid  in  Fox  and  others,  and  the  court  having 
amended  the  indictment  by  substituting  Holt*s  nsme 
instead  of  Fox  and  others,  the  prisoner  produced  the 
proper  evidence  to  show  that  Fox  and  othera  were  the 
trustees  of  the  society,  and  then  objected  to  the  indict- 
ment lis  amended,  on  the  ground  that  by  the  18  h  19 
Vict.  c.  63,  s.  18,  the  property  of  the  friendly  society 
was  vested  in  the  tmstees.  Sect.  19  en^wers  the 
trustees  to  bring  or  defend,  or  cause  to  be  bronglit  or 
defended,  any  action,  suit,  or  prosecution  in  any  oonxt 
of  law  or  equity,  touching  or  conoeining  the  property, 
right  or  claim  to  property  of  the  society,  and  snch  tmi- 
tees  shall  and  may,  in  all  cases  concerning  the  real 
or  personal  property  of  snch  society,  sue  and  be  sued, 
plMd  and  bo  impleaded  in  their  proper  names  as  trus- 
tees of  snch  society  without  other  description. 

Martin,  B«— -What  evidence  was  there  to  show 
that  Holt  was  not  in.  possession  of  these  sovereigns  ss 
of  his  own  lawful  property  ? 

WiOHTUAK,  J. — ^Again,  he  was  a  partner,  and  had 
the  personal  possession  of  these  moneys. 

T.  CampbeU  Foster.— It  is  submitted  that  the  only 
possession  Holt  had,  was  that  of  a  servant  to  the 
friendly  society.  If  he  had  taken  and  appropriated  any  of 
the  moneys  received  by  him,  he  might  have  Iweo 
indicted  for  embeszlement,  and  therefore  he  was  a 
servant,  and  his  possession  was  that  of  the  sodety  his 
masters. 

WioRTMAH,  J,— He  was  not  a  servant ;  he  was  sn 
owner,  and  had  the  sovereigns  in  his  personal  posseaaion. 

Martin,  B. — He  had  the  sole  management  of  the 
shop,  and  was  answerable  for  the  safety  dP  all  the  pro- 
perty and  money  coming  to  his  possession  in  the 
course  of  such  management. 

T,  Can^pbeU  Foster.— Then  the  prisoner  being  also  a 
member  of  the  society,  was  a  partner,  and  could  not  be 
convicted  of  stealing  his  own  pn^>erty. 

Williams,  J. — There  is  the  well-known  case  of  a 
man,  when  the  hundred  was  liable,  being  convicted  of 
stealing  his  own  money  from  his  own  servant:  (Foster, 
123,  124.) 

WioHTMAK,  J.— These  sovereigns  vrere  not  part  of 
the  goods  in  the  shop,  but  money  for  which  Holt  had  to 
account.  He  cannot  be  treated  as  a  servant,  becaose 
it  would  then  follow  that  he  was  one  of  the  pecsons 
appointing  himself. 

Martin,  B.-^Holt  had  got  the  soverwgns  in  bis 
own  pocket,  as  it  were,  and  suppose  that  whUe  walking 
in  the  street  some  one  had  picked  his  pocket  of  them, 
could  not  the  thief  have  been  indicted  for  stealing  fait 
money? 

T,  Campbell  Foster, '•^-The  prisoner  was  assistisgia 
the  shop  as  a  partner  without  salary. 

WioHTMAN,  J.— No.  Holt  had  the  sole  msnage- 
ment  of  the  shop. 

Williams,  J.-— How  does  this  case  dilFer  from  iZto. 
V.  Bramleyj  K.  &  B.  478,  where  a  member  of  a  beacfit 
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Beo.  V,  Thomas  Mosbley — Bbo.  v.  Amu  Charles. 


[C.  Casu  B. 


sodetj  entered  the  room  of  a  person  with  whom  a  box 
ocmtainiog  the  fimds  of  the  society  was  deposited,  and 
took  and  carried  it  away,  and  it  was  held  to  be  larceny, 
and  tho  property  to  be  well  laid  in  the  bulee  ?  > 

PoLi^ocK,  C.  B. — ^No  donbt  a  man  who  has  pawned 
his  watch  with  a  pawnbroker  may  be  indicted  for 
stealing  it  from  the  pawnbroker.  The  pveient  case 
finds  that  Holt  was  in  poeeession  of  the  shop,  and  had 
the  sole  management,  and  was  answerable  for  the  safety 
of  all  the  property  and  money  coming  to  his  posBeesion 
in  the  coarse  of  such  management,  and  therefore  he 
may,  ^uoad  koc,  be  treated  as  the  owner  of  ererything 
in  it. 

By  the  Court,  ^^_^    Convidion  affriMd, 

Saimtbi^  Nov.  16. 
(Before  Pollock,  C.B.,  WioinvAir  and  Williams, 
JJ.,  CHANmix,  B.  and  KkcATnio,  J.) 
Bbo.  v.  Thomas  Mobbley. 
FlaUe  pr€t*nc€8-—Evidmee'^PenonJrom  whom 
property  obtamecL 
The  tncUdmeni  charged  the  pritoner  vfith  obtakUng 
the  9um  of^,  6d.,  tha  moneg»  of  G.  fi.,  hjffakoprf 
tenoos  from  0.  B,   It  vcu  proved  thcU  the  prisoner 
JiaUelg pretendmg  to  bean  ageiUfor  a  loan  tocietg, 
and  that  he  eonidproenre  a  loan  from  it  for  G,  B.,, 
claimed  5«.  Sdfor  hie  charge^  G,  B,  sen!  him  to  hi* 
wife  for  it,  and  she  gave  theprieoner  5«.  6d  of  her 
hnebands  money: 
ffeU,  that  the  evidence  eepported  the  €dlegaUon  in 
the  indictment  that  the  prisoner  obtained  the  money 
from  G,  B, 

Case  reserved  for  the  opinion  of  tins  court  by  the 
chairman  of  the  quarter  sessions  for  the  county  of 
Chester. 

The  prisoner  was  tried  and  conricted  at  the  last 
July  quarter  sessions  for  the  county  of  Chester  on  a 
eharge  for  obtaining  money  by  false  preteuoes. 

The  indictment  charged  that  the  prisoner  Thomas 
Moseley  unlawfully  and  knowingly  did  falsely  pretend 
to  George  Birtles  that  ho,  the  said  Thomas  Moseley, 
was  an  agent  for  a  loan  society  in  Biancheater,  and 
would  get  the  sum  of  10^.  (meaning  the  loan  of  101) 
for  the  said  George  Birtles,  but  he^  the  said  George 
Birtles,  must  pay  him,  the  said  Thomas  Moseley,  the  sum 
of  5s.  6dL,  by  means  of  which  said  false  pretences  the 
said  Thomas  Moseley  then  unlawfully  did  obtain  from 
the  said  George  Birtles  certain  money,  to  wit,  the  sum 
of  5s.  6d!.  of  the  moneys,  goods  and  chattels  of 
the  said  George  Birtles  with  intent  thereby  then  to 
defraud. 

It  appeared  from  the  eyidenee  that  the  prosecutor 
wanted  to  borrow  lOL  to  purchase  the  discharge  oi 
his  son,  who  was  in  the  army.  The  prisoner  came  to 
him  and  said  he  could  get  \0L  for  him,  and  that  he 
was  an  agent  of  a  loan  society  in  Manchester. 
Pxisoner  said  that  the  charge  would  be  5«.  6(i,  and 
prosecutor  told  him  to  go  to  his  wife  for  it.  The 
prisoner  went  to  proeecutor*8  wife  and  said  he  came 
for  5s.  6dL,  as  the  man  from  the  loan  office  was  waiting 
for  the  money.  The  wife  gave  the  prisoner  5«.  6d  of 
her  husband's  money.  Evidence  was  ^ven  to  negative 
prisoner  being  an  agent  to  any  loan  society  in  Man* 
Chester.  The  prisoner  did  not  get  the  loan  for  pro- 
secutor. 

It  was  objected  by  the  prisoner's  counsel  that  the 
indictment  was  not  supported  by  the  evideuce,  for  that 
the  prisoner  did  not  obtain  the  5s.  Sd,  from  the  pro- 
secutor as  laid  in  the  indictment,  but  from  tlie  pro- 
secutor^s  wife. 

I  reserved  this  objection  for  the  decision  of  this 
court. 

The  jaiy  fonnd  the  prisoner  guilty,  and  thereupon 
I  postponed  the  sentence,  but  tlM  prisoner  being 
unable  to  find  the  bail  required,  he  was  committed  to 
piiflon. 


The  question  which  I  respectfully  submit  for  tlie- 
decision  of  the  court  therefore  is,  whether  the  indict- 
ment is  supported  by  the  evidence. 

Lee  p.  Towssewd, 
Chairman  Quarter  Sessions,  County  of  Chester. 
20th  Aug.  1861. 
No  counsel  appeared  to  argue  on  either  side. 
By  the  Coum*,  ^     Comnction  affirmed. 

Beo.  v.  Ass  Chables. 
Disorderly  house — 25  Geo.  2,  c  36,  s.  5'^ProsectUing 

keeper  qf— Jurisdiction  of  borough  sessions. 
The  25  Geo.  2,  c.  36,  s.  5,  dirscts  the  parish  constable, 
on  receiving  due  notice  from  two  inhe^iiantSy  of  any 
person  beeping  a  baw^'house  or  other  disoid&'li/ 
house,  and  tqion  tfteir  making  oath  be/ore  a  justice 
as  to  the  trtah  i^fthe  notice,  and  undertaking  to  give 
material  evidence  againsl  tucA  person,  to  enter  into 
a  recognisance  to  prosecute  wUh  effect  such  person 
at  the  next  general  or  quarter  sessions  of  the  peace, 
or  at  the  next  osMsst  to  be  holdenfor  the  county : 
Held,  that  a  borough  sessions  had  jurisdiction  under 
this  enactmenL 

Case  stated  by  the  recorder  of  Grantham  for  the- 

opinion  of  the  judges  of  the  Court  of  Criminal  Appeal. 

Ann  Charles  was  indicted  at  the  qwirter  sessions 

for  this  borough,  held  on  the  9th  July  last,  for  keeping 

a  disorderly  house. 

llie  prosecution  had  been  instituted  under  sect.  5  of 
25  Geo.  2,  c  36,  which  enacts  that  '*  if  any  two  in- 
habitants of  any  parish  or  place,  paying  scot,  &o., 
therein,  do  give  notice  in  writing  to  any  constable  (or 
other  peace-officer  of  the  like  nature,  where  there  is  no 
constable)  of  such  parish  or  place,  of  any  person  keep- 
ing a  bawdy-house,  gaming-house,  or  any  other  disor- 
derly house  in  such  parish  or  place,  the  constable  or 
such  officer  as  aforesaid  so  receiving  such  notice  shnll 
forthwith  go  with  such  inhaMtants  to  one  of  her 
Majesty's  justices  of  the  peace  of  the  county,  city, 
riding,  division,  or  liberty,  in  which  such  parish  or 
place  does  lie,  and  shall  (upon  such  inhabitants  taking 
oath  that  they  do  believe  the  contents  of  such  notice  to 
be  true,  and  entering  into  recognisances,  &C.,  to  give 
or  produce  material  evidence  against  such  person  for 
sudi  offence)  enter  into  a  recognisance  in  Ae  penal 
sum  of  SOL  to  prosecute  with  effect  such  person  at  the 
next  general  or  quarter  sessions  of  the  peace,  or 
at  the  next  assizes  to  be  holden  for  the  county  in  which 
such  parish  or  place  does  lie,  as  to  the  said  justices 
shall  seem  meet." 

These  provisions  of  the  Act  of  Parliament  had  been 
duly  complied  with. 

On  the  defL  being  called  upon  to  plead,  it  was  ob- 
jected, on  her  behalf,  to  the  jurisdiction  of  the  court, 
that  the  words  "  at  the  next  general  or  quarter  sessions 
of  the  peace,  or  at  the  next  assizes  to  be  holden  for  the 
county  in  which  such  parish  or  place  does  lies,"  meant 
only  *'  at  the  quarter  sessions  or  assizes  for  the  county,"' 
and  that  they  must  be  held  to  exclude  the  jurisdiction 
of  the  borough  quarter  sessions. 

The  recorder  overruled  the  objecUon. 
The  deft,  thereupon  pleaded  "  Not  guilty.** 
The  jury  found  the  deft,  guilty. 
The  deft,  remains  in  gaol  for  want  of  bful. 
Should  the  judges  be  of  opinion  that  the  daase  above- 
cited  dues  by  implicaUon  or  otherwise  take  away  the 
jurisdiction  of  the  borough  sessions  to  try  the  offence  in 
question,  tho  judgment  will  be  arrested  and  the  pri- 
soner discha*  ged.     Should  the  court  be  ef  opinion  tiiat 
the  recorder  was  rif^ht  in  overruling  the  objection,  tlien 
sentence  will  be  passed  at  the  next  quarter  sessions  for 
the  borough.  W.  H.  BIobbbts, 

Recorder  of  the  borough  of  Grantham. 
No  couTiael  appeared  to  argue  on  either  side. 
By  the  Gouut,  Conviction  affirmed.. 
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00T7BT  OF  OOKMON  BENCH. 

Reported  by  W.  B.  B.  Rats  and  Waltsb  Boris  Eaqn., 

BftrrUt«»-at-Law. 

Jfonday,  Jan,  21/ 

(Before  the  Fult.  Court.) 

Haboli^  v.  Henry. 

Tlie  Ccrrvpt  Practices  PrtvetUion  Act  1854,  ».  24-^ 

Qui  tarn  aeHon^SeeurUy  for  costs. 
The  court  wiB  noC,  «•  an  action  brought  to  recover  a 
penalty  under  the  provisions  of  the  Corrupt  Prae^ 
aces  Prevention  Act  1854,  compel  tfie  pit.  to  give 
security /or  costs  because  he  is  a  pauper. 
This  was  a  motion  to  haTO  farther  .proceedings 
stayed  nntil  the  pit  should  give  secnrity  for  costs. 
The  action  yras  brought  to  recover  damages  nnder  the 
provisions  of  the  Cormpt  Practices  F^vention  Act 
1854.  The  sommons  and  plaint  contained  two  counts. 
The  first  alleged  that  afker  the  passing  of  the  said  Act, 
and  whilst  tiie  same  was  in  force,  an  election  for  a 
member  to  serve  in  Parliament  for  the  borough  of 
Newrj  was  duly  held  at  Kewry  in  the  month  of  May 
1859,  and  the  pit,  who  was  then  an  elector  for  said 
bonmgh,  voted  for  F.  M.,  a  candidate  at  said  election, 
and  one  P.  Q.  was  also  then  a  candidate,  and  was 
afterwards  at  said  election  duly  returned  as  a  member 
to  serve  in  Parliament,  and  after  sud  election,  to  wit 
in  the  month  of  April  1860,  the  deft,  practised  inti- 
midation upon  the  pit  on  account  of  the  pit  having 
voted  at  said  election,  contrary  to  the  statute,  &e. 
The  second  count  differed  from  the  first  by  alleging 
that  the  deft  threatened  the  infliction  of  injuries  upon 
the  pit  on  account  of  his  having  voted  at  said  elec- 
tion, &c.  The  aflidavit  of  the  deft  filed  in  support 
of  tiie  motion  stated,  that  he  had  a  good  defence  on 
the  merits,  and  bad  not  the  slightest  doubt  that  he 
would  get  a  verdict  in  the~  action ;  that  neither 
durectiy  nor  indirectly  had  he  practised  intimidation, 
nor  threatened  the  infliction  of  any  injury,  on  account 
of  the  pit  having  voted  at  the  election ;  that  the  pit., 
who  was  a  labourer,  was  a  poor  man,  and  not  able  to 
pay  the  costs  of  the  action ;  that  he  believed  the  action 
was  really  brought  by  persons  who  had  taken  an  active 
part  in  the  election,  and  the  pit  was  merely  a  nominal 
party,  and,  under  the  ctrcnmstanoes,  injustice  would  be 
done  unless  secnrity  for  costs  were  given.  The  pit 
made  an  affidavit  to  oppose  the  motion,  in  which  he 
stated  that  it  was  untrue  that  the  action  was  brought 
at  the  instigation  of  any  other  person,  or  that  he  was 
merely  a  nominal  party ;  that  he  had  a  small  shop, 
and  was  reduced  in  his  circumstances,  principally  by 
the  conduct  of  the  deft ;  that  he  had  been  an  elector 
of  the  borough  for  over  thirty  years,  and  at  the  last 
election  vot^  for  F.  M.;  that  the  deft,  was  the 
brother-in-law  of  P.  Q.;  that  the  pit  was  tenant  of 
two  denominations  of  land  within  the  borough,  con- 
taining about  four  acres,  under  the  trostees  of  the 
Kilmomey  estates,  whose  agent  the  deft,  was;  that 
previous  to  the  election  he  was  canvassed  by  the  deft 
for  the  said  P.  Q.;  that  he  refused  to  give  any  pro- 
mise to  vote,  whereupon  deft  said  he  had  twelve  men 
on  his  list,  and  that  he  knew  what  to  do  with  them  after 
the  election,  and  that  such  conversatMu  occurred  a  few 
days  before  the  election ;  that  the  election  being  in  May 
1859,  on  the  24th  April  1860  he  was  served  with  a 
notice  to  quit;  that  in  Nov.  1860  possession  was 
demanded,  and  two  ejectments  served ;  that  he  had 
been  a  tenant  from  1838,  and  having  paid  his  rent 
up  to  1860,  he  instructed  his  attorney  to  get  the 
address  of  tiie  trustees  of  the  estate,  thejr  being  resi- 
dent abroad,  and  leaving  the  nuunagement  of  the  pro- 
perty to  the  deft ;  that  the  practice  of  the  estJitc  was 
to  let  a  half-year's  rent  lie  with  the  tenants ;  that  the 
ejectment  was  heard  in  December  last,  when  the  deft 


was  examined  before  the  assistant-barrister,  aad  wis 
asked  where  the  trustees  resided,  but  refused  to  tell ; 
that  he  believed  that  it  was  in  oensequenee  of  his 
having  voted  for  F.  M.  that  notice  to  quit  was  served ; 
that  ^e  deft  had  driven  many  of  the  tenants  from 
the  estate  in  oonsequence  of  their  political  opinions  7 
that  the  action  was  brought  on  his  own  aooonnt ;  and' 
he  believed,  from  the  circumstance  of  the  deft,  having- 
refused  to  give  the  residence  of  the  trustees  of  the 
estate,  that  the  ejectments  were  brought  by  the 
deft  upon  his  own  authority  alone;  and  that  the- 
present  action  was  brought  for  the  imrpoas  of  re- 
covering the  penalty  given  by  the  Act,  and  no  other. 
The  plt*s  attorney  aim  made  an  affidavit,  in  which  be 
stated  that  he  had  been  retained  by  the  pit  alone,  and 
that  no  other  person  was  responsible  to  him  fior  the 
costs  of  the  action.  The  deft,  by  affidavit  in  reply, 
denied  that  any  such  conversation  as  that  relied  upon 
by  the  pit  had  taken  place,  and  deposed  that  he  did 
not  know  that  the  pit  had  voted  at  the  election  until 
the  writ  was  issued  in  the  present  action ;  he  also 
denied  several  other  statements  contained  in  the  affi- 
davit of  the  pit 

Mwodonaghy  Q.O.  and  W.  B.  Kaye  were  in  support 
of  the  motion,  and  relied  on  the  24th  section  of  the 
17  &  18  Vict  c  102.  The  10th  and  18th  sections 
were  also  referred  to,  and  the  following  cases :-— TVnoiiC 
V.  Brown  and  others,  5  B.  &  G.  208 ;  Rice  ▼.  Dublin 
and  Wiekhw BaUway  Company^  8  Ir.  G  L.  Bep.  155; 
IPLester  v.  Qnmn,  10  Ir.  G.  L.  Bep.  358. 

JSerofi,  Q.G.,  contra,  was  not  called  on. 

MoiTAiiAir,  C  J. — His  Lordship  having  lefei'red  to 
the  jdeadings  and  affidavits  which  had  been  filed,  aaid, 
that  the  judgment  which  that  court  had  pitmounced  in 
the  case  of  JPLfSter  v.  Qubu^  was  relied  upon  in  sup- 
port of  the  present  motion.  The  distinguishing  feature 
in  that  case,  he  added,  did  not  exist  in  the  present. 
There  it  was  a  conceded  fact  that  the  action  wns  not 
bonAfde  the  action  of  the  pit,  that  it  was  not  bnraglit 
in  the  hope  or  for  the  purpose  of  recovering  a  single 
sixpence  in  damages,  but  with  the  view  of  obtaining, 
information  for  the  advantage  of  third  persons,  and 
that  the  pit.  was  only  a  nominal  party  put  forward  by 
others.  All  these  facts  were  uncontradicted,  neither 
the  pit.  nor  his  attorney  having  nude  any  affidavit.. 
The  affidavit  of  the  deft,  in  this  case  is  subetantiallir 
an  affidavit  of  merits,  the  facts  of  which  are  contro- 
verted, and  the  court  has  not  now  either  tlie  means  or- 
the  inclination  to  inquire  into  their  truth.  The  pit.,, 
who  brings  this  action  at  his  own  risk,  is  a  pauper,  amf 
on  that  circumstance  the  present  application  is  founded. 
We  cannot  decide  this  case  upon  that  ground.  AVe 
think  tiiis  Act  of  Parliament,  "  The  Cormpt  Practices 
Prevention  Act,"  should  receive  a  liberal  construction,, 
and  that  it  was  not  the  intention  of  the  Legislature 
that  the  sections  referred  to  in  support  of  the  motion 
should  be  applied  to  a  case  like  the  present,  in  which 
the  only  fact  relied  on  is  the  poverty  of  the  pit. 

GiiiusTiAif,  J. — Although,  in  the  case  of  BPTjester- 
V.  Qutnn,  I  laid  more  stress  upon  the  24th  section  of' 
the  statute  than  the  other  members  of  the  court,  L 
did  not  mean  to  say  that  under  that  enactment  nny 
more  than  under  the  common  law,  we  would  be  an- 
thorised  to  compel  a  real  pit  to  give  security  for  costs, 
merely  because  he  was  a  pauper.    >Vhat  1  said  then . 
had  reference,  as  will  be  seen  by  the  report,  to  the 
particular  facts  of  that  case.    These  facts  were  ad- 
mitted to  be,  that  the  person  whose  name  was  used 
as  pit    knew  nothing  of  the  case;  that  the  reili 
object  of  the  action  was  to  fish  for  evidence,  to  be 
used  in  another  place ;  and  that  the  particular  pit  was 
a  pauper,  and  was  selected  for  that  reason.     Under 
circumstances  such  as  those,  I  oona'dered  that  the 
express  enactment  of   the  statute  relieved  the  case 
from  all  difficulty,  and  enabled  the  court  to  deal  witli 
it  disembarrassed  of  the  difficulties  and  oontraffictioos^ 
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^^hich  are  presented  bj  the  cases  whicli  have  arisen 
under  the  oommon  law  jurisdiction.  [It  woald  be 
snperflaons  to  dwell  upon  the  total  absence  of  re- 
semblance between  the  facts  of  that  case  and  the 
.pre»ent. 

Ball  and  Keogu,  JJ.  ooncnrred. 

Motion  refuaed  wUh  cotts. 


BAIL    C0T7BT. 

•Beported  by  T.  W.  SAmfDma,  Esq.,  Barxlster-at-Law. 

Monday^  Nov.  25. 

(Before  Cromptok,  J.) 

Beo.  9.  The  Becorder  of  Liverfool. 

j^ppeal — Notice  of—Rup»,  having  a  commwi^jr  of 
interest — Seroice  upon  one  only^^Reeognieanee-^ 
Afandamut. 
A.  B,  va§  adjudged,  hgJuttioeB  acting  under  the  Mer^ 
aeg  Dock  Acts  ConsolidaUon  Act  1848,  «.  95,  to 
pag  50/.  to  WUUam  Boglan,  far  and  on  behalf  of 
the  ownere  of  a  certain  vtastltfor  an  injury  caused 
to  such  vessel  bg  the  said  A.  B.     The  stSd  A,  B. 
t hereupon  appealed,  and  gave  notice  of  appeal  to  all 
the  part  owners  of  the  said  vessel  ai  different  times 
between  the  2.^rd  Sept.  and  the  bth  Oct,   Onthe2bth 
Sq^t,  he  entered  into  the  recognisance  as  required  by 
the  Act    At  the  hearing  the  appeal  was  dismissed 
hecause  the  recognisance  was  not  entered  into  within 
4hree  days  after  aU  the  notices  had  been  served. 
By  sect,  335  of  the  foregoing  Acty  a  power  of 
■iipiteal  is  given^  such  app,  first  giving  ten  days 
notice  m  writing  of  his  tntention  to  bring  such  op- 
jfcal,  and  of  the  cause  thereof  to  the  person  who 
is  intended  to  be  or  may  be  affecled  by  such  appealf 
and  within  three  days  after  suck  notice  given  enter- 
ing  into  a recognisanoeto  try  such  appeal,  ^c. : 
Jleld^  that  service  on  one  of  the  joint  owners  was  good 
service  for  allf  and  that  the  recognisance  thertfore 
teas  properly  entered  into. 

This  was  a  rule  calling  upon  the  Becorder  of  Liver- 
pool to  show  cause  why  a  mandamus  should  not  issue 
•commanding  him  to  enter  continuances  and  hear  the 
appeal  of  William  Jevons  agaiust  a  summary  con- 
viction of  justices. 

It  appeared  that  on  the  30th  July  last  a  complaint 
was  beard  before  certain  justices  of  Liverpool,  at  the 
instance  of  William  Boylsu,  the  master  of  a  schooner, 
Ijord  Byron,  for  and  on  behalf  of  the  owners  thereof, 
against  William  Jevons,  the  person  having  the  charge 
^iid  management  of  a  steam-vessel.  Cognac,  for  negli- 
gently and  carelessly  causing  certain  damage  to  be  done 
to  the  said  Lord  Byron  to  the  amount  of  50/.,  and 
4ipon  such  bearing  the  said  William  Jevons  was  ordered 
to  pay  the  said  William  Boylan,  for  and  on  behalf  of 
the  owners  of  the  said  vessel,  the  Lord  Byron,  the 
isum  of  50L,  the  amount  of  the  damage  of  which  com- 
jpkiiit  was  made.  Notice  of  appeal  was  then  given, 
and  on  the  coming  on  of  the  same  for  trial  at  the 
Liverpool  quarter  sessions,  the  app.  was  required  to 
prove  his  notice  and  the  due  entering  into  his  reoogni- 
Hance.  He  thereupon  proved  that  notice  of  appeal  was 
served  upon  William  Humber  and  William  Hill,  two 
-of  the  registered  owners  of  the  Lord  Byron,  on  the 
^4th  Sept.  last ;  also  upon  John  Preston,  another  re- 
gistered owner,  upon  the  25th  Sept ;  also  upon  several 
other  registered  owners  on  the  26th  Sept. ;  upon  the 
representative  of  a  deceased  registered  owner  upon  the 
3rd  Oct. ;  and  upon  one  other  registered  owner  upon 
the  5th  Oct  It  was  also  proved  that  the  reoognisanoe 
wait  duly  entered  into  on  the  25th  Sept  The  affidavits 
I  were  conflicting  as  to  when  notice  of  appeal  was  given 
I  to  William  Boylan,  there  being  no  evidence  as  to  the 
actual  day  of  service ;  but  it  appeared  from  the  affidavit 
of  tlie  attorney  for  the  sold  William  Boylan  that 
subsequently  to  the  entering  into  the  recognisance  by 
[Mag.  Ca8.] 


the  app.  he  accepted  service  of  the  notice  of  the 
appeal  on  behalf  of  the  said  William  Boylan.  Each 
notice  was  directed  to  all  the  resps. 

Upon  the  hearing  it  was  objected  on  the  part  of  the 
resps.  that  the  notice  or  notices  of  appeal  were  not 
sufficient,  and  that  the  recognisance  did  not  appear  to 
have  been  entered  into  within  the  time  required  by 
the  statute.  The  Becorder  being  of  opinion  that  the 
recognisance  was  not  entered  into  in  proper  time, 
refusied  to  hear  the  appeal. 

By  the  Mersey  Docks  and  Harbour  Act,  21  &  22 
Vict  (local),  sect  95,  it  is  enacted  that  if  the 
master  of  any  vessel  shall  wilfully,  negligently,  or  care* 
lessly  do  or  cause  to  be  done,  any  damage  to  any  vessel 
in  any  dock,  or  on  the  water  of  the  river  Mersey  or 
elsewhere,  within  the  port  of  Liverpool,  the  amount  of 
such  damage,  where  the  claim  shall  not  exceed  the  sum 
of  .50/.,  may  be  ascertained,  sued  for  and  recovered  from 
the  master  or  owner  of  such  first-mentioned  vessel  in  a 
summary  way  before  any  justice  in  the  same  manner 
as  any  penalty  is  made  recoverable.  By  sect  335  it  is 
enacted  tliat  '*  if  any  person  shall  think  himself 
aggrieved  by  the  order  or  judgment  of  any  justice 
under  the  provisions  of  tbb  Act,  such  person  may, 
witlun  four  months  next  after  the  cause  of  complaint 
shall  have  arisen,  appeal  to  the  general  quarter  ses- 
sions for  the  county  or  place  in  which  the  cause  of 
appeal  shall  have  arisen,  such  app.  first  giving  ten  daya' 
notice  in  writing  of  his  intention  to  bring  such  appeal, 
and  of  the  cause  thereof,  to  the  person  who  is  intended 
to  be  or  may  be  affected  by  such  appeal,  and  within 
three  days  after  such  notice  given,  entering  into  a 
reoognisanoe  before  some  justice  with  two  suffident 
sureties  in  the  penalty  of  5/.  conditioned  to  try  such 
appeal  and  abide  the  order  of,  and  to  pay  such  costs  as 
shall  be  awarded  by,  the  justices  at  sudi  quarter  ses- 
sions upon  the  hearing  of  such  appeal,**  &c. 

Lushington  now  showed  cause  and  contended  that 
under  the  appeal  danse  the  reoognisanoe  ought  to  have 
been  entered  into  withm  Uiree  days  after  the  givmg  of 
the  last  notice  of  appeal;  that,  as  the  leoognisance 
was,  in  fact,  entered  into  on  the  25th  Sept,  and  some 
of  the  notices  of  appeal  were  not  served  until  October, 
there  was  no  recognisance  within  the  meaning  of  the 
section,  and  especially  as  there  is  no  time  specified 
when  the  notice  was  served  upon  William  Boylan,  the 
master  of  the  schooner,  it  could  not  be  taken  that  there 
was  any  recognisance  as  to  that  notice,  even  supposing 
it  should  be  held  that  service  of  notice  of  appral  upon 
hun  was  good  as  to  all  the  other  resps.  [Cromptok, 
J. — The  rsoorder  decided  that  the  recognisance  must 
be  entered  into  after  aU  the  notices  of  appeal  have  been 
served.]  One  notice  was  not  sufficient,  as  there  were 
many  owners  of  the  vessel,  who  were  all  interested  in 
the  appeal ;  there  wduld  have  been  no  difficulty  in  the 
app.  entering  into  several  recognisances. 

Aspinall  and  L.  Ten^U,  contra,  were  not  called 
upon. 

Cromftox,  J. — I  think  that  service  upon  one  part 
owner  was  legal  service  upon  all.  It  is  analogous  to 
a  service  of  a  declaration  in  ejectment  upon  one  of  two 
Joint  tenants.  It  is  certainly  an  objection  not  to  be 
favoured.  The  question  here  is,  really,  whether  service 
npon  one  joint  owner  was  not  a  good  servioe  upon  the 
whole?  If  it  was,  then  the  recognisance  was  well 
entered  into  after  the  first  notice  was  served.  If  such 
a  service  is  not  good  the  greatest  possible  inconvenience 
may  arise,  for  some  of  the  part  owners  may  be  abroad. 
Upon  Mr.  Lushington's  construction  the  right  of  appeal 
would  in  many  cases  be  useless.  As  regards  overseers, 
it  is  quite  clear  that  a  service  upon  one  is  a  service 
upon  all,  and  I  really  can't  see  that  you  need  serve 
every  one  who  has  a  community  of  interest  All  the 
analogies  are  against  you.  I  must  suppose  the  Legis- 
lature meant  to  give  a  pmcticil  appeal,  and  they  may 
very  well  have  intended  in  this  case  that  a  servioe 
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Rbq.  o.  Henbt  Wilkiks — Bkq.  v.  Wm.  Proud. 
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upon  one  ehonld  be  a  serrioe  upon  the  whole.  I  shonld 
be  Tery  aony  to  be  obliged  to  pnt  any  other  construc- 
tion npon  the  statute.  The  appeal  must  go  down 
again  to  be  heard.  Eule  absobtie. 


CBOWN  OASES  BJEBSEBVED. 

Xeported  by  Johh  Thoicfson,  Esq.,  Barrister-at-Law. 

Sedurday,  Nov.  16. 
(Before  Pollock,  C.B.,  Wiohtman  and  Wiluamb, 
JJ.,  Channell,  B.  and  Keatikq,  J.) 
Reo.  v.  Henry  Wilkins. 
A^tmmUttrmg  a  immcumw  drug — CanvUiaridei — TtUenL 
TkepritoneTf  tmiaiown  to  the  proaecutrix,  put  tnto  her 
ita  contharidetf  vriih  theintentf  as  found  by  the  fury, 
to  txeiie  her  sexual  ptusion  and  desire^  in  order 
that  he  miffht  have  oonneciion  utith  her.    She  drank 
the  tea,  emd  suffered  much  p€un  and  was  very  ill  in 
eonaequenoe: 
Beld,  that  the  prisoner  might  properly  he  eonvicted  of 
a  misdemeanor  under  the  23  Vict,  c,  8,  s,  2,  which 
enacts  that   "  whosoever  shall  unlaw/ul/y  and  mali- 
ciously administer  to^  or  cause  to  be  administered  to 
or  taken  by  ea^  other  person,  any  poison  or  other 
destructive  or  noxious  thing,  with  intent  to  injure, 
aggrieve,  or  annoy  such  person,  shall  be  guilty  of  a 
nusdemeanor.''* 

Case  reserved  by  Martin,  B.,  at  the  LiTerpool  stunmer 
assiaes  1861,  for  the  opinion  of  this  Court. 

The  indictment  was  tried  before  me  at  the  last  Liver- 
pool  assitea. 

The  prisoner  lodged  with  the  proseentriz,  and, 
unknown  to  her,  put  into  a  cup  of  tea  which  she  was 
about  to  drink,  a  quantity  of  cantharides  ;  she  drank 
the  contents  of  the  cup  and  suffered  much  pain  and 
was  very  ill  in  consequence. 

Cantharides  taken  internally  in  large  qnantities  is 
poisonous ;  but  it  is  administered  by  medical  men  as  a 
stimulant  to  the  kidneys  and  bladder.  It  is  ^Iso  adr 
ministered  and  taken  to  procure  abortion  and  to  excite 
the  sexual  passion  and  desire. 

The  jury  found  that  the  prisoner  administered  the 
oantharidea  to  and  caused  it  to  be  taken  by  the 
prosecutrix,  with  the  intent  to  excite  her  sexual  passion 
and  desire,  in  order  that  he  might  obtain  connection 
with  her. 

I  postponed  the  judgment  and  offered  to  let  the 
prisoner  at  liberty  on  bail,  but  I  bi^lieve  none  was  ob- 
tained, and  that  the  prisoner  is  in  custody. 

I  request  the  opinion  of  the  Court  of  Criminal  Ap- 
peal, whether  the  intent  above  stated  was  ^an  intent 
to  injm^  or  to  aggrieve,  or  to  annoy,  within  the 
meaning  of  the  statute  23  Vict;  c.  8. 

Samuel  Martih. 
The  23  Vict  c  8  (an  Act  to  amend  the  law  re- 
lating to  the  unlawful  ulministering  of  poison),  s.  2, 
enacts,  that  **  whosoever  shall  unlawfully  and  maliciously 
administer  to,  or  cause  to  be  administered  to  or  taken 
by  any  other  person,  any  poison  or  other  destructive  or 
noxious  thing,  with  intent  to  injure,  aggrieve,  or  annoy 
such  person,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable  to  be  sentenced 
to  imprisonment  for  any  period  not  exceeding  three 
years,  with  or  without  hard  labour,  at  the  discretion 
of  the  court,  and  the  costs  and  the  expenses  of  the 
prosecution  of  any  such  misdemeanor  may  be  allowed 
by  the  oourt  as  in  cases  of  felony. 
No  oonnsel  appeared  to  argue  on  either  side. 
By  the  Court  :  Conviction  afftrmed. 

7%ursday,  Nov,  21. 

Bbo.  v.  Wm.  Proud. 

JEmbealement-^Seeretary  of  a  friendly  society^ 

F^onious  intent — Evidence. 

JJpon  ihe  tried  qfan  indictment  charging  the  prisoner 


with  embenUng  three  distinct  earns  ofmoatjf,  U 
appeared  that  on  investigation  of  the  books  i(f  a 
friendly  society,  kept  by  the  secretary  {the  prisoaer), 
it  was  discovered  that  he  had  not  entered  in  the 
hooks  subseryi^tions  received  by  him  in  small  smmsof 
Is.,  2s.  and  Ss,  at  a  time,  amounting  to  snare  than 
100^  The  prisoner,  on  being  called  upon  for  an 
explanation,  admitted  that  he  had  reoAoed  the  wsomy, 
and  was  willing  to  repay  the  amount,  and  said  that 
the  law  could  not  tou<A  him.  The  books  of  the 
society  kept  by  the  prisoner  were  tendtred  gesservBy 
in  evidence  on  the  part  of  the  prosecutionj  tdbers- 
upan  it  was  objected  on  bAalfof  the  prisoner,  that 
the  evidence  should  have  been  confined  to  the  threa 
particular  entriea  referring  to  the  throe  charges  as 
tJie  indictment.  It  was  further  contended  for  the 
prisoner  that  it  was  a  breach  qftruat  only,  and  that 
the  prisoner  on  these  facts  could  not  be  convicted  of 
em^aalement.  The  objections  were  overruled,  and 
the  jury  found  the  prisoner  guilty : 
Held,  that  tipo»  lAese  facts  the  jury  might  properly 
convict. 

Case  reserved  for  the  opinbn  of  this  Court  by  the 
chairman  at  a  court  of  quarter  sessions,  held  at  Hex- 
bam. 

On  the  3rd  July  1861  Wlllism  Proud  was  charged, 
as  appears  by  the  indictment,  with  embeszleincDt, 
of  which  indictment  the  following  b  a  copy  : — 

"  Northumberland  to  wit. — The  jurors  for  oor  Lady 
the  Queen,  upon  their  oath  present,  that  Williaa 
Proud,  on  the  eighteenth  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  asxty, 
being  then  employed  as  derk  and  servant  to  William 
Civil,  John  Armstrong  and  Francis  Armstrong,  did 
by  virtue  of  his  said  employment  then,  and  whilst  he 
was  so  employed  as  aforesaid,  receive  and  take  into 
bis  possession  certain  money  to  a  large  amount,  to  wit, 
to  the  amount  of  ninepenoe,  for  and  in  the  name  and 
on  the  account  of  the  said  William  Civil,  John  Ann- 
strong  and  Francis  Armstrong,  his  masters,  and  the 
said  money  then  fraudulently  and  feloniously  did  em- 
bezzle, and  so  the  jurors  aforesaid  npon  their  oath 
aforesaid,  do  say  that  the  sud  William  Proud,  ia 
manner  and  form  aforesud,  the  said  money,  the  pro- 
perty of  the  said  WiUiam  Civil,  John  Armstrong  and 
Francis  Armstrong,  his  masters,  from  the  said  William 
Civil,  John  Armstrong  and  Francis  Armstrong,  did 
steal,  take  and  carry  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  againsi 
the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

"Second  count.— And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  Uiat  the  said 
William  Proud  afterwards,  and  within  six  calendar 
months  from  the  time  of  the  conunitting  of  the  said 
offence  in  the  first  count  of  this  indictment  chaiged 
and  stated,  to  wit,  on  the  1st  day  of  September  in  tiw 
year  aforesaid,  betug  then  still  employed  as  such  derk 
aforesaid  by  the  said  William  CSvil,  John  Armstximg 
and  Frands  Armstrong,  did  by  virtue  of  such  last- 
mentioned  employment  then,  and  whilst  he  was  so  ens- 
ployed  as  last  aforesMd,  receive  and  take  into  his 
possession  certain  other  money  to  a  large  amount,  to 
wit,  to  the  amount  of  ninepenoe,  for  and  in  the  name 
and  on  account  of  his  said  last-mentioned  masters*  and 
the  Biud  last-mentioned  money  then  and  within  the  said 
six  calendar  months  aforesaid  fraudulently  and  felo- 
niously did  embezzle ;  and  so  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  say  tliat  the  said  Williani 
Proud,  in  manner  and  form  aforesaid,  the  said  lart- 
mentioned  money,  the  property  of  his  said  masters, 
from  the  said  William  Civil,  John  Armstrong  anu 
Francis  Armstrong  feloniously  did  steal,  take  and 
carry  away,  against  the  form  of  the  statute  in  each 
case  made  and  provided,  and  agninst  the  peace  of  vox 
Lady  the  Queen,  her  crown  and  dignity. 
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*'  Third  count. — Ana  the  jurors  afomuudy  upon  their 
oftth  aforetaid,  do  further  present,  that  the  said  William 
Proud  afterwards,  and  within  six  calendar  months  from 
the  time  of  the  committing  of  the  said  offence  in  the 
first  count  of  this  indictment  charged  and  stated,  to 
wit,  00  the  Ist  daj  of  September  in  the  jear  aforesaid, 
being  then  s^l  employed  as  such  servant  as  aforesak*. 
to  the  ssid  William  Civil,  John  Armstrong,  and  Francis 
Armstrong;  did  by  virtne  of  such  last-mentioned  em- 
plojment  then,  and  whilst  he  was  so  employed  as  last 
aforesaid,  receive  and  take  into  his  possession  certain 
other  money  to  a  large  amount,  to  wit,  to  the  amount 
of  ninepence,  for  and  in  the  name  and  on  account  of 
the  said  William  Civil,  John  Armstrong  and  Fraud 
Armstrong,  and  the  said  last-mentioned  money  then 
and  within  the  said  six  calendar  months  last  aforesaid 
fraudulently  and  feloniously  did  embezzle  i  and  so  the 
jarors  aforasaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  William  Proud,  in  manner  and  form  aforesaid, 
the  sud  money,  the  property  of  the  said  William  CivU, 
John  Armstrong  and  Frands  Armstrong,  his  masters, 
from  the  said  VnUiam  Civil,  John  Amslrong  and 
Frands  Armstrong,  feloniously  did  steal,  take  and 
cany  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity." 

The  prisoner  for  fifteen  years  had  been  a  member  of 
and  secretary  to  a  properly  certified  Friendly  Sodety 
at  Hexham,  the  rules  of  which,  as  far  as  they  are 
material  to  the  present  ease,  were  as  follows : — 

"  AppomimeiU  of  Treamtrer  and  TrtttUet, 

**  At  the  first  meeting  of  this  lodge  after  these  rules 
are  registered,  there  shall  be  elected  by  a  minority  of  the 
members  then  present,  three  trustees  and  a  treasurer, 
who  shall  continue  in  office  during  the  pleasure  of  the 
lodge. 

'*  Board  qf  iftmagemeRt, 

^^That  this  lodge  shall  consist  of  an  unlimited 
number  of  members.  The  business  thereof  shall  be 
conducted  by  a  board  of  management,  consisting  of 
the  following,  vis.,  Noble  Qrand,  or  N.  Q.,yioe-6rand, 
or  V.  G.,  Grand  Master,  or  G.  M.,  Secretary,  Warden, 
right  and  left  supp<nrten  to  N.  G.  and  V.  G., 
guardian  and  treasurer;  that  five  shall  form  a  quorum, 
and  the  meetinga  shall  bo  held  every  other  Saturday,  at 
eight  in  the  evening,  and  continue  open  until  ten, 
when  it  shall  be  closed  for  the  evening ;  that  every 
member  of  the  lodge  shall  have  an  equal  voice  in  all 
the  property  and  concerns  thereof;  and  when  at  any 
time  or  in  any  case  the  votes  may  be  equal,  the  presi- 
dent at  the  time  shall  have  the  casting  vote. 

**DuiyofTreaivrer, 
'*  The  treasurer  shall  take  charge  of  the  funds  of 
the  lodge,  and  pay  all  demands  when  ordered  to  do 
so  by  the  lodge,  or  by  the  N.  G.,  V.  G.,  and  secretary 
for  the  time  being ;  he  shall  balanoe  his  accounts  at 
each  auditing  of  the  lodge  books,  or  when  required  by 
the  board  of  management,  and  supply  the  lodge  officers 
with  a  duplicate  thereof,  he  shall  also  give  up  all 
books,  documents,  moneys  and  property  S[  the  lodge 
in  his  poaaeasion  when  reqnired  ao  to  do  by  a  resolution 
of  the  lodge,  and  he  shall,  before  taking  upon  himself 
the  duties  of  his  office,  give  security  to  the  trustees,  by 
himself  and  two  bondsmen,  pursuant  to  the  Friendly 
Sodeties  Act,  13  &  14  Vict  c.  115,  s.  11,  the  amount 
to  be  determined  on  at  a  summoned  meeting  of  the 
members,  and  bound  to  be  in  the  form  set  forth,  at 
the  end  of  the  Friendly  Societies  Act. 

"  Dtity  o/SecreUny. 

*'  He  shall  attend  all  meetings  of  the  lodge,  take 

minutes  of  the  proceedings  thereof,  and  keep  a  correct 

account  of  the  receipts  and  expenditure  of  the  lodge, 

prepare  all  summonses  in  due  time,  attend  the  auditors 


to  point  out  and  explain  anything  they  may  require 
respecting  the  accounts  when  required  by  the  officers, 
or  a  majority  of  the  lodge.  He  shall  prepare  all  docu- 
ments for  the  district  and  board  of  directors,  and  make 
the  annual  and  other  returns  to  the  registrar,  as  re- 
quired by  the  Friendly  SodeUes  Act,  1^  &  14  Vict 
c  1 15,  and  for  his  services  he  shall  recdve  from  the 
incidental  expense  funds  of  the  lodge  such  stun  as 
ma/ be  agreed  upon  on  his  acceptance  of  office.** 

The  prisoner  was  appointed  secretary  by  the  sodehr, 
and,  as  such,  received  a  salary  of  l^  per  annum.  No 
treasurer  had  ever  been  appointed,  and  the  prisoner  for 
the  whole  fifteen  years  had  always  at  the  weekly 
meetings  of  the  society  recdved  all  moneys  due  from 
the  members,  giving  receipts  for  the  same,  and  punc- 
tually made  all  payments  due  from  the  sodety,  pladng 
the  balance  in  the  8ociety*s  box  irith  the  books  at  the 
lodge  room.  The  prisoner  always  gave  correct  recdpts 
to  the  members  for  their  weekly  payments,  but  made 
false  entries  in  the  contribution  and  cash-book  kept  by 
him  as  secretaiy. 

In  the  conrse  of  last  spring,  snspidons  having  arisen, 
the  prisoner  was  called  upon  to  deliver  up  his  books 
and  the  balance  in  hand ;  and  it  was  then  diaooveredy 
by  comparing  the  receipts  received  by  the  membefs 
from  the  prisoner  with  the  books  kept  by  him,  that  ho 
had  not  entered  in  the  books  a  large  number  of  sub- 
scriptions received  by  him  in  small  sums  of  one,  two, 
and  three  shillings  at  a  time,  amounting  in  the  whole 
to  more  than  100/. 

The  prisoner  was  called  upon  for  an  explanation,  and 
at  onoe  admitted  he  had  received  the  money,  and  was 
willing  to  repay  the  amount  by  instalments,  and  said 
that  the  law  could  not  touch  him. 

The  counsel  for  the  defence  contended  that  it  no 
doubt  was  a  breach  of  trust,  but  that  upon  these  facts 
the  prisoner  could  not  be  convicted  of  embenlement. 

In  the  oouzse  of  the  case  the  books  of  the  sodety, 
kept  by  the  prisoner,  were  tendered  generally  in  evi- 
dence by  the  prosecution ;  and,  on  behalf  of  the  prisoner, 
it  was  objected  that  the  evidence  must  be  confined  to 
the  three  particular  entries  referring  to  the  three  charges 
in  the  indictment. 

The  Court,  however,  overruled  the  objection,  and 
left  the  case  to  the  jury,  who  found  the  prisoner 
guilty. 

The  Court  thereupon  passed  sentence,  but  respited 
execution  of  the  judgment  on  such  conviction  until 
the  objection  was  considered  and  dedded,  and  took  a 
recognisance  of  bail  from  the  prisoner  to  render  himself 
in  execution,  pursuant  to  the  statute  11  &  12  Vict, 
c.  78. 

The  opinion  of  the  Court  of  Criminal  Appeal  is  asked 
whether,  on  the  above  facts,  the  conviction  can  be  sus- 
tained. (Signed)        Thos.  Anderson, 
Chairman  of  the  sdd  Court  of  Quarter  Sessions. 

No  counsel  appeared  on  behalf  dther  of  the  proeocu- 
tion  or  the  prisoner. 

By  the  Court  :  Conviction  affirmed. 


Saturday f  Nov.  16. 

(Before  Pollock,  C.B.,  Wightman  and  Wiij.iamb, 
JJ.,  Martin  and  Bramwbll,  BB.) 

Bbo.  v.  Jank  Robson. 

BaHeo — Loresny— Jfomec?   woman — 20  ^21  Vid, 

e,  54,  a.  4. 

Tkepritontr^  a  married  woman^  Hvmg  with  her  huM- 
band,  at  the  requeet  of  a  lodger  m  her  h^uhande 
&ot»e,  took  charge  of  his  box  containing^  a$  Aa 
priioner  knew,  tnoney.  She  afterwardg  broke  open 
the  box,  and  etoie  the  money.  The  husband  had 
nt^hing  to  do  vrith  the  transaction : 

Held  J  upon  a  case  reserved  on  an  indictment  containing 
oomUi  agamit  the  prisoner  as  abaileSf  and  fat 
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ktrcmy^  that  the  teas  guilt*/  either  of  one  or  the 

other. 

Case  resenred  by  Martin,  B.  for  the  optnion  of  this 
oourt:— 

The  indictment  was  tried  before  me  at  tbe  last 
Dnxiiam  assizes.  It  contained  two  counts :  the  first 
against  the  prisoner  as  bailee  under  the  statute 
SO  &  21  Vict,  c  54,  s.  4  ;  tbe  second,  for  laroenj. 

The  prisoner  was  a  married  woman,  living  ^with 
her  husband.  Thej  took  in  lodgers,  but  she  ezdn- 
flAvelj  attended  to  them,  made  the  contracts  with 
them  and  reoeired  the  payments  from  them.  Her 
husband  did  not  in  any  way  interfere  in  regard  to 
them. 

The  prosecutor  lodged  with  them ;  he  had  in  his 
bedroom  a  box  in  which  he  kept  his  clothes  ;  he  kept 
In  this  box  a  snuUer  box,  in  which  he  had  placed 
45/.  The  smaller  bos  was  locked,  and  the  key 
placed  in  a  drawer  within  the  larger  one.  He 
was  about  to  go  to  another  part  of  the  country 
to  work,  he  thereupon  locked  up  the  lai^ger  box, 
gave  the  key  to  the  prisoner,  who  knew  that  the 
smaller  box  containing  the  45/.  was  within  it,  and 
requested  her  to  take  care  of  all,  that  is  to  say, 
the  larger  box  and  the  smaller  one,  and  the  money 
for  him,  which  she  promised  to  do,  and  took  the  whole 
vnder  her  charge,  and  into  her  poesession,  so  far  as  she 
oonld  by  law. 

Her  husband  had  nothing  whatever  to  do  with  the 
transaction.  During  the  prosecutor's  absence,  and 
whilst  she  was  in  possession  and  charge  of  the  pro- 
perty as  above  mentioned,  she  fraudulently  stole  the 
money,  and  took  and  converted  it  to  her  own  use. 
Her  husband  did  not  know  of  her  doing  so,  and  was 
innocent  in  th^  matter. 

I  postponed  the  judgment,  and  permitted  her  to  be 
discharged  upon  her  husband's  recognisance  for  her 
appearance  when  called  upon : 

I  request  the  opinion  of  the  Court  of  Criminal 
Appeal: 

First,  whether  the  prisoner,  under  the  circum- 
stances above  mentioned,  was  a  bailee  within  the 
meaning  of  the  statute  20  &  21  Vict.  c.  54,  s.  4? 
and 

Secondly,  whether  she  was  guilty  of  larceny? 

Samuel  Martdt. 

T.  Campbell  Foster^  for  the  prisoner. — ^This  convic- 
tion cannot  be  sustained.  First,  as  to  the  count  against 
the  prisoner  as  bailee.  No  doubt,  if  the  husband  had 
committed  the  offence,  he  would  have  been  crimi- 
nally liable  under  the  Fraudulent  Trustees  Act  as  a 
baOee. 

Martiit,  B.  —  This  would  have  amounted  to  a 
breaking  of  bulk. 
,  Foster. — I  om  now  upon  the  count  treating  the 
prisoner  as  bailee,  and  I  contend  the  prisoner  could  not 
be  convicted  upon  it,  as  a  bailment  is  founded  on  a 
contract,  and  a  married  woman  is  unable  to  enter  into 
a  contract.  In  point  of  law  the  husband  was  the 
bailee. 

WiGHTMAK,  J. — That  can  hardly  be  so.  He  knew 
nothing  about  the  transaction,  and  he  could  not  be 
made  a  bailee  against  his  will. 

Martin,  B.^It  is  only  necessary  that  a  penon 
should  have  the  care  of  a  chattel  to  make  him  a  bailee ; 
a  contract  is  not  essentiaL  There  is  a  case  in  the 
C.  P.  where  a  master  purchased  a  railway  ticket  for 
his  servant,  and  it  was  held  that  tbe  servant  could 
not  sue  for  the  loes  of  his  own  luggage,  tbe  action  being 
founded  on  a  breach  of  duty  and  not  of  contract : 
(Marshall  v.  The  Yorh^  Newcastle  and  Berwick  Sail' 
t6ay  Company,  11  C.  B.  655.) 

Foster, — At  all  eventa  the  box  was  in  the  possesion 
of  the  husband,  and  a  wife  cannot  be  convicted  of 
ftealing  the  property  of  her  husband. 

WiGHTMAN,  J. — She  broke  the  box  open. 


Foster. — What  she  did  b  not  punishable  as  against 
her  husband,  who  was  the  bailor.  Coggs  v.  BanuLrif 
1  Smith  L.  C.  82,  shows  that  there  must  be  a  con- 
tract to  support  a  bailment. 

Mabtin,  B. — Can  there  not  be  a  bailment  by 
licence  ? 

Foster.—l  submit  not. 

WiGHTMAX,  J.— If  the  husband,  though  a  bailee^ 
had  broken  bulk,  would  he  not  be  liable  ?  aud  if  to, 
why  is  not  the  wife  liable  ?  Suppose  a  lodger  h»d 
gone  out  leaving  a  gold  watch  upon  his  dressings 
table,  and  the  wife,  without  the  knowledge  of 
her  husband,  had  taken  it,  would  she  not  be 
liable? 

Foster, — I  submit  she  could  not  be  indicted. 

Martin,  B. — ^You  ful  in  showing  any  contract  with 
the  husband  at  alL  If  an  action  were  brought  against 
him  for  the<ioss,  he  would  be  entitled  to  the  verdict  on 
non  assunqmt, 

Foster  then  referred  to  the  cases  of  MarshaU  v. 
Rutton,  8  T.  R.  545 ;  and  Reg,  v.  CasstM,  30  L.  J. 
175,  M.  C;  8  Cox  C.  C.  491.  Secondly,  as  to  the 
count  for  larceny.  A  breaking  of  bulk  assumes  a 
bailmcnL 

WxoHTUAN,  J.— Yon  can  break  bnlk  without  a 
bailment. 

WiLUAMS,  J. — The  reason  why  a  carrier's  wife 
cannot  be  guilty  of  stealing  part  of  the  things  to 
be  carried  is  because  a  bailee  cannot  be  guilty 
of  a  trespass  but  a  stranger  can,  and  if  you  a& 
to  the  trespass  a  felonious  intent,  that  will  make  it 
a  larceny. 

Foster,^lD,  WilUs'  case,  1  Moo.  C.  C.  375,  it  was 
held,  that  the  wife  of  a  member  of  a  friendly  societyf 
who  stole  money  belon^ng  to  the  sode^  out  of  a  box 
in  her  husband's  custody,  under  the  lock  of  tUe 
stewards  of  the  society,  was  not  guilty  of  laroenj. 
A  bailee  is  a  person  with  whom  a  specitic 
thing  is  deposited,  and  who  is  bound  to  return  it  in 
specie. 

W€iddg  for  the  prosecution. 

POLU>CK,  C.B. — It  is  enough  to  say  that  one  ot 
the  questions  left  to  us  is,  whether  the  prisoner  was 
guilty  of  larceny  under  the  drcomstanoes.  I  tliiak- 
she  was. 

WioimcAN,  J. — Either  the  prisoner  was  a  bailee, 
and  guilty  on  tbe  first  count  of  the  indictment,  or  she 
was  not  a  bailee,  and  then  she  was  guilty  of  larceny 
on  the  second  count 

Martin,  B.— My  impression  is,  that  she  was  a 
bailee  by  licence,  and  that  there  need  not  be  a  spedfio 
contract  of  baihnent  to  make  a  person  a  bailee  wiihin> 
the  meaning  of  the  20  &  21  Vict.  c.  54,  s.  4. 

Williams,  J.  and  Channxll,  B.  coacnmd. 

Conviction  t^luvted. 


OOITBT  OF  aTJEEN'S  BEKCH. 


and  a  J.  R. 


Beported  b7  Jom  Thoxfboh,  T.  W.  Saovpi 

Bkbzslbt,  JEsqn.,  BaRlst«r»-ai>i:«aw 


Beg.  V,  Wright  and  anotbxb. 

board-^lS  f  19  VieL  e.  128,  s.  11—20  ^  21 
Vict.  e.  81,  s.  ^-^ConstrueiUm  of  stattOes, 

The  parish  of  Middlewich  is  divided  into  Juvrteen 
toifnskipSf  each  fnamlasntn^  its  own  poor  and  ramng 
its  own  pooT'TOte,  though  it  has  four  ehtrchwardees' 
for  the  whole  parish,  and  has  an  ancient  cAtrrcA  and 
burial  ground.  In  June  1858  a  vestrg  of  the  entire 
parish  resolved  upon  having  a  new  burial-ground^ 
and  ikerrfore  a  burial  board  was  t^ppointed.  The 
sum  of  SOOOiL  having  been  borrowed  for  the  pur- 
poses of  the  new  burial-ground^  it  beams  necessary 
to  call  for  d03iL  Ss,  5d,  out  of  the  poor-rates^  to 
pay  the  interest,  ^c,  and  the  sum  (f  bbL  8s.  7d. 
was  apportioned  tg>on  the  townsh^  (one  ofthefour^ 
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teen)  of  MinshuU  Vernon,  The  Overseen  of  thai 
township  having  re/used  to  pay^  a  mondamus  issued 
to  eon^  payment^  to  which  they  made  a  return 
that  the  approval  of  the  Secretary  of  State  taas  not 
obtained^  as  required  hy  sect,  9  ojfthe  20  ^  21  Vict. 
c  81,  and  that  the  board  was  not  iher^fbre  legally 
formed: 
Heidj  that  the  return  was  a  good  answer  to  the  man- 
.  damus. 

This  was  a  damorrer  to  a  ratnm  to  a  numdamus. 
It  appeared  that  the  parish  of  Middlewich,  in  the 
county  of  Chester,  consisted  of  foorteen  townships,  each 
having  separate  overseers,  and  eaoh  having  its  own 
poor-rate.  The  common  law  parish  of  Middlewich  had 
fonr  churchwardens  for  the  whole  parish,  and  had  an 
ancient  ehnrch  and  burial-gronnd  situate  at  Middle- 
wich. On  the  22nd  June  1858  a  meeting  of  the 
Testry  of  the  whole  parish  was  held,  when  it  was  re« 
solved  that  a  new  bnrial-ground  should  be  provided, 
and  a  burial  board  appoint^.  The  board  subsequently 
borrowed  3000/1  of  the  Public  Works  Commissioners, 
and  this  sum  was  expended,  with  the  sanction  of  the 
Testry,  in  the  purchase  and  laying  out  of  a  new  burial- 
ground.  To  enable  the  board  to  make  the  first  payment 
in  respect  of  interest,  and  in  dischaige  of  the  debt,  it 
became  necessaiy  to  call  for  303L  6s.  5dL  out  of  the 
poor-rates,  of  which  the  sum  of  55^  8s.  7d.  was  ap- 
porUoned  to  the  township  of  MinshuU  Vernon,  which 
the  defts.,  as  overseers,  were  required  to  pay  to  the 
board  out  of  the  poor-rates ;  and  upon  their  refusal 
the  present  writ  of  mandamus  was  applied  for  and 
issued.  The  overaeers  returned  that  MinshuU  Vernon  i^i  a 
township  separately  maintaining  its  own  poor,  and  that 
the  said  burial  board,  was  appointed  after  the  passing  of 
the  20  &  21  Vict  a  81,  without  the  approval  of  the 
Secretary  of  State  as  required  by  the  9th  section ;  that 
MmshuU  Vernon  had  a  separate  and  sufficient  burial- 
ground  under  the  Church  Building  Act,  1}&  2  WiU.  4, 
c.  38,  and  that  long  before  the  Burial  Act  of  the  15 
^16  Vict.  c.  85,  a  new  church  had  been  erected  in 
MinshuU  Vernon,  and  a  churchyard  surrounding  it  had 
been  inclosed,  and  both  chardi  and  churdiyard  had 
been  consecrated,  and  a  particular  district  had  been 
assigned  to  the  said  church  for  the  visitation  of  the 
lick  and  other  pastoral  and  ecdeaiastical  duties. 

By  sect  10  of  the  15  &  16  Vict  c.  85,  the  inhabit- 
ants of  any  metropolitan  parish  may  assemble  in 
vestiy  and  decide  upon  providing  a  burial-ground  for 
the  said  parudi ;  and  by  sect.  1 1 ,  in  the  case  of  their 
resolving  to  have  such  bnrial-ground,  a  burial  board  is 
tsrhe  appointed.  By  sect.  20  powers  are  given  to  the 
board  to  borrow  money  to  be  paid  out  of  the  poor- 
rates. 

By  the  16  &  17  Vict.  c.  134,  the  foregoing  Act  is 
extended  to  the  whole  country.  By  the  SO  &  21  Vict. 
c  81,  s.  9,  after  reciting  that  by  the  18  &  19  Vict.  c. 
128,  it  is  enacted  that  where  the  inhabitants  of  several 
parishes  or  places  have  been  accustomed  to  meet  in  one 
TSttry  for  purposes  common  to  such  several  parishes 
or  places  the  vestxy  of  any  such  several  parishes  or 
places  might  appoint  a  burial  board,  provides  that 
**  Where  any  of  the  several  parishes  or  places,  under 
the  drcumstanoes  provided  for  in  the  said  enactment, 
separately  maintains  its  own  poor  or  has  a  separate 
biuial  board,  it  shall  not  be  lawful  for  the  vestiy  or 
meeting  in  the  nature  of  a  vestxy  of  such  several 
parishes  or  places  to  appoint  a  bnrbd  board  under  the 
said  enactment  without  the  approval  of  one  of  her 
Majesty*8  principal  Secretaries  of  State." 

Gray  now  appeared  in  support  of  the  demurrer,  and 
argued  that,  as  the  lOtb  section  of  the  15  &  16  Vict 
c  85  gave  the  parishioners  an  absolute  right  to  appoint 
a  burial  board  for  the  entire  parish,  there  was  nothing 
in  any  subsequent  Act  that  took  away  that  right,  and 
that  this  right  was  not  affected  by  the  9th  section  of  the 
20  &  21  Vict  €•  81,  which  has  no  repealing  words,  the 


9th  section  referring  to  the  places  referred  to  in  tho 
11th  section  of  the  18  &  19  Vict  c.  128,  of  which 
there  b  not  one.  He  referred  to  Reg.  v.  Sudbury^  El. 
Bl.  &  £1.  264 ;  Viner  v.  The  Churchwixrdens  of  Tun- 
bridge^  28  L.  J.  251,  M.C.;  and  the foUowing  statutes: 
18  &  19  Vict,  c  128,  8.  11 ;  20  &  21  Vict  c.  81, 
s.  9  ;  23  &  24  Vict,  c  64,  s.  4 ;  1  &  2  WiU.  4,  c  38, 
ss.  10,  23. 

Weltby  (BayKss  with  him)  contended  that,  as  the 
consent  of  the  Secretary  of  State  was  not  obtained,  as 
provided  for  by  the  9th  section  of  the  20  &  21  Vict 
c.  81,  the  buriid  board  was  Ulegally  formed. 

CocKBURM,  C.J. — I  don*t  see,  Mr.  Gray,  how  you 
can  apportion  any  part  of  this  sum  upon  this  township, 
unless  under  the  authority  of  the  11th  section  of  the 
18  &  19  Vict,  c  128,  and  in  that  case  you  come 
within  the  provisions  of  the  9th  section  of  the  20  &  21 
Vict  c.  81,  and  required  the  sanction  of  the  Secretary 
of  State.  The  ordinary  mode  of  assesnng  the  amount 
would  be  by  an  entire  rate  over  the  whole  parish ;  but 
that  you  cannot  do,  for  there  are  no  overseers  for  the 
entire  parish.  You  are  driven  then  to  your  apportion- 
ment, and  there  is  the  difficulty.  Either  you  are 
within  the  9th  section  of  the  20  &  21  Vict  c  81,  and 
so  require  the  sanction  of  the  Secretary  of  State,  or 
yon  are  not,  and  if  not  yon  have  no  power  to  apportion 
the  amount  We  do  not  say  that  a  burial  board  for 
the  entire  parish  may  not  be  constituted  in  such  a  case 
as  tliis,  but  that  the  objection  taken  is  fatal  to  this 
mandamus, 

Wiohtman  and  Blackbubn,  JJ.  concurred. 

Judgment  for  the  c^/lf . 


Reg.  v.  The  Burial  Board  for  the  Parishes  of 
St.  JoHir,  Wbstoatb,  asu  Elswick,  New- 
castle. 

Burial  board — Discontinued  burial-ground — Repairs 
of—  Who  liable  to  r^patr. 

The  churchyard  of  St,  JohUf  Westgate,  Newcastle^  was 
the  property  of  private  persons^  and  burials  therein 
being  discontinuisd  by  an  order  in  eouucilf  a  Joint 
burial  board  was  constituted  for  the  said  parish  of 
St.  John,  Westgate,  and  the  parish  of  Elswick, 
The  walls  and  Jences  of  the  said  churchyard  being 
out  of  repair^  the  burial  board  were  required  to 
repair  tAsNi,  under  the  provisions  of  sect,  IB  of  the 
18  #19  Vict.c.  128: 

Beldf  that  thai  section  appHee  osJy  to  burial-groirnds 
the  property  of  the  parish. 

This   was   a    demurrer    to  a  return  to  a   man" 
damns. 

It  appeared  that  by  an  order  in  councU  of  the  18th 
Feb.  1854,  burials  had  been  discontinued  in  the  church- 
yard of  St  John,  Westgate,  Newcastle,  and  that  a  joint 
burial  board  had  been  constituted  for  that  parish  and 
the  parish  of  Elswiclc  It  also  appeared  that  the  said 
churchyard  of  St  John,  Westgate,  was  the  property  of 
private  persons,  and  that  the  walls  and  fences  were  out 
of  repair,  whereupon  the  said  burial  board  had  been' 
called  upon  to  repair  them,  and  had  refused  to  do  so,., 
whereupon  the  present  maiieiajnitf  issued.  The  defts. 
returned  that  the  said  churchyard  was  not  a  churchyard 
or  burial-ground  of  any  parish  or  place  having  separate 
overseers  and  maintaining  its  own  poor,  but  was  and:i»- 
the  property  of  cert«n  private  persons ;  that  separate 
burial  boards  had  been  constituted  for  the  parish  of- St. 
John,  the  township  of  Westgate,  and  the  township  of 
Elswick,  and  that  subsequently  a  joint  burial  board  had 
been  appointed  for  the  said  parish  and  two  townships, 
for  the  purpose  of  providing  and  managing  one  burial- 
ground  for  the  common  use  of  such  parish  and  town- 
ship, and  for  such  purposes  only. 

By  sect  18  of  the  18  &  19  Vict  e.  128,  it  is- 
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enacted  that  *^  In  every  case  in  which  any  order  in 
oonncil  has  heen  or  shall  hereafter  be  issued  for  the 
discoutinnance  of  burials  in  any  churchyard  or  burial- 
ground,  the  burial  board  or  churchwardens,  as  the  case 
may  be,  shall  maintain  such  churchyard  or  burial- 
ground  of  any  parish  in  decent  order,  and  also  do  the 
necessary  repair  of  the  walls  and  other  fences  thereof, 
and  the  costs  and  expenses  shall  be  repaid  by  the 
overseers  upon  the  certificate  of  the  burial  board  or 
churchwardens,  as  the  case  may  be,  out  of  the  rate 
made  for  the  relief  of  the  poor  of  the  parish  or  place 
in  which  such  churchyard  or  burial-ground  is  situate, 
unless  there  shall  be  some  other  fund  legally  chargeable 
with  such  costs  and  expenses^*' 

Jonet  now  appeared  in  support  of  the  demurrer,  and 
signed  that  the  facts  stated  in  the  return  were  no 
answer  to  the  mandamnt.  [Cockburn,  C.J. — ^The 
difficulty  arises  in  consequence  of  the  words  *'  burial- 
ground  o/'any  parish.  Can  It  be  said  that  that  is  a 
burial-ground  of  a  parish?  The  words  are  not 
**  burial-ground  in  any  parish.**]  To  carry  out  the 
obvious  intention  of  the  Legislature  the  word  *'  of" 
should  be  read  as  the  word  **  in,^  The  first  part  of 
the  section  speaks  of  churchyards  and  burial-grounds 
generally.  After  the  ground  is  closed  the  private 
owner  has  no  longer  any  profit  in  it,  and  so  has  no 
interest  in  keeping  it  in  repair.  [Cockbubn,  C.J. — 
Where  the  Legislature  uses  plain  language  that  lan- 
guage must  be  iollowed  ;  here  it  says,  "  burial-ground 
o/'any  parish,"  not  **  tn  any  parish."  I  do  not  mean 
to  say  that  the  intention  may  not  have  been  diflerent. 
But  if  the  Legislature  uses  language  which  has  a  plain 
meaning  we  must  abide  by  it.]  The  intention  of  the 
Legislature  is  clear  from  the  language  it  uses  in  sect.  2 1 
of  the  24  &  S5  YicL  c.  61  (Local  Gi>vemmeDt  Amend- 
ment). 

MellUh^  Q.C.  appeared  in  support   of  the  return, 
and  was  arguing  for  its  sufficiency,  but  was  stopped 

The  Court,  whe  thought,  for  the  reasons  given  by 
them  during  the  argument,  that  the  return  was  good. 

JudgfMnAfar  the  de/i$. 


Tkuradajff  Nov,  21. 

£x  parte  Tux  Iniiabitamtb  of  Kimbolton. 

WUtUM—InabiU/y  to  travel — Appeal  pending-^ 
Order  to  eaeamine. 

Where  there  are  prooeedingt  penduuf  at  eeenont  on  a 
removal  order^  and  a  material  teitnees  ii  tmable  to 
travel,  buiin  aJU  elate  to  be  examined,  this  court 
kae  no  power  to  make  ttn  order  far  his  examination 
to  be  tahen  for  the  pmrpoee  of  being  need  in  euch 
proeeedinge, 

J,  J,  Powell,  on  a  former  day,  having  applied  for  an 
attachment  against  William  Stanton  for  disobedience 
to  a  subpoena  to  attend  at  a  petty  sessions  in  a  case  of  a 
pauper  removal  order,  and  been  refused  on  the  affidavits 
then  before  the  court,  but  with  liberty  to  renew  his 
motion,  now  stated  that  it  appeared  from  a  medical 
oertificate  that  Stanton  was  unable  to  travel  to  the  ses- 
dons,but  in  a  fit  condition  to  be  examined,  and  he  there- 
fore moved  for  an  order  for  Stanton  to  he  examined, 
with  a  view  to  his  examination  being  used  in  the 
pending  proceedings.  He  referred  to  1  Will.  4,  c.  22, 
a.  4,  and  Reg.  v.  Upton  SL  Leonards,  10  Q.  B.  827. 

Blackburn,  J.— The  statute  1  Will,  c  22,  s.  4, 
^▼es  us  no  power  to  make  such  an  order  with  reference 
to  proceedings  pending  in  another  oourt  Here  the 
proceedings  are  at  sessions. 

By  the  Court. — This  court  has  no  power  either  at 
eommon  law  or  by  statute  to  make  the  order  asked  for. 

AJer^fiued. 


Cole  v,  Tkrrt. 

Sheriff's  officer — Right  to  reoooer  ckargee    Im^j/eetm&t 

hog* 

A  sherds  officer  having  made  an  JnefieJMailety  mmdtr- 
ajLfa,  upon  the  goods  of  a  deft,  kg  reaeom  ef  a 
claim  by  an  assignee,  upon  which  ^<  tffioer  was 
obliged  to  abandon  the  posseeeion,  ie  not  enHtied  Is* 
sue  the  atiomegsfor  the  pit,  who  sent  ike  writ  Is 
the  sheriff  for  execution,  for  his  charges. 

Thu  was  an  action  by  an  officer  of  the  sheriff  of 
Devon  for  work  done  as  a  sheriff's  officer  in  execntiiig 
divers  writs  at  the  defts.*  request,  sod  opoR  thar 
retainer. 

The  defts.  Messrs.  Terry  and  Watson  are  soBotoiS' 
at  Bradford,  and  in  the  usual  way  forwarded  nf.fa. 
for  30/.  bs,,  to  be  executed  against  the  goods  of  one 
Walk  at  the  suit  of  Gath,  by  the  sheriff  of  Devos. 
The  writ  was  placed  in  the  hands  of  the  pit.,  abaitiff  of 
the  sheriff,  who  sent  his  assistant  to  Newton,  a  dbtaoco- 
of  twenty-one  mQes,  to  execute  it  upon  Walk's  goods 
and  chattels.  The  assistsiit  made  the  levy,  and  while 
in  possession  received  notice  that  the  goods  seized  had 
been  assigned  to  one  Greatrex,  and  in  oonseqnenoe  he 
abandoned  the  levy  after  four  days'  possession.  The- 
plt.  now  sought  to  make  the  defts.  liable  for  his  cbargia 
of  the  abortive  levy.  The  claim  was  for  2/.  lis.  msde 
up  of  charges  for  levying,  mileage  and  four  dsja** 
possession.  The  case  came  on  for  trial  before  the 
under-sheriff  of  Devon,  and  the  jury  upon  the  mfing. 
of  the  under-sheriff  returned  a  verdict  fat  the  pit. 

Mihoavd  on  a  former  day  obtained  a  rule  mtt  t»- 
set  aside  the  verdict  on  the  ground  of  misdirection. 

Mellish  sppeared  to  show  cause  against  the  role,, 
bat  admitted  that  he  could  not  distinguish  an  offioec's 
right  from  that  of  the  sheriff,  and  that  the  case  of 
Bilke  V.  Ilavelock,  3  Camp.  874,  was  against  the  plt^ 
right  to  recover,  where  Lord  EUenboroogh  ssid: 
**The  law  knows  of  no  promise  to  pay  the  sheriff  tat 
executing  the  king*s  writ.  Such  an  action  aa  this  wis 
never  lieard  of  in  Westminster-hall.  It  is  the  duty  of 
the  sheriff  under  s  writ  of  JL  fa,  to  seize  the  goods  fa 
his  bailiwick  belonging  to  the  deft.  If  he  is  in  donVt 
as  to  the  property  he  may  impanel  a  joiy  for  his  own 
protection.  If  the  goods  are  sold  he  receives  in 
poundage  the  specific  recompenoe  for  his  ttonble  whidi 
the  law  has  provided.  He  is  entitled  to  none  hr 
seizing  and  remaining  in  possession  of  goods  belon^sg 
to  a  stranger.  The  office  of  sheriff  would  become  a 
very  lucrative  one  if  he  could  maintain  an  sctioo  fbr 
every  ineffectual  attempt  by  his  officers  to  execute* 
a  writ." 

By  the  Court  :  Rule  ahsohde. 


COXT&T   OF   OOKKOK   BEKCH. 

Reported  by  DAXin.  TBOMAa  Evans  and  W.  Mat*, 

Banisters-at-Law. 


♦  tt 


Tuesdag,  Nov,  19. 

Wiltshire  (app.)  r.  Baker  (reap.) 

Llandajf  and  Canton  District  Market  Aat^  21 

VicL  e.  105,  s.  25. 

A  person  selling  or  exposing  for  sale  an  artiek 
jeet  to  toll,  in  a  sh^  or  venel  within  the  limits  ej 
above  Act,  is  not  exetspted  bg  seoL  25  of  that  Aet^ 

This  was  a  case  stated  under  the  20  &  21  VicL  e. 
43,  by  the  justices  of  the  peace  of  the  boroagh  of  Car- 
diff in  the  eounty  of  Glamoigan. 

At  a  petty  sessions  held  in  and  for  the  said  borou^, 
on  the  12th  July  1861,  the  reap,  sppesred  before  as- 
in  obedience  to  a  summons  chaigmg  him  with  haibg 
on  the  5th  July  instant  unlawAiUy  exposed  potatoes 
for  sale  at  a  certain  place  within  the  limits  of  the 
Uandaff  and  Canton  IXstiict  Market  Act  1858,  *t» 


MAGISTRATES'  CASES. 


475 


C.  B.] 


Wiltshire  v.  Wiixett. 


[C.  B. 


•wit,   in  a  vessel  in  the  old  canal,  irithin  the  said 
borough  of  Cardiff. 

Sect  25  of  the  said  Act  enacts  as  follows: — 
^  Everj  person  who  shall  sell  or  expose  for  sale  at  any 
plaoe  within  the  limits  of  this  Act  (other  than  in  any 
existing  market-place,  or  the  market- bouse  or 
market-places  to  be  established  under  this  Act,  or  in 
ftds  own  dwelUng-house,  or  in  any  shop  attached  to, 
and  being  part  of,  any  dwelling-house)  any  article  in 
xespect  of  which  tolls  are  by  tiuk  Act  authorised  to  be 
•taken,  other  than  eggs,  butter  and  fruit,  shall  forfeit 
and  pay  to  the  company  any  snm  not  exceeding  40s, 

The  town  of  Cardiff  (inditing  a  portion  of  the  *'  Old 
'Csnal ")  is  within  the  limits  of  the  Act 

The  evidence  produced  at  the  hearing  was  as 
follows: — 

Thomas  Gould  said :  I  was  at  the  old  canal  on  the 
morning  of  the  25th  July.  I  remember  seeing  William 
Baker  weighing  up  potatoes  on  the  wharf,  and  I  pur- 
•chased  from  him  half  a  ton.  They  were  taken  out  and 
weighed  on  the  wharf,  and  I  took  them  away.  I  paid 
at  the  rate  of  9/.  I  Of.  per  ton. 

Cross-examined. — I  saw  Wiltshire  there.  This  is 
ihe  place  where  they  are  regularly  sold. 

Be-examined. — The  potatoes  were  purchased  in  the 
"Vessel,  and  were  landed  and  weighed  on  the  wharf. 

This  was  the  case  in  support  of  the  summons. 
'We  were  of  opinion  that  the  place  of  sale  here  (the 
vessel)  should,  in  a  liberal  interpretation  of  the 
^exemption  clause  above  recited,  be  considered  a 
•dwelling-house  or  shop,  and  we  accordingly  dismissed 
the  information. 

The  app.  being  dissatisfied  with  our  determination, 
as  being  erroneous  in  point  of  law,  applied  to  us  in 
writing  within  three  days  after  such  determination,  to 
fltate  «ad  sign  a  case  for  the  opinion  of  the  Court  of 
-G.  B.,  in  oompliance  with  which  applicatiun  we 
hereby  state  this  qaae,  and  pray  the  opinion  of  the 
<xmrt  thereon. 

The  question  for  the  oonsideration  of  the  court  is, 
whether  the  sale  or  exposure  for  sale  of  an  article 
-aubject  to  toll,  in  a  ship  or  vessel  within  the  limits  of 
the  Act,  is  protected  by  the  exemption  clause  abore 
referred  to. 

Giffard  for  the  app. — ^This  is  a  case  of  a  vessel  on 
■a  canal  selling  marketable  articles  within  the  limits 
prescribed,  and  contrary  to  the  provisions  of  the  Act, 
and  the  magistrates  having  found  that  the  resp.  came 
within  the  eiemption  given  by  sect  25,  but  there  is  no 
-evidence  to  justify  such  a  decision. 
The  resp.  was  not  represented. 
Erle,  C.  J. — I  am  of  opinioa  that  the  decision 
•of  the  magistrates  ought  to  be  reversed.  I  pre- 
atftne  strongly  in  favour  of  the  decision  of  those 
whose  duty  it  is  to  adjudicate,  as  they  can 
bring  their  local  knowledge  to  bear  on  the  case; 
but  as  I  cannot  put  myself  in  their  position,  and  am 
not  in  possessbn  of  the  full  particulars  of  the  case,  I 
must  confine  myself  to  the  question  whether  a  vessel  m 
a  canal  is  such  a  "  dwelling-house  or  shop  attached  to 
and  being,  part  of  any  dwelling-house "  within  the 
meaning  of  the  clause  giving  exemption ;  and  I  am  of 
-opinion  that  it  is  not 

The  rest  of  the  Court  concurred. 

Decision  of  magislraUM  rwerssd. 


Wiltshire  (app.)  o.  Wilusit  (resp.) 
-OmstrweUon  of  toords  in  heal  Act  {LUmdaff  and 
Canion  District  Marbei  Aet^  21  ^  22  Vict.  c.  105, 
s,  25 — SeUing  in  a  shop  attached  to  and  being  part 
of  a  dweUin^-honse. 

By  secL  25  of  ihe  above  Act^  il  is  enacted  that  every 
person  who  shall  sell  or  expose  for  sale  at  any  place 
within  the  limits  of  this  Act  (other  than  in  any 


existing  market-place^  or  the  market- house  oAnarket^ 
.  places  to  be  established  under  this  Act,  or  in  his  own 
dweUutg-house^  or  in  any  shop  attached  to  and  being 
part  of  any  dwelling ^house)  any  article  in  respeei 
of  which  tolls  are  hy  this  Act  authorised  to  be  taken, 
other  than  eggs,  butter  €md  fruity  shaU  forfeit  and 
pay,  #c. 

The  resp,  eisposed  for  sale  certain  goods  not  excepted 
by  the  above  eeetion  «n  an  anction-room^  which  ts 
attached  to  and  pari  of  a  dweUing-homee,  but  in 
which  the  owner  ^  the  goods  did  not  live : 

Held,  that  he  easne  witihn  ike  exception  of  the  above 
leofioM,  ae  thephce  where  the  goods  were  expoeed 
ftpr  sale  woe  a  shop  wkhin  the  meanitig  of  the  AcL 

This  was  a  special  case  stated  for  the  opinion  of  the 
court  from  justices,  under  21  &  22  Vict  c  43. 

CA8B. 

At  a  petty  session  held  in  and  for  the  said  bo- 
rough of  Cardiff^  in  the  county  of  GIamor;gan,  on  the 
23pi  Aug.,  the  resp.  appeared  before  us  in  obedience 
to  a  summons  charging  him  with  having,  on  the  9th 
Aug.  inst,  unlawfcdly  exposed  for  sale  forty  sacks  of 
flour,  one  sack  of  toppings,  a  quantity  of  ham,  a  quan- 
tity of  beef  and  pork,  and  a  quantity  of  cheese,  in  cer- 
tain auction-rooms  in  High-street,  in  the  said  borough, 
and  within  the  limits  of  the  liandaff  and  Canton  Mar- 
kets Act  1 858.  Sect  25  of  the  said  Act  enacts  as  follows : 
**  Every  person  who  shall  sell  or  expose  for  sale  at  any 
place  within  the  limits  of  this  Act  (other  than  in  any 
existing  market-place  or  the  maxket-house  and  market- 
places to  be  established  under  this  Act,  or  in  his  own 
dwelling-house,  or  in  any  shop  attached  to  and 
being  part  of  any  dwelling-house)  any  article  in 
respect  of  which  tolls  are  by  this  Act  authorised  to  be 
taken,  other  than  eggs,  butter  and  fruit,  shall  forfeit 
and  pay  to  the  company  any  snm  not  exceedmg  forty 
shillings/* 

The  town  of  Cardiff  is  within  the  limits  of  the  Act ; 
the  sale  by  auction  by  the  resp.  of  the  article,  and  at 
the  place  and  time  mentioned  in  the  summons,  was 
proved  by  James  HoUoway,  who,  in  cross-examination, 
said,  **  Mr.  Willett*s  auctionHTOom  is  part  of  a  house ; 
a  re|;ular  house;  no  one  lives  there  now;  it  is  a 
dwelling-house.*' 

The  resp.  admitted  that  he  only  rented  the  shop, 
and  no  other  part  of  the  house. 

The  resp.  called  several  witnesses,  but  the  only  one 
who  gave  evidence  material  to  the  grounds  of  our  de- 
termination was  his  derk  Henry  Jones,  who,  after 
making  certain  statements  irrelevsnt  to  this  case, 
said :  *'  The  premises  which  Mr.  WiUett  occupies  are 
part  of  No.  5,  High-street,  which  is  a  dwdling-faouse 
with  shop  under  it;  the  upper  part  is  occupied  by  Mr. 
Evans,  who  has  a  communication  with  it ;  there  is  a 
communication  down  atairs ;  Mr.  WiUett  occupies  the 
shop."  On  cross-examination  he  added,  "  I  don*t  go 
to  any  other  part  of  the  house  for  business." 

We  were  of  opinion,  upon  these  facts,  that  the  sale 
took  place  in  a  shop  attached  to  and  being  part  of  a 
dwelling-house,  and  so  was  within  the  exception  con- 
tained in  the  section  of  the  company^s  Act  above 
recited,  and  we  accordingly  dismissed  the  charge. 

The  app.  beuig  dissatisfied  with  our  deiermina- 
lion,  as  being  erroneous  in  point  of  law,  applied  to  us 
in  writing  within  three  days  after  such  determination, 
to  state  and  sign  a  case  for  the  opinion  of  the  Court 
of  C.  B.,  in  compliance  with  which  application 
we  hereby  state  this  case,  and  pray  the  opinion  of  the 
court  thereon. 

The  question  for  consideration  of  the  court  it, 
whether  the  sale  in  question  is  within  the  exception 
above  referred  to. 

Giffard  for  the  app. — Tliis  is  not  within  the  meaning 
of  the  clauHO  giving  exemption.  The  dwelling-bouse 
to  which  the  shop  is  attached  must  be  a  dwelling- 
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lioQue  at  the  time  when  the  exemption  was  claimed. 
*^  Any  dwelling-bouae,"  which  are  the  words  used  in  the 
statute,  most  mean  the  seUer's  dwelling-honse.  Here 
no  one  lived  in  the  hooae.  The  sale  intended  to  be 
-within  the  exemption  was  a  sale  of  a  person^s  own 
goods,  and  a  sale,  by  an  auctioneer  was  not  contem- 
plated by  the  statute. 

Wad^  for  the  reap. — The  Act  mnst  have  been 
framed  to  meet  such  a  case  as  this.  The  Markets  and 
Fairs  Clauses  Act,  10  &  11  Vict  c.  14,  is  incorporated 
in  this  Act,  and  applies  except  where  it  is  expressly 
varied,  as  in  the  present  instance,  for  by  sect.  13  of 
the  old  Act,  the  words  used  are,  **  except  in  his  own 
dwelling-place  or  shop,"  whereas  in  tliia  Act  they  are, 
'*  or  in  his  own  dwelling-honse  or  in  any  shop  attached 
thereto,  and  being  part  of  angf  dwelling-house.*' 

Erlb,  CJ, — ^I  am  of  opinion  that  on  the  first  point 
the  magistrates  were  right  in  holding  that  this  shop 
was  within  the  meaning  of  the  exception,  whether  the 
party  selling  liTes  in  the  house  or  not  The  general 
Act  of  10  £  11  Vict  c.  14,  s.  13,  says  that  a  person 
selling,  except  in  his  own  dwelling-house,  is  liable  to  a 
penalty.  In  the  local  Act,  which  is  before  us,  he  is 
jiable  to  a  penalty,  "unless  be  sells  in  his  own  dwell- 
ing-house, or  in  any  shop  attached  to  and  being  part 
of  any  dwelling-house."  It  seems  to  me  that  the 
deviation  from  the  general  Act  shows  that  the  words 
were  intentionally  placed  in  this  local  Act ;  and  it  shows 
that  a  person  who  sells  is  not  liable  if  he  sells  in  any 
shop  attached  to  and  being  part  of  any  dwelling-house. 
Tlien,  with  regard  to  the  question  whether  this  was  a 
shop,  some  of  the  witnesses  speak  of  it  as  a  shop,  and 
there  was  no  evidence  to  the  contrary ;  and,  taking 
that  with  the  decision  of  the  magistrate,  we  may  take 
it  to  be  a  shop,  and  so  to  be  protected.  Then  comes 
the  question  as  to  whether  an  auctioneer  selling  there  is 
within  the  exception.  I  do  not  see  wny  a  person  may 
not  in  his  own  shop  dispose  of  his  goods  by  auction,  pri- 
vate contract,  or  on  commission. 

Williams,  Bti£s  and  Kbatino,  JJ.  eonenrred. 

Appeal  diioUowed  with  costs. 


BBGI8TRATIOX  APPEAL. 

Mondt^f  Nov,  11. 

Lewis  (app.)  v,  Roberts  (resp.) 

County  vote — Service  of  notice  of  obfection — Ihg^ii' 
cate  notice — Signature  by  obfector — 6  Vict.  e.  18, 
u.  7  and  100. 

It  is  sufficient  proqf  of  the  serviceof  anotioe  of  obfec- 
tion through  the  post,  under  sect.  100  of  the  Rips- 
tration  Act,  6  Vict,  c  IS,  to  prodnee  before  the 
revisinff  barrister  a  digMoate  notice  signed  by  ths 
obfector  and  stampedby  the  postmastsr ; and  itisnot 
necessary  to  show  that  theorigkud  notice^forwarded 
by  the  postmaster  in  oompUanoe  with  his  duty  under 
4hat  section,  was  signed  by  the  objector. 

This  was  an  appeal  from  the  dedidon  of  the  revising 
barrister  for  the  western  division  of  the  county  of 
Kei)t 

CASE. 

At  a  court  by  me,  the  revising  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  western 
division  of  the  county  of  Kent,  held  on  the  14th  day  of 
Oct  1861,  at  Greenwich,  in  the  said  division,  for 
revising  the  lists  of  the  parishes  in  the  polling  district 
of  Blackheath,  John  Innous  (on  the  register  of  voters 
for  the  parish  of  Bromley,  in  the  said  division)  objected 
to  the  name  of  Thomas  Levitt  Howard  being  retamed 
•on  the  list  of  voters  for  the  parish  of  Plumstead,  in 
the  said  western  division  of  the  county  of  Kent. 

A  paper  writing  (which  is  annexed  to,  and  forms 
part  of,  this  case),  purporting  to  be  a  duplicate  of  the 
notice  of  objection,  stamped  at  a  proper  post-office  on 


the  S4th  day  of  August  last,  was  produced  before  me^ 
and  it  was  proved  that  in  due  course  of  post  the 
original  notice  would  have  reached  the  voter  on  or 
before  the  25th  day  of  August  last.  The  signature  to 
the  said  paper  writing  or  duplicate  was  proved  to  be  in 
the  handwriting  of  the  said  John  Innous,  and  the 
identity  of  the  person  signing  the  said  duplicate  notice 
with  the  person  of  that  name  on  the  said  Bromley  list 
of  voters  was  proved,  but  no  proof  was  given  before 
me  that  the  original  notice  of  objection,  of  which  such 
paper  writing  purported  to  be  a  duplicate^  had  been 
signed  by  the  said  John  Innous,  other  than  the  pro- 
duction of  such  stamped  duplicate  so  signed  by  him  as 
aforesaid. 

The  notice  of  objection  to  the  overseers  in  the  same 
ease  was  duly  proved. 

It  was  contended  on  behalf  of  the  said  Thomas 
Lovitt  Howard  that  the  notice  was  signed  by  the  party 
objecting,  as  required  by  6  Viet.  c.  18,  s.  7. 

The  original  notice  was  not  produced. 

The  said  Thomas  Lovitt  Howard  did  not  prove  his 
qualification,  and  I  held  that  the  notice  of  objection  to 
him  was  valid,  and  expunged  his  name  from  the  list 

The  name  of  James  Jacobs  was  expunged  from  the 
same  list  of  voters,  under  the  same  circumstances. 

If  the  court  should  be  of  opinion  that  such  notice 
of  objection  was  invalid,  the  names  of  the  said  Thomas 
Lovitt  Howard  and  James  Jacobs  are  respectively  to 
be  restored  to  the  list  of  voters  for  the  said  parish  of 
Plumstead ;  and  the  register  of  voters  is  to  be  amended 
accordingly. 

If  the  oonrt  should  be  of  opinion  that  such  a  notice 
of  objection  was  valid,  the  said  register  is  to  stand 
without  amendment 

I  declare  that  the  appeals  agunst  such  decisions  ought 
to  be  oonsoUdated,  as  they  depend  upon  the  same 
dedsbn ;  and  with  his  consent  I  name  Mr.  Charlea 
Edward  Lewis,  of  6,  Old  Jewry,  in  the  city  of  London, 
gentleman,  a  person  interested  for  and  on  behalf  of 
himself  and  all  other  persons  in  like  manner  interested 
in  such  appeal^  to  be  the  app.  in  such  consolidated 
appeals,  and  to  prosecute  and  answer  the  said  appeal ; 
and  with  his  consent  I  name  Mr.  Thomas  Nicholls 
Boberts,  of  11,  Coleman-street,  in  the  city  of  London, 
gentleman,  to.be  resp.  in  such  consolidated  appeal. 

(Signed)  J.  H. 

(Copy  of  Notice  of  Objection  to  Thomas  Lovitt 

Howard.) 

^  Take  notice,  that  I  object  to  your  name  being  re- 
tained in  the  Plumstead  list  of  voters  for  the  western 
division  of  the  county  of  Kent 

**  Dated  this  20th  day  of  August  1861. 
(Signed)  **John  Imhous, 

(Place  id  abode)  "  High-street,  Bromley,  Kent 
"  On  the  register  of  voters  for  the  parish  of  Biomley.** 

Maenasnara  for  the  app. — ^The  question  here  is 
whether  in  a  case  where  the  duplicate  notice  of  objec- 
tion, stamped  by  the  postmaster  and  signed  by  the 
objector,  is  produced  b^ore  the  revising  barrister,  it  is 
necessary  to  prove  that  the  original  notice  was  signed 
by  him  also.  Sect  7  of  the  Registration  Act,  6  Vict, 
c.  78,  directs  that  "  the  objector  shall  give  or  cauM  to 
be  given  to  the  person  objected  to,  or  leave  or  cause  to 
be  left  at  his  place  of  abode,  as  described  in  the  list 
of  voters,  a  notice  according  to  the  form  numbered  5 
in  schedule  A,  or  to  the  IUlo  effect,  and  every  such 
notice  of  objection  shall  be  signed  by  the  party  so 
objectuig  as  aforesud."  Then  sect  100  directs  the 
proceedings  as  to  the  duplicate.  It  provides  that 
whenever  any  person  shall  be  dearous  of  sending  a 
notice  of  objection  by  the  post,  he  shall  deliver  the 
same,  duly  directed,  open  and  in  duplicate,  to  the  post- 
master, &c.,  under  such  regulation  with  respect  to 
registration,  &c.,  and  the  fee  to  be  paid  for  such  regis- 
tration, as  shall  from  time  to  time  bs  made ;  and  in  all 
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cases  in  which  such  fee  shall  hare  been  dtllj  paid,  the 
postmaster  shall  eompare  the  said  notaoe  and  the 
duplicate,  and  on  being  satisfied  that  they  are  alike  in 
their  address  and  their  oootents,  shall  forward  one 
of  them  to  its  address  bj  the  post,  and  shall  return 
the  other  to  the  part/  bringing  the  same,  dnlj  stamped 
with  the  stamp  of  the  said  post-office ;  and  the  pro- 
daction  bj  the  partj  who  posted  sueh  notice  of  snch 
stamped  dnpUctte  shall  be  evidence  of  the  notiee  har- 
ing  been  given  to  the  person  at  the  place  mentioned 
in  snch  duplicate  on  the  day  on  which  sooh  notice 
shall  in  the  ordinary  course  of  post  have  been  delivered 
to  such  place:  (Toms  y.  Cwn'tng^  7  M.  &  6.  88; 
AUea  v.  WaUrkoiue,  6  Scott,  88.) 

7.  AtkiHBon  for  the  resp.—  The  conrt  will  take  the 
stamped  duplicate  notice  produced  before  the  reviaiug 
banister  as  an  original.  It  is  not  necessary  to  prove 
the  signature  of  the  original  notice  of  objection :  (^Birck, 
app.,  ▼.  Edwardtf  resp.,  5  C.  B.  45 ;  Bishop^  app.,  v. 
'Aelpf  resp.,  S  C.  B.  45.)  The  production  of  the 
stamped  duplicate  notice  of  objection  is  sufficient. 
[Byles,  J. — Does  not  the  question  turn  upon  the 
meaning  of  the  word  "duplicate?**]  The  stamped 
duplicate  is  a  thing  created  by  the  statute,  and  is  in 
reality  an  original  documenL 

Maenamara  in  reply. — There  is  no  duty  on  the 
postmaster  to  satisfy  himself  as  to  the  ngnatures  or  the 
handwriting  upon  the  original  notice  or  duplicate  being 
that  of  the  objector.  There  may  be  a  duplicate, 
though  not  written  by  the  same  person  as  the  original. 
The  courts  have  always  enforced  with  much  strictness 
the  provisions  of  the  sections  relating  to  notices  of 
objection.   ■ 

Eblk,  C.J.— I  am  of  opinion  that  the  revising  bar* 
lister  was  right  in  this  case.      The  evidence  was,  that 
dnplicate  notice  of  objection  had  been  taken  to  the 
jxNst-office,  and  all  the  requirements  of  sect.  100  had 
been  complied  with ;   that  the  two  duplicates   were 
signed  by  the  objector,  and  the  duplicate,  wiiich  the 
postmaster  returned  to  the  psrtv  wlio  posted  them, was 
produced ;  and  the  question  is,  whether  that  is  evidence 
that  the  notice  of  objection   had  reached  the  party 
objected  to.     The  words  of  sect.  100  of  the  6  Vict. 
c  1 8,  are  *'  the  production  by  the  party  who  posted  such 
notice  of  such  stamped  duplicate  shall  be  evidence  of 
the  notioe  having  been  given  to  the  person  at  the  place 
mentioned  in  such  duplicate  on  the  day  on  whicli  such 
notice  shall  in  the  ordinary  course  of  post  have  been 
delivered  to  such  place.*'     I  am  of  opinion  that  that 
^.^tote  was  passed  to  prevent  the  necessity  of  a  specific 
witness  going  to  the  place  of  residence  ot  the  objector, 
'  and  doing  all  that  might  be  necessary  in  case  of   per- 
stmal  service;  and  I  am  of  opinion  that  the  statute  has 
provided  abundantly  for  all  the  Legislature  intended  to 
be  secured  by  the  provision  here  mentioned.    Then 
it  enacted,  in    terms,    that  the  production  of    the 
duplicate  shall  be  eridence  of  the  notice  having  been 
received  by  the  party — not  conclusive  proof,  but  evi- 
4lence ;  and  I  think  I  give  effect  to  the  enactment  by 
holding  that  there  was  evidence  in  this  case  that  the 
notice  of  objection  had   reached  the  party  objected 
to.     It    is  siud  that  the  Legislature   intended  that 
the   objector   shonld    be  identified  by  his    personal 
signature.     That  is  one  point  of  the  judgment  in 
the  case  of  Tonu  v.  Cuming,  that  the  objector  must 
be  identified  by  his  personal  signature ;  and  a  further 
point  in  the  case  was,  tliat  each  of  the  documents 
taken  to  the  postmaster  as  doplieates  must  be  signed 
by  the  objector,  and  more  than  one  judge  in  the  course 
of  giving  judgment  in  that  case,  says,  that  the  mean- 
ing of  the  word  **  dnplieats '*  is  **  identical,"  in  all 
essential  respects,  and  that  actual  signature  by  hisovm 
hand  on  the  part  of  the  objector  is  an  essential  of  the 
notice  of  objection.    In  that  case  the  party  sent  a 
notice  signed  by  himself,  and  kept  what  he  called  the 
duplicate  not  signed  by  himself,  but  in  reality  «  copy, 
[Hag.  Cas.] 


and  it  was  held  that  the  requirements  of  the  Act  of 
Parliament  were  not  complied  with,  and  the  copy 
kept  was  not  a  dnplicate,  bec4use  not  signed  by 
the  objector.  All  duplicates  must  be  signed  by 
the  objector,  and  tlien  their  production  will  be  evidence. 
The  statute  provides  against  the  possibility  of  a  man  of 
straw  being  put  forward  different  from  the  party  that 
was  expected  to  come  forwardt  because  his  own  hand* 
writing  is  to  the  duplicate  to  be  kept,  and  that  estops 
him  from  saying  that  it  was  not  in  his  own  wiiting; 
he  has  brought  the  dnplicate  forward  which  he  has 
marked ;  he  has  sent  the  duplicate  of  the  one  he  h«s 
kept  signed  by  himself;  the  statute  has  provided  that 
the  postmaster  shall  compare  the  notice  and  the  dnpli- 
cate, and  on  bemg  satisfied  that  they  are  alike  in  their 
address  and  contents,  shall  forward  one  and  return  the 
other.  The  postmaster  is  to  look  to  the  contents,  and 
part  of  the  contents  must  be  the  signature  of  the  objec- 
tor ;  both  must  be  signed  by  the  same  person,  and  in 
all  essentials  the  same.  And  the  statute  has  further 
provided  that  this  precaution  shall  be  taken,  because 
the  production  of  the  duplicate  kept  by  the  objector  is 
evidence  of  the  other  having  been  sent  to  the  person  ob- 
jected to,  and  it  is  for  the  purpose  of  giving  an  opportimity 
to  examine  whether  the  two  documents  were  two  dupli- 
cates in  the  sense  I  have  menUoned,  that  is,  identical 
in  all  essential  points-^identical,  therefore,  in  both 
being  the  genuine  signature  of  the  party  objecting ;  he 
must  know  that,  and  he  is  the  oxUy  party  tliat  is  capa- 
ble of  giving  this  statutory  proof  by  producing  the 
duplicate  that  vras  kept.  I  am  of  opinion  that  the 
words  of  the  statute  are  complied  with,  and  the  decision, 
it  seems  to  me,  is  in  entire  accordance  with  the  case 
of  Toms  V.  Cmning,  which  altogether  turned  on  the  differ- 
ence between  **copy*'  aud  the  ** duplicate:"  they  cannot 
be  duplicates  unless  identical  in  all  essential  respects, 
both  being  equally  signed.  I  think  we  shall  entirely 
defeat  the  intention  of  the  statute,  which  meant  to 
give  a  short  and  easy,  sad  as  the  Legislature  thought, 
as  it  seems  to  me,  a  safe  mode  of  proof  that  the  notice 
had  been  sent,  if  we  said  this  was  not  sufficient.  The 
words  of  the  100th  section  dispense  with  any  further 
proof  than  the  production  of  the  stamped  dnplicate. 
For  these  reasons  I  am  of  opinion  that  the  revising 
barrister  was  right. 

Williams,  J. — Not,  I  must  say,  without  some 
Jiesitation  and  difficulty,  I  concur  in  the  opinion 
expressed  by  my  Lord,  and  those  formed  by  my  learned 
brothers,  not  only  from  a  sincere  deference  to  their 
opinion,  but  because  I  am  desirous  to  g|ve  the  Act  of 
Parliament  a  construction  that  would  render  it  both 
useful  and  sensible.  I  will  just  state,  in  a  few  words, 
the  grounds  on  which  I  entertain  some  doubt  The 
section  in  question,  the  1 00th,  after  enacting  that 
*'  whenever  any  person  shall  be  desirous  of  sending  any 
such  notioe  of  objection  by  the  post,  he  shall  deliver 
the  same  duly  directed,  open,  and  in  duplicate,  to 
the  postmaster,"  then  goes  on  to  define  what  the 
postmaster  is  to  do,  and  it  says  that  **  in  all  cases  in 
which  snch  fee  shall  have  been  duly  paid,  the  post- 
master shall  compare  the  said  notice  and  the  duplicate, 
and  on  behig  satisfied  that  they  are  alike  in  thdr 
address  and  in  their  contents,  shall  forward  one  of 
them  to  its  address  by  the  post.**  If  the  Act  of 
Parliament  had  said,  on  being  satisfied  that  they  are 
**  duplicates,**  I  should  have  thought  it  was  stronger-— 
indeed  that  the  word  **  dnplicate "  was  used  in  the 
sense  of  their  being  wholly  similar,  and  to  purport  to 
be  by  the  same  person;  but  it  does  not  say  that 
the  postmaster  is  to  find  they  are  duplicates ;  all  it 
says  is,  **  on  being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents.**  As  to  the  contents  and 
address  there  may  bo  some  doubt,  the  signature  being 
the  same.  Then  comes  the  rest  of  the  enactment,  at 
to  what  is  to  be  the  effect  of  the  production  byth^ 
party  of  the  stamped  duplicate ;  it  says,  it  sha)^ 
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Rkg.  v.  Tiik  Bev.  G.  Wubklkk. 


[Q.  B. 


cndMiee,  not  of  the  duplicate  Iiaving  been  gisen  to  the 
pefSOB  at  the  pUoe  mentioned,  but  of  the  notice  havioj? 
been  given— that  means  the  notioe  the  poetnuMter 
sends,  whatever  it  maj  be. 

Btles,  J.^-!  an  of  opinion  that  the  prodnetiou  of 
this  duplicate  was  evidence  of  the  due  service  of  the 
notioe  of  objeedon.  The  statute  uses  the  word 
*' duplicate,**  as  oontradistinguished  from  ^' draft** 
made  before  the  original  document,  or  from  ''eopj** 
made  after  it;  and  when  it  says  "  duplicate  **  or  "  dnpli- 
oatcs,'*  it  means  two  originals ;  and  two  originals  there 
cannot  be  unless  they  ave  botli  signed.  Kow  just  consider 
the  position  of  the  barrister  when  this  question  is  before 
him.  The  statute  says,  ^  the  prodnotion  by  the  party 
who  posted  such  notice  of  such  stamped  dupli- 
cate siiall  be  evidence  of  the  notice  having  been 
given  ;**  that  means  the  duplicate  produced  before  the 
'postmaster.  Then  that  is  not  to  come  from  any 
quarter.  There  is  a  partioulttr  party  appointed  ;  that 
is  the  party  who  posted  it^  He  ahows  it  as  the  dupli- 
cate of  which  the  statute  speaks.  When  that  is 
proved,  what  says  this  statute  ?  It  says,  *'  the  pro- 
duction by  the  party  who  posted  such  notioe  shall  be 
evidence  of  tlie  notice  having  been  given  to  the  person 
at  the  place  mentioned.**  The  notioe  refers  to  the 
notice  mentioned  in  the  7th  section,  and  the  notice 
mentioned  in  the  7th  section  is  and  must  be  a 
notice  duly  signed.  It  seems  to  me,  therefore,  that 
the  revising  hurrister  has  rightly  decided  that  this  is 
all  that  U  necessary.  Indeed,  if  it  were  not  so,  I 
conceive  that  the  beneficial  effect  of  this  clause  of  the 
Act  of  Purliamont,  in  making  proof  simple  and  com- 
pendious, would  be,  to  some  estciit  at  all  events, 
lost. 

Keating,  J. — It  appears  to  me  that  the  revising 
barrister  was  right,  and  that  he  had  evidence  before  him 
that  the  objector  had  sent  to  the  party  objected 
to  a  notice  signed  by  him.  It  appears  to  be  not 
unworthv  of  observation  that  the  section  with  re- 
ference to  the  question  whether  these  papers  are 
to  be  duplicates,  has  8:iid  that  the  party  is  to 
take  two  papers  to  the  postmaster,  and  the  po^>t• 
master  is  to  send  one  of  them  and  return  the  other. 
That  being  the  state  of  the  law,  that  which  is  produced 
before  the  revising  barrister  must  be  proved  as  signed 
by  the  objector.  It  seems  to  me  there  is  here  satisfac- 
tory evidence  that  the  one  sent  was  signed  t)y  the  ob- 
jector. The  case  which  has  been  referred  to  of  Tonu 
V.  Cuming  would  scarcely  have  been  decided  in  any 
other  way,  because  in  7*om«  v.  Cttmwg  they  decided 
that  that  which  is  retained  must  be  signed  by  the  ob- 
jector. If  they  were  not  duplicates  in  the  sense  of 
being  signed  by  the  same  pRrties,  surely  proof  that  that 
whi£  was  sent  was  signed  by  the  objector  would  have 
been  amply  sufficient  to  satisfy  the  provisions  of  the  7th 
section.  It  appears  to  me  that  the  revising  barrister 
was  r^ht,  and  the  decision  ought  to  be  affirmed. 

Judgmenifir  re$p, 

Smrrmm  nod  JUism,  app.*s  attomeyB. 


OOTOV  OF  QlTXEirS  VESQSL 

sported  by  Joav  Thoxfbok,  T.  W.  SadvdkbSi  and  Q.  J.  & 
BnusLBT,  BiKirt.«  Bairlst«rs-at>Law. 


JVmt.SO. 

Beo.  en  the  prsseeotion  of  Chvbcuwabdbns  of 
BuKMnaTOM  v.  The  Bey.  G.  Wheeler. 

Poor'4vi9    'T^ihe   reniehatge—Curate*$    saHarg — 
Wk^Rwoitoh^d^dntUd. 

Meritm  CcSeg^  09^4^^  were  the  pairaiu  ^  $ke 
vkattff  ^f  Wolfiird^  and  tkeif  were  aUo  the 
hff    fHmrofriaion   of  tke   tithe    rmtcharge  of 


1843  ikey  freeented  the  Bev.  G.  D,  Wheeler  to  the 
viearage  of  Wo/ford,  <md  U  1^7  theg  grsMitd  h£m 
a  Imme/the  tithe  reiUekarge  e/BwnnmgUm  mpom  kit 
Ofwmm^g  to  do  the  epkihtai  dtdgfor  ihM  ch/s^ekfjfj- 
nU  Hthop  havmg  required  that  iwo  Jull  eervioee 
ehould  be  pefformed  in  each  church  on  JStmdage, 
^fr^  Wktekr  oppoktted  a  eunaiOt  d  a  ealarg  ^ 
80/.  per  wiawm,  to  do  the  4utg  m  Barmmgtom. 
Being  ameeeed  on  hie  iiibe  rentehnrge /or  Bm- 
aUngton  4o  He  fuU  awaant^  he  daieted  to  hette  hie 
curate's  mUarg  deducted : 
Held,  that  hewm  not  ^liUM  to  daim  eueh  deduo- 
tha. 

This  watf  a  case  stated  for  Che  o|nnion  of  this  court 
under  tiie  11  &  12  Vict.  c.  45,  s.  11,  as  to  whether  or 
not  a  deduction  should  be  made  from  the  tithe  rent- 
charg  of  the  vicar  of  WoKbrd,  in  tespeot  of  the  saiarj 
of  a  cmnte  employed  by  him  in  the  chapeliy  of  Bur- 
mington.     It  appeared  that  the  Rev.  George  DomviUe- 
Wheeler  was  the  vicar  of  Wolford,  and  that  he  was- 
also  the  lessee  of  the  iropi'npriate  tithe  rsntcharge  of 
the  adjoining  chapelry  of  Burmington.     In  the  year- 
1843  he  was  appointed  by  Merton  College,  Oxford,  to 
the    said    vicarage  of  Wolford,   and    in    the    year 
1847  the  college  granted  liim  a  lease  of  the  impropri- 
ate tithe  commutation  reutcharge  of  Burmington,  upon 
his  covenanting  to  do  the  spiritual  duty  for  thut  cha— 
peliy.    The  Bishop  of  Worcester  having  required  that: 
two  fnll  services  should  be  performed  in  each  church 
on  Sundays,  it  became  necessary  for  Mr.  Wheeler  to- 
appoint  a  curate  to  do  duty  at  Burmington,  and  this- 
he  did,  giving  his  curate  a  salaxy  of  80/.  a-year.     The 
parish  officers  of  Burmington  assessed  Mr.  WheelerV 
tithe  rentcharge  for  Burmington  to  the  ftiU  amount,, 
not  allowing  anything  for  the  curate*s  salary,  and  this- 
deductiou  having  been  claimed  by  Mr.  Wheeler,  andi 
refused  by  the  parish  officers,  the  present  case  was- 
stated. 

The  Attomeg-General  {MeRiek^  Q.  C.  witli  him) 
contended  that  it  was  optional  with  Mr.  lAinieeler  to 
have  accepted  the  lease  of  the  impropriate  tithe  rent- 
charge  of  Burmington ;  it  was  not  for  him  to  say  that 
he  could  not  himself  perform  the  duties,  since  such  sn 
ailment  would  be  available  for  any  pluralist ;  thst 
his  being  vicar  of  Wolford  (Ud  not  necessarily  entail 
upon  him  the  duty  of  pei  forming  divine 'servioe  at 
Burmington  :    (/^.   v.  GoodciiUd^  £L,  Bla.  &  £L 

F.  df.  White,  contra,  argued  that  originallj  the 
two  livings  had  been  united,  and  that  the  impropriate  - 
tithe  rentchai^  of  Burmington  had  been  leased  to  the  - 
vicar  of  Wolford,  by  a  resolution  of  Merton  College,  in 
augmentation  of  the  said  vicarage  of  Wolford,  Burmington 
being  in  fact  a  chapelry  of  Wolford ;  and  that,  had  the  lease  * 
not  been  granted,  still,  as  Merton  College  must  have 
employed  a  curate  for  Burmington  they  would  have  been  • 
entitled  to  have  had  his  stipend  deducted;  iUitchcoek 
V.  Thomboroagh,  2  BoU.  Ab.  837  ;  Heg.  t.  Adametj 
4  B.   &  Ad.  61;  lieg.  v.  Sumsdaine,  10  A.  &  £.• 
157.) 

The  ^MorM|F-(r«»era/ replied* 

CocKEUjRN,  C  J.— I  am  of  optnion  that  the  rate 
was  a  good  rate,  and  that  the  tithe  rentdiaigs  was 
properly  aaaessed.  The  objeetious  taken  met  npen  tiro- 
grounds :  first,  that  the  diapeliy  of  Burmington  was  to 
be  taken  as  one  with  Wolfoid,  and  that  the  two  toge- 
ther fonned  but  one  benefice,  and  that,  as  Mr.  Wheeler 
was  unable  to  disehargs  liis  spkitual  dnlies  in  both 
without  the  assistanne  of  a  curate,  he  is  entitled  to  have 
the  salary  of  anch  curate  dedneted  in  ascectauung  the 
Mtsable  valaa  of  such  rantoharge.  This  praeseds  upon 
the  asinmpHon.  that  the  two  parishes  an  aeeessarily 
oonaected.  Pcesibly  at  aeme  remote  period  the  ehapeliy 
of  BumingtMi  may  have  been  a  dependeaqr  ef  the- 
parish  of  WolfM;  bit  it.is  quite  elaar  that  for  a  kng. 
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Reo.  v»  Jobhua  Yeabon  asd  Jambs  Bikch. 


[G.  Cjm.  R. 


earies  of  yean,  perhaps  for  centuries,  they  bive  been 
dissoetntsd  so  as  to  form  two  distinct  psrishes.     It 
appeurs  that  for  many  years  the  authorities  of  Merton 
College  have  been  in  she  habit  of  dealing  with  tlie  rent- 
oharge  as  of  a  distinct  parish,  lometinMS  appointing 
one  of  their  own  body,  sometimes  another,  and  even 
the  present  app.  was  appointed  to  Wolford,  and  held  it 
fonr  years  before  the  college  thonght  proper  to  grant 
liim  the  lease  of  the  tithe  rentcharge  of  Burmington, 
^ith    the    obligation    of    providing   for    the  perfor- 
mance of  spiritual  duties.     It  is,   therefore,  impos- 
•aible   to  conclude  that  the  two  sre  so  indissolubly 
<»mneoted  as  to  form  one  benefioe.    Mr.  Wheeler  then 
stands  in  the  position  of  a  dergyman  holding  two  liv- 
(ings,  and  lUg.  v.  Goodehild  is  an  authority  for  saying 
^hat  the   rector  was  not  warranted  in  deducting  the 
stipend  of  the  curate.    It  was  quite  optional  with  him 
whether  or  not  he  would  aooepi  the  lease  of  the  tithe 
irentcharge  of  Burmington.    But  tlien,  secondly,  it  is 
said  that,  inasmuch  as  Merton  College  are  the  impro- 
fpriators  of  the  tithe  rentcharge  of  Burmtngton,  with 
the  obligation  of  employing  a  minister  to  perfonn  the 
spiritual  duties,  the  salaiy  of  a  curate  is  a  necessary 
outgoing,   and  ought  to  be  deducted.    Now  it  is  not 
Miecessary   for  the  present  purpose  to  consider  what 
might  be  our  decision  if  Merton  College  took  the  tithe 
rentcharge  themselves,  and  employed  a  curate  to  per- 
form the  duties  and  paid  him  a  salary,  for  that  is  not 
the  present  case ;  for  here  the  whole  of  the  tithe  rent- 
chaise  ia  plaoed  at  the  disposal  of  the  vicar  of  Wolford, 
who  discharged  the  duties  at  Burmington  as  any  ordi- 
nary rector,  and  in  whose  hands  the  whole  of  the  rent- 
charge  wonld  be  rateable.    I  confess  I  cannot  see  the 
•difference  between  a  rector  who  takes  the  whole  titlie 
Tentchai^  and  one  situated  like  the  app.,  and  I  see  no 
oreason  why  he  should  be  placed  in  a  better  situation. 
tBut,  without  giving  an  express  opinion,  I  am  strongly 
-inclined  to  think  that  if  the  college  themselves'  em- 
^ployed  A  curate  they  would  be  liable  to  be  assessed  to 
the  whole  amount  of  the  tithe  rentcharge.    I  cSn  see 
oio  reason  why  they  should  not  be  liable,  or  be  in 
a    better    situation    than   a   spiritual,  rector    who 
stakes    the    tithe    rentcharge.        In    ancient    times 
the  tithes   were  annexed   for  the  purpose  of  pro- 
•viding  for  the  performance  of  the  spiritual  duties  of 
Ihe  parish ;  why,  therefore,  when  there  is  a  lay  impro- 
.priator  instead  of  a  spiritual  one,  should  there  be  any 
•difference  ?    I  quite  agree  with  my  brother  Blackburn 
that  the  principle  laid  down  in  JUff-  v*  GoodchUd 
shonld  not  be  extended. 
Blackbubw,  J.  ooncnned. 

Judi^mmtfar  Ihn  r9tp9. 

X'iVo^e. — This  oase  will  doubtless  cause  a  oonsiderable 

amoQnt  of  perplexitf  to  parish  offloen,  as  well  as 

to  the  dergy,  and  probably  give  rise  to  a  good  deal 

of  litigation.    In  the  preceding  case  on  the  same 

point  QuUe,  p*  462)  the  court  held  that,  wuhr  the 

eiroumttamee$iA9  enrate'a  salary  might  be  dedneted. 

Hers  the  deduetion  was  not   permitted.    As  no 

principle  was  laid  down  for  guidance  it  will  be  veiy 

difficult  for  the  oveneexs  to  determine  in    such 

•ease  whether  the  ehnomsfasnoes  justify  a  deduction* 

Perhaps  the  nearest  test  will  be  the  question,  '*  Is  a 

.  curate  re^immte  for  C&e  neecZf  of  the  parish  (not  for 

*tiie  ooDveiyeiioe  of  the  hioiunbeiit)  ?— -Ed.] 


OBowir  OASES  &xnannBD. 

Beportaa  by  Jobs  Taoiosoif,  Esq.,  Bavrisiei^-Laiw. 

SaHardagf,  Nov,  16. 

Bjsg^  V,  JosavA  Ykadon  and  Jaubs  Bircr. 

Fndktmtnt'-^Gemni^fir  grieomu  ho^fy  brtrm^  cuUmff, 
&taJbbmff  and  wmmding^  and  oeoati&mnff  aeHuU 
hodUg  harm  'VetdieSrfoommm^  attoMk-^Rtfrnai 
to  take  tueh  verdict — Muearriage. 

Upon  an  indktmaU  ehargmgr  ike  de/U,  in  the  firtt 
eouHt  with  inflicting  grievous  bod^  harm;  in  ffte 
second  eeuni  wiA  mhmjtdig  and  maUeiousfg  emit' 
tSng^  stahhtng  andtDmrnding;  and  in  do  tkiri  cownt 
with  aesoMking  and ocoasioning  actaal  hodify  Aorm; 
the  jwrg  retwrned  a  verdiet  of  guilty  of  a  common 
ttssandL  The  ehatrman  declined  la  taSoe  thai  vet^ 
dict^  an  the  groand  that  a  common  assanlt  «Nit  fioi 
inebided  in  the  indictment^  and  toidthejwy  to  re- 
considBr  their  nerdicL  The  jury  then  found  the 
defU»  guUtg^  and  a  verdict  vaa  entered  cfguiltg  of 
an  aseauU  occastoning  bodUg  Aai^  vkerrngMn  the 
chairman  sentenced  the  prisoners : 

HM,  that  (he  first  verdict  ought  to  have  Been  fa£efi, 
and  Aat  the  second  ought  not^  and  that  the  pri' 
soners  ought  not  to  undergo  dte  sentence ;  that  there 
had  been  a  mistrial,  ami  that  a  venire  de  novo 
should  issue. 

Case  reserved  for  the  opinion  of  this  court  by  the 
ohaurman  of  the  West  Biding  of  Yorkshire  ses- 
sions.    ' 

Joshua  Yeadon  and  James  Birch  were  indicted  at 
the  quarter  sessions  for  the  West  Riding  of  Yorkshire, 
held  at  Bradford  on  the  2nd  July  1861,  under  14  & 
15  Vict  c  100,  s.  29,  and  14  &  15  Vict.  c.  19,.  s.  4, 
as  follows : — 

^  West  Biding  of  Yorkshire  to  wit. — ^The  jurors  of 
our  Lady  the  Queen,  upon  their  oath  present,  that 
Joseph  Yeadon,  late  of  Otiey,  in  the  West  Biding  in 
the  county  of  York,  labourer,  and  James  Bireh|  late 
of  the  same  place,  labourer,  on  the  2Srd  May  in  the 
24  th  year  of  the  reign  of  our  Sovereign  Lady 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,  with  force  and  anns,  at  the  parish  of  Gniseley  in 
the  said  West  Riding  of  the  cuunty  of  York,  unlaw- 
fully and  maliciously  did  assault  one  Hiram  Roberts, 
and  did  then  and  there  unlawfully  and  maliciously 
kick  and  wound  him  the  said  Hiram  Roberts  in  and 
upon  the  face,  month  and  neck  of  him  the  ssid 
H.  Roberts,  and  thereby  then  and  there  did  unlawfully 
and  maliciously  inflict  on  tiie  said  H.  Roberts  grievous 
bodily  harm,  to  the  great  damage  of  the  said 
H.  Roberts,  against  the  form  of  the  statute  in  such  osse 
made  and  provided,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity* 

**  Second  count. — ^And  the  jurors  aforesaid,  on  their 
oath  aforssaid,  do  further  present,  that  the  said  J.  Yeadoa 
and  J.  Buvh  afterwards,  to  wit  on  the  said  23rd  May,  in 
the  year  aforesaid,  with  force  and  arms,  at  the  parish 
of  Gniseley  aforesaid,  in  the  said  West  Riding  of  the 
county  of  York,  unlawfully  and  maliciously  did  eat, 
stab  and  wound  the  said  H.  Roberts,  to  the  gnat 
damage  of  the  said  H.  Roberts,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  said  Lady  the  Queen,  her  crown  and> 
dignity. 

**  Third  count — And  the  jurors  aforesMd,  upon  thdr 
oath  aforesaid,  do  further  present,  that  the  sold  J. 
Yeadon  and  J.  Birch,  afterwards,  to  wit  on  the  said 
23rd  May  in  the  year  aforesaid,  with  foroe  and  aimg 
at  the  parish  of  Gniseley  sforessid,  in  the  said  West 
Riding  of  the  cotmty  of  York,  in  and  npon  the  said 
H.  Roberts,  in  tiie  peace  of  God  and  our  ssid  Lady  the. 
Queen,  then  being  nnlawlnlly,  did  make  an  assaalt^ 
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tmd  him,  the  said  H.  Boberts,  then  and  there  unlaw- 
fuUj  did  beat,  wound  and  ill-treat,  and  did  thereby 
then  and  there  occasion  actoai  bodily  harm  to  the 
aaid  H.  Roberts,  so  that  his  life  was  greatly  despaired  of, 
and  other  wrongs  to  the  said  H.  Roberts  then  and 
there  did,  to  the  great  damage  of  htm,  the  said  H. 
Roberts,  and  against  the  peace  of  oar  said  Lady 
the  Qaeen,  her  crown  and  dignity  and  against  the 
form  of  the  statute,  in  such  case  made  and  pro- 
vided." 

The  indictment  did  not  contain  any  count  for  a  com> 
mon  assault  merely. 

On  behalf  of  the  proaecution  it  was  proved  that 
Yeadon  and  Birch,  on  the  23rd  May,  about  a  quarter  past 
eleven  at  night,  burst  open  the  housedoor  of  one  Sarah 
Clayton,  where  H.  Roberts  was  sitting  with  her  and  her 
son,  a  lad  aged  sixteen,  on  entering  they  both  attacked 
Roberts ;  he  was  twice  knocked  down  and  was  kicked 
about  the  face  and  body,  had  his  chin  cut  open  and  bis 
lip  cut  through,  two  teeth  knocked  out,  and  was  saved 
from  further  injury  by  the  entrance  of  neiglibonrs.  A 
surgeon  attended  him  all  the  next  day  and  the  fol- 
lowing morning. 

On  behalf  of  the  defence  it  was  alleged  by  way  of 
justification,  that  Yeadon  and  Birch  did  not  burst  open 
the  door,  but  that  Roberts  opened  it  from  the  inside 
and  struck  the  first  biow  with  a  fire  poker. 

The  amount  of  injury  sustained  by  Roberts,  and  the 
fact  that  it  was  done  by  the  defts.,  was  never 
denied. 

The  jury  were  told  by  the  chairman  in  his  summing 
up,  that  the  defts.  were  charged  with  an  aggravated 
assault  under  a  statute  speciaJly  framed  to  meet  such 
cases  as  are  not  sufliciently  punishable  under  the 
Common  Assault  Act. 

They  retired  and  found  a  verdict  of  *'  guilty  of  a 
common  assault." 

Before  the  verdict  was  entered  the  chairman  told  the 
jury  that  they  had  found  the  defts.  guilty  of  an  ofilence 
with  which  they  were  not  charged  in  the  indictment, 
and  that  they  must  reconsider  their  verdict :  that  if 
they  thouglit  the  defts.  had  unlawfully  assaulted 
Roberts,  and  thereby  occasioned  him  sctual  bodily  harm, 
they  must  find  the  defts.  guilty,  but  must  acquit  them 
if  there  was  any  doubt. 

Th^  then  found  the  defts.  guilty,  and  a  verdict  was 
entered  of  **  guilty  of  an  assault  occasioning  bodily 
harm.** 

On  this  it  was  contended  for  the  defence,  that  the 
first  verdict,  **  guilty  of  a  common  assault,"  was  really 
an  acqnittal,  and  ought  to  have  been  taken  as 
such. 

The  chairman  doubted,  but  sentenced  the  defts.  ecch 
of  them  to  hard  labour  for  four  calendar  months,  and 
discharged  tbem  on  their  finding  bail,  to  appear  and 
render  themselves  in  execution  of  judgment 

The  opinion  of  the  court  is  asked  whether  the  ver- 
dict of  guilty  of  a  common  assnult  ought  to  have  been 
taken,  and  was  tantamount  to  an  acquittal,  or  should 
the  second  verdict  stand,  and  the  defts.  undergo  the 
sentence. 

Frank  WonaiALD,  Cbairman. 

Ko  counsel  appeared  for  the  prisoners. 

T,  Campbdl  Foster  for  the  prosecution. — No  doubt 
the  first  verdict  of  guilty  of  a  common  assault  was  one 
which  ought  to  have  been  taken,  and  it  has  been  so 
held  upon  this  form  of  indictment :  (^Reg.  v.  Oliver^ 
Beirs  0.  C.  287,  and  8  Cox  C.  C.  384.)  The  substance 
of  the  offence  charged  and  proved  was  a  battery,  which 
includes  an  assault.  It  is  submitted  that  the  latter 
part  of  the  second  verdict,  **  occasioning  bodily  harm," 
is  merely  matter  of  aggravation,  and  may  be  struck 
out,  and  that  that  verdict  may  be  treated  as  one  of 
assault  only,  and  therefore  in  substance  the  some  as 
Ae  first  verdict. 

By  the  Court. — Wo  are  of  opinion  that  the  first 


verdict  of  ^'guDty  of  a  common  assault"  ought  to 
have  been  taken,  as  it  might  have  been,  upon  this 
indictment,  and  that  the  second  verdict  ought  not,  and 
that  the  defts.  ongfat  not  to  undergo  the  sentence. 

Cttr»  adv.  vuH. 

Nov.  27. — By  the  Court. — In  this  case  there  has 
been  a  mistrial,  and  a  ventre  de  notfo  roust  be 
awarded. 

[^Note. — It  is  settled  law,  that  on  an  indictment  for 
wounding  a  verdict  for  a  common  assault  may  be 
found.  The  only  question  in  this  ease  was,  whether 
the  verdict  might  be  accepted  as  a  verdict  for  a 
common  assault,  by  treating  as  surplusage  the 
three  last  words  *'  occasioning  bodily  harm."  The 
decision  is,  that  this  could  not  be  done,  but  that  the 
verdict  must  be  taken  as  it  was  given.  However, 
the  onlj  result  is  a  new  trial,  not  an  acquittal 
—Ed.] 


Saturday^  Kov.  9. 

(Before  Polix)ck,  C.B.,  Wightman  and  Williams, 
JJ.,  and  Martin  and  Channell,  BB.) 

Rbo.  V.  Donald  McDonald. 

EmbezzUment — Servant    or  partner — Share  of 

proJU: 

Previous  to  1855  the  prisoner  teas  m  the  prosecutor^ 
service  as  cashier  and  coUedorj  and  another  person 
W.  as  salesman.  In  that  year  the  prisoner  and  W. 
applied  each  for  an  increase  of  salary y  and  in  the 
end  the  prosecutors  agreed  to  allow  each  of  them  1 3^ 
per  cenL  on  the  profits  in  addition  to  their  walarits^ 
and  if  there  vms  no  prqfit  in  any  year,  neither  the 
prisoner  nor  W.  were  to  conirthule  anytftiny  towards 
the  loss,  but  were  to  receive  their  salaries  cnXy.  The 
prisoner  and  W.  from  time  to  ft'me,  instead  of 
receiving  their  sharee  of  the  profts  at  the  end  of  the 
year,  allowed  portions  of  them  to  remain  in  the 
hands  of  the  prosecutors  at  7  per  cent,  • 

Heidf  that  the  prisoner  was  a  servant  of  the  prose*, 
cutors  within  the  meaning  of  the  7^8  Geo.  4,  e. 
29,  s.  47,  and  liable  to  be  convict^  of  easbetzk' 
menL 

Case  reserved  for  'the  opinion  of  this  Court  by  the 
Recorder  of  the  borough  of  Manchester. 

At  the  quarter  sessions  for  the  city  of  Manchester, 
holden  before  me,  on  Monday,  the  24th  June  1861, 
Donald  Bl*DonaId  was  tried  and  convicted  on  an  in- 
dictment for  embeszling  three  several  sums  of  6632.  St., 
449t  5«.  6dL,  and  182^  6<.,  the  property  of  Joshua 
Lord  and  another,  his  masters. 

Tlie  prosecutors,  Joshua  Lord  and  Richard  Smith, 
carried  on  business  as  manufacturers  at  Bae«p,  under 
the  style  of  James  Smith  and  Soni,  hut  there  were  no 
other  partners  than  the  two  above  named ;  they  also 
carried  on  business  in  Birchin-lane,  Manchester,  ss 
commission  agents  in  cotton  doth  and  yam.  At  their 
establishment  in  Birchin-lane  they  sold  their  own  goods 
nunufactured  at  Bacnp,  and  other  persons  also  con- 
s'lgued  goods  to  them  to  sell,  and  they  themselfcs 
bought  goods  to  seU  again  there. 

The  prisoner  was  in  their  service  in  the  Manchester 
business  as  cashier  and  collector,  and  a  person  of  tlw 
name  of  Edward  WilUamaon  was  their  salesman. 

In  1855,  the  prisoner  and  Williamson  having  hdd 
their  respective  situations  in  the  service  of  the  prose- 
cutors for  about  seven  years,  applied  to  have  their 
salaries,  which  were  1 50/.  a-yeareach,  increased.  This  was 
not  at  once  acceded  to,  but  in  the  end  the  prosecutors 
agreed  to  allow  the  prisoner  and  Williamson  each 
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12^  per  cent,  on  the  profits,  in  addition  to  their 
«Balaries;  and  it  was  stipulated  that  if  the  concern 
^oaM  be  a  k»iR|^  one  in  an/  year,  neither  the  prisoner 
inor  Williamson  were  to  contribute  anything  towards 
vibe  loss,  but  that  in  that  event  they  would  have  to  be 
content  with  their  salaries. 

None  of  these  parties  intended  to  alter,  nor  np  to 
^the  time  of  the  prisoner's  apprehension  on  this  charj^c, 
did  any  of  them  suppose  that  they  had  altered  by  this 
arrangement  the  relation  of  master  and  servant  which 
htd  previoosly  existed  between  the  prosecntora  and  the 
firisoner  and  Williamson. 

'  After  this  arrangement  the  prisoner  and  Williamson 
«ontinnfid  to  dbcharge  the  same  duties,  and  to  hold 
Che  same  positions  they  had  respectively  done  before, 
4uid  neither  of  them  bad  any  oontroi  over  the  manage- 
ment of  the  bosiness. 

Amongst  the  payments  which  the  prisoner  as  snch 
•cashier  had  to  make,  were  the  wages  and  salaries  of 
•flervants  (the  weekly  payments  were  called  wages, 
monthly  payments  salaries),  and  in  his  aocoont  he 
credited  himself  every  month  with  the  payment  of 
his  own  salary  amongst  the  lest  as  be  had  done 
before. 

At  the  end  of  the  first  year  after  the  arrangement, 
prosecators  proposed  to  prisoner  and  WillUmson  to 
leave  with  them  a  portion  of  the  profits  they  had  then 
4o  receive,  and  that  the  prosecntora  would  alloijr  tliem 
7  per  cent,  upon  it  This  was  as  an  indacement  to 
them  to  save  their  money,  but  they  both  then  declined 
doing  so  at  that  time.  At  the  end  of  the  next  year, 
they  each  left  70t  with  the  prosecntors,  they  agreeing 
to  pay  them  7  per  cent,  for  it,  the  men  being  at  liberty 
to  draw  it  out  any  time  if  they  thought  they  could  lay 
it  out  to  more  advantage.  It  was  afterwards  increased, 
aad  at  the  time  of  this  trial  the  prisoner  and  Willuim- 
aon  had  each  120A  in  the  hands  of  the  prosecutors, 
for  which  they  were  entitled  to  receive  7  per  cent. 
«•  long  as  it  remained  there.  Seven  per  cent  was  the 
interest  with  which  tbe  prosecutors  debited  the  concern 
en  tbe  capital  employed  by  them  in  it. 

There  never  was  in  any  one  year  an  actual  loss  to 
the  ooncem.  But  in  1860  a  great  many  bad  debts 
were  made ;  and  at  the  stock-ti^ng  at  the  end  of  that 
^year  the  profits  were  veiy  trifling  mdeed;  and  the 
prosecntors,  in  consideration  of  that,  made  to  each  of 
•their  men,  the  prisoner  and  Williamion,  a  present  in 
Addition  to  their  salaries. 

On  these  facta  the  jury  were  of  opinion  that  the 
prisoner  was  a  servant  within  the  meaning  of  the 
statute,  and  found  him  guilty,  and  I  sentenced  him  to 
be  imprisoned  and  kept  to  hard  labour  in  the  gaol  of 
the  city  of  Manchester  for  eighteen  months. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  jury  were  warranted,  on  the  above-stated  facts,  in 
finding  that  the  prisoner  was  a  servant  witliin  the 
meaning  of  the  statute. 

It  the  court  should  be  of  opinion  that  they  were, 
the  verdict  and  sentence  to  stand ;  if  otherwise,  both 
to  be  set  aside. 

Bo.  B.  Armstrong,  Becorder  of  Manchester. 

No  counsel  appeared  for  the  prisoner. 

E<ipwoody  for  the  prosecution,  referred  to  Harringlon 
•V,  Ckurchteard,  29  L.  J.  Ch.  521,  to  show  that  the  ar- 
•rangement  was  a  contract  of  hiring  and  service,  and 
•  not  a  partnership. 

By  the  Court. — The  prisoner  was  not  a  partner 
with  the  prosecaton,  and  was  properly  convicted. 

Conviction  affirmed. 

^[Kote.'^To  share  profits  constitutes  a  partnership, 
but  only  ss  regards  the  claims  of  creditors,  not  in 
the  relationship  of  the  parties  inter  se.  To  pay  a 
iervant  by  a  percentage  on  the  profits  does  not  change 


the  character  of  the  service  ;  if  in  other  respects 
he  is  in  fact  a  servant  It  is  the  natnre  of  the 
engagement,  and  of  the  duties  performed,  that 
determines  the  relationship,  and  not  the  mode  of 
payment — Ed.] 


COURT  OF  COMMON  BENCH. 

Keported  by  Daxibl  Thomas  Evaxs  and  W.  3Iaki>«  Esqrs- 

Barrlsters-at-Law. 
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Friday^  Nov,  15. 

SMmi  (app.)  r,  Huggktt  (resp.) 

Smith  (app.)  v.  Jaaiks  (resp.) 

Election  Inw — Notice  of  objection^ Service,  on  over^ 
fteer  through  jtoist^^  Vict,  e.  18,  sf.  7,  17,  100,afi(f 
101  —  Count jf  vote — Borough  vote. 

In  serving  notices  of  objection  through  the  post  on 
overseers^  it  is  not  necessary  that  the  formoHties 
required  bg sect.  100  o/stat.  6  Vict.  c.  18,  shouldbe 
observed;  it  is  enough  to  post  them  properly 
addressedy  so  that  theg  reach  the  overseers  t»  duo 
time;  therefore^ 

Where  the  director  indosed  a  nmnher  of  notices  oj 
chjecAon  in  one  and  lite  same  envelope  addressed  to 
the  overseer,  and  there  tons  evidence  that  theg 
reached  him  in  due  time,  and  were  published  by 
him. 

The  Court  held,  that  service  through  the  post  vfas  the 
same  as  service  by  an  agent,  and  was  therefore 
good. 

This  was  an  appeal  from  the  decision  of  the  revising 
barrister  for  Westminster. 

CASE. 

At  a  court  held  before  me,  the  barrister  duly  ap« 
pointed  to  revise  the  list  of  voters  for  the  city  of  West* 
minster,  Henry  Smith  objected  to  the  name  of  John 
Michael  Allen  being  retained  on  the  list  of  voters  for 
the  parish  of  St.  Aime*s,  Westminster.  The  name  of 
John  Michael  Allen  appeared  on  the  list  of  persons 
claiming  to  vote  in  the  subjoined  form : 


Allen,  John  Mlcbael 


87,  Wardour* 
street 


House 


S7,  Wardonr- 


The  facts  of  the  case  were  as  follows:— On  my 
calling  on  the  objector,  in  conformity  with  the  40th 
section  of  stat  6  Vict  c  18,  to  prove  the  service  of 
his  notice  of  objection  on  the  overseers  of  the  parish  of 
St.  Anne,  it  appeared  that  this  notice  was  inclosed  in 
the  same  cover  with  several  others  intended  to  be 
served  by  the  objector  in  the  same  parish,  the  cover 
addressed  "  To  the  Overseers  of  the  parish  of  Saint 
Anne  in  the  city  of  Westminster,"  and  a  parcel  of 
notices  thus  made  up  was  dispatched  by  post,  but  the 
regulations  prescribed  by  the  100th  section  of  the 
above-mentioned  statute  for  the  posting  notices  of 
objection  were  not  followed,  and  no  duplicate  stamped 
by  any  postmaster,  according  to  the  provisions  of  that 
section,  was  produced  before  me.  Tbe  notice  of  objec- 
tion reached  tbe  overseers  of  the  parish  of  St  Anne  on 
or  before  the  25th  Aug.,  and  was  by  them  included  in 
their  published  list  of  objections. 

It  was  contended  that  service  of  a  notice  of  objec- 
tion on  overseers  by  post  in  the  manner  described 
was  sufficient  to  satisfy  the  provinons  of  the  statute, 
and  that  if  it  were  not  sufficient,  the  effects  of  the 
irregularity  were  removed  by  the  publication  of  the 
objection  in  the  overseers*  list 

On  the  first  point  I  was  of  opinion  that  if  notices  of 
objections  were  served  on  overseen  by  post  at  all,  the 
mode  of  posting  prescribed  by  the  100th  section  of  the 
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-statnto  6  Vict.  e.  18,  miut  be  adopted.  This  mode  of 
jMstlng  being,  by  the  107th  aectioo,  made  applicable  to 
the  aenrioe  of  notice  on  oveneera,  ooald^only  be  proved 
before  the  revising  barrister  bj  production  of  a  duplt- 
•cate  stamped  by  a  postmaster  in  conformity  with  the 
regulations  provided  by  the  100th  section  of  the 
stMtnte. 

On  the  second  point  I  wss  of  opinion  that  it  was 
not  in  the  power  of  the  overscan  by  the  publica- 
tion of  the  objection  to  remove  the  effects  of  any  ir- 
>regalarity  committed  by  the  objector  in  the  perfurm- 
>ance  of  any  of  the  acts  required  from  him  by  the 
statute. 

My  conclusion  on  fdie  case  before  me  was,  that 
there  had  not  been  snch  a  service  of  the  notice  of 
objection  on  the  overseers  as  the  Act  of  Parliament 
demanded.  Consequently  I  retained  the  name  of  John 
Jdichael  Allen  on  the  Ust  of  voters  for  the  city  of 
Westminster;  but,  in  view  of  the  appeal  to  be  brought 
before  the  Superior  Court,  I  called  upon  the  said  John 
Hicliael  Allen  to  prove  his  qualification,  which  he  failed 
through  non-appearance  to  do. 

Other  appeals  in  the  casts  of  pecsons  named  in  the 
list  sabjoineid  depend  on  the  same  dedsion  and  OBght 
to  be  consolidated  with  it* 

If  my  decision  in  the  case  was  wrong,  the  name  of 
the  said  John  Michael  Allen,  and  also  of  the  other 
persons  named  in  the  list  subjoined,  aooonlingto  their 
respective  descriptions  therein,  ooght  to  be  expunged 
from  the  register  of  voters  for  the  city  of  Westminster. 
If  my  decision  was  right  such  names  should  be 
retained  upon  the  register. 

(Signed)  T.  H.  T. 

Jfaenamant  (^BowIm  with  him)  for  the  app.— It  is 
submitted  that  the  services  of  the  notices  of  objection  was 
sufficient,  especially  so  as  they  reached  the  oveneer  in 
•due  time,  and  were  published  by  them.    It  is  Imma- 
teriitl  how  the  notice  reaches  the  overseer ;    if  it  be 
•shown  that  it  actually  reached  him  in  time,  the  mode 
■of  service  b  of  no  consequence.     Sect.  7  is  of  the 
■same  effect  as  sect.  17,  with  this  difference  only,  that 
the  former  applies  to  the  case  of  county  votes,  the 
latter  to  borough  votes.      Both  enact  that  any  person 
may  object  to  the  name  of  another  person  appearing 
on  the  list  of  voters,  and  eveiy  person  so  objecting 
shall,  on  or  before,  &c,  give  or  cause  to  be  dveii  to 
the  oveneers  of,  &c.,  a  notice  of  objection,  £c.,  snd 
«veiy  such  notice  of  objection  shall  be  signed  by  the 
party  objecting.    Then  sect.  100  prescribes  the  mode 
of  sending  objections  by  post,  and  of  proving  before 
the  revising  barrister,  by  means  of  the  production  of  a 
dnplicate  notice  stamped  by  the  postmaster,  that  the 
notice  of  objection  has  been  duly  servecl  on  the  person 
objected  to.      Sect.   101  enacts,  that  whenever  any 
notice  is  required  to  be  sent  to  the  overseen,  it  shall  be 
sufficient  if  snch  notice  be  delivered  to  any  one  of  such 
overseers,  or  shall  be  left  at  his  place  of  abode,  or  at 
his  office  or  other  place  of  transacting  parochial  busi- 
ness, or  shall  be  sent  by  the  post  free  of  postage, 
addressed  to  the  overseen  of  the  township  or  parish, 
naming  it,  and  the  county,  city,  or  borough,  &&,  to 
which  the  notioe  so  sent  may  relate,"  &c     From  this 
it  would  appear  that  the  mode  of  service  is  immaterial, 
so  that  service  sctually  is  effected  within  the  prescribed 
time :  (^Bishop  v.  //e(ps,  2  C.  B.  45  ;  Jones  v.  Innous, 
17  C.  B.  290,  295 }   PhMju  v.  EitsoUy  1  C.  M.  &  B. 
374.) 

D.  Keane  contra.— The  statute  by  sect  100  de- 
scribes the  process  and  mode  of  service,  and  it  must  be 
observed.  Here  a  number  of  notices  were  inclosed  in 
one  envelope  and  sent  to  the  overseen,  which  is  clearly 
not  enough:  {Ihmkp  t.  Higgmt,  1  CI.  &  Fm. 
381.) 

[The  Court  now  took  the  next  esse,,  to  which  the 
will  apply.] 


Smith  (app.)  0.  Jasuk  (reap.) 

This  was  an  appeal  from  the  decision  of  the  rsrisng 
barristen  for  the  county  of  Middlesex. 

At  a  court  held  before  the  barristen  duly  appointed 
to  revise  the  list  of  voters  for  the  county  of  MiddlesrT, 
on  Oct.  28,  1861,  at  Brentford, 

John  Antony  Coates  objected  to  the  name  of 
George  Henry  Haywaid  being  retained  on  the  list  of 
voten  fur  Brentford.  The  name  of  George  Henry 
Haywaid  appMred  on  the  list  of  penoos  daimiog  to 
vote  in  the  subjoined  form  : 


Hayward,  Georse 
Henry 


Acton 


Copyhold  Lands 
and  Buildings 


Church  Field, 

ActDllk 


The  fscts  of  the  esse  were  ss  follows  :— • 
On  our  calling  upon  the  objector,  in  oonfonnity  with, 
the  40th  section  of  statote  6  Vict,  c  16,  to  prove  the 
servioe  of  his  notics  of  objection  on  the  oveneers  of 
the  parish  of  Aoton,  in  the  county  of  Middlrsex,  it 
appeared  that  this  notioe  was  inclosed  in  the  samo 
cover  with  several  othen  intended  to  be  senred  by  the 
objector  in  the  same  parish.  The  cover  had  been 
addressed  *'  To  the  Overseen  of  the  parish  of  Acton,  in 
the  ooanty  of  Middlesex.'*  and  the  parcel  of  notioM 
thus  made  up  was  dispatched  by  post ;  hot  the  regn* 
hitions  prescribed  by  the  100th  section  of  the  abovO' 
mentioned  statute  for  the  posting  of  notices  of  objee- 
tion  were  not  followed,  and  no  duplicate  damped  by 
any  postmsster  according  to  the  provisions  of  that 
section  wss  produced  befine  ns.  The  notioe  of  obje^ 
tion  reached  the  overseen  of  the  parish  of  Aoton  on 
or  before  tlie  25th  Aug.,  and  was  by  them  uielnded  in 
their  published  list  of  objeetioos. 

It  wss  contended  that  service  of  a  notiee  of  objeo- 
tion  on  overseen  by  post  in  the  manner  described  wa» 
sufficient  to  satisfy  the  lOlstseetion  of  the  sUtnte,  and 
that  if  it  wen  not  sufficient  the  effiMts  sf  the  ifng»- 
larity  were  removed  by  the  publication  of  the  objeetioii 
in  the  overseen*  list 

On  the  fint  point  we  wen  of  opinion  that,  if  notioen 
of  objection  wen  served  on  overseen  by  pest  at  aU^  the 
mode  of  posting  presoribed  by  the  lOOth  seotwi  a£ 
the  statute  6  Vict  c.  18,  muat  be  adopted,  this  mode 
of  postmg  bttng,  by  the  lOlst  ssction,  msde  applicable 
to  the  service  of  notices  on  overseen ;  snd  that,  csnas 
qnently,  service  by  poet  of  a  notiee  of  objection  on 
overseen  oould  oidy  be  proved  befoce  the  rsvisinf  bar- 
rister by  production  of  a  duplicate  stamped  by  a  post- 
master, in  oonformity  with  the  regulstions  piovided  by 
the  lOOth  section  of  the  ststute. 

On  the  second  point,  we  wen  of  opmion  thst  it  was 
not  in  the  power  of  the  oveneers,  by  the  pnblioation  of 
the  objection,  to  remove  the  effects  of  inregolari^  eon- 
mitted  by  the  objector  in  the  performance  .of  snj  •f 
the  acts  required  from  hun  by  the  statute. 

Our  conclusion  on  the  esse  befoie  us  was,  that  tlisro 
had  not  been  snch  a  servioe  of  the  notice  oif  objection 
on  the  overseen  as  the  Act  of  Parlument  demanded. 
Consequently  we  retained  the  name  of  George  Heniy 
Hay  ward  on  the  list  of  voten  for  the  oonnty  of  Mid- 
dlesex ;  but,  in  view  of.  the  appeal  to  be  brought  before 
the  Superior  Court,  we  called  upon  the  ssid  Geoi]gs 
Henry  Hayward  to  prove  his  qualifieation,  which  he 
failed,  through  non-appearance,  to  do. 

Other  appals  in  the  cases  of  Uie  perMMM  named  ur 
the  list  subjoined  depend  on  the  same  dedsion,  and 
ought  to  be  consolidated  with  it. 

If  our  decision  in  the  case  was  wrong,  the  name  ef 
the  said  George  Henry  Hayward,  and  also  of  the  other 
persons  nsmed  in  the  last  subjoined,  scoording  to  their 
respective  descriptions  therein,  ought  to  be  exnnngsd 
from  the  register  of  voten  for  the  county  of  Midolesex. 
If  our  dedsion  waa  right,  then  such  names  should  be 
retained  upon  tin  register.        (Sgned) 

H.&M. 
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Bridgt^  ivtt  the  app.,  offered  no  argament. 

ITeMy  for  n8p.^-The  aervice  of  the  noftoe  of  objeo- 
-tioD  nniBt  be  in  the  mode  prescribed  by  sect  100  of 
the  Btulnte  ■  -thnt  is  to  say,  bj  the  prodnetion.  of  a 
dapMsiiti,' signed  by  the  objector,  and  stamped  by  the 
pottaiadlur,  and  nothing  less  will  suffioe.  Here  then 
"the  pfoef  failed.  The  17th  section  says  that  the 
objestor  diali  ^  g(ve  or  canae  to  be  given"  a  notice  to 
the  overseers.  Now  this  may  be  effected  in  variens 
wi^.  Yon  may  serve  the  notice  personally  ;  yon  may 
serve  it  by  an  agent,  or  you  may  send  it  \ff  the  post ; 
but  if  yon  adopt  the  latter  oonrse,  it  mnst  be  sent  in 
observance  of  the  fermalities  prescribed  by  sect. 
190. 

-Connsel  were  not  heard  in  reply. 

Krlb,  C.  J.— J  am  of  opinion  that  the  revising 
barrister  was  wrong  in  this  cose,  and  that  the  evidence 
was  sniSeient  -to  show  that  the  statnte  had  been 
complied  with  in  .respect  of  sending  no^oe  of  objection 
to  the  overMers.  The  statute  requires  tbut  tiie 
objector  shonld  .deliver,  or  cause  to  be  delivered,  notice 
of  objection  to  the  overseers,  and  the  evidence  here  is 
that  he  put  the  notice  into  the  post,  and  the  further 
evidence  is  that  the  notice  of  objection  reached  the 
overseen  in  due  time.  If  he  had  delivered  the  notices 
with  his  own  hand  there  would  have  been  no  question, 
and  so  if  he  had  sent  them  by  a  private  messenger  there 
would  have  bean  no  question.  He  did  send  them  by 
poet,  and  the  post  is  cow  for  many  purposes  of  law  an 
agent  between  the  parties  who  are  to  send  and  receive 
letters.  In  this  case  the  post  would  be  agent  for  the 
lender  of  the  notice,  and  he  therefore  sent  the  notice 
by  his  agent.  He  was  bound  to  go  ou  and  prove  that 
Lis  agent  delivered  the  notice,  and  that  ho  delivered  it 
in^time.  The  olgection  is,  that  by  sect.  100  a  special 
mode  is  provided  for  proving  the  service  of  notices.  A 
Btatntable  mode  is  ^ven  for  proving  that  the  notices  to 
which  that  section  applies  had  been  sent,  and  it  is  an 
enabling -statute  to  facilitate  the  proof,  and  it  relieves 
the  party  on  whom  the  obligation  is  oast  of  sending 
notlee— it  relieves  him  from  being  bound  to  produce 
evidenoeto  diosr  that  his  notice  reached  its  destina- 
tion,  provided  he  dispatched  it  according  to  the  forma- 
fities  mentioned  in  sect.  100,  such  as  sending  it  to 
the  post-office,  having  a  daplicate,  and  keeping  one 
dnplicate  and  getting  it  stamped.  Then  the  party  who 
delivers  these  two  duplicates  to  the  postmaster,  who 
sends  one  of  them,  is  enabled  by  the  statute  to  prove 
that  aU  that  the  statnte  requires  was  done  in  respect 
to  that  notice.  It  ia  tm  entirely  enabling  and 
faeflitating  provision,  and  it  takes  away  none  of 
the  modes  of  proving  that  the  notice  reached  its  desti- 
nation that  are  consistent  with  the  law  as  it  stood 
before ;  and  that  being  so,  the  argument  entirely  fails  in 
calling  upon  us  to  construe  the  statute  as  if  it  suid, 
^  Yon  must  send  by  pest,  and  nothing  is  sufficient  to 
show  that  the  notice  reached  its  destination  except 
the  statutable  mode  of  proving  it."  The  section 
has  no  such  words,  and  it  is  very  dear  to  my  mind 
that  there  was  no  snch  intention.  It  gives  facility 
if  the  party  chooiea  to  adopt  it.  Where  the  section 
does  apply  is  this— that  it  giws  a  facility,  but 
all  other  facilitieB  are  still  allowed  by  kw.  I  am  of 
ojMnion  that  all  that  tiie  statute  required  has  been 
done  by  showing  that  the  notice  was  delirered  to, 
the  poet  in  time,  and  hf  provbg  that  the  notice  reached 
Its  destination  in  time. 

Williams,  J. — ^I  am  enturely  of  the  same  oj^nion. 
It  is  quite  nnneoessary  for  the  conrt  to  say  what 
wonld  have  been  their  decision  if  in  this  case  the 
>  notioes  had  not  reached  the  overseers.  If  the  post- 
office  had  made  default,  the  question  might  have 
arisen  whether  there  had  been  a  suffident  compliance 
vrith  the  Act  to  «naiUe  ike  objector  to  stand  on  his 
objectioD;  but  the  notico  has  reached  the   orerseen, 


here,   and  therefore   it  is  sufficiently   demonstrated 
that  the  objector  has  complied  with  the  Act.      The- 
question  is  whether  the  objector  delivered,  or  canwd 
to  be  delivered,  his  notice  in  proper  time ;  and  I  am  of 
opinion  that  he  did. 

firues,  J.— -I  also  agree  with  what  has  fallen  from* 
my  Lord  and  my  brother  Wiiliama.  The  only  question 
arises  on  the  7th  and  17th  aeetions  of  the  statute — one- 
seetion  applying  to  the  case  of  county,  and  the  otherto 
that  of  borough  voters,  which  provide  that  a  party 
objecting  shall  give,  or  cause  to  be  given — that 
means  give  by  yourself  or  your  agents— notice  within 
proper  time.  In  tiiis  case  he  did  not  give  the  notice  by 
himself,  but  by  his  agent,  and  why  that  party  is  the- 
less  his  agent  becaw»e  he  is  a  public  officer  I  do  not 


Kbatikg,  J.— •!  also  agree. 

Judgment  fat  app, 
HmrffBmUh^  Norfolk<4treet,  attorney  for  app. 


BEOI0TRATIOX  APPKAU 

Nov,  19  tmd  22. 

Courtis  (app.)  v.  Blight  and  outers  (resps.) 

EUdion  law — Notloe  of  objeoitoa — ObJ9et43r*»  place 
of  abode — 6  Vid.  c.  18,  «.  7. 

The  true  place  -of  his  abode  at  the  time  of  signing  the 
notice  of  objection  must  be  stated  by  the  obfeator 
pursuant  to  6  Vict,  c.  18,  s,  7,  on  the  notice  sent  to 
tike  person  objected  to ;  imd  if  he  has  bond  fide  two 
places  ofabodet  it  is  enough  if  he  state  either. 

The  question.as  iovfhat  is  the  true  place  of  abode  of 
^  objector  is  rather  one  offaet  than  of  law. 

At  a  court  held  before  the  revising  barrister  duly 
appointed  to  revise  the  lists  of  %'oter8  for  the  borough 
of  Devonport,  for  the  revision  of  the  list  of  voters  for 
the  parish  of  Stoke  Damerel,  James  Webb  Courtis> 
objected  to  the  name  of  Walter  Seymour  Blight  and 
the  other  persons  whose  names  are  set  forth  in  the* 
schednle  hereto,  and  to  divers  other  persons  (whose 
names  it  is  not  material  to  mention),  being  retained  on 
the  list  of  persons  entitled  to  vote  in  the  election  of 
members  of  Parliament  for  the  borough  of  Devon- 
port. 

The  notices  of  objection  both  to  the  overseers  and- 
to  the  party  purported  to  be  signed  thus,  **  James 
Webb  Courtis,  of  25,  Clowance-etreet,  on  the  list  of 
voters  for  tlie  parish  of  Stoke  Damerel.'*  The  total 
number  of  cases  affected  by  these  notices  was  202. 

The  notices,  which  were  in  all  other  respects  good, 
were  impeached  on  two  grounds : 

1.  Thflt  the  place  of  abode  of  the  objector  had 
been  inserted  after  the  objector  had  signed  the  notices. 

2.  That  the  objector's  place  of  abode  was  not  pro- 
perly stated  in  the  notices. 

The  facts  were  as  follows  :— 

It  is  the  practice  of  the  overseers  of  the  parish  of 
Stoke  Damerel,  in  making  out  the  list  of  voters,  to 
divide  it  into  six  wards,  bejng  the  wards  into  which) 
the  parish  is  divided  for  municipal  purposes. 

The  name  of  the  objector  (the  app.)  appeared  twice- 
on  the  list. 

Fhat,  in  St  Ai^byn  ward  (which  is  the  second  ward 
in  order)  his  name  stood  thus  : 


Secondly,  in  dowance  Ward  (which  is  the  fonrtb 
ward  in  order)  his  name  stood  thus : 


Xkmtfwitthii  limwkBBtrerihtvottf'tfMffifioa- 
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tion  is  supposed  to  consist  of  two  houses  occupied  io 
BQCCcssion,  the  words  *^  in  succession  "  are  not  inserted, 
but  tlie  word  **  house'*  is  inserted  in  the  third  column, 
and  the  description  of  the  two  houses  is  inserted  in  the 
fourth  column  in  the  order  of  their  occupation. 

The  notices,  which  were  in  the  ordinary  printed 
form,  were  prepared  in  the  office  of  a  solicitor,  and 
were  properly  filled  in  with  the  name  of  the  person 
objected  to,  the  date,  and  the  like  before  the  objector 
signed  them,  but  a  blank  was  left  for  the  objector*s 
signature  and  place  of  abode.  The  app.  signed  all  the 
notices  with  his  own  hand  on  the  23rd  An^  1861, 
but  he  did  not  add  any  place  of  abode ;  but  imme- 
diately after  he  had  signed  them  the  words  **  25, 
Clowance-street,'*  were  written  after  his  signature  by 
the  clerks  who  had  previously  filled  in  the  other  written 
parts.  In  soma  cases  this  was  done  in  Ills  presence,  in 
all  cases  on  the  saqie  day. 

The  app.  gave  no  directions  fbr  the  insertion  of 
any  particular  place  of  abode ;  but  he  knew  that,  as 
fast  as  ho  signetl,  the  clerks  added  the  description, 
"  25,  Clowance-street/'  as  his  place  of  abode. 

It  was  contended  that  the  notices  were  bad,  because 
the  place  of  abode  was  added  after  the  app.  had  signed, 
and  without  any  express  direction  from  him. 

I  was  of  opinion  that  this  did  not  inralidate  the 
notices,  and  I  decided  that  (inasmuch  as  the  addition 
was  known  to  and  sanctioned  by  him)  the  notices 
were  in  this  respect  good. 

It  was  then  contended  that  the  notices  were  bad, 
because  25,  Clowance-street,  was  not  the  app.*s  place 
of  abode.  Upon  this  point  the  facts  were  as  follows  : 
— For  about  two  years  before  Feb.  1861  the  app. 
occupied  and  lived  in  25,  Ciowance-street.  The  houae 
belonged  to  his  mother,  but  much  of  the  furniture 
belonged  to  him,  and  it  had  been  verbally  agreed  be- 
tween the  spp.  and  his  mother  that  he  should  occupy 
the  house  as  her  tenant  at  will,  paying  no  rent ;  and 
that  she  should  live  with  him.  In  Feb.  1861  the  app. 
(who  until  Christmas  1860  had  been  in  a  solicitor's 
ofiice)  removed  with  his  wife  to  94,  Fore-street,  and 
there  the  app.  carried  on  the  business  of  a  licensed 
victualler  until  the  time  of  holding  this  oontt,  the  12th 
Oct.  1861.  During  all  this  time  the  app.  had  no 
other  occupation,  and  it  was  necessary  for  the  conduct 
of  the  business  that  he  and  his  wife  should  live  and 
sleep  at  94,  Fore-street. 

They  did  live  and  sleep  there  from  Fob.  1861  until 
the  12th  Oct.  1861  without  any  interruption  save  this, 
that  4he  app.  and  his  wife  slept  at  25,  Clowance- 
street  one  night,  and  that  the  app.  himself  slept  there 
ten  nights.  The  app.  and  his  wife  were  living  and 
slept  at  94,  Fore-street,  on  the  23rd  Aug.  1861.  The 
app.,  however,  continued  the  occupation  of  25,  Clow- 
ance-street,  and  he  did  nothing  to  prevent  him  from 
returning  to  live  there,  and  he  intended  to  return  to 
live  there  whenever  it  should  suit  his  convenience ;  and 
about  the  1st  .Oct.  1861  he  entered  into  an  arrange- 
ment (which  has  not  been  yet  carried  into  effect)  to 
discontinue  the  business  carried  on  at  94,  Fore-street, 
and  give  up  the  occupation  of  the  premises. 

After  the  app.  removed  to  94,  Fore-street,  his 
mother  had  no  other  permanent  home  than  25,  Clow- 
ance-street,  and  she  occasionally  resided  there,  and 
whilst  she  so  resided  the  app.  kept  a  woman  servant  to 
attend  on  her ;  but  between  February  and  October  the 
mother  frequently  lived  ehiewhere,  sometimes  with  the 
app.  at  94,  Fore-street,  sometimes  with  a  daughter  at 
Kingsbridge,  which  is  fifteen  miles  from  Devonport, 
andduringthemotiier*sabsencefrom25,Clowance-8treet, 
no  servant  was  kept,  so  that  it  frequently  happened 
that  the  house  25,  Clowsnce-street,  was  left  for  two  or 
three  weeks  at  a  time  without  any  one  living  in  it,  and 
no  servant  was  kept  there  during  the  months  of  July, 
August  and  September. 

Upon  these  facts  it  was  «ontsiided  by  the  resps.  thtt 


94,  Fore-street,  and  not  25,  Clowanoe-strset,  was,  o» 
the  23rd  Aug.  1861,  the  app.'s  true  place  of  abode ; 
that  he  could  not,  for  this  purpose,  have  two  places  •«£ 
abode,  and  that  the  notices  were  therefore  bad. 

In  was  contended  by  the  app.--l.  That  tha  place  of 
abode  was  rightly  stated,  inasipnch  as  25,  Glowanoe- 
street,  was  the  place  of  abode,  stated  on  the  list  of 
voters  fiir  Glowance  ward.  2.  That  the  app.  had  two 
places  of  abode ;  that  is  to  say,  25,  Clowanoe-«treet,his> 
permanent  home,  and  94,  Fore-street,  his  temporary 
residence. 

I  was  ol  opinion  that  the  app.  was  required  to  state- 
his  true  place  of  abode  at  the  time  when  he  signed  the- 
notices;  that,  if  he  really  had  two  bonafid»  places  of 
abode,  he  might  state  dther ;  but  I  thought  that  it 
was  not  sufficient  to  prove  a  mere  legal  roddeaoe  at 
25,  Clowance-street,  and  I  was  of  opinion  that,  under 
the  circumstances  above  stated,  35,  Clowance-street 
had  for  the  time  ceased  to  be  the  app.*s  place  of  abode, 
and  that  94,  Fore-street  was  for  the  time  his  only  tm» 
place  of  abode.  I  therefore  decided  that  the  notices 
were  bad,  and  retained  on  the  lut  the  names  of  the- 
persons  objected  to ;  but  I  offered  to  allow  them  t(^ 
prove  their  respective  qualifications,  which  some  of 
them  did,  but  tiie  resps.  whose  names  are  set  fortli  in 
the  schedule  hereto  failed  or  declined  to  do  so. 

The  appeals  in  all  these  cases  depend  upon  the  same- 
decision,  and  ought  to  be  consolidated. 

If  the  Court  of  C.  B.  shall  be  of  opinion  that  the* 
notices  of  objection  were  invalid  for  either  of  the  rea- 
sons insisted  on  by  the  resps.,  the  register  will  remaioi 
without  amendment;  but  if  the  court  shall  be  of 
opinion  that  app.  was  properly  described  as  of  SS, 
Clowance-street,  and  that  the  notices  were  not  in> 
valid  by  reason  of  the  addition  of  the  place  of  abode- 
after  the  app.  had  signed,  then  the  names  of  the*per^ 
sons  set  forth  in  the  schedule  hereto  are  to  be  ex- 
punged from  the  register.        (Signed)        H.  T.  £ 

Lush  (£.  N,  Bullm  with  him)  for  the  app. 

KardaJte  (Jjopez  with  him)  for  the  reap. 

Cur.  adv.  wAT. 

Nov.  22. — Erlk,  C.  J.  now  delivered  the  judgment 
of  the  court.  In  this  case  we  think  that  the  rerisinic 
barrister  was  right  in  requiring  that  the  objector  shoulil 
state  his  true  place  of  abode,  and  that  if  he  had  bomt 
Jide  two  places  of  abode,  he  might  atate  either.  We- 
also  agree  with  him  in  thinking  that  the  objector 
actually  resided  with  his  family,  and  carried  on  a 
business  in  24,  Fore-street  at  the  time  of  the  objection ;. 
and  that  if  Fore-atreet,  had  been  stated,  it  oould  not 
have  been  objected  to  with  success.  But  the  question- 
before  us  is,  whether  Clowanoe-street  is  not  shown  to* 
be  also  his  true  place  of  abode  by  reason  of  the  fact 
that  he  oontinued  tenant  at  will  to  his  mother  of  the- 
house  there,  and  had  tho  intention  of  returning,  and 
had  left  some  furniture,  and  had  slept  there  at  a  statedr 
time.  We  consider  that  to  be  rather  a  question  of  fact 
than  law.  The  state  of  his  tenancy  at  will  to  the- 
mother  with  the  intention  to  return,  is  in  dose  analogy 
with  the  liberty  to  stay  at  his  mother's  house  when  he- 
should  choose.  He  was  personally  absent  from  Fore- 
street  at  the  time  when  the  party  objected  to  might 
require  information,  and  during  a  great  part  of  the- 
time  between  the  objection  and  revising  the  house 
appears  to  have  been  empty.  We  think  the  revi^j^ 
barrister  was  not  bound  in  law  to  hold  Clowanoe-atreet 
tl'e  true  place  of  abode  by  reason  of  tho  tenancy  at 
will  under  the  circumstances  stated|  and  we  therefore 
affirm  his  decbion. 

Judgmadfot  rup. 

Attorneys  for  resp.,   CloweM^  Bickly  and  Cleafy^ 
agents  for  Edmonds  and  Son,  Plymouth. 
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OOUBT  OF  aUEEN'S  BENCH. 

Bapoxtfld  by  Johk  Tiiompsok,  T.  W.  SAinroBM,  and  G.  J.  B. 
BjuruLtr,  JiMtqn.,  Barilalan-vtpLaw. 

Wtcbusday,  Jan,  15. 

KiCHOLL  ARD  OTHERS  V.  AlLEZT. 

Bridgt-^LiainUijf  to  rqMiir'^Meceipt  of  toU~^PrivaU 

Acts. 
A  private  Act,  20  Geo,  2,  recUed  that  it  vns  eon- 
veiuent  that  a  bridge  should  be  bmU  across  the 
Thames  from  W,  to  8.,  and  that  D.  had  pro- 
posed to  build  iif  and  then  enacted  that  D,,  his 
heirs  and  assigns^  vers  thereby  authorised  and 
empowered  to  build  the  same,  and  gave  all  neeesearg 
powers  for  that  purpose  i  and  sect.  10  redted  that 
for  and  tn  eonstderation  of  ike  great  charges  and 
expenses  tohu^  D.,  his  heirs  and  assigns  would  be  atj 
not  only  inbuUdtng,  but  also  in  rtpatring,  maintain' 
ing  and  keeping  up  the  samSj  it  should  be  lawfslfor 
them  to  take  and  receive  certain  tpecified  tolls;  and 
by  secL  13,  that  wheut  from  acdlents,  tenqoests,  or 
otherwise,  the  passage  of  the  bridge  should  become 
dangerous  or  itnpraetioable,  they  might  set  i^  a 
convenient  ferry  as  near  as  might  be  to  the  said 
bridge,  and  receive  the  said  tolls  for  crossing  the 
river  by  means  of  such  ferry ^  provided  tiiat  such 
ferry  should  not  continue  for  a  longer  time  than 
necessary  for  repairing  or  rebuHdisg  the  said 
bridge,  or  than  the  passage  over  the  aame  might  be 
dangerout  or  impractioable.  The  bridge  W€ts  to  be 
deemed  extra-parochial,  and  the  adjoining  parishes 
were  exempted  from  liability  to  repair.  The 
20  Geo.  3,  c,  xxxU,  recited  titat  the  briige  was  in  a 
ruinous  condition,  and  that  S,  had  proposed  to 
r^[Kdr  it  conformable  to  the  previous  Act,  but  the 
tcils  were  inadequate  to  the  expense  thereof,  and 
^ave  to  3,,  his  heirs  and  assigns,  power  to  take 
increased  tolls. 
The  bridge  was  built  and  repaired,  and  the  tolls  taken 
by  the  successive  proprietors  thereof  down  to  1829, 
when  the  deft,  became  proprietor,  since  which  time 
he  has  recdoed  the  toUs  and  exercised  the  powers 
of  the  Acts.  In  1859  the  principal  arch  of  the 
bridge  fell  in,  and  the  damage  has  not  in  any 
way  been  repaired,  but  the  d^  has  set  up  a/erry 
and  received  tolls  thereat  under  the  Act : 
Held,  that  the  dejl,  was  bound  to  reinstate  the  bridge, 
and  maintain  the  same  in  a  state  practicable  for 
passage. 

This  was  an  action  brought  by  the  pits,  against  the 
deft,  for  the  recovery  of  damages  sustained  by  them  by 
reason  of  the  passage  of  the  bridge  hereaiter  men- 
tioned being  impracticable,  and  for  a  mandamus  com- 
manding the  deft,  to  repair  and  reinstate  the  said 
bridge,  and  maintain  the  same  in  a  fit  state  for  pas- 
sage, and  by  consent  the  following  case  was  stated 
for  the  opinion  of  the  court : — 

CASE. 

In  the  20th  year  of  the  reign  of  King  George  II., 
an  Act  of  Parliament  was  passed  intituled  "An 
Act  for  building  a  bridge  across  the  river  Tliames, 
from  the  parish  of  Walton-on-Thames  to  Shepperton, 
in  the  county  of  Middlesex." 

Shortly  after  the  passing  of  this  Act  the  bridge 
thereby  authorised  to  be  built  was,  under  and  by 
virtue  of  the  powers  therein  contained,  built  by  Samuel 
Dicker,  Esq.,  in  the  said  Act  mentioned. 

In  the  20th  year  of  the  reign  of  King  George  III. 
another  Act  was  passed  for  enlarging  the  powers  of 
the  said  first-mentioned  Act  Both  Acts  are  to  be 
referred  to  as  part  of  this  case. 

From  the  time  of  the  said  bridge  being  built  until 
it  became  impassable  as  hereinafter  mentioned,  no 
repairs  were  required,  nor  were  any  done  to  the  stmc- 
tnre  of  the  said  bridge,  save  those  contemplated  by  the 
said  Act  of  the  20th  George  III-,  but  all  other  repairs 
[Hao.  Gas.] 


required  for  the  maintenance  of  the  said  bridge  and 
the  roadway  thereof  were  from  time  to  time  done  by 
the  successive  proprietors  thereof,  and  during  all  th» 
time  aforesaid  the  said  bridge  was  used  by  the  public 
for  the  purpose  of  passage  on  the  payment  of  the  tolls 
by  the  said  Act  authorised  to  be  demanded  and  taken* 
These  tolls,  and  other  the  powers,  privileges,  and 
immunities  by  the  said  Act  given  and  granted,  have 
been  received,  exercised  and  enjoyed  by  the  successive 
proprietors  of  the  said  bridge  from  the  time  of  the 
same  having  been  built  as  aforesaid. 

In  or  about  the  year  1829  the  deft,  was,  and  from 
thence  hitherto  has  been  and  still  is,  the  proprietor  of 
tfie  said  bridge,  and  as  such  proprietor  has  received, 
exercised  and  enjoyed  the  said  tolls,  powers,  pri- 
vileges and  immnnities. 

On  the  nth  Aug.  1859  the  principal  arch  of  th& 
said  bridge  fell  in,  but  whether  in  consequence  of  soma 
original  defect  in  the  stmoture  or  foundations  of  the 
bridge,  or  for  want  of  needful  and  necessary  main- 
tenance and  repairs,  has  not  been  ascertained,  and  by 
reason  thereof  and  of  the  said  damage  or  injury  not 
having  been  in  any  way  repaired  or  made  good,  the 
passage  of  the  said  bridge  became  and  was,  and  from, 
thence  has  been,  and  still  is,  wholly  impracticable. 

On  the  passage  of  the  bridge  so  becoming  imprao> 
ticable,  the  deft.,  under  and  by  virtue  of  powers  in 
that  behalf  vested  in  him  as  the  proprietor  of  the  said 
bridge  by  the  said  Acts,  provided  and  set  up,  and  from 
thence  hitherto  has  maintained,  a  ferry  across  the> 
Thames,  near  to  the  said  bridge,  and  for  passage  over 
the  river  by  the  ferry  he  has  demanded  and  taken,  and 
still  continues  to  demand  and  take,  the  tolls  in  that 
behalf  authorised  by  the  said  Acts.  A  reasonable  time 
for  repairing  and  reinstating  the  said  bridge  and  ren- 
dering the  passage  thereof  practicable  elapsed  before 
the  commencement  of  this  suit,  and  before  the  incur- 
ring of  the  damages  by  the  pits,  for  which  the  action 
is  brought. 

The  pits,  are  the  owners  of  a  considerable  estate  near 
to  and  on  the  Middlesex  side  of  the  bridge,  and  also 
of  another  considerable  estate  near  to  and  on  the  Surrey 
side  of  the  bridge,  and  have  sustained  damage  by 
reason  of  the  passage  of  the  bridge  being  impracti- 
cable, and  are  personally  interested  in  the  said  bridge 
being  repaired  and  reinstated  and  maintained  in  a 
state  practicable  for  passage. 

The  question  for  Uie  opinion  of  the  court  is,  whether 
the  deft.,  as  the  proprietor  of  the  said  bridge,  is,  under 
or  by  virtue  of  liie  siud  Acts,  bound  to  reinstate  the 
bridge  and  maintain  the  same  in  a  state  practicable  for 
passage. 

The  following  are  the  material  parts  of  the  Acta 
referred  to :— The  20  Geo.  2,  recites,  that  "  Whereas  it 
is  convenient  that  a  bridge  should  be  built  across  the 
river  of  Thames  from  the  parish  of  Walton-upon- 
Thames,  in  the  connty  of  Surrey,  to  the  opposite  shore 
in  the  parish  of  Shepperton,  in  the  connty  of  Middle- 
sex, for  the  better  ease  and  commerce  of  the  inha- 
bitants of  the  said  counties  respectively,  and  the  parts 
adjacent ;  and  whereas  Samuel  Dicker,  of  Walton-upon- 
Thames,  in  the  said  county  of  Surrey,  Esquire,  hath 
proposed  to  build  the  said  bridge  across  the  said  river 
for  the  purpose  aforesaid,  whereby  many  mischiefs  and 
inconveniences  will  be  remedied,  and  great  advantages 
accrue  to  the  public  Be  it  therefore  enacted,  tliat  it 
shall  and  may  be  lawful  to  and  for  the  said  S.  Dicker, 
his  heirs  and  assigns,  and  he  and  they  are  hereby 
authorised  and  empowered,  and  shall  have  full  power 
and  authority  by  virtue  of  this  present  Act,  at  his  and 
their  own  proper  costs  and  charges,  by  himself  and. 
themselves,  his  and  their  deputies,  agents,  officers,  work- 
men, servants  and  others,  to  build  the  said  bridge* 
from  Walton-upon-Thames  to  Shepperton  aforesaid, 
and  that  for  the  purposes  aforesaid  he  and  they  shall 
have  full  power  and  authority  by  himself  and  them— 
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Mbefl,  hU  and  thmr  Bervants,  agents,  workmen,  and 
others,  to  Temore  any  shelf  or  shelves,  or  to  deepen  or 
widen  the  said  riyer  of  Thames,  or  any  ayts  or  stops 
in  the  same  between  the  parishes  of  Walton-npon- 
Thames  and  Shepperton  aforesaid,  and  to  dig  or  cut 
the  banks  of  the  said  river  Thames  in  such  manner 
«8  shall  be  necessary  and  proper  for  building  the  said 
bridge  and  the  navigation  and  passige  of  boats, 
barges,  lighters  and  other  vessels,  and  for  the  more 
convenient  and  the  better  carrying  on  and  effecting  the 
•aid  undertaking,  and  making  the  navigation  of  the 
«aid  Thames  more  easy  for  the  boats,  barges,  lighters 
and  other  vessels  as  aforesaid,  under,  or  to  and  from 
such  bridge  when  built  (be  it  the  soil  or  ground  of  the 
King*s  most  excellent  Majesty,  his  heirs  or  sneoossors, 
or  of  any  other  person  or  persons,  bodies  politic  or 
corporate  whatsoever),  and  also  to  cut,  remove,  and 
take  away  all  trees,  roots  of  trees,  beds  of  gravel, 
•and,  or  mnd,  or  any  other  impediment  whatsoever, 
which  may  anyways  hinder  the  said  navigation,  either 
by  obstructing  the  sailing,  haling,  towing,  or  drawing 
boats  and  vessels,  with  men  or  horses,  or  otherwise, 
upon  the  said  river  Thames,  between  the  said  parishes 
of  Walton  and  Shepperton,  and  to  build,  erect  and 
set  up,  and  to  make  in,  over,  or  on  the  said  river  and 
lands  adjoining  or  near  to  the  same,  any  camp-shot 
trenches  and  landing-places,  and  to  amend,  alter,  re> 
move,  or  heighten  any  foot-bridge  foot-paths,  or  horse^ 
paths,  or  to  turn  or  alter  any  highways  in,  upon,  or 
near  unto  the  said  river,  leading  to  the  said  new  in- 
tended bridge,  within  the  parishes  of  Wnlton  and 
Shepperton,  so  as  not  to  stop  any  common  highway  lead- 
ing tt),  from,  or  through  either  of  the  towns  of  Shepperton 
or  Walton,  and  to  appoint,  set  out,  and  make  any  towing 
paths,  banks  and  ways  for  towing,  haling  and  drawing 
of  boats,  baiiges,  lighters,  and  other  vessels  passing  in, 
through  and  upon  the  said  river,  under  the  intended 
bridge  between  the  parishes  of  Walton  and  Shepperton, 
or  any  part  thereof,  and  from  time  to  time  and  at  all 
times  hereafter,  to  do  all  other  matters  and  things 
necessary  or  convenient  for  making,  maintaining,  con- 
tinuing and  perfecting  the  said  bridge,  and  the  navi* 
gable  passages  under  or  near  the  same,  or  for  the  im- 
provement or  prosecution  thereof,  the  said  S.  Dicker, 
his  heirs  and  assigns,  doing  as  little  damage  as  may  be, 
and  first  giving  satisfaction  to  the  respective  owners  and 
proprietors  of  such  trees,  ground,  land,  tenem«ats,or  here- 
ditaments as  shall  be  pulled  down,demolished,  altered,dug 
up,  cut,  removed,  or  otherwise  made  use  of  for  every  or 
any  of  tlie  purposes  aforesaid,  or  that  in  anywise  shall 
be  prejudiced  or  damaged  by  or  for  the  carrying  on  the 
building,  effecting,  preserving  and  continuing  or  main- 
taining the  said  bridge,  or  the  navigation  near  there- 
unto ;  and  also  giving  satisfaction  for  all  damiges  that 
shall  be  done,  such  damages  to  be  ascertained  in  the 
manner  hereinafter  directed,  according  to  the  true 
intent  and  meaning  of  this  Act." 

Sect.  10.  That  for  and  in  consideration  of  the  great 
-charges  and  expenses  that  the  said  S.  Dicker,  his  heirs 
or  assigns,  shall  be  at,  not  only  in  building  the  said 
bridge,  but  also  in  making,  erecting,  repairing,  cleaning, 
maintaining,  keeping  up,  and  continuing  other  matters 
necessary  to  be  made  and  erected  as  aforesaid,  it  shall 
and  may  be  lawful  to  and  for  the  said  S.  Dicker,  his 
heirs  or  assigns,  and  no  other  person  whatever,  from 
time  to  time,  and  at  all  times  hereafter,  to  ask,  demand, 
receive,  recover,  and  take  to  and  for  his  and  their  own 
proper  use  and  behoof  in  respect  of  his  charges  and 
expenses  aforesaid  for  pontage,  or  in  the  name  of  a 
toll  or  duty  for  any  passage  over  the  said  bridge,  or 
any  part  thereof,  the  sums  hereafter  mentioned,  before 
any  person  or  any  coach,  berlin,  landau,  chariot,  calash, 
chaise,  chair,  hearse,  waggon,  wain,  cart,  dray,  car- 
riage, horse,  mare,  gelding,  mule,  or  ass,  oxen,  sheep, 
lambs,  hogs,  or  other  cattle  or  carriage  whatsoever 
ishaU  be  permitted  to  pass  over  the  said  bridge  to  be 


erected  by  virtue  of  this  Act,  the  several  sums  follow- 
ing, that  is  to  say  :  (the  section  then  specified  the 
several  tolls  that  were  to  be  taken.) 

Sect.  13.  And  whereas  it  may  so  happen  that  the 
said  bricTge  may  in  times  to  come  receive  such  damage 
by  unforeseen  accidents,  or  by  tempests  or  otherwise, 
that  the  passage  thereof  may  for  some  time  become 
dangerous  or  impracticable ;  be  it  further  enacted  that 
in  all  sudi  cases  it  shall  and  may  be  lawiVil  to  and  for 
the  said  8.  Dicker,  his  heirs  and  asugns,  from  time  to 
time,  as  often  as  occasion  shall  require,  to  provide, 
maintain  and  set  up  a  proper  and  convenient  feny  or 
ferriee  across  the  said  river  of  Thames,  at  such  place 
or  places  as  he  or  they  shall  jndge  to  be  most  proper 
and  convenient,  and  as  near  to  the  said  bridge  as  con- 
veniently may  be,  and  there  to  take  for  passage  over 
the  said  river,  by  such  ferry  or  ferries,  such  rates  and 
duties  as  are  granted  by  this  Act  fi>r  the  toll  or  pont- 
age afbresud. 

Sect  14.  Provided  always,  that  sneh  ferry  or  lorries 
shall  not  continue  for  any  longer  times  than  shall  be 
necessary  for  repairing  er  rebuilding  tlie  said  brid^,  or 
longer  than  Uie  passage  over  the  same  shall  or  may 
be  dangerous  or  impracticable  as  aforesaid. 

Sect.  19.  That  the  said  bridge  shall  not  be  rated  or 
assessed  for  or  towards  the  land-tax,  the  repsirs  of 
highways,  poera-rate,  churdiwardens,  or  any  other 
parish  rate  whatsoever,  nor  shall  the  s«d  bridge  or  any 
part  thereof  be  deemed  or  looked  upon  to  bdong  to  or 
to  be  within  any  parish,  but  be  extra -parodiial  to  all 
intents  and  purposes  whatsoever. 

Sect.  20.  Provided  always,  and  it  is  hereby  further 
enacted  and  declared,  that  the  aaid  bridge,  when  built, 
shall  not  be  deemed  or  taken  to  be  a  county  bridge,  so 
as  to  subject  the  counties  of  Middlesex  and  Surrey,  or 
either  of  them,  to  the  repairing  or  enpperUng  the  same. 

The  20  Geo.  3,  c  xxxii.  (an  Act  for  enlarging  the 
powers  of  an  Act  made  in  the  20th  year  of  Geo.  II., 
for  building  a  bridge  cross  the  river  Thames,  fitrni  the 
parish  of  Walton-upon-Jhames,  in  the  county  of 
Surrey,  to  Shepperton,  in  the  county  of  Middlesex), 
recites  that  *^  Whereas  by  an  Act  made  in  the  20th  year 
of  the  reign  of  his  late  Majesty  king  G«orge  the 
Seco;id,  intituled,  *An  Act  for  building  a  bridge  cross  the 
river  Thames,  from  Walton-upon-Thames,  in  the 
county  of  Surrey,  to  Shepperton,  in  the  county  of 
Middlesex,*  several  tolls,  duUes  and  powers  were  given 
and  granted  to  S.  Dicker,  Esq.,  of  the  parish  of  Walton, 
in  the  county  of  Surrey,  to  build  a  bridge  cross  the 
river  Thames  from  the  said  parish  of  Walton  to 
Shepperton,  in  the  county  of  Middlesex,  and  a  bridge 
was  accordingly  built,  and  passable  for  many  years. 
And  whereas  the  said  bridge  is  now  in  a  ruinous 
condition,  and  if  not  effectuslly  repaired  or  rebuilt  will 
be  manifestly  to  the  inconvenience  of  the  public. 
Whereas  Michael  Dicker  Sanders,  of  the  city  of 
Exeter,  is  now  sole  proprietor  of  the  said  bridge  cross 
the  said  river,  and  hath  proposed  effectually  to  repair 
or  rebuild  the  said  bridge  cross  the  said  river,  confor- 
mable to  the  powers  and  subject  to  the  provisoes  in  the 
above  recited  Act,  but  it  having  been  found  from  expe- 
rience that  the  pontage  toll  or  duty  for  passage  over 
the  said  bridge,  or  any  part  thereof,  is  greatly  inade- 
quate to  the  expense  of  building  and  keeping  in  repair 
iJie  same ;  be  it  therefore  enacted,  that  from  and  after 
the  passing  this  Act  it  shall  and  may  be  lawful  to  and 
for  the  said  M.  D.  Sanders,  his  heirs  and  assigns,  or 
such  person  or  person  authorised  and  empowered  by 
the  said  M.  D.  Sanders,  his  heirs  and  assigns,  and  no 
other  person  whatsoever,  and  he  and  they  is  and  aijp 
hereby  authorised  and  empowered,  and  shall  have  full 
power  and  authority,  by  virtue  of  the  present  Act, 
from  time  to  time  and  at  all  times  thereafter,  to  ask, 
demand,  receive,  recover  and  take  to  and  for  his  and 
their  own  proper  use  the  tolls  following : "  (the  Act 
then  specifies  Uie  increased  tolls  to  be  taken.) 
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Q.  B.] 


Ex  parte  Watkims. 


[Q.  B. 


Sect  8  enacts  that  the  powers  of  the  former  Aci  shall 
be  extended  to  this  Act. 

Kempk^j  for  the  pits.,  ooDtended  that  there  was  an 
-obligation  on  the  deft,  to  restore  the  bridge,  he  having 
received  the  tolls  and  having  erected  a  ferxr  near  to 
the  bridge  since  its  partial  destraction,  and  taken  tolls 
in  respect  thereof  which  he  would  have  no  right  to 
have  done  but  for  the  purpose  of  repairing  the  bridge. 

Ltuh  (7*.  J.  Clftrk  with  hira),  for  the  deft.,  argued 
that  the  Acts  did  not  impose  any  obligation  to  rebuild 
the  bridge  on  the  deft. ;  that  the  language  of  the  Acts 
yras  permissive  and  empowering  only ;  that  although 
it  was  a  public  bridge,  it  did  not  follow  that  some 
one  wa0  bound  to  repair  it.  In  the  Acts  it  was  put 
-as  a  matter  of  oonvenienoe,  not  of  obligation. 

Cases  cited : — H,  v.  York  and  North  Midkmd 
Mailwaif  Company,  I  £1.  &  Bl.  178,  860;  /2.  v.  Kent, 
13  East,  220;  JL  t.  Linde^,  14  East,  317;  R.  ▼. 
JCerrison,  3  M.  &  S.  526 ;  R,  v.  Severn  and  Wye 
MaUway  Company,  2  B.  &  Aid.  646  ;  R.  v.  leU  of 
JSiy,  15  Q.  B.  827 ;  K  v.  Yorkshire,  2  W.  BL 
685-708  :  IL  V.  Liandiio,  2  T.  R.  232. 

WiGHTUAJK,  J.— I  am  of  opinion  that  the  pits,  are 
entitled  to  judgment,  and  that  the  duty  was  cast  on 
the  deft,  to  keep  up  the  bridge  as  long  as  he  received 
the  tolls  given  under  the  Acts.    There  is  no  question 
that  after  the  building  of  the  bridge  it  became  a  public 
bridge,  and  by  the  Acts  for  the  building  and  keeping 
the  bridge  in  repair  the  bnilder  is  entitled  to  receive 
-ceitain   toUs  by  the  name  of  pontage.    And  the  Act 
says,  that  whenever  it  happens  that  the  bridge  may 
receive    such    damage    by  unforeseen    aocidents    or 
tempest,  or  otherwise,  that  the  passage  thereof  may 
for  some  time  become  dangerous  or  impraoticable,  it 
shall  be  lawful  for  the  said  S.  Dicker,  his  heirs  and 
asjiigns,  from  time  to  time  to  provide,  maintun  and 
set  up  a  proper  and  convenient  ferry,  and  to  take  for 
passage  over  the  said  river  by  such  ferry  such  rates 
and  duties  as  are  granted  by  this  Act  for  the  toll  or 
pontage  aforesaid,  provided  that  such  ferry  shall  not 
•continue    for    any    longer    times     than    shall    be 
necessary  for  repairing  or  rebuilding  the  said  bridge, 
or  longer  than  the  passage  over  the  same  shall  Or 
may  be  dangerous  or  impraoticable,  as  aforesaid.   Now 
it  seems  to  me,  that  the  Act  contemplated  that  the 
.payment  of  the  toll  during  the  time  the  bridge  may 
be  under  repair,  and  the  passiige  over  the  river  is  by 
-ferry,  was  to  be  in  lieu  of  the  pontage  which  the 
•owner  was  entitled  to  receive  if  tlie  bridge  had  still 
been  passable.    The  toll  to  be  received  by  authority 
•of  the  Act  is  for  the  purpose  not  only  of  building, 
but  of  main^.aining,  keeping  up,   and  contiouing  the 
bridge.    It  is  said  that,  though  the  public  are  to  be 
'Chargeable  with  toll,  no  correlative  duty  is  cast  on  the 
proprietor  to  keep  up  and  maintain  the  bridge.     But 
the   Act  says  that,  in  consideration  of  building  and 
keeping  up  the  bridge,  the  proprietor  shall  be  entitled 
to  demand  the  toll.     It  then  gives  certain  tolls.   And, 
in  my  opinion,  therefore  tlie  deft,  is  liaUe  to  keep  up 
and  maintain  the   bridge,   be  down   to  the  present 
time  having  received  the  tolls  which  have  been  pay- 
able for  the  last  130  years ;  otherwise  he  nugbt  not 
flpend  one  farthing  on  the  repair  of  the  bridge,  and 
take  the  pontage  as  a  mere  annuity. 

Gbompton,  J.~I  also  think  that  the  deft,  is  liable 
to  repair  the  bridge  as  long  as  it  may  be  liable  to  re* 
pair  and  he  may  be  the  proprietor  of  it.  It  is  an  un- 
nsnal  mode  to  attach  a  liability  to  repair  a  bridge  to  a 
man  and  his  heirs  and  asngns ;  in  general  such  a 
liability  is  attached  to  the  land  ac^oining  the  spot  over 
which  the  bridge  may  happen  to  pass.  In  reference  to 
the  bridge  itself,  it  may  be  that  the  builder  may  have 
bought  land  for  the  abutments,  and  the  people  who 
take  the  land  by  inheritance  or  assignment  may  be 
liable  to  repair  and  maintain  it ;  and  that  if  the  pro- 
prietor were  to  assign  it  to  a  beggar,  he  would  get  rid 


of  his  obligation.  If  the  bridge  were  wholly 
destroyed  and  the  proprietor  gave  up  taking  the  tolls, 
there  might  be  some  difference  as  to  his  oblig^ion. 
But  the  intention  of  the  Act  Was,  that  Mr.  Dicker  should 
take  the  tolls  and  build  the  bridge  in  the  first  instance, 
and  afterwards  that  he  should  maintain  and  keep  up 
the  bridge  as  long  as  he  used  his  rights  as  the  pro- 
prietor, and  took  the  tolls,  and  with  them  to  repurthe 
bridge.  If  this  were  not  so,  it  would  be  the  only  case 
where  the  obligatioQ  to  repair  a*public  bridge  is  not 
thrown  on  some  one. 

ldKLXx>B,  J. — I  am  of  the  same  opinion.  At  the 
time  the  bridg9  was  originally  built  it  was  contemplated 
by  the  Legislature  and  the  undertakers  of  the  project, 
that  the  tolls  would  abundantly  compensate  him  for 
the  expense  of  erecting  and  maintaining  the  bridge  ; 
and  anything  so  absurd  cannot  be  imagined  as  that  the 
bridge  shonld  be  built  and  no  one  be  bound  to  repair  it. 
The  Act,  in  consideration  of  the  great  charges  and  ex- 
penses Mr.  Dicker,  his  heirs  and  assigns,  would  be  at, 
not  only  in  building  the  bridge,  bnt  also  in  keeping  up, 
muntaining  and  continuing  it,  gives  them  a  right  to 
take  tolls.  From  the  recitals  in  the  second  Act,  it 
appears  that  the  expectation  that  the  tolls  would 
always  be  sufficient  for  those  purposes  had  not  turned 
out  to  be  correct,  and  that  by  that  Act  the  proprietor 
asked  for  increased  tolls,  which  were  expressly  given  to 
him  under  the  name  of  pontage,  on  the  ground  that  by 
experience  the  original  toll  had  been  found  inadequate 
for  the  purpose  of  keeping  and  maintaining  the  bridge 
in  repaur,  and  he  receives  the  tolls  on  that  ground.  He 
would  have  no  right  to  them  for  any  other  purpose 
under  the  Act  of  Parliament. 

Judgment  for  tkepUe^ 


Ex  pane  Watkins. 
Quorfer  sessions— Orcisr  for  coati'^Taxaiion  t^fter 

eeseione  over^-Jurisdietum, 

Where  a  party  objecit  to  an  order  of  quarter  eeanons, 

on  the  ground  that  the  amount  of  cotie  vuerted  m 

the  order  was  ascertained  by  taxation  qfter  the 

setnone  had  expired,  he  should  protest  against  the 

taxation  before  the  taxing  officer ;  otharunse,  if  he 

attends  and  procesds  with   the  taxation  vMout 

protesting,  he  toaives  the  objection, 

J.  A,  J^issell  moved  for  a  certiorari  to  bring  up  an 

order  made  at  the  Buckiugbamsliire  quarter  sessions, 

holden  on  the  14th  Oct.  1861,  affirming  an  order  of 

affiliation  with  costs :  (7  &  8  Vict,  c  101,  s.  4.)    The 

ground  of  the  motion  was,  that  the  taxation  of  costs 

took  place  after  the  sessions  were  over,  and  that  the 

order,  as  drawn  up  by  the  clerk  of  the  peace,  with  the 

amount  of  taxed  costs  inserted,  was  his  act,  and  not 

the  act  of  the  court.    The  rule  is,  that  ndt  only 

must  the  costs  be  ordered  to  be  paid  by  the  court, 

but  the  amount  must  also  be  ascertained  hj  the  court : 

(^Reg.  V.  Long,  I  Q.  B.  740.) 

Ckx^KBURN,  C.  J. — Did  the  party  now  objecting 
attend  the  taxation?  because,  if  ha  did  so  without 
protest,  he  has  waived  the  irr^ularity. 

RusseU. — He  attended  the  taxation,  and  the  affidavit 
does  not  say  that  he  protested  against  the  taxation. 

CoCKBURM,  C.J. — The  case  of  Reg.  v.  The  ShretoS" 
bury  and  Her^ord  Railway  Company,  25  L.  T.  Beip. 
65,  is  precisely  in  point :  *'  Where  the  parties  attend 
and  proceed  with  the^  taxation  of  costs  by  the  clerk  of 
the  peace  under  an  order  of  sessions,  without  making 
objection  to  his  jurisdiction,  they  are  estopped  from 
moving  to  quash  the  order  drawn  up  by  the  derk  of 
the  peace  after  such  taxation  for  payment  of  the 
amount  taxed. "  On  the  authority  of  that  case  the 
irregularity  is  waived. 
The  rest  of  the  Court  concurring, 

Ruk  refused. 


488 


MAGISTRATES'  CASES. 


Q.  B.] 


Rb6.  V.  Thomas  Biggins. 


[Q.  B. 


Thursday  f  Jan,  16. 
Rkg.  v.  Thomas  Biggins. 
Summary  convictian — Mailer  and  tervant — Adfoum" 
maU  to  enahU  deft,  to  obtain  legal  asttstamoe — 
TVying  several  defU.  together'^Abatement  of  wages 
'—Jurisdictwn. 
Although  a  de/L  has  a  right  vnder  the  \l  (f  12  Vict, 
c,  43y  8,  12,  to  make  Me  fuU  defence  by  cowuel  or 
attorney  f  this  does  not  give  him  a  right  to  hcu)e  a 
case  adjourned  in  order  to  procure  such  assisUmoe^ 
even  though  he  has  had  no  opportuni^  of  procuring  it. 
Where  there  are    several    charges  against  several 
de/iSf  but  the  evidence  against  them  all  is  the  samCf 
and  they  are  aU  tried  at  the  same  time,  and  each  is 
separately  convicted,  no  objection  having  been  raised 
€U  the  time  by  the  defts.  (o  this  course  of  proceeding, 
such  convictions  cannot  afterwards  be  objected  to 
upon  the  ground  that  each  deft,  should  have  been 
tried  separately. 
Under  the  4  Geo.  4,  c,  34,  s.  3,  the  justice  may  by  his 
conviction  order  wages  already  due  and  trnpaid  to 
be  abated, 
A,B,  and  several  'Others  were  apprehended  under  a 
warrant  at  mne  o^clock  in  the  evening  of  the  I9th 
June,  for  an  offence  under  sect,  Z  of  the  A  Geo.  4, 
c,  34;  and  were  locked  up  all  night,  having  no 
means  of  communicating  with  any  Itifal  adviser.  At 
half-past  seven  the  next  morning  they  were  taken 
before  a  justice,  when,  btfore  the  case  was  gone  into, 
they  requested  an  adjournment  to  enable  them  to 
procure  legal  assistance;   this  was  refused  by  the 
justice,  who  proceeded  to  hear  the  charge,  which,  as 
it  was  the  same  against  all  the  defts,,  was  heard 
against  all  at  the  same  time,  no  objection  having 
been  raised  to  such  a  course  ofproceedu^.     The 
justice  convicted  each  deft,,  and  ordered  10s,  of  the 
wages  due  to  each  to  be  abated: 
Held,  that  the  foregoing  facts  did  not  show  a  want  of 
jwiisdietick,  aiid  that  the  conviction  toas  good. 
This  was  a  motion  for  a  ralo  to  oaash  a  conviction 
ittirned  into  Ibis  court  by  certiorart. 

It  appeared  that  on  the  20tb  June  last  the  deft, 
▼as  convicted  before  the  Rev.  H.  C.  Lipscombe, 
4  justice  of  the  connty  of  Durhanii  under  the  4  Geo. 
<,^c.  34,  for  absenting  himself  from  his  service  before 
ie  term  of  his  contract  was  complete,  .without  the 
onsent  of  his  master. 

The  affidavit  of  Thomas  Biggins,  upon  which  the 
.&le  was  moved,  stated  that  before  and  up  to  and  in- 
elnsive  of  the  18th  June  last,  he  was  employed  by  one 
Henry  Weaver  as  a  stonemason  at  Cockfield,  about 
four  miles  from  the  village  of  Staindrop,  in  the  county 
of  Durham,  in  and  about  the  erection  of  a  certain 
viaduct,  for  the  erection  of  which  the  said  Henry 
Weaver  was  the  contractor ;  that  on  the  morning  of 
the  19th  June  last,  before  commencing  the  day's  work, 
he  (in  exercise  as  he  then  believed  of  his  legal  right  to 
do  so)  put  an  end  to  his  said  employment,  and  there- 
upon went  to  the  office  of  the  said  Henry  Weaver  to 
obtain  payment  of  the  wages  then  due  to  him,  which 
pajrment  he  refused  to  make ;  that  in  the  evening  of 
the  same  day  a  message,  purporting  to  be  from  the 
sud  Henry  Weaver,  was  delivered  to  him  and  to 
several  other  persons  who  had  in  like  manner  lefb  the 
service,  that  if  they  would  go  to  a  certain  public- 
house  they  should  be  paid  the  wages  then  due  to 
them  respectively;  that  in  consequence  of  the  said 
message  he  went  to  the  said  public-house,  as  did 
also  the  others;  that  on  his  and  the  other  persons 
arriving  at  the  publio-house  the  said  Henry  Weaver 
was  waiting  there,  and  shortly  after  several  policemen 
came  from  another  room  and  produced  warrants  for 
their  apprehension  upon  a  charge  of  having  illegally 
left  their  said  employment,  which  warrants  were  signed 
by  the  stud  Bev.  H.  C.  Lipacombe ;  that  immediately 
After  the  production  of  the  warrants  the  policemen 


handcuffed  them  and  took  them  into  custody,  and  oik 
foot,  to  the  village  of  Staindrop  (three  miles  from  tlw 
said  public-house)  and  that  they  arrived  there  about 
half-past  nine  that  night ;  that  they  were  put 
together  in  cells  in  the  lock-up  house,  and  were  kept 
there  all  the  night,  and  up  to  the  time  of  their 
being  taken  before  the  said  Rev.  H.  C.  Lipsoombe 
the  following  morning ;  that  from  the  time  of 
his  being  taken  into  custody  until  the  tine 
of  his  being  taken  before  the  said  Bev.  H.  G. 
Lipscombe,  he  was  not  allowed  to  communicate,  nor 
did  he  in  fact  communicate,  with  any  person  except  hi»- 
fellow-prisoners,  nor  had  he  any  meaits  or  opportanitj- 
of  preparing  his  defence,  or  of  iustractidg  any 
attorney  to  appear  on  his  behalf,  although  he  believeii 
that  he  bad  a  defence  to  the  saud  charge  on  the  merits, 
and  although  he  was  anxious  to  instruct,  and  should^ 
have  instructed  if  there  had  been  time  or  opportunity 
afforded  to  him  to  do  so,  an  attorney  to  appear  andi 
defend  him  against  the  said  charge  ;  that  before  half- 
past  seven  o*dock  in  the  morning  of  th^  20th  June  he* 
and  the  other  persons  were  taken  together  from  the  said^ 
lock-up  house  into  the  office  of  the  derkof  the  magistrates- 
at  Staindrop  aforesaid,  and  were  then  charged  befors- 
the  said  Rev.  H.  G.  Lipscombe,  by  the  said  Henry 
Weaver,  with  unlawfully  leaving  their  .employment  oiy 
the  previous  day ;  that  immediately  upon  their  being, 
so  brought  before  the  said  magistrate,  and  before  the 
hearing  of  Uie  charge  was  entered  upon,  he  and  the- 
other  persons  applied  to  the  sud  magistrate  to  have- 
the  hearing  adjourned  to  enable  him,  and  the  saidf 
other  persons  to  obtain  legal  assistance,  and  it  was- 
distinctly  stated  to  the  said  magistrate  at  what* 
hour  of  the  previous  night  they  had  arrived  at  the  saiA 
lock-np  houw,  and  that  they  had  no  opportunity  of 
communicating  with,  or  of  obtaining,  and  had  been 
unable  to  obtain,  any  attorney  to  act  on  their  behalf;, 
but  the  said  magistrate  refused  to  grant  any  adjourn- 
ment, and  proceeded,  in  the  absence  of  any  legal* 
assistance  on  thdr  behalf,  to  hear  and  adjudicate  upon 
the  said  charge ;  that  no  separate  charge  was  gone- 
into  or  made  against  him,  or  against  any  or  either  of 
the  said  other  persons,  nor  was  either  of  them  tried 
separately  or  singly,  but  they  were  all  tried  together,  in> 
the  lump ;  and  the  said  magistrate,  after  hearing  the- 
said  Henry  Weaver  and  his  son,  stated  that  he  (the 
said  magistrate)  should  fine  each  of  them  10s.,  and  the 
magistrate,  addressing  him  and  the  other  persons,  asked 
whether  they  were  prepared  to  pay  sudi  fines,  to  which, 
they  replied  that  they  were  not,  and  that  they  would 
rather  go  to  gaol  than  pay,  whereupon  the  said  Henry 
Weaver,  stated  to  the  magistrate  that  he  had  wages  in 
his  hands  due  to  each  of  them,  and  the  magistrate 
thereupon  stated  that  the  fines  might  be  stopped 
out  of  such  wages. 

The  conviction  stated  ''that  on  the  20th  day 
of  June,  A.  D.  1861,  at  Staindrop,  in  the  said 
county  of  Durham,  Thomas  Biggins,  of  Gockfield 
in  the  said  county  of  Durham,  is  convicted  before  the 
undersigned,  one  of  her  Majes^*s  justices  of  the  peace 
in  and  for  the  said  county  of  Durham,  for  that  he  the  said 
ThomasBiggius  on  the  27th  day  of  March  last,  at  the- 
parish  of  Gockfield,  in  the  said  county  of  Durham,  being 
then  and  there  a  handicraftsman,  did  contract  with  Henry 
Weaver,  of  Staindrop,  in  the  same  couoty,  contractor, 
to  serve  him  for  an  indefinite  period,  determinable 
nevertheless  by  either  of  the  contracting  parties  at  the 
end  of  any  day  by  either  of  them  giving  to  the  other 
of  them  verbal  notice  to  that  effect,  at  and  for  the  daily 
wages  of  five  shillings  payable  at  the  end  of  each  fort- 
night, with  a  weekly  allowance  for  subsistence  in  the 
mean  time ;  and  that  the  sud  Thomas  Biggins  having, 
entered  into  such  service  accordingly,  did  afterwards, 
to  wit,  on  the  19th  day  of  June  instant,  at  the  said 
parish  of  Gockfield,  absent  himself  the  said  Thomas 
Biggins  from  his  said  service  before  the  term  of  his 
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Q.  B.]       Thb  Vestst  of  St.  Luke,  Middlesex  (appa.)  akd  Thomas  Le^vis  (resp.)       [Q.  B. 


Caid  contract  was  completed,  without  the  consent  of 
the  said  Heniy  Weaver,  and  withont  just  caaae  or 
•excuse,  and  hath  from  tiience  neglected  to  fulfil  his 
said  contract,  contrary  to  the  form  of  the  statute  in 
sach  case  made  and  provided.  I  do  therefore  adjudge 
the  said  Thomas  Biggins  for  his  said  offence  to  be 
.jninished  bj  abating  the  sum  of  lOt.,  being  a  part  of 
'the  wages  due  to  the  said  Thomas  Biggins  for  and  in 
oespect  of  his  said  service  and  employment,  aeoovding 
to  the  form  of  the  statate  in  such  case  made  and  .pro- 
Tided,"  Ac 

By  the  4  Geo.  4,  c.  34,  s.  3,  it  is  enacted,  "  That 
if  any  servant  in  husbandry,  calico-printer,  handicrafts- 
nan,  &c.,  shall  contract  with  any  person  or  .persons 
-whomsoever,  to  serve  him,  her,  or  them  for  my  time 
•or  times  whatsoever,  or  in  any  other  manner,  &c,  or 
/having  entered  into  such  service,  shall  absent  himself, 
>&c,  before  the  term  of  his  or  her  contract,  &c.  shall 
be  completed,  &&,  it  shall  be  lawful  for  such  justice  to 
■commit  every  such  person  to  the  house  of  correction, 
ithere  to  remain  and  be  held  to  hard  labour,  for  a 
reasonable  time  not  exceeding  three  months,  and  to 
abate  a  proportionable  part  of  his  or  her  wages  for  and 
•during  such  period  as  he  or  she  sh^l  be  so  confined 
in  the  house  of  correction,  or  in  lieu  thereof  to  punish 
the  offender  by  abating  the  whole  or  any  pant  of  his  or 
lier  wages,  or  to  discharge  such  servant,  &&,  from  his 
•or  her  contract,"  &c. 

By  sect  12  of  the  11  &  12  Vict.  c.  43,  it  is  enacted 
that  **  the  party  against  whom  such  complaint  is 
made,  or  information  laid,  shall  be  admitted  to  make 
his  full  defence  thereto,  and  to  have  the  witnesses  exa- 
mined and  cross-examined  by  counsel  or  attorney  on 
his  behalf." 

Wheeler,  Seijt.  (^HoUmitk  him)  now  moved  to  quash 
the  conviction,  and  he  contended,  first,  that  the  convic- 
tion is  bad,  because  it  does  not  show  that  the  deft, 
contracted  to  serve  in  any  one  of  the  capacities  men- 
tioned in  the  statute,  f  Blackburn,  J. — Must  it  not 
he  taken  that  he  was  to  serve  as  a  handicraftsman  ?] 
^e  may  have  been  a  handicraftsman  without  serving  as 
such.  JUx  V.  Lewis,  1  DowL  &  Low.  822,  and  Jie 
Copestick,  1  New  Sees.  Cas.  181,  are  decisively  in 
point  Secendly,  the  magistrate  had  no  jurisdiction  to 
hear  the  complaint,  as  the  men  bad  no  opportunity  of 
having  the  assistance  of  an  attorney,  and  as  they  re- 
quired an  adjournment  for  the  purpose  of  having  legal 
assistance.  Being  arrested  late  in  the  evening,  locked 
up  all  night,  and  taken  before  the  magistrates  between 
seven  and  eight  the  next  morning,  they  had  no  oppor- 
tunity of  having  legal  assistance,  and  when  therefore, 
before  the  ease  was  entered  into,  they  required  an  ad- 
journment for  the  purpose  of  having  the  assistance  of 
an  attorney,  the  magistrate  ought  not  to  have 
jproceeded,  but  should  have  granted  an  adjournment, 
otherwise  the  provision  of  the  12th  section  of  the 
11  &  12  Vict  c  43  is  a  nullity.  [Blackburn,  J. 
—I  do  not  see  how  his  proceeding  is  without  jurisdic- 
tion.] It  is  the  same  as  though  he  had  refused  to 
allow  him  the  assistance  of  an  attorney.  [Blackburn, 
J. — He  may  have  exercised  an  improper  discretion, 
but  I  cannot  see  the  want  of  jurisdiction.  Cock- 
burn,  G.J. — If  the  justice  had  heard  the  case  at 
that  early  hour  to  prevent  the  deft,  from  having  legal 
assistance,  that  might  be  a  ground  for  a  criminal  infor- 
mation against  him.]  Under  the  droumstances  it  was 
utterly  impossible  that  the  deft  could  have  legal  assist- 
ance. [Cockburn,  C  J. — ^The  magistrate  must  have 
a  discretion  as  to  adjourning.  This  act  does  not  put  the 
xight  in  such  a  case  higher  than  that  of  a  prisoner  tried 
for  a  felony.  Suppose  a  prisoner  in  the  dock  says  he 
wants  counsel  and  attorney.  It  may  be  very  proper  to 
postpone  his  trial,  but  you  cannot  say  that  if 
the  judge  chooses  to  try  him  at  once  he  has 
no  jurisdiction.]  The  Act  says,  ** shall  be  admitted 
to  make  his  full  answer  and  defence  by  counsel  or 


attorney.**  [Ck)CKBURN,  C.  J. — Under  the  old 
law  parties  were  not  entitled  to  the  assistance  of 
counsel  or  attorney,  but  the  present  Act  alters  that, 
but  only  says  that  he  shall  be  entitled  to  have  such 
assistance.  It  does  not  give  him  an  absolute  right  to 
Mn  adjournment  for  the  purp<Me  of  obtaining  such  assist- 
ance ;  he  has  an  absolute  right  if  he  can  obtain  such 
assistance]  To  prevent  a  man  from  getting  an 
attorney  is  the  same  thing  as  refusing  to  hear  an  at- 
torney. Thirdly,  the  justice  had  no  jurisdiction  to  try 
all  the  parties  together  in  a  lump,  for  he  thereby  de- 
prived each  of  the  evidence  of  the  others.  [Crosipton, 
J. — I  suppose  there  were  several  convictions.]  Yes ; 
but  all  the  defts.  were  taken  together.  [Blackburn, 
J. — I  suppose  it  was  precisely  the  same  case  against 
each  one?]  Yes;  but  each  had  a  right  to  be  tried 
separately.  [Blackburn,  J. — ^No  objection  seems  to 
have  been  raised  at  the  time  to  such  a  proceeding.] 
^Fourthly,  the  adjudication  is  bad,  as  it  abates  wages 
already  due,  whereas  the  justice  had  a  right  to  order 
the  abatement  only  of  wages  to  become  due. 

Cockburn,  C.J.— I  tMnk  you  are  entitled  to  a  rule 
upon  the  first  point.  As  regards  the  second  point, 
with  reference  to  the  refusal  to  adjourn,  I  think  there 
should  be  no  rule  upon  that.  The  intention  of  the 
statute  was,  that  it  should  not  be  in  the  power  of  the 
justices  to  refuse  a  party  legal  assistance  upon  a  sum- 
mary  hearing  when  be  desired  it ;  but  when  the  matter 
resolves  itself  into  a  question  of  adjournment,  I  think 
that,  though  it  would  have  been  proper  for  the  justice 
to  have  adjourned  under  the  circumstances,  yet  the 
statute  does  not  touch  his  dis^cretionary  power  upon  the 
subject.  I  think,  also,  that  there  should  be  no  rule 
upon  the  ground  of  all  the  parties  being  tried  at  once. 
That  proceeding  was  not  intended  to  deprive  each  of 
the  testimony  of  the  others,  but  was  thought  to  be  a 
convenient  method  of  dispodng  of  the  whole  matter ; 
and  it  does  not  appear  that  it  was  objected  to.  Then  as 
to  the  adjudication  of  the  justice  with  regard  to  the 
abatement  of  the  wages.  I  think  the  statute  applies 
equally  to  wages  already  due  as  to  wages  to  become 
due. 

Crompton,  J.— I  am  of  the  same  opinion.  This 
court  does  not  interfere  with  every  irregularity  of 
justices.  We  quash  their  proceedings  when  they 
have  acted  withont  jurisdiction,  but  we  do  not  interfere 
where  they  have  exercised  a  discretion.  As  regards 
the  trying  of  all  these  people  together,  that  does  not 
show  a  want  of  jurisdiction.  It  was  thought  to  be 
more  convenient  to  do  so,  and  there  was  no  application 
that  each  should  be  tdcen  separately.  I  think  also 
there  is  nothing  in  the  objection  as  to  the  abatement  of 
the  wages.  The  rule  wUl  go,  therefore,  only  on  the 
first  ground. 

Blackburn,  J. — I  am  of  the  same  opinion.  As 
regards  the  second  ground,  it  is  impossible  to  say  that 
in  every  case  in  which  an  adjournment  is  required  on 
account  of  the  party  desiring  the  assistance  of  an 
attorney  it  should  be  granted ;  many  cases  may  arise 
in  which  it  would  be  very  proper  for  the  justice  to 
refuse  it.  In  the  present  case,  it  seems  to  me  that  the 
justice  refused  an  adjournment  when  he  should  have 
granted  it,  but  that  does  not  go  to  his  jurisdiction. 
Euie  nisi  upon  the  first  grovnd  mdy.  Refused  om 
to  others,  

Saturday  J  Jan,  18. 

The  Vestry  of  St.  Luke,  Middlesex  (apps.)  and 
Thomas  Lewis  (resp.) 

Metropolis  Local  Management  Act  1854 — Auihori^ 
of  local  board  to  require  a  vfoter^loset  to  be  pro- 
vided  in  Ueu  of  a  privy. 

By  sect.  81  of  the  IS  4-  19  Vict,  c  120  {Metropolis 
Local  Management  Act  1854),  U  is  enacted  that  {/" 
it  appears  to  tlie  vestry  or  district  board  that  any 
house  is  wiiltout  a  sufficient  water-closet  or  privy 
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Q.  B.]        Thb  Vsarax  of  St.  Lvkx,  Mzddussex  (h'PO  ^^^  Thomas  Lkwu  (reap.)        [Q.  B. 


utid  ashpit,  theif  nuty  require  the  moner  or  Ofxupier 

to  provide  a  at^jkient  vaier^loi*t  or  privy  and 

aahpit,  or  either  of  themj  at  the  case  may  require : 
Seld,  thtU  the  vettry  or  dietrict  board  were  anUkoriMed 

Wider  the  foregoing  tecti&n  to  require  a  toater'closet 

tobeprovided  in  Uemof  a  privy. 

This  was  a  case  sUted  under  ibe  20  &  21  Vict  c.  43. 

It  appeared  that  the  resp.  is  the  owner  of  four  houses 
in  JohnVplaoe,  Great  Arthur-street,  which  is  a  court 
in  the  parish  of  St.  Luke,  and  which   was    erected 
before  the  passing  of  the  Metropolis  Local  Management 
Aot  1854  (18  &  19  Vict,  c  120).    These  houses  have 
attached  to  them  two  privies.      Early  in  the  spring  of 
1880  the  vestry,  in  conseqnenoe  of  some  complaints 
xespecting  the  condition  of  these  privies,  served  upon 
Mr.  Lewis  a  notice  to  do  certain  works,  which  he  com- 
plied with  80  far  as  to  fix  pans  to  the  closets,  but  not 
in  providing  water  supply.    On  the  14th  July  1880  a 
notice  was  served  upon  him  by  the  surveyor  of  the 
parish  that  he  intended  to  inspect  the  drains,  water- 
closet,  privies,  cesspools  and  water  supply  apparatus, 
and  to  cause  the  ground  to  be  opened  in  such  place  or 
manner  as  mij^t  be  necessary,  &o.    Accordingly  he 
attended  and  opened  the  drains  passing  under  the  footway 
.pavement,  and  connecting  the  privies  with  the  sewer, 
which  wvre  found  to  be  choked  and  blocked  up ;  these 
drains  he  deanaed  and  put  in  order  at  the  expense  of  the 
Tittiy.    The  vestry  then  served  a  further  notice  upon 
ths  resp.  requiring  him  to  provide  water  supply  to 
the  two  doseu  m  John's-plaee,  Arthur-street,  witbm 
twenty-eight  days  from  the  date  thereof,  to  the  satis- 
faction of  the  vestry,  and  that  if  he  refused  or  neglected 
the  vestry  would,  at  the  expiration  of  the  said  period, 
canse  the  same  to  be  constructed,  &c    No  attention 
having    been   paid    to  this  notice,  a  iurther  nstice 
was  served   upon    him,    that  at  the   expiration  of 
twenty-four  hours  the  vestry  would,  by  their  surveyor, 
agents  and  workmen,  enter  the  said  premises  and  proceed 
to  amend   and  reinstate  the  drainage  of  the  privies 
there,  to  clean,  empty  and  destroy  the  cesspools,  and 
provide  all  audi  pans  and  traps,  water  supply,   and 
water  supply  apparatus,  pipes  and  cisterns,  as  to  the 
said  vestry  ot  their  surveyor  might  appear  proper  and 
requisite,  &c     In  pursuance  of  this  notice  the  vestry, 
on  the  let  Deo.  1860,  entered  upon  the  premises  and 
fixed  a  dstem  upon  the  roof  of  the  privies,  removing 
the  roof  and  also  three  courses  of  brickwork  of  the 
vpper   side    or   pitch    thereof    for  the    purpose   of 
procuring  a    level  base    for  ths   dstem  ;    the   roof 
was    not   replaced,    but    the     lower   part   of     the 
dstem  formed  a  new  roof.    They  also  fitted  the  neces- 
sary plumbers'  work  for  connecting  the  dstem  with  the 
pipes  of  the  water  company,  and  also  the  pipes  con- 
necting the  cistern  with  the  pans  of  the  dosets,  and 
they  also  fixed  now  seats  in  Uie  privies  at  an  expense 
to  the  vestry  of  18^  lOs.    The  surveyor  to  the  vestiy 
and  the  sewers'  contractor  likewise  proved  that,  at  the 
time  of  their  entering  upon  the  premises  to  do  the 
works,  the  pans  of  both  the  privies  were  filled  and 
choked  up  with  filth,  and  that  the  seats  and  floor  were 
covered  with  filth  in  consequence  of  the  want  of  water 
supply.    The  works  having  been  completed,  the  vestiy 
took  out  a  summons  against  the  resp.  to  appear  before 
one  of  the  metropolitan  police  magistrates  at  Clerken- 
well,  to  show  canse  why  an  order  should  not  be  made 
under  \he  provisiobs  of  the  Metropoli  il.i0cal  Manage- 
ment Act  1854,  requiring  him  to  pay  to  the  vestiy  of 
the  said  parish  of  St.  Luke,  Middlesex,  the  sum  of 

12/.  109.,  being  theexpenss  above  referred  to.  At  the 
baariog  tiie  magistrate  was  of  opinion  that  the  above- 
mentioned  statute  contains  no  power  to  the  vestiy 
to  convert  a  privy  into  a  water-closet  by  providing 
water  snpply  thereto,  as  had  been  done  in  this  in- 
stance, but  that  if  the  privy  already  established  was 

not  soffident,  the  vestry  should  have  required  the  resp. 

to  have  made  it  so,  and  on  his  default  the  vestry  were 


empowered  to  make  it  suffident  under  the  authority  of 
the  81st  section  by  doing  such  works  as  the  case  re- 
quired, and  then  to  have  recovered  from  the  resp.  th» 
expenses  incurred  by  them  in  so  doing. 

By  sect  81  of  the  18  &  19  Vict.  c.  180  (Bletropolis 
Local  Management  Act  1854),  after  providing  for 
houses  to  be  built  after  the  paasiog  of  the  Act,  it  t» 
enacted  that  "  if  at  any  time  it  appear  to  the  vestry  or 
district  board  of  such  parish  or  district,  that  any  bou9» 
in  any  such  parish  or  district,  whether  built  before  or 
after  the  commencement  of  this  Act  is  without  a  sufB* 
dent  water-doset  or  privy  and  ashpit  furnished  with, 
proper  doors  end  coverings,  and  with  other  apparatnn- 
and  works  as  aforesaid,  the  vestry  or  district  boiud  shall, 
in  case  the  same  can  be  provided  without  diftturiung  any 
building,  give  notice  in  writing  to  the  ovmer  or  occupier 
of  such  house  requuing  him  forthwith,  or  within  such 
reasonable  time  as  shall  be  specified  in  such  notice,  to- 
provide  a  sufficient  water-closet  or  privy  and  ashpit  so 
fnraisbed  as  aforesdd,  or  dther  of  them  as  the  case  may 
require,  andif  snch  notice  be  not  complied  with  it  shall  to- 
lawful  for  the  vestry  or  district  board  to  canse  to  bo 
constructed  a  sufficient  water-doset  or  privy  and  ash- 
pit, or  dther  of  them,  ei  do  such  other  worim  as  tho 
case  may  require,  and  to  recover  the  ezpcnsM  incurred 
by  them  in  so  doing  from  the  owner  of  snch  hoose  in. 
manner  herdnafter  provided.  Provided  always,  tha6 
where  a  water-closet  or  privy  has  been  and  is  used  ior 
common  by  tho  inmates  of  two  or  more  houses,  or  if, 
in  the  opinion  of  the  vestty  or  district  board,  a  water^ 
closet  or  privy  may  be  so  used,  they  need  not  requiro 
the  same  to  be  provided  for  each  house.** 

Bovili^  Q.C.  appeared  for  the  apps.,  and  contended 
that  the  magistrate  ought  to  have  made  an  order,  for 
that  the  vestry  were  right  in  requiring  the  privy  to  bo 
converted  into  a  water-closet. 

The  Court   called  upon    Beaiiley   to  support    the 
decision  of  the  magistrate,  and  he  contended  that, 
there  having   been   a  privy,    the  vestry  could    not 
require  a  water-doset  to  be  constructed,  theur  powers- 
under  the  aeoond   branch   of   the  81st   section  not 
extending  to  converting  the  one  into  the  other,  and 
that  they  could  only  have  required  in  the  present  case 
a  proper  privy  to  have  been  constructed  :  (Tinkkr  t» 
The  Board  of  Werhe  of  Wandsworth,  87  L.  J.  34S, 
Ch.     [WioHTBiAy,  J.  —  In  that  case  t^eve  was  a 
general  order.]    There  is  nothing  to  show  that'  thin- 
privy  might  not,   by  a  proper  cleansing,  have  been 
made  sufficient.     The  section  also  only  gives  them 
power  to  make  an  alteration  ''  without  di8turt>ing  any 
building.*^    Here  there  was  a  considerable  disturb'ance. 
[CnoBtPTOV,  J. — There  must  always  to  some  extent 
be  a  disturbance.  The  works  cannot  be  done  without.3 
Cookburu,  C.J.--I  am  of  opinion  that  the  decision 
was  erroneous.     The  question  is,  whether  the  8l8t 
section  authorises  the  vestry  or  district  board,  when 
there  is  an  insufficient  privy,  to  order  that  a  water- 
closet  shall  be  constructed  in  its  stead  ?     It  has  been 
argued  that,  where  there  is  a  privy,  the  local  autho- 
rity can  only  order  that  privy  to  be  made  effective,  and 
that  they  have  no  power  to  order  a  water-closet  to  be 
substituted ;  but  I  do  not  think  that  that  is  the  mean-, 
ing  of  the  section.     The  power  is  given  in  the  alter- 
native to  order  a  suffident  water-doset  or  privy  to  be 
provided  as  the  case  may  require.    And  this  seems  to 
be  a  very  necessary  mtbority,  because  it  may  be  that 
a  privy  could  not  be  so  altered  as  to  meet  the  necessides 
of  the  case;  it  may  be  imposnble  to  keep  it  free  from 
an  aocumulation  of  filth,  and  the  only  remedy  might 
be  the  having  of  a  flow  of  water  so  as  to  get  rid  of  the 
nuisance.     They  certainly  ought  to  have  snch  poorer, 
and  I  am  of  opinion  that  the  8l8t  section  has  given  it 
to  them. 

WiOHTMAN  and  CROMrroN,  J  J.  concurred. 

Judgment  for  the  appt, ;  cote  to  go  hack  viih  £A# 
i^nion  of  the  court. 
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Reg.  v.  Allen. 
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Monday,  Jan.  90. 

Beg.  V,  Allbn. 

Criminal  proMcution — Entering  a  nolle  prosequi  on 
the  pari  0/ the  Crovm-^JurisdUiion, 

Where^  in  an  in^tment  fir  perjury,  the  Attorney- 
General  enters  a  nolle' prosequi  on  the  part  of  tlte 
Crown,  he  does  so  on  his  own  retponsibUity,  and  this 
court  will  not  interfere, 

J.  J,  Powell  moved  for  a  rale  oalting  on  the  deft  in 
this  case,  William  AlleUi  to  show  cause  why  the  proso- 
CQtor,  Francis  James  Gregorj,  should  not  be  at  liberty 
to  prooeed  to  the  trial  of  two  indictments  for  perjury 
which  had  been  found  against  the  deft,  at  the  Central 
Criminal  Court,  and  had  since  remored  into  this  oourt 
bj  ceriioraru 

It  appeared  that  Qref^ory,  the  prosaootor,  had 
fbrmeriy  been  an  out-door  a^cer  of  the  Customs,  and  in 
the  month  of  Sept.  1860  a  charge  was  brought  against 
him  by  Allen,  the  deft,  for  stealing  spirits  in  oon- 
junction  with  him  (AUen)  the  iBfornwr.  The  case 
was  fully  invest^ated  before  Mr.  Gray,  a  commissioner 
of  Customs,  and  upen  that  occasion  Alien  stated  that 
the  offence  was  committed  on  the  1 1th  Nov.  1859. 
On  Ghnegory  being  called  on  for  his  defence,  he  re- 
quested  that  time  might  be  allowed  him  to  produce  his 
witnesses,  and  the  case  was  thereupon  adjourned  for 
that  purpose  until  the  18th  Sept.  A  book  was 
kept  at  the  Custom-house,  in  which  was  entered 
*  the  manner  in  which  the  out-door  officers  were 
employed,  with  the  statement  of  the  time  and 
the  duties  in  which  thej  were  occupied,  and 
Gregory  applied  for  permisaion  to  inspect  this 
book,  to  trace  his  occupation  on  the  day  and  at  the 
time  alleged,  but  he  was  rafused,  though  he  now 
stated  in  his  affidavit  that  he  had  been  informed 
that  Allen  had  in  the  interval  between  the  hearings 
before  the  commissioner  applied  for  and  been  per- 
mitted to  inspect  the  book.  When  the  inquiry  was 
lesuoaed  before  the  commissioner  on  the  18th  Sept. 
Allen  repeated  his  previous  statement,  and  swore 
that  what  he  had  then  deposed  was  correct,  except  as 
to  the  date  on  which  the  alleged  offence  was  com- 
mitted, which  he  said  ought  to  have  been  the  18th 
April  186U,  instead  of  the  11th  Nov.  1859. 

Witnesses  were  then  examined  on  both  sides,  and 
in  the  end  the  deft,  and  ten  others  were  dismissed 
from  their  employment  by  the  Commissioner  of 
Customs. 

Gregory  and  the  ten  others  had  who  been  so 
dismissed  then  memoralised  the  Board  of  Customs, 
and  prayed  that  they  might  be  indicted,  and  so 
have  the  charge  tried  before  a  jury,  but  that  applica- 
tion was  refused. 

On  the  16th  Sept  the  parties  went  before 
the  Lord  Mayor  at  Guildhall,  and  made  a  charge 
of  perjury  against  Allen.  The  Solicitor  of  the  Customs 
appeared,  and  defended  Allen,  and  in  consequence  of 
some  discreplbcy  in  the  evidence  o£  a  boy  called  as 
one  of  the  witnesses  for  the  prosecudon,  the 
Lord  Mayor  said  he  tiioiight  it  very  improbable 
that  a  jury  would  convict,  and  refused  to  commit  the 
accused.  Gregory  and  the  other  ten  men  then  pro- 
ceeded to  prefer  an  indictment  against  Allen,  and 
eventually  true  bills  were  fonnd  on  two  indictments  at 
the  Central  Criminal  Court,  and  the  deft.  Allen  was 
taken  into  custody  and  brought  before  the  Lord  Mayor ; 
he  was  again  represented  by  the  Solicitor  for  the  Cus- 
toms, and  ultimately  was  discharged  on  his  own  recog- 
nisances. The  indictments  were  then  moved  into  this 
court  by  eertiorari ;  but  when  a  rule  was  applied  for 
the  deft  to  come  in  and  plead,  it  was  discovered  he  had 
not  entered  into  any  recognisances,  but  that  the  Attor- 
ney-General had  entered  a  noUe  prosequi,  [Cock- 
BDBM,  C.  J. — Upon  what  ground  do  you  aslc  us  to 
interfere  with  the  undoubted  right  of  the  Attorney- 


General  to  enter  a  nolle  prosequi  f]  Upon  the  ground 
that  the  Attorney-General  had  acted  on  an  ex  parte 
application.  The  Attorney-General  has  no  power  to 
enter  a  nolle  prosequi  without  calling  before  him  and 
hearing  all  the  parties.  [Cockburn,  C.  J.— If  it  be 
shown  to  the  Attorney-General  that  he  has  been  mis- 
led, no  doubt  he  will  set  the  matter  right.  Black- 
burn, J.— It  will  be  difficult  to  show  Uiat  this  court 
has  power  to  interfere  with  the  prerogative  power  of 
the  Crown  as  exercised  by  the  Attorney-General.] 
The  course  adopted  in  this  case  is  contrary  to  the 
ordinary  practice:  (Crown  Circuit  Companion,  22; 
2  Gude's  Crown  Practice,  550.)  [Croxpton, 
J.  —  Do  you  say  thai  the  Crown  could  not 
pardon  without  an  inquiry?  The  authorities  you 
refer  to  mean  to  say  that  the  prosecutor  can-' 
not  enter  a  noUe  prosequi  without  the  Attorney* 
(General,  for  fear  of  collusion  and  the  compoundiug  of 
felony.  Cockburn,  C.  J. — There  is  nothing  to  pre* 
vent  the  Attorney-General  entering  a  noUe  prosequi 
toties  quoties.  The  Attorney-General  is  the  great 
public  prosecutor  for  the  State,  who  ought  to  be  at 
liberty  to  act  upon  his  own  sense  of  public  duty.  Do 
you  find  any  case  in  which  the  oourt  interfered  afier 
the  Attorney-General  had  entered  a  noUe  prosequi  f  "} 
There  is  no  direct  authority ;  but  it  is  contended  that 
this  nolle  prosequi  has  been  entered  irregularly :  (R.  v. 
Evelyn,  Trin.  Vac.  1820.)  Then,  awuming  that  the 
Attorney-General  has  such  a  power,  still  a  nolle  pro^ 
aequi  is  only  a  temporary  proceeding,  and  this  court 
may  order  the  proceedings  to  continue  without  a  fresh 
indictment ;  although  it  is  a  stay,  the  indictment  is 
noi  quaahed,  and  a  prosecution  may  be  continued  on 
it:  (.GoddardY.  Smith,  6  Mod.  Rep.  262;  JSlrettmt 
and  Tayier'M  case,  Leonard's  Bep.  119  ;  R,y.  Hidpath 
10  Mod.  Bep.  152.) 

Cockburn,  C.  J. — I  am  of  opinion  that  in  this  case 
there  should  be  no  rule.  It  is  the  undoubted  right  and 
power  of  the  Attorney-General,  as  the  representative  of 
the  Crown  in  matters  of  criminal  law,  to  enter  a  noUe 
prosequi,  and  thereby  at  once  to  stay  proceedings  in  a 
criminal  suit  or  information :  and  no  instance  has  been 
cited,  nor  can  any  be  found,  in  which  the  court,  after  a 
nolle  prtisequi  had  been  entered  by  the  Attorney- 
General,  has  taken  upon  itself  to  direct  such  proceedings 
to  be  prosecuted.  Even  if  this  court  should  do  so, 
there  is  nothing  to  prevent  the  Attorney-General  from 
entering  a  nolle  prosequi  toties  quoties.  It  is  not  for 
this  court  to  create  a  precedent  of  this  sort  where  none 
before  existed — a  precedent  contrary  to  the  under« 
standing  of  the  profession,  and  one  that  would  be 
fraught  wilh  public  mischief.  Under  ordinary  circum- 
stances, no  doubt,  the  Attorney-General  would  act  wisely 
in  calling  the  prosecutors  before  him  before  he  proceeded 
to  enter  a  nolle  prosequi ;  but  there  may  be  particular 
droumstanoes  m  which,  from  the  knowledge  of  the 
facts,  or  the  particular  nature  of  the  charge,  the 
Attorney-General  might  think  it  necessary  to  enter  a 
nolle  prosequi  without  adopting  that  course.  It  cannot 
be  contended  for  one  moment  that  there  can  have  been 
any  abuse  exercised  by  one  whose  functions  are  of  so 
highly  a  responsible  character ;  but  if  there  had  been — 
and  1  only  put  it  hypoihetically — the  remedy  is  not  by 
an  application  to  this  court  to  interfere  by  the 
exercise  of  its  undoubted  power  and  prerogative,  but 
to  hold  him  responsible  before  the  Hi^Ii  Court  of  Par^ 
liament  I  am  not  at  all  disposed  to  establish  a  pre- 
cedent in  such  a  case,  and  I  think  therefore  there 
should  be  no  rule. 

Croufton,  J. —  I  am  of  the  same  opinion.  I 
think  we  have  no-  power  to  do  what  is  now  asked  of 
us,  and  I  think  we  opgiit  not  to  interfere  with  the  un- 
doubted power  of  the  Crown  vested  in  the  Attorney- 
General.  There  is  nothing  in  the  present  case  to  take 
it  out  of  the  general  rule.  I  think  the  Attorney- 
General  can  interfere  in  any  public  prosecution  when* 
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erw  be  plaases,  and  all  the  cases  referred  to  are  clearl/ 
distiogoishable  from  snch  an  one  as  this. 

Blackburn,  J. — I  am  of  the  same  opinion.  This 
particular  branch  of  the  prerogative  is  entrusted  to  the 
Attorney-General,  who,  on  his  own  responsibility, 
determines  whether  the  prosecution  shall  go  on  or  not. 

Mbllor,  J.  concurred.         Application  refused. 

Exparie  The  Local  Board  of  Leaminoton. 

informalion  bejbre  Justices  by  local  board  of  health — 

Attendance  of  derk  to  local  board  ai  hearing, 

H,  Lloyd  moved  for  a  rule  to  show  cause  why  the 
justices  of  Leamington  should  not  hear  certain  infor- 
mations whicli  had  been  laid  by  the  Leamington  Local 
Board  of  Health  without  requiring  the  attendance  of 
the  clerk  to  the  board.  It  appeared  that  the  justices 
were  of  opmion  that  the  clerk  of  the  board  of  health 
was  the  real  informant,  and  they  therefore  refused  to 
hear  any  information  unless  he  were  present.  Many 
.of  these  informations,  it  was  alleged,  involved  only 
matters  of  administration  and  police,  and  the  local 
board  had  intnisted  all  such  to  the  inspector  of  police, 
who  fully  understood  all  about  them.  In  many  of  such 
cases  the  clerk  had  personally  no  knowledge,  the  board 
was  the  real  informant,  and  their  clerk  only  represented 
them  for  certain  purposes :  (11  &  12  Vict,  c  63,  s.  133.) 
[CocKBURN,  C.  J. — He  must  either  go  himself  or  send 
some  one  properly  qualified.  Ckomfton,  J. — I  don't 
know  that  there  is  anything  that  actually  requires  it, 
but  it  is  very  reasonable  to  require  the  attendance 
eitlier  of  the  informant  or  of  his  attorney  or  counsel  to 
assiat  the  justices  in  the  construction  of  these  very 
difficult  Acts  of  Parliament.  Cockbukn,  C.  J. — I 
see  no  objection  to  the  police  superintendent  attending 
if  the  justices  think  fit  to  hear  him,  but  you  ask  us  to 
compel  the  justices  to  hear  him.]  If  such  an  opinion 
of  the  courc  could  be  conveyed  to  them  it  mieht  be 
sufficient,  but  they  seem  to  have  assumed  that  they 
bad  no  option,  that  there  was  a  general  enactment 
which  bound  them  to  require  the  attendance  of  the 
informant ;  frequently  the  cases  come  more  particularly 
onder  the  cognisance  of  the  police,  and  in  the  instance 
in  question  the  clerk  was  performing  other  duties  in 
connection  with  the  board  elsewhere. 

By  the  Court  :  Rule  refitsed. 

Ex  parte  Woolrich. 
Friendly  society — JJispule  not  provided  for  by  rtiiu — 

ICxpulsion--~Jurisdiction— IS  (^  19  Vict.  c.  63. 
Where  a  member  of  a  friendly  eocitty  loas  expelled 

fur  an  offence  not  within  its  rules,  this  court  refund 

to  interfere  by  mandamus^  being  of  opinion  tluU  the 

County  Court  had  jurisdiction  to  hear  and  determine 

the  case. 

J,  E,  Davis  moved  for  a  rule  to  show  cause  why  a 
tnandamus  sliould  not  issue,  calling  on  the  trustees  of 
the  Loyal  NeUion  Lodge,  a  friendly  sodety,  iield  at 
Woodside,  Worcestershire,  to  show  cause  why  one 
Woolrich  should  not  be  reinstated  a  member  of  the 
society.  It  appeared  that  the  applicant  had  been  a 
member  of  the  society  for  twenty  years  ;  tliat  in  1860 
he  became  blind  and  entitled  to  full  pay  for  six  months, 
and  after  tl|at  period  to  half-pay.  Tlie  half- pay  con- 
tinued till  August  last,  and  on  his  making  an  appli- 
cation subsequently  for  a  payment  of  his  half-pay  then 
due,  he  was  told  that  his  daughter  had  received  one 
week's  payment  too  nmch,  and  that  he  had  been  struck 
off  the  books  as  a  member  and  would  receive  no  more. 

Tlte  rules  of  the  society  were  enrolled  in  1857,  sub- 
sequent to  the  Stat.  18  &  19  Vict.  c.  63.  By  rule  16 
disputes  were  to  be  referred  to  a  committee,  and  after- 
wards, in  cose  of  the  dispute  coqtinuing.  to  a  special 
committee,  and  he  was  told  that  this  had  been 
dune,  niid  that  the  committees  hud  decided  that  his 
name  would  be  erased  from  the  list ;  but  there  was  no 
rule  applicable  to  the  present  case.     An  applicaiiuu 


had  been  made  to  the  registrar  of  the  County  Court  to 
issue  a  smnmons,  and  he  had  expressed  an  opinion 
that  the  County  Court  had  no  jurisdiction,  and  that 
the  18  &  19  Vict  c  63,  had  failed  to  vest  in  the 
judges  of  the  County  Court  the  jurisdiction  formerly 
vested  in  justices  of  the  peace.  It  is  said  that  the 
County  Court  has  no  jurisdiction,  because  rule  16 
provides  another  tribunal — first,  a  private  committee, 
and  then  another  and  more  formal  committee ;  and  the 
society  say  they  have  referred  the  case  to  these  com- 
mittees, who  have  heard  the  ease  and  determined  it 
against  the  applicant,  and  expelled  him ;  bat  he  has 
never  had  an  opportunity  of  defending  himself,  and 
none  of  the  rules  refer  to  a  case  like  the  present. 
[Blackburn,  J. — In  any  case  yon  must  go  to  some 
other  tribunal  than  this.  Sect.  40  of  18  &  19 
Vict.  C..63,  provides  for  the  determination  of  dis- 
putes according  to  the  rules  of  the  society,  and 
sect.  41,  for  such  cases  as  are  to  be  deter- 
mined by  the  County  Court.]  But  if  this  be  such 
a  dispute  as  is  neither  within  the  rules,  or  within 
those  cases  cognisable  by  the  County  Court,  the  comt 
can  interfere.  Sect.  42  directs  how  the  orders  of  a 
County  Court  are  to  be  enforced,  and  provides  for  the 
removal  of  orders  by  certiorari.  [Croicpton,  J. — Is 
not  the  expelling  a  man  pomted  to  by  that  section  ?] 
It  would  be  sufficient  for  the  applicant  that  the  County 
Court  should  act,  and  the  expression  of  opinion  by  this 
couit  that  it  should  do  so  would  probably  be  sufficient? 
[Cockburn,  C X — ^You  must  not  take  such  an  ex- 
pression as  my  opinion.  I  doubt  very  much  whether 
the  County  Court  has  jurisdiction ;  iif  the  man  is  no 
longer  a  member  it  is  a  great  question  whether  the  case 
is  one  for  them  to  try.]  Under  one  of  the  old  Acts  of 
Geo.  3,  members  excluded  might  apply  to  the  County 
Court. 

Cockburn,  C.  J.  (a) — It  may  be  a  question  whether 
this  expulsion  is  not  altogether  idle  and  vaio,  and 
whether  under  rule  16  there  has  been  any  expaloion. 
My  learned  brothers  think  an  application  might  be 
made  to  the  County  Court,  and  that  therefore  we 
have  uo  jurisdiction.         ^_____  Rule  r^/ksed. 

Jan.  18  and  22. 

Reo.  t;.  The  Churchwardens  and  Oversbebs  of 
St.  Mart  Arches,  Exeter. 

Poor-law —  UnemancipatedckUd — Settlement  ofparents 
^Stattu  ofifTemovabmiy. 

An  unemancipated  child  lias  the  settlement  of  its 
parents^  and  as  that  settlement  changes  so  does  the 
settlement  of  such  child. 

The  father  of  a  patter  hmatic,  whose  parish  of 
settlement  was  A.,  €u:g[uired  the  status  ofirremovabiliiy 
by  a  residence  in  B.^  and  died  leaving  a  widow  and 
a  daughter  {the  said  pauper),  who,  though  m§re 
than  thirty  years  of  age,  was  unemane^ted  by 
reason  of  continued  ill-health.  After  his  death  m 
1858,  tlte  said  daughter  was  received  into  the  work- 
house of  B,,  and  whilst  there  her  mother  lost  the 
etalus  of  irremovability  from  B.,  which  she  had 
acqyirtd  through  her  husband,  by  removing  to  C. 
After  such  removal  of  the  pander's  mother^  the  said 
pavper  was  sent  to  &e  county  lunatic  asylum  as  a 
lunatic  pauper,  and  an  order  of  maintenasice  was 
made  upon  the  parish  ofA.,being  her  father^s  parish 
of  settlement,  her  mother  having  acquired  no  other 
settlement  than  that  obtained  through  her  husband: 

Held^  that  the  mother  of  the  pauper  having  lost  her 
status  of  irremovability  from  B.,  the  pauper  hmatic 
lost  U  also,  and  that  the  order  of  maintenance  was 
properly  made  t^pon  A. 
This  was  a  case  stated  by  the  Lancashire  quarter 

sesiiions,  upon  an  appeal  by  the  parish  officers  of  St. 

(tf)  K I  fore  Cockburn,  C  J.,  Crompton,  Blackburn  sad 
Mellor,  JJ. 
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Q.  B.] 


WhXTTLK   t7.   FRA^fKUlNO. 


[Q.  B. 


Jklary  Arches,  Exeter,  against  an  order  made  upon 
i'them   at  the  instance  of  the  gaardians  of  the  poor  of 
'the  township  of  Manchester,  adjudging  the  last  place  of 
■settlement  of  Ann  Cambridge,  a  lunatic  pauper,  to  be 
in  the  said  parish  of  St.  Mary  Arches,  Exeter,  and  order- 
ing the  parish  o£Scers  of  such  parish  to  pa^  certain  sums 
-of  money  for  the  lodging,  maintenance,  &c  of  such  lunatic 
ipauper.      It    appeared  that  the  place  of  settlement 
-of  Diivid  Cambridge,  the  father  of  the  pauper  lunatic, 
was  in  the  appellant  parish  of  St.  Mary  Arches,  Exeter, 
■and  that  on  the  Srd  Oct.  1827  be  was  married  to  one 
Elizabeth  Trapnell;  that  the  pauper  lunatic  is  the 
.legitimate  unmarried  daughter  of  the  said  Dayid  Cam- 
(bridgo  and  his  said  wife,  and  was  bom  on   the  16th 
Aug.  1829,  and  that  she  has  never  been  emancipated, 
not  having  been  able  at  any  time,  owing  to  ill-health, 
^  provide    for    or  take    care  of  herself;    that  for 
twenty-four  years,  namely,  from  July  1832  to  July 
1856,  the  pauper  lunatic  and  her  parents  resided  to- 
gether continually  iu  the  respondent  township  (Man- 
chester);   that  upon  the  23rd  July   1856   the  said 
David  Cambridge  died ;  that  after  his  death  the  pauper 
Jnnatio  and  her  mother  continued  to  reside  together  in 
'the  respondent  township  until  the  month  of  Oct.  1858, 
when  the  pauper  lunatic  was  sent  from  her  said  place 
of  abode  by  the  guardians  of  the  poor  into  the  Cheet- 
ham-bill  workhouse,  the  said  workhouse  being  a  work- 
house of  and  for  and  situate  within  the  said  township 
of  Manchester ;  that  she  remained  there  until  the  24th 
-Jan.  1860;  that  m  the  month  of  Dec  1859,  and  whilst 
the  pauper  lunatic  was  in  the  said  workhouse,  her 
mother  (who  continued   to  bo  the  widow  of  the  said 
David  Cambridge)  removed  from  the  said  township  of 
Manchester  to  and  went  to  reside  in  the  township  of 
'Chorlton-upon-Medlock,  in  the  said  county,  in  which 
latter  township  she  has  ever  since  continued  to  reside, 
oiot  having  during  her  widowhood  acquired  any  settle- 
ment in  her  own  right ;  that  from  the  24th  Jan.  1860 
the  said  Ann  Cambridge  was  a  pauper  lunatic,  and 
vas,  pursuant  to  the  statutes  in  that  behalf,  sent  from 
the  said  workhcuse  where  she  was  then  residing,  to  the 
'County  lunatic  asylum,  situate  at  Prestwich,  in  the 
4Baid  county,  and  being  a  lunatic  asylum  for  the  said 
county,   where  she  remained  until    the  25th   April 
1860,  when  she  was  discharged,  and  sent  to  reside 
with  her  mother  in  tlie  said  township  of  Chorlton- 
npon-Mediock.      At     the     hearing    of   the    appeal, 
it    was     contended,    on     the    part    of    the   apps., 
that,  under  the  circumstances,  the  said  order  ought 
Aot  to  have  been  made,  inasmuch  as  the  pauper  lunatic 
was,  at  the  time  of  being  conveyed  to  the  said  county 
lunatic  asylum  at  Prestwich,  exempt  from  removal  to 
the  parish  of  her  settlement  by  reason  of  some  pro- 
^vision  in  the  9  &  10  Vict.c.  66,  and  the  11  &  12  Vict. 
o.  111.     It  was  contended,  on  the  part  of  the  reaps., 
that  the  said  order  was  rightly  made,  inasmuch  as  the 
.pauper  lunatic,  when   conveyed  to  the  said    county 
asylum,  was  not  exempt  from  removal  to  the  parish 
of    her  settlement  under  the  said   statutes.       The 
•question  for  this  court  was,  whether  the  pauper  lunatic 
was  or  was  not,  at  the  time  of  her  being  conveyed  to  the 
«aid  county  lunatic  asylum,  exempt  from  removal  to  the 
parish  of  her  settlement.     If  the  question  be  answered 
in  the  affirmative,  the  order  is  to  be  quashed ;  if  in  the 
n^ative  the  order  is  to  be  confirmed. 

The  li  &  12  Vict.  c.  111,8.1,  repeals  the  proviso  of 
the  9  &  10  Vict,  c  66,  and  enacts  the  foU^ing 
one  instead: — **  Provided  always,  that  whenever  any 
person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  and 
children  should  be  removable  from  any  parish  or  place 
£rom  which  he  or  she  would  be  removable  notwith- 
Btandiug  any  provisions  of  the  said  recited  Act,  and 
should  not  be  removable  from  any  parish  or  place  from 
which  he  or  she  would  not  be  removable  by  reason  of 
any  provision  in  the  said  recited  Act." 


WhetUtj  Sexjt.  and  West  appeared  in  support  of  the 
order  of  sessions,  and  contended  that,   as  the  pauper 
lunatic  was  unemancipated,  she  would  follow  the  settle- 
ment of  her  surviving  parent  (her  mother),  who  having 
lost  her  ttatus  of  irremovability  in  Manchester,  would 
harve  been  liable  to  have  been  removed  to  the   app. 
parish,  which  was  her  husband's  parish  of  settlement, 
and  so  the  pauper  lunatic  was  rightly  adjudged  to  be 
liable  to  support  from  that  parish :  {Reg    v.  Cudhain^ 
28  L.  J.  105,   M.  C. ;  Reg,  v.  m,  GiUs,  30  L.  J.  12, 
M.  C. ;  Reg,  v.  Eloel^  29  L.  J.  17,  M.  C. ;  s  c.  5  Jur. 
N.  S.  1350  ;  Rex  v.  Muck  Cotpome,  2  B.  &  Ad.  861.) 
Kage  and  Hopwoodf  contra,  argued  that  the  pauper 
lunatic  was  exempt  from  being  removed  at  the  time  the 
order  was  made ;  that  at  the  time  she  was  sent  to  the 
asylum  she  had  obtained  the  mUUiu  of  irremovability, 
and  was  not  affected  by  the  break  in  the  residence  of 
her  mother:  {Reg,  v.  Eloeit  Reg.  v.  St  Giles,  Reg,  v. 
HaHfitld,  17  Q.  B.  746;  Reg,  v.  West  Ward  Uniony 
7  £1.  &  Bl. ;  26  L.  J.  29,  M.  C. ;  Reg,  v.  SL  LeonanJPs, 
ShoredUch,22  L.J.51,M.C.;  24 & 25 Vict c. 25, 8.2.) 

CocKBURN,  C  J. — I  think  that  the  judgment  in 
this  case  should  be  for  the  resps.  The  case  turns  upon 
whether  or  not,  at  the  time  the  pauper  lunaUc  was 
taken  from  the  workhouse  to  the  asylum,  she  was  ir- 
removable. The  father,  it  appeared,  had  at  the  time  of 
his  death  acquired  the  ttatus  of  irrsmovability  in  Man- 
chester, and  at  his  death  his  widow,  the  pauper's 
mother,  retained  his  settlement.  The  pauper  being  a 
lunatic  was  placed  in  the  workhouse,  and  down  to  the 
time  when  this  question  arose  none  of  the  exceptions 
existed  to  interfere  with  her  irremovability.  The 
mother,  however,  removed  from  Manchester,  and  so  she 
lost  her  status  of  irremovability,  and  now  the  question 
which  arises  is,  whether  the  pauper,  being  nnemand- 
patedfContinues  a  member  of  her  mother's  family  so  as  to 
partake  of  her  removability.  I  thuik  she  does,-  and 
that  the  residence  of  a  child  while  unemancipated  will 
not  give  a  status  of  irremovability.  Here  the  mother, 
who  is  the  head  of  the  family,  is  still  living ;  would 
she,  if  she  were  in  Manchester,  be  removable  ?  She 
clearly  would  be.  Then  the  pauper,  being  uneman- 
dpated,  could  she  be  removed  ^  I  think  she  could,  and 
that  the  effect  of  the  statutes  is  this,  that  as  long  as 
the  child  remains  a  member  of  the  family  he  shall  not 
acquure  the  status  of  irremovability  until  the  deatli  of 
the  parent,  the  object  being  to  keep  members  of  the 
family  together.  If  the  child  is  removable,  tiie  object 
of  the  statute  would  bo  defeated.  There  is  oert^uily 
some  apparent  absurdity  in  saying  that  a  person  thirty 
years  of  age,  as  in  this  case,  is  to  be  treated  as  a  child ; 
but  it  is  well-established  law  that  an  unemancipated 
person  is  to  be  considered  for  all  purposes  as  a  port 
of  the  parent's  family.  We  must  come  then  to  the 
conclusion  that  the  pauper  followed  the  settiemeut  of 
her  mother,  and  as  she  had  lost  her  status  of  irremova« 
bility,  the  order  was  properly  made  upon  the  pariah  of 
settlement. 

Croupton,  J. — I  am  of  the  same  opinion.  We 
shall  best  carry  out  the  intention  of  the  Legislature  by 
holding  that  it  makes  the  removability  of  an  uneman- 
cipated child  to  depend  upon  the  settlement  of  the 
parent  It  has  been  said  that  the  settlement  was  not 
that  of  the  mother,  but  that  of  the  father,  and  so  it 
was  in  some  sense ;  but  as  the  mother  gained  it,  it 
became  the  settlement  ot  the  child,  and  then  being 
unemancipated,  it  followed  that  of  the  mother.  The 
child  has  in  the  words  of  the  Act  no  other  settlement 
than  tliat  of  the  mother.  Therefore  her  removability 
depends  upon  her  mother's  removability. 

M  RLLOB,  J.  concurred.  Judgment  fir  resp, 

Saturdagf  Jan,  25. 
Whittle  v,  Frankland.  ^ 
Master  and  servant —  Contract  ofservioe-~4  Geo,  4, 

c,  34,  s,  3. 
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Q.  B.] 


Whittlb  v.  Framkland. 


[Q-B. 


A  contract  to  serve  it  not  void  because  the  master 
does  not  in  terms  agree  to  give  any  tpecific  oTnoimt 
of  wages, 
Wkere^  there/ore,  A,   B,  contracted  to  serve  C.  D, 
as  a  coUier,  and  neither  party  was  to  put  an  end 
to  the  service  before  the  expiration  on  twenty-eigJU 
days*  notice ;  but  C.  D.  did  not  bind  himself  to  tfie  pay- 
ment  of  any  specific  amount  of  wageSj  but  agreed  to 
pay  wages  fortnightly  according  to  piece-work,  and 
A.  B.  left  his  service  before  givim/  such  twenty- 
eight  days*  notice,  and  was  thereupon  convicted  under 
the  4  Gen,  4,  c.  34,  s.  3: 
Held,  that  the  convictiott  was  good. 

This  was  a  case  stated  under  tbe  20  &  21  Vict.  c. 
43,  upon  a  conviction  of  justices  under  the  4  Geo.  4, 
c  34,  8.  3  (Masters  and  Servants  Act).  The  case 
stated  that  at  a  petty  sessions,  holden  at  Rotlierham  on 
the  25th  Feb.  1861,  an  information  (preferred  by 
Richard  John  Frankland,  as  agent  to  Thomas  Bolland 
and  his  partners,  hereinafter  called  the  resps.)  against 
John  Whittle  (hereinafter  called  the  app.),  under  the 
4  G«o.  4,  c.  34,  8.  3,  charging  for  that  the  said  app., 
on  the  1st  Dec  1860,  at  the  Holmes  Colliery,  did  con- 
tract with  the  said  resps.  to  serve  them  in  the 
capacity  and  employment  of  a  miner,  until  he 
should  have  given  to  or  received  from  the  said 
resps.  one  month's  notice  to  leave  the  said  service, 
and  until  such  notice  should  have  fully  expired, 
at  and  for  certain  wages,  and  that  the  said  app.  did 
afterwards  duly  enter  into  his  said  service  according 
to  the  said  contract,  and  that  the  said  app.  afterwards 
and  before  the  term  of  his  said  contract  was  com- 
pleted, to  wit,  on  the  1 3th  of  February  1861,  at  the 
Holmes  Colliery,  was,  m  the  execution  of  his  said  cou- 
tract,  and  otherwise  respecting  the  same,  guilty  of  a 
certain  misconduct  and  misdemeanor,  in  this,  to  wit, 
that  the  said  app.  did  then  and  there,  and  before  the 
term  of  his  said  contract  was  completed,  unlawfully 
absent  himself  from  his  said  service  without  leave  or 
lawful  excuse,  contrary  to  the  statute,  was  duly  heard 
and  determined  by  us,  and  we  duly  convicted  the  said 
app.  of  the  said  offence,  and  adjudged  him  to  be  com- 
mitted to  the  house  of  correction  at  Wakefield,  in  the 
said  West  Riding,  to  remain  and  be  kept  to  hard 
labour  for  the  term  of  one  month.  And  it  was  proved 
before  us,  and  we  did  so  adjudge,  that  no  wages  were 
then  due  to  the  said  app.  from  his  said  masters  (the 
xesps.),  as  he  had  been  duly  paid  his  wages  for  all 
work  done  by  him  up  to  that  time,  and  that  the  con- 
tract was  proved  on  oath  before  us,  being  that  he  was 
to  be  paid  by  piece-work;  no  wages  could  be  earned  by 
him,  or  would  be  payable  to  him  during  the  time  he 
would  be  in  prison  under  the  said  sentence.  .  .  . 
At  the  hearmg  of  the '  information  it  was  proved 
by  the  resps.  that  app.  had  entered  into  an  agree- 
ment with  Tliomas  Bolland,  on  behalf  of  himself 
and  partners,  constituting  "The  Rotherham,  Mas- 
brough  and  Holmes  Coal  Company  (Limited),*'  the 
resps.  in  this  appeal.  The  agreement  stated 
that  the  said  John  Whittle,  in  consideration  of 
wages  to  be  paid  to  him  fortnightly  by  the  said 
Rotherham,  Masbrough  and  Holmes  Coal  Company 
(Limited),  doth  contract  and  agree  with  the  said  com- 
pany to  work  for  and  serve  the  said  company  faith- 
fiillly,  diligently  and  exclusively,  as  their  servant,  in 
the  capacity  of  a  collier  at  their  collieries  in  the  town- 
ship of  Bruisworth  and  Eimberworth,  from  the  date 
thereof  until  the  expiration  of  such  notice  as  is  after 
mentioned.  The  agreement  then  contains  a  provision 
for  Either  party  determining  the  same  by  giving 
twenty-eight  days*  notice.  There  was  also  a  provision 
that,  in  consideration  of  such  faithful  service,  he  the 
said  Thomas  Bolland,  on  behalf  of  himself  and  part- 
ners, agreeJRhat  the  said  John  Whittle  should  not 
be  discharged  by  the  said  company  without  twenty- 
eight  days*  notice  being  given  for  that  purpose. 


The   case   fuither  stated,    that  it  was   proved  on 
behalf  of  the  resps.  that  the  app.  entered  into  tbeir" 
service  under  ihe  said  contract,  and  afterwards,  and 
while   it   was  subsisting,  absented  himself   from  thfr 
service  without  leave  or  lawful  excuse;    that  it  was- 
also  proved  that  all  wages  then  due  to  app.  for  all 
work  done  by  him  had  been  paid  to  him,  and  that  he- 
was   paid   by   piece-work,    and    not   by  time  ;   that- 
evident  was  also  given  on  behalf  of  the  app.  that 
there  had  been  a  dispute  about  wages.     It  was  con-- 
tended  on  the  part  of  the  app.,  first,  that  the  agree- 
ment  did  not   bind  the  resps.  to  find  work,  or  pay 
wages,  and  was  therefore  bad  for  want  of  mutualitj;. 
secondly,  that  the  mfonnation  was  bad  for  proceed' 
ing  in  the   naxe  of  Thomas  Bolland  and    his  part- 
ners,    and    not    in     the    name    of  the  company ; 
thirdly,  that  there  were  no  wages  due  at  the  time- 
the  alleged  ofience  was  committed,  and  therefore   no 
wi^es  could  be  abated  ;   fourthly,  that  there  was  a 
bond  fids  dispute  as  to  the  amount  that  should  bo 
paid  for  certain  work  requured  to  be  done  under  the  said 
contract,  and  the  said  contract  not  providing  for  any 
such  dispute  or  difference,  the  said  justices    had  no- 
jurisdiction  under  the  statute,  and  that  such  dispute 
or  diflerence  constituted  a  lawful  excuse,  and  was  a. 
reasonable  cause  for  such  absenting. 

The  justices,  however,  were  of  opinion,  first,  that,  by 
reasonable  implication,  the  agreement  bound  the  resps.  to* 
find  work  and  pay  wages,  and  was  a  valid  agreement  \ 
secondly,  that,  under  the  11  &  12  Vict.  c.4S,  s.  1, 
the  objection  to  the  information  could  not  be  aUowed, 
and   they  wore  of  opinion  that  the  variance,  if  any. 
between  the  information  and  the  evidence  adduced  in 
support  of  it  had  not  in  any  way  deceived  or  misled 
the   app.  ;    thirdly,  they  were  also  of  opinion   that 
the  statute    authorised    them  to  convict    tbe  app. 
and   commit  him  to  prison,  although   there  were  no- 
wages  due  or  becoming  due  to  him,  which  they  ooold 
abate ;  fourthly,  they  were  ako  of  opinion,  from  the 
evidence,  that  there  was  no  dispute  or  difference  as  to* 
the  amount  to  be  paid  for  work  under  the  said  contract 
which  amounted  to  a  lawful  excuse  or  justification  for 
app.    refusing   to    work  for    the  resps.    under   tbe- 
said  contract,  or  for    absenting  himself   from    the 
service  before  the  term  of  his  contract  was  completed, 
and   that  app.  was  aware  that  he    had  no  lawful 
excuse  for  absenting  himself. 

Quuiin  now  appeared  for  the  resps.,  and  coU'-- 
tended  that  upon  all  the  grounds  the  justices  were 
right,  and  the  conviction  good :  {Reg,  v.  K^e/sA,  2  ED. 
&B1.  357;  PUkingtonr.  Scott,  15  M.  &  W.  657; 
Valpy  V  Gibson,  4  C.  B.  637.) 

Mellishy  Q.C.,  for  the  app.,  contended  that  tbe  con» 
tract  was  void  for  want  of  mutuality,  for  that  whilst 
the  app.  was  bound  to  remain  in  the  service,  the  resps. 
were  not  bound  to  find  him  work  or  to  pay  him  any 
certain  wages:  (^WiUiamsoAy,  Toiler,  5  Q.  B.  175;. 
Asplin  V.  Austin,  5  Q.  B.  671 ;  Elderton  v.  Emmea^  4 
H.  of  L.  Cas.  624.)  [Crompton,  J. — When  there  is 
a  term  in  the  contract  that  the  party  is  not  to  be  dis- 
charged under  twenty-eight  days,  and  that  be  is  to  be- 
paid  fortnightly,  is  it  not  illusory  to  say  that  they  are  not 
to  find  work  ?J  They  are  not  bound  to  find  it ;  siq^ 
posing  the  colliery  to  be  stopped  up,  the  masters 
could  not  find  work,  and  yet  it  would  be  said  that  tho 
men  were  bound  to  remun,  yet  receiving  no  wages,  as 
they  are  to  be  paid  by  piece-work :  {Sykes  v.  Dixtmy 
9  A.  &  E.  693 ;  Re  Baker,  2  H.  &  N.  219.) 

CocKBUBN,  C.J. — The  objection  upon  the  groood 
of  variance  between  the  proof  and  the  information  is- 
cured  by  the  11  &  12  Vict  c  43,  s.  1.  Then,  with 
regard  to  the  main  objection  that  the  agreement  is  not 
a  binding  one  upon  tbe  app.,  I  think  that  the  deci- 
sion of  the  justices  was  right.  The  prindple  of  the- 
agreement  is  this,  that  the  man  shall  serve,  and  that 
the  employers  shall  find  woric  at  fortnightly  wages ;. 
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Q.  li.] 


Hakrksun  v.  Leapkh — Frebhan  v.  Gainsford. 


[0.  B. 


the  man  not  to  be  diBckarged  ntider  r  twreaty-eight 
daysi'  notice.  It  rs  quite  clear  that  it  wooid  be  per- 
fectly illniioiy  if,  thongli  tfae  maaters  did  not  discharge 
bin,  they  could  starve  htm  by  not  giving  him  work. 
By  implication  the  roasters  are  bonnd  to  find  work 
whilst  he  continues  in  thdr  service. 

Gromfton  and  Mellor,  JJ.  concorred. 

Conmetion  iffirmed. 

Harbisow  (app.)  V.  Leapbr  (resp.) 
M^way — Nui9anee—5  ^  6  WiXL  4,  c.  50,  «.  70 — 

Conmcfion, 
By  tect.  70ofthe5^6  WUl.  4,  c.  50  {Highway  AcCS 
a  penaky  is  imposed  upon  any  person  who  thaa 
sink  any  pit  or  shcifty  or  erecf  or  cause  to  be  erected 
any  steam-engine^  ^.  within  the  distance  of  twenty- 
five  yards  from  any  pari  of  tmy  carriage  way  or 
eart  way^  ^c. 
The  deft,  was  the  owner  of  a  steam'thraMig  mocAifie, 
which  he  lent  to  hire  to  a  farmer,  and  sent  his  man 
with  ity  who  stq>erintended  it.     The  machine  was 
erected  within  a  distance  of  twenty ^five  yards  from 
the  highway^  but  there  was  no  eoidenoe  to  show  that 
the  deft,  directed  it  to  be  so  erected^  and  he  was 
himself  not  present  at  the  Hme,    Being  convicted 
Wider  sect.  70  of  theb^^  WiU,  4,  c.  50  : 
SMy  ^uU  the  conviction  was  bad. 

This  was  a  case  stated  under  the  30  &  21  Vict,  e.45, 
against  a  conviction  of  the  deft,  for  having  committed 
sat  offen.ce  against  sect.  70  cf  the  5  &  6  Will.  4,  c.  50 
(<!l«neral  Highway  Act). 

The  COM  stated  as  follows  :— 
This  was  an  information  prefened  by  John  Leaper, 
«f  Spalding,  in  th^  parts  of  HoHand,  Lincolnshire, 
against  Thomas  Han-ison,  "for  tihat  the  said  Thomas 
Harrison,  on  Saturday,  the  3rd  day  of  Febmaiy  1961, 
at  the  parish  of  Geidney,  did  erect,  or  cause  to  be 
erected,  a  certun  steam  engine  and  thrashing  machine 
within  the  distance  of  twenty-fire  yards  (to  wit)  twelve 
Tarda  from  a  tertoin  public  carriage  way  there  situate, 
leiMling  through  Gedney  Dyke,  the  said  engine  and 
strap  passed  over  the  driving  wheel  of  each;  that 
deft,  lets  his  said  steam-engine  and  madbine  out  for 
hire,  sometimes  by  the  day,  but  move  frequently  by  a 
remuneration  according  to  the  quantity  of  com  thrashed, 
and  that  on  such  occasions  the  same  are  sent  out  and  set 
to  work  under  the  immediate  charge  and  control  of  the 
deft.*s  own  man  or  servant ;  that  on  the  23rd  Feb. 
last  the  said  machine  was  set  up  in  the  manner 
above  described,  and  was  thrashing  oom  on  the  pre- 
mises of  a  Mr.  Daniel  Butters,  in  the  parish  of  Gedney, 
aforeswd,  in  the  open  air,  and  unprotected  by  any 
building,  screen,  or  other  cover,  at  a  distance  of  only 
twelve  yards  from  the  oefitre  of  a  public  highway, 
which  passes  by  Mr.  Butters'  yard  and  premises,  and 
that,  whilst  the  machine  was  so  at  work,  two  horses, 
drawing  a  cart  on  the  said  highway,  took  fright  and 
knocked  down  and  seriously  injured  the  man  driving 
them.  On  the  part  of  the  deft,  it  was  proved  by  his 
aforesaid  servant  that  the  maehijie  on  the  day  in 
qaestion  was  let  to  hire  to  Mr.  Butters  to  tlurash 
his  com;  that  he  (deft.*s  servant)  accordingly 
took  and  fixed  same  in  Mr.  Butters'  yard  in 
the  situation  above  described  by  direction  of  Mr. 
Buttors's  son;  that  deft,  himself  did  not  come 
nigh  at  the  time  of  fixing  the  machine,  and  that 
it  is  usual  te  place  the  machine  where  ordered  by  the 
party  whose  com  is  about  to  be  thrashed,  or  by  some 
one  representing  him  ;  and  on  cross-examination  of  this 
wHness  it  was  elicited  that,  during  the  whole  time  the 
Bteam-engine  and  thrashing  machine  were  at  work  they 
were  in  charge  of  the  engine-driver  (deft.*8  man),  and 
that  his  wages  were  paid  to  him  by  his  master  (the 
deft.),  and  not  by  the  party  whose  com  was  being 
thrashed.  The  deft.'s  attorney  thereupon  objected — 
first,  that  the  said  engine  and  machine  are  not  sach 


steam-maehinMy,  &c.  as  are  contemplated  by  the  70th 
section  of  the  Highway  Act,  5  &  6  Will.  4,  c.  50, . 
and  do    not   therefore  come    within   the  provisiona 
thereof,  for  that  at  the  time  of  pasring  th4  said  statute - 
these  portable  steam-engines  and  thrashing  machnies 
were  not  in  existence,  eo  that  the  statate,  being  a 
penal  one,  conki  not  be  held  to  refer  to  them;  seoondly,. 
that  the  engine  and  machine,  being  merely  dnwn  by 
hoTMB  to  the  place  where  they  werk,  oonld  not  be  said 
to  be  erected,  and  therefore  are  not  within  the  juris- 
diction of  the  Act,  which  cleariy  has  reference  to  a^ 
permanent  nuuance;  thirdly,  that  as  it  was  proved>^ 
that  the  deft,  let  ent  the  engine  and  machine  for  hire- 
(though  sent  in  charge  of  and  worked  by  bis  own  man),, 
he  thereby  for  the  time  being  lost  or  gave  np  tho> 
control  thereof ;  and  that,  as  it  was  further  proved 
that  Uie  deft,  himself  was  not  present  on  the  occasion 
in  question,  he  could  not  be  oonvicted  of  the  offonco' 
impnted  to  him  of  erecting,  or  caonng  to  be  erected,  &c 
Whereapon  we,  the  naderrigned,  did  adjudge  and  de- 
termine that  all  sneh  objectioos  were  vntenable,  and 
that  the  deft,  was  gnilty  of  the  ofienoe  charged  against 
him,  and  we  did  aooordingly  conviot  him  as  before 
mentbued." 

By  the  6  &  6  WiU.  4,  o.  50,  s.  70,  it  is  enacted 
that  **  it  shall  not  be  lawful  for  any  person  to  sink 
any  pit  or  shaft,  or  to  ereet  or  cause  te  be  erected 
any  steam-engine,  gin,  or  other  like  machine,  er  any 
machinery  attached  thereto,  within  the  distanoe  of 
twenty-five  yards  .  ftcm  any  part   of  any 

oarrriage  woy  or  cart  way,  unless  such  pit  or  shaft  or 
steam-engine,  gin,  or  other  like  en^ae  er  machinery,, 
shall  be  within  some  house  or  other  building,  or  be- 
hind some  wall  or  fence,  8a£Bcieat  to  conceal  er  soreeib 
the  same  from  the  said  carriage  way  or  cart  way,  so 
that  the  same  may  not  be  dugerous  to  passengers^ 
horses,  or  cattle,*'  ic 

Fitayames  Stephen  appeared  in  sapport  of  the  con- 
viction, and  argued  that  the  justices  were  right  upoa 
an  the  points  taken.    As  to  the  third  objection,  that 
the  deft,  was  not  preeeat,  and  so  could  not  be  made- 
liable  for  the  acts  of  others ,  he  contended  that,  as- 
the  steam-engine  was  under  the  care  of  the  deft.'s 
servant,   and  was  placed  in  position  by  him,  he,  the- 
master,  was  liable.    [Cromftok,  J. — The  placuig  of 
the  machine  may  have  been  the  act  of  Butters;  he- 
directed  where  it  was  to  be  placed.]     It  was  the  duty- 
of  Harrison  to  have  given  hia  man  orders  not  to  plaoe- 
it  in  an  improper  position :  (Rex  v  Fisher,  1  Moo.  & 
Mai.  437 ;  Rex  v.  Dix(m,  3  M.  &  Sel.  11 ;  Attorney^ 
General  v.  Siddon,  1  Gro.  &  Jer.  220.) 

GocKBVRN,  G.  J. — It  strikes  me  in  tills  way :  if  ax 
servant  in  the  care  of  such  an  engine  n^ligentiy  were- 
to  ran  up  against  another  with  it,  his  master  would  be- 
liable.  If,  however,  he  wilfully  does  so,  his  master 
would  not  be  liable.  So  here,  if  he  wihUly  erected 
this  machine  in  an  improper  place,  without  his  master's 
orders  to  do  so,  the  master  could  not  be  made  liable 
under  this  Act  of  Parliament.  Upon  that  ground  I 
think  the  conviction  cannot  be  supported.  The  master 
was  not  present,  and  there  is  nothing  to^  show  that  th» 
engine  was  placed  in  that  particular  spot  by  his- 
directions. 

Groupton  and  Mellob,  JJ.  conenired. 

Conoidion  quashed. 


C0I7BT  OF  COMMON  BENCH. 

Baported  bar  Daxiel  Thomas  Evams  and  W.  MAxn,  SiqrB., 
Barrlsters-At-Law. 

KEOIflTRATION  APPKAL. 

Friday,  Nov,  15. 
Frxsman  (app.)  V.  Gainstosd  (resp.) 
Eketion  law — County  vote — QuaUfoation — Inmate  of' 

hospital-—  Charity, 
App,  daimed    to   vote   in  respect  cf  a  frediM 
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Fbkemah  V,  Gadisford. 


[C.  B. 


house.    He  wu  the  inmate  qf  a  hotpUal  founded 
in  pursuance  of  the  wiU  of  a  former  Earl  of 
Shrew^ntry^  and  the  constitutions  frasned  for  it  pro- 
vide  that  in    the  hospital   there    should  be  one 
governor  and  twenty  poor  persons  who  should  per- 
Jbrm  certain  specified  religious  acts,  and  should 
enjoy  such    chambers,  rooms  and  aooommodaiion 
therein  from  time  time,  for  their  Uves,   together 
with  £tic&  stipend  and  aUowances  as  were  t/ierein' 
-after,  to  every  of  them,  limited  and  appointed;  and 
the  said  persons  were  required  to  ^Uspose  themselves 
to  some  work  and  labour,  according  to  their  several 
abilities,  that  tltcy  might  get  somewhat  towards  their 
better  maintenance,  and  in  some  meamwe  eat  their  own 
bread,  and  have  therewithal  to  help  themselves  m 
-time  of  sickness.      The  constitutions  then  indicate 
the  persons  who  are  to  elect  the  candidates  for  ad- 
mission, and  the  mode  of  election.    They  then  declare 
that  the  persons  to  be  elected  are  poor  indigent 
.people,  well  esteemed  of  for  godly  life  and  conver- 
sation, oj  good  condition,  peaceable  and  quiet  among 
iheir  neighbours,  and  such  as  by  persons  of  honest 
repute  duiU  be  judged  fit  objects  for  the  charity  i 
and  if  it  so  happen  that,  by  misinformation  or  mis- 
iake,  any  person  or  persons  shall  be  elected  wanting 
■such  qualifications,  or  in  any  wise  behave  themselves 
contrary  to  tltese  rules  and  constitutions,  he  shall 
then  be  removed  and  expelled  by  the  governor  and 
his  €usistants,  and  another  chosen  in  his  place  and 
room: 
Held,  that  the  app.  had  not  an  equitable  freehold  in 
the  chambers  of  the  hospital  m  which  he  resided ; 
that  his  holding  was  qf  an  eleemosynary  nature, 
and  ^crefore  he  was  not  entitled  to  vote  for  the 
election  of  knights  of  the  shire, 
^  This  was  an  appeal  from  the  decision  of  the  re- 
Tising  barrister  in  a  case  held  at  his  court  for  revising 
the  list  of  voters  for  the  West  Riding  of  the  oountjr  of 
York. 

At  a  oonrt  held  before  the  banister  appointed  to 
revise  the  list  of  voters  for  the  West  lUding  of  the 
county  of  York,  Jonathan  Buxton  objected  to  Thomas 
Betts.as  not  having  been  entitled,  on  the  last  day  of 
July  1861,  to  have  his  name  inserted  in  the  list  of 
Toters  in  the  township  of  Sheffield  for  the  said  West 
Biding.  The  name  stood  in  the  copy  of  the  register 
to  the  said  township  aa  follows : — 


Christian 

and 
Somame. 

Places  of 
Abode. 

Nature 

of  Qaalifl- 

catlon. 

Place  la 
Townablp. 

Setts,  Thooias 

Shrewtbary 
Hoapital, 
Sheffield. 

Freehold 
boose 

Shrewsbury 
UoaplulfSel/ 
occapled. 

Thomas  Betts  was  an  inmate  of  the  hospital  in  the 
township  of  Sheffield,  founded  by  Gilbert  Earl  of 
■Shrewsbury,  and  was  duly  elec:ed  and  appointed,  and 
as  such  resided  in  separate  chambers  and  rooms  of  the 
huilding  of  the  hospital,  pursuaut  to  his  appomtment 
wider  the  trusts  and  constitutions  of  the  hospital 
hereinafter  set  forth,  which  chambers  and  rooms  are 
of  the  annual  value  of  40s,  and  upwards,  and 
were  in  his  bond  fide  occupation,  and  had  been  in  his 
possession  for  sis  calendar  months  next  previoos  to  the 
last  day  of  July  1861. 

By  virtue  of  this  the  said  Thomas  Betts  claimed  to 
have  his  name  inserted  and  retained  on  the  list  of 
voters,  as  entitled  to  vote  for  the  knights  of  the  West 
Biding  in  respect  of  an  equitable  freehold  estate  in  a 
house,  whereof  he  was  seised  for  his  own  life  pursuant 
to  the  2  WiU.  4,  c.  46,  s.  18. 

The  hospital  of  Gilbert  Earl  of  Shrewsbuiy,  situate 
in  the  said  township,  was  founded  under  the  following 
drcnmstanoes,  and  govoned  by  the  trustees  and  con- 
fUtutions  following : — 


Gilbert  Earl  of  Shrewsbury,  by  his  will  bearing 
date  in  the  month  of  May,  in  the  fourteenth  year  of  the 
reign  of  King  James  I.,  devised  to  the  executors  thereof 
all  his  manors,  lands,  tenements  and  hereditaments 
whereof  he  was  seised  of  any  estate  of  inheritance  in 
fee-simple  in  possession,  remainder,  or  reversion  (with 
certun  exceptions),  to  pay  funeral  expenses,  debts  and 
legacies,  and  the  residue  and  surplusage  to  his  exo- 
cutors,  their  heirs  and  assigns.  Aiid  he  thereby  willed 
and  appointed  an  hospital,  to  be  founded  at  Sheffield, 
for  perpetual  maintenance  of  twenty  poor  persons,  and 
to  be  called  the  hospital  of  Gilbert  Earl  of  Shrews- 
buiy, and  the  same  to  be  endowed  with  such  revenues 
and  possessions  as  his  executors  should  think  fit,  not 
bemg  under  200/.  a-year. 

This  will  was  proved  at  London  on  the  14th  May 
1 6 1 6.  In  tbe  year  1 625  the  great-grandson  of  the  above 
testator,  whose  name  was  Henry  Earl  of  Norwich,  and 
afterwards  Duke  of  Norfolk,  for  performing  the  will 
erected  a  building  as  a  hospital  in  Sheffield,  and 
placed  in  it  twenty  poor  persons — ten  men  and  ten 
women;  and  in  the  year  1673  made  certain  oon- 
stitutions  in  writing  for  the  government  of  the  said 
hospital 

By  these  constitutions  it  was  established  that,  in  the 
said  hospital  there  should  be  for  ever  one  governor  and 
twenty  poor  persons — ten  men  and  ten  women — ^who 
should  give  themselves  to  the  service  of  God  and  to  pray 
for  the  prosperity  of  the  noble  family  of  tbe  founds 
and  his  posterity,  and  that  the  governor  and  every  of 
them  should  enjoy  such  chambers,  rooms  and  acoom- 
modations  from  tame  to  time  for  their  lives,  together 
with  such  stipend  and  all  other  allowances  as  were 
thereinafter  to  every  of  them  limited  and  appointed, 
every  one  of  them  well  and  honestly  behaving  him  or 
herself  according  to  those  statutes,  constitutions  and 
ordinances,  and  for  the  better  preventing  of  idleness  it 
was  ordained  that  all  such  persons  as  were  or  should  be 
placed  in  the  said  hospital,  as  well  men  as  women, 
should  dispose  themselves  to  some  work  and  labour, 
according  to  their  abilities  and  health,  that  they  might 
get  somewhat  towards  their  better  maintenanoe,  and 
might  in  some  measure  eat  their  own  bread  and  have 
therewithal  to  help  themselvas  in  times  of  weakness  or 
sickness. 

The  men  were  also  required  to  be  widowers  or 
bachelors,  and  the  women  widows  or  maids,  and  both 
to  be  threescore  years  of  age  or  upwards,  unless  dis- 
pensed with  by  the  authority  of  the  Earl  Marshal  of 
England. 

Their  mode  of  election  to  be,  if  the  nunber  has 
thereby  (jsic)  also  to  be  by  the  governor  and  three 
assistants  named  in  tbe  constitutions,  or  the  major  part 
of  them,  presenting  the  names  of  two  persons  for 
every  void  place  to  the  Earl  Marshal  or  hu  heirs,  to- 
gether with  a  certificate  of  their  place,  condition  and 
behaviour,  and  to  that  end  the  said  earl  or  his  heirs 
might  elect  and  appoint  out  of  them  one  or  more  per- 
sons in  the  then  vacant  place  er  places,  and  in  the 
event  of  his  neglecting  to  do  so  for  six  weeks  after  dns 
notice,  then  the  governor  and  his  assistants  should  fill 
up  the  vacancies ;  and  it  was  also  provided  that  the 
Earl  Marshal  or  his  heirs  might  mske  choice  of  a  per- 
son without  certificate.  The  persons  to  be  elected  ars 
to  be  poor  indigent  people,  well  esteemed  of  for  godly 
life  and  conversation,  of  good  conditions,  peaceable  and 
quiet  amongst  their  neighbours,  and  such  as  by  per- 
sons of  honest  repute  shall  be  judged  fit  objects  for  this 
charity ;  and  if  it  so  happen,  by  misinformation  or 
mistake,  that  any  person  or  persons  be  elected  wanting 
such  qualifications,  or  shall  marry  afterwards,  or  in 
anywise  behave  themselves  contrary  to  these  rules  and 
constitutions,  he  shall  then  be  removed  and  expelled 
by  the  governor  and  his  assistants  for  the  time  being 
or  the  major  part  of  them,  and  another  chosen  in  his 
place  and  room. 
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Freexah  r.  Gamsford. 
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If  anj  of  the  said  poor  penons  profanely  or  fre- 
quently corse  or  swear,  or  frequent  any  wine-tavern  or 
tdehoose,  or  remain  there  above  one  hoar  in  a  day,  or 
be  dnink,  or  any  otherwise  misbehave  themselves,  the 
governor  and  his  assistants  are  empowered  to  dedact 
from  the  offender's  next  week*s  aUowance  one-half  for 
the  first  offence,  one  whole  week's  allowance  for  the 
second  offence,  and  two  weeks'  allowance  for  the  third 
offence.  If  he  be  incorrigible,  the  governor  shall  take 
from  him  his  gown  and  badge,  and  he  shall  be  for 
ever  expelled  and  removed  ont  of  the  said  hospital, 
provided  that  the  said  Earl  Marshal  or  his  heirs  may, 
according  to  their  will  and  pleasure,  by  writing  nnder 
^  his  or  their  hand,  restore  any  person  so  expelled. 

It  is  also  ordered  that  none  shall  lodge  with  any 
of  the  poor  persons  in  their  room  or  rooms,  or  be 
admitted  to  inhabit  there  npon  any  pretence  whatso- 
ever, unless  licence  be  first  obtamed  nnder  the  hands 
of  the  said  Earl  Marshal  or  his  heirs,  or  nnder  the 
hands  of  the  governor  and  assistants  or  the  major 
part  of  them,  bat  they  shall  be  helpfnl  one  to  another, 
according  to  their  strength  and  ability,  as  in  charity 
they  ought ;  provided  that  no  person  or  persons  be 
thereby  hindered  from  helping  any  of  the  aforesaid  poor 
persons  in  the  daytime  when  oocadon  reqnires,  or  that 
none  of  the  said  poor  persons  shall  lodge  abroad, 
wander,  nor  beg  alms  npon  any  pretence  whatsoever, 
npon  pain  of  ezpnlsion. 

The  constitntions  having  also  pointed  oat  the  qoali- 
fications  and  daties  of  the  governor  of  the  heepital,  and 
his  salary  having  been  named,  and  having  pointed  out 
the  office  of  his  assistants,  provide  then  that  one  or  more 
of  them  shall,  monthly,  meet  with  the  governor  to 
pay  the  governor  and  poor  persons  of  the  said  hospital 
their  allowances  respectively,  according  to  snch  pro- 
portion as  thereinafber  limited  and  appointed :  viz.,  to 
every  man  2«.  6dL  by  the  week,  and  to  every  woman  the 
like  snm  of  2t.  6c7.,  per  week,  and  to  every  one  in  dne 
season,  two  wain  loads  of  pit  coals  for  one  year*s  firing. 
And  the  assistants  and  governor  are  likewise  to  bny 
dothing,  to  every  man  and  to  every  woman  one  pnrple 
gown  in  seven  years  and  a  blae  one  every  two  years  to 
be  dothed  withal,  in  each  of  which  gowns  shall  be  worn 
a  Bil?er  badge  with  the  arms  and  crest  of  the  family  of 
the  founder,  and  the  governor  to  have  every  year  a 
scarlet  gown. 

The  persons  to  be  elected  are  to  be  taken  or  chosen 
out  of  the  town  or  parish  of  Sheffield,  if  any  persons 
can  therein  be  found  fit,  the  poor  tenants  thereabouts 
of  the  said  Earl  Marshal  and  his  heirs  to  have  the  pre- 
ference before  any  other  in  such  election  if  duly  quali- 
fied ;  if  there  be  no  persons  then  the  said  Eari  Marshal 
is  to  make  choice  of  any  person  qualified  in  any  place 
and  out  of  any  other  pansh  where  the  said  earl  has 
any  lands  descended  from  the  said  Cfflbert  Earl  of 
Shrewsbury. 

No  member  of  the  hospital  has  ever  been  expelled 
under  the  operation  of  the  above  conditions. 

The  said  Henry  Duke  of  Norfolk,  by  indenture 
dated  the  23rd  Nov.  1680,  granted,  released  and  con- 
veyed certain  lands  and  tenements  in  the  counties  of 
York  and  Derby  to  trustees  and  their  heirs,  in  trust 
that  the  su(>  trustees  should  by  or  out  of  the  yearly 
rents  and  profits  of  the  said  lands  and  hereditaments 
maintain  and  keep  the  said  house  and  building  of  the 
hospital  and  the  gardens  and  yards  thereunto  bdoog- 
ing,  from  time  to  time  for  ever,  as  need  or  occasion 
should  be,  with  all  needful  and  requisite  reparations, 
and  should  provide  gowns  and  other  provisions  for  the 
said  governor  and  governess,  and  all  members  and 
officers  of  or  bdonging  to  the  said  hospital  for  the 
time  being  for  ever  according  to  the  sud  constitu- 
tions. 

Power  to  appoint  new  trustees  was  created  by  the 
above  deed,  which  power  was  exercised  in  the  year 
1698,  by  indenture  and  by  Act  of  Parliament  passed 


in  the  eleventh  year  of  the  reign  of  George  I.,  the 
trustees  then  surviving  were  declared  to  be  seised  of 
the  trust-lands  to  their  use  upon  trust  to  apply  the 
rents  and  profits  and  acenmulations  that  had  arisen,  in 
enlarging  the  buildings  for  aooommodating  additional 
membiBrs  to  be  added  to  the  hospital,  and  also  in 
maintaining  and  keeping  the  house  and  buildings  of 
the  hospital  and  the  gardens  and  yard  thereunto  be* 
longing  with  good  and  decent  order  and  repair. 

It  was  also  enacted  that  the  governor  of  the  hospital 
was  to  be  a  dergyman  of  the  Church  of  England,  and 
elected  and  appointed  and  displaced  for  any  mis- 
feasance or  neglect  of  duty  in  the  same  manner  as  the 
governors  of  the  said  hospital  are  elected  and  displaced 
according  to  the  said  constitution. 

Under  the  powers  of  this  Act  of  Parliament  it  wa» 
provided  that  the  number  of  poor  persons  that  should 
be  added  to  the  then  existing  number  of  poor  persons, 
members  of  the  hospital,  should  not  be  less  than  four 
poor  men,  besides  the  then  present  poor  women,  and 
that  as  many  more  should  be  added  to  the  number 
from  time  to  time  as  the  revenues  for  the  horaital  for 
the  time  bdug  would  extend  to  make  provisioa  for 
according  to  the  constitutions  made  for  the  then 
existing  members,  so  that  a  sorplns  of  revenue  be  loft 
sufficient  to  bear  the  expenses  of  the  repairs  and  other 
necessary  expenses  relating  to  the  hospital ;  and  by 
this  Act  it  was  further  provided  that  notldng  in  ift 
should  extend  to  take  away  or  invalidate  any  powers* 
bdonging  to  the  Duke  of  Norfolk  and  his  hdrs  as* 
heirs  of  the  founders  of  the  hospital,  which  he  might 
daim,  use,  or  exercise,  by  virtue  of  the  constitutions- 
of  the  hospital,  and  that  the  said  duke  and  his  heirs- 
should  for  ever  thereafter  exerdse  such  power,  so  as 
the  execution  thereof  did  not  lessen  the  revenues  of  the 
hospital,  nor  the  number  of  poor  persons  therdn,  or  to- 
be  therein. 

The  number  of  members  of  the  hospital  had  become 
subsequentiy  increased  to  thirty-six  by  the  increase  of 
the  accumulated  surplus  revenues  until  the  year  1767, 
when  a  flood  destroyed  part  of  the  hospital,  and  from 
the  destruction  and  expense  attending  its  restoration 
the  numbers  were  after  that  time  reduced  to  twenty- 
seven,  and  the  original  constitutions  were  lost,  in  con- 
sequence of  which  circumstances  another  Act  of  Par- 
liament was  passed  in  the  tenth  year  of  George  the 
Third's  reign  for  explaining  and  amending  the  last  Aet, 
and  for  enlarging  the  powers  contiuned  in  the  said  Aot^ 
and  for  other  purposes,  and  for  establishing  the  con- 
stitutions a  copy  of  the  original  ,were  dedared  to  be 
such  as  bound  the  hospital,  and  were  made  a  schedule- 
to  the  Act. 

The  lowers  for  applying  the  accumulated  revenues  t& 
the  restoration  of  the  boepital,  and  for  restoring  the- 
number  of  its  members,  were  thereby  granted,  and 
increased  allowances  given  to  the  members,  amounting 
in  the  whole  to  a  weekly  sum  of  3s,  6d.  apiece  for 
each  poor  member  of  the  hospital. 

It  was  also  stated  that  the  amending  and  explaining, 
the  former  Act  might,  in  many  respects,  be  highly 
beneficial  to  the  charity,  and  be  conformable  to  the 
original  intentions  of  the  founder  of  the  hospitaL 
The  reservation  of  the  powers  of  the  Duke  of  Norfolk 
is  therein  repeated,  so  that  their  exercise  did  not  lessen 
the  revenues  of  the  hospital. 

The  trust-estates,  induding  the  land  and  hospital 
of  Gilbert  Earl  of  Shrewsbury,  have,  from  time  to 
time,  been  conveyed  and  transferred  to  new  trustees  in 
trust  under  powers  of  the  Acts  of  Parliament  in  that 
behalf  for  the  said  hospital,  and  according  to  the 
original  constitutions,  and  as  the  rents  and  revenues 
have  increased  in  value,  additions  to  the  hospital,  and 
to  the  number  of  its  members  elected  under  the  con- 
stitutions have  been  sanctioned  and  made  by  the  Duke 
of  Norfolk  for  the  time  being. 

For  the  resp.  it  was  contended,  on  the  authority 
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house.    He  was  ike  ittnuUe  qf  a  hospital  founded 
in  pursuance  of  the  wiU  of  a  former  Earl  of 
Shrewsbury f  and  the  constitutions  framed  far  iipro^ 
vide   that  in    the  hospital   thsre    should  he  one 
governor  and  twenty  poor  persons  who  should  per- 
Jbrm  certain  specified  reUgious  acts,  and  should 
enjoy  such   chambm'Sj  rooms  and  aooommodation 
therein  from  time  tine,  for  their  Hves,   together 
with  such  stipend  and  aUowanoes  as  were  therein' 
'Ofterj  to  every  of  them,  limited  and  t^ppointed;  and 
the  said  persons  were  required  to  eUipose  themselves 
to  some  work  and  labour,  according  to  their  several 
abilities,  that  they  might  get  somewhat  towards  their 
better  maintenance,  and  in  some  measure  eat  their  own 
bread,  and  have  therewitJtal  to  help  themselves  m 
-time  of  sickness.      The  constitution»  then  indicate 
the  persons  who  are  to  elect  the  candidates  for  ad- 
mission, and  the  mode  of  election.    They  then  declare 
that  the  persons  to  be  elected  are  poor  indigent 
.people,  well  esteemed  of  for  godly  life  and  conver- 
sation, oj  good  condition,  peaceable  and  quiet  among 
iheir  neighbours,  and  such  as  by  persons  of  honest 
repute  shall  be  judged  JU  objects  for  the  charity; 
and  if  it  so  happen  that,  by  misinformation  or  mis- 
take, any  person  or  persons  shall  be  elected  wantiftg 
such  qualifications,  or  in  any  wise  behave  themseloes 
contrary  to  these  rules  and  constitutions,  he  shall 
then  be  removed  and  expelled  by  the  governor  and 
his  eusistants,  cmd  another  chosen  in  his  place  and 
room: 
Held,  that  the  app,  had  not  an  equitable  freehold  in 
the  chambers  of  the  hospital  in  which  he  resided ; 
that  his  holding  was  qf  an  eleemosynary  nature, 
and  therefore  he  was  not  entitled  to  vote  for  the 
election  of  knights  of  the  shire* 
^  This  wu  aji  appeal  from  the  deduon  of  the  re- 
Tising  barrister  in  a  case  hdd  at  his  court  for  revising 
the  list  of  voters  for  the  West  Riding  of  the  county  of 
York. 

At  a  court  held  hefore  the  barrister  appointed  to 
revise  the  list  of  voters  for  the  West  Riding  of  the 
county  of  York,  Jonathan  Buxton  objected  to  Thomas 
Betts.as  not  having  been  entitled,  on  the  last  day  of 
July  1861,  to  have  bis  name  inserted  in  the  list  of 
Toters  in  the  township  of  Sheffield  for  the  said  West 
Biding.  The  name  stood  in  the  copy  of  the  register 
txi  the  said  township  as  follows : — 


Christian 

and 
Somame. 

Places  of 
Abode. 

Nature 

of  Qaallfl- 

catlon. 

Place  In 
Township. 

Setts,  Thomas 

Shrewsbary 
Hospital, 
Sheffield. 

Freehold 
bouse 

Shrewsbury 
Uospiul,self 
oocapied. 

Thomas  Betts  was  an  inmate  of  the  hospital  in  the 
township  of  Sheffield,  founded  by  Gilbert  Earl  of 
Shrewsbury,  and  was  duly  elec:ed  and  appointed,  and 
as  such  resided  in  separate  chambers  and  rooms  of  the 
building  of  the  hospital,  pursuant  to  his  appointment 
wider  the  trusts  and  constitutions  of  the  hospital 
liereinafler  set  forth,  which  chambers  and  rooms  are 
of  the  annual  value  of  AOs.  and  upwards,  and 
were  in  his  bond  fide  occupation,  and  had  been  in  his 
possession  for  sis  calendar  months  next  previous  to  the 
last  day  of  July  1861. 

By  virtue  of  this  the  said  Thomas  Betts  claimed  to 
have  his  name  inserted  and  retained  on  the  list  of 
voters,  as  entitled  to  vote  for  the  knights  of  the  West 
Riding  in  respect  of  an  equitable  freehold  estate  in  a 
house,  whereof  he  was  seised  for  his  own  life  pursuant 
to  the  2  WiU.  4,  c.  46,  s.  18. 

The  hospital  of  Gilbert  Earl  of  Shrewsbury,  situate 
in  the  said  township,  was  founded  under  the  following 
4arcumstanoes,  and  governed  by  the  trustees  and  con- 
stitutions following : — 


Gilbert  Earl  of  Shrewsbury,  by  his  will 
date  in  the  month  of  May,  in  the  fourteenth  year  of  the 
reign  of  King  James  I.,  devised  to  the  execators  thereof 
all  his  manors,  lands,  tenements  and  hereditament! 
whereof  he  was  seised  of  any  estate  of  inheritance  in 
fee-simple  in  possesnon,  remainder,  or  reversion  (with 
certun  exceptions),  to  pay  Ameral  expenses,  debts  and 
legacies,  and  the  residue  and  surplusage  to  his  exe- 
cutors, their  heirs  and  assigns.  And  he  thereby  wiDed 
and  appointed  an  hospital,  to  be  founded  at  SheiBeld, 
for  perpetual  maintenance  of  twenty  poor  peraonfl,  smd 
to  be  called  the  hospital  of  Gilbert  Earl  of  Shrew*- 
bury,  and  the  same  to  be  endowed  with  such  revenues 
and  possessions  as  his  execntors  should  think  fit,  not 
bemg  under  200/.  a-year. 

This  will  was  proved  at  London  on  the  14th  Hay 
1616.  In  the  year  1625  the  great-grandson  of  the  above 
testator,  whose  name  was  Henry  Earl  of  Norwich,  and 
afterwards  Duke  of  Norfolk,  for  performing  the  will 
erected  a  building  as  a  hospital  in  Sheffield,  and 
placed  in  it  twenty  poor  persons — ten  men  and  ten 
women;  and  in  the  year  1673  made  certain  con- 
stitutions in  writing  for  the  government  of  the  said 
hospital 

By  these  constitutions  it  was  established  that,  in  the 
said  hospital  there  should  be  for  ever  one  governor  and 
twenty  poor  persons — ten  men  and  ten  women-^who 
should  give  themselves  to  the  service  of  God  and  to  pray 
for  the  prosperity  of  the  noble  family  of  the  fonndff 
and  his  posterity,  and  that  the  governor  and  every  of 
them  should  ei\joy  such  chambers,  rooms  and  aooom- 
modations  from  time  to  time  for  their  lives,  together 
with  such  stipend  and  all  other  allowances  as  were 
thereinafter  to  every  of  them  limited  and  appointed, 
every  one  of  them  well  and  honestly  behaving  him  or 
herself  according  to  those  statutes,  constitutions  and 
ordinances,  and  for  the  better  preventing  of  idleneaa  it 
was  ordained  that  all  such  persons  as  were  or  should  be 
placed  in  the  said  hospital,  as  well  men  as  women, 
should  dispose  themselves  to  some  work  and  lahoor, 
according  to  their  abilities  and  health,  that  they  might 
get  somewhat  towards  their  better  maintenance,  and 
might  in  some  measure  eat  their  own  bread  and  have 
therewithal  to  help  themselves  in  times  of  weakneas  <a 
sickness. 

The  men  were  also  required  to  be  widowers  or 
bachelors,  and  the  women  widows  or  maids,  and  both 
to  be  threescore  years  of  age  or  upwards,  unless  di^ 
pensed  with  by  the  authority  of  the  Earl  Marshal  of 
England. 

Their  mode  of  election  to  be,  if  the  number  has 
thereby  {sui)  also  to  be  by  the  governor  and  three 
assistants  named  in  the  constitutions,  or  the  major  part 
of  them,  presenting  the  names  of  two  persona  for 
every  void  place  to  the  Earl  Marshal  or  his  heirs,  to- 
gether with  a  certificate  of  their  place,  condition  and 
behaviour,  and  to  that  end  the  sud  earl  or  his  bein 
might  elect  and  appoint  out  of  them  one  or  more  per- 
sons in  the  then  vacant  place  er  places,  and  in  the 
event  of  his  neglecting  to  do  so  for  mx  weeks  after  due 
notice,  then  the  governor  and  his  assistants  should  fill 
up  the  vacancies ;  and  it  was  also  provided  that  the 
Earl  Marshal  or  his  heirs  might  make  choice  of  a  per^ 
son  without  certificate.  The  persons  to  be  elected  am 
to  be  poor  indigent  people,  well  esteemed  of  for  godly 
life  and  conversation,  of  good  conditions,  peaceable  and 
quiet  amongst  th^  neighbours,  and  such  as  by  per- 
sons of  honest  repute  shall  be  judged  fit  objects  for  this 
charity ;  and  if  it  so  happen,  by  misinformation  or 
mistake,  that  any  person  or  persons  be  elected  wanting 
such  qualifications,  or  shall  marry  afterwards,  or  in 
anywise  behave  themselves  contrary  to  these  rules  and 
constitutions,  he  shall  then  be  removed  and  expeOed 
by  the  governor  and  his  assistants  for  the  time  being, 
or  the  major  part  of  them,  and  another  chosen  in  his 
place  and  room. 
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If  any  of  the  said  poor  persons  profanely  or  fre- 
quently corse  or  swear,  or  fteqnent  any  wine-taYem  or 
idehonse,  or  remain  there  abore  one  hoar  in  a  day,  or 
be  dronk,  or  any  otherwise  misbehave  themselves,  the 
governor  and  his  assistants  are  empowered  to  dedaet 
from  the  offender's  next  week's  allowance  one-half  for 
the  first  offisnoe,  one  whole  week's  allowance  for  the 
second  offence,  and  two  weeks'  allowance  for  the  third 
odence.  If  he  be  incorrigible,  the  governor  shall  take 
firom  him  his  gown  and  badge,  and  he  shall  be  for 
ever  expelled  and  removed  ont  of  the  said  hospital, 
provided  that  the  said  Earl  Marshal  or  his  heirs  may, 
aooording  to  their  will  and  pleasure,  by  writing  under 
,  his  or  their  hand,  restore  any  person  so  expelled. 

It  is  also  ordered  that  none  shall  lodge  with  any 
of  the  poor  persons  in  their  room  or  rooms,  or  be 
admitted  to  inhabit  there  upon  any  pretence  whatso- 
ever, unless  licence  be  first  obtamed  under  the  hands 
of  the  said  Earl  Marshal  or  lus  heirs,  or  under  the 
hands  of  the  governor  and  assistants  or  the  miyor 
part  of  them,  but  they  shall  be  helpful  one  to  another, 
according  to  their  strength  and  ability,  as  in  charity 
thej  ought ;  provided  that  no  person  or  persons  be 
thereby  hindered  from  helping  any  of  the  aforesaid  poor 
persons  in  the  daytime  when  occasion  requires,  or  that 
none  of  the  said  poor  persons  shaU  lodge  abroad, 
wander,  nor  beg  akus  upon  any  pretence  whatsoever, 
upon  pain  of  expulsion. 

The  constitutions  having  also  pointed  out  the  quali- 
fications and  duties  of  the  governor  of  the  hospital,  and 
his  salary  having  been  named,  and  having  pointed  out 
the  office  of  his  assistants,  provide  then  that  one  or  more 
of  them  shall,  monthly,  meet  with  the  governor  to 
pay  the  governor  and  poor  persons  of  the  said  hospital 
their  allowances  respectively,  according  to  such  pro- 
portion as  thereinafter  limited  and  appointed :  viz.,  to 
every  man  2«.  6dL  by  the  week,  and  to  every  woman  the 
like  sum  of  2t,  6dL,  per  week,  and  to  every  one  in  due 
season,  two  wain  loads  of  pit  ooals  for  one  year's  firing. 
And  the  assistants  and  governor  are  likewise  to  buy 
dothing,  to  every  man  and  to  every  woman  one  purple 
gown  in  seven  years  and  a  blue  one  every  two  years  to 
be  dothed  withal,  in  each  of  which  gowns  shall  be  worn 
a  silver  badge  with  the  arms  and  crest  of  the  family  of 
the  founder,  and  the  governor  to  have  every  year  a 
scarlet  gown. 

The  persons  to  be  dected  are  to  be  taken  or  chosen 
oat  of  the  town  or  parish  of  Sheffldd,  if  any  persons 
can  therein  be  found  fit,  the  poor  tenants  thereabouts 
of  the  said  Earl  Marshal  and  his  heirs  to  have  the  pre- 
ference before  any  other  in  such  election  if  duly  quali- 
fied ;  if  there  be  no  persons  then  the  said  Eari  Marshal 
is  to  make  choice  of  any  person  qualified  in  any  place 
and  out  of  any  other  parish  where  the  said  earl  has 
any  lands  descended  from  the  said  GUbert  Earl  of 
Shrewsbury. 

No  member  of  the  hospital  has  ever  been  expelled 
under  the  operation  of  the  above  conditions. 

The  said  Henry  Duke  of  Norfolk,  by  indenture 
dated  the  23rd  Nov.  1680,  granted,  released  and  con- 
veyed certain  lands  and  tenements  in  the  counties  of 
York  and  Derby  to  trustees  and  their  heirs,  in  trust 
that  the  sai(>  trustees  should  by  or  out  of  the  yearly 
rents  and  profits  of  the  said  lands  and  hereditaments 
maintain  and  keep  the  said  house  and  building  of  the 
hospital  and  the  gardens  and  yards  thereunto  belong- 
ing, from  time  to  time  for  ever,  as  need  or  occasion 
shoold  be,  with  all  needful  and  requisite  reparations, 
and  should  provide  gowns  and  other  provisions  for  the 
said  governor  and  governess,  and  aU  members  and 
officers  of  or  bdonging  to  the  said  hospital  for  the 
time  being  for  ever  according  to  the  said  constitu- 
tions. 

Power  to  appoint  new  trustees  was  created  by  the 
above  deed,  which  power  was  exerclBed  in  the  year 
1698,  by  indenture  and  by  Act  of  Parliameut  paissed 


in  the  eleventh  year  of  the  retsn  of  George  I.,  the 
trustees  then  surviving  were  declared  to  be  seised  of 
the  trust-lands  to  their  use  upon  trust  to  apply  the 
rents  and  profits  and  accumulations  that  had  arisen,  in 
enlargmg  the  buildings  for  accommodating  additional 
mem&Brs  to  be  added  to  the  hospital,  and  also  in 
maintaining  and  keeping  the  house  and  buildings  of 
the  hospital  and  the  gardens  and  yard  thereunto  be- 
longing with  good  and  decent  order  and  repair. 

It  was  also  enacted  that  the  governor  of  the  hospital 
was  to  be  a  dergyman  of  the  Church  of  England,  and 
elected  and  appointed  wid  dtsplaoed  for  any  mis- 
feasance or  neglect  of  duty  in  the  same  manner  as  the 
governors  of  the  said  hospital  are  elected  and  displaced 
according  to  the  said  constitution. 

Under  the  powers  of  this  Act  of  Parliament  it  wa» 
provided  that  the  number  of  poor  persons  that  should 
be  added  to  the  then  existing  number  of  poor  persons, 
members  of  the  hospital,  should  not  be  less  than  four 
poor  men,  besides  the  then  present  poor  women,  and 
that  as  many  more  should  be  added  to  the  number 
from  time  to  time  as  the  revenues  for  the  hospital  for 
the  time  beitig  would  extend  to  make  provision  for 
according  to  the  constitutions  made  for  the  then 
existing  members,  so  that  a  surplus  of  revenue  be  lof* 
suffident  to  bear  Uie  expenses  of  the  repairs  and  other 
necessary  expenses  relating  to  the  hospital ;  and  by 
this  Act  it  was  further  provided  that  notlidng  in  it 
should  extend  to  take  away  or  invalidate  any  powers* 
bdonging  to  the  Duke  of  Norfolk  and  his  heirs  as* 
heirs  of  the  founders  of  the  hospital,  which  he  might 
claim,  use,  or  exercise,  by  virtue  of  the  conslitutions- 
of  the  hospital,  and  tjiat  the  said  duke  and  his  heirs- 
should  for  ever  thereafter  exercise  such  power,  so  as 
the  execution  thereof  did  not  lessen  the  revenues  of  the* 
hospital,  nor  the  number  of  poor  persons  therein,  or  to- 
be  therein. 

The  number  of  members  of  the  hospital  had  become 
subsequently  increased  to  thirty-six  by  the  increase  of 
the  accumulated  surplus  revenues  untU  the  year  1767, 
when  a  fiood  destroyed  part  of  the  hospital,  and  from 
the  destruction  and  expense  attending  its  restoration 
the  numbers  were  after  that  tfane  reduced  to  twenty- 
seven,  and  the  original  constitutions  were  lost,  in  con- 
sequence of  which  circumstances  another  Act  of  Par- 
liament was  passed  in  the  tenth  year  of  George  the 
Third's  rdgnfor  explaining  and  amending  the  last  Aet, 
and  for  enlarging  the  powers  contained  in  the  said  Act^ 
and  for  other  purposes,  and  for  establishing  the  con- 
stitutions a  copy  of  the  original  ,were  declared  to  be- 
such  as  bound  the  hospital,  and  were  made  a  schedule 
to  the  Act. 

The  lowers  for  applying  the  accumulated  revenues  to 
the  restoration  of  the  hospital,  and  for  restoring  the- 
number  of  its  members,  were  thereby  granted,  and 
increased  allowances  given  to  the  members,  amounting 
in  the  whole  to  a  weekly  sum  of  3s,  6d.  apiece  for 
each  poor  member  of  the  hospital. 

It  was  also  stated  that  the  amending  and  explaining, 
the  former  Act  might,  in  many  respects,  be  highly 
beneficial  to  the  charity,  and  be  conformable  to  the- 
original  intentions  of  the  founder  of  the  hoepitaL 
The  reservation  of  the  powers  of  the  Duke  of  Norfolk 
is  therein  repeated,  so  that  thdr  exerdse  did  not  lessen 
the  revenues  of  the  hospital. 

The  trust-estates,  induding  the  land  and  hospital 
of  Gilbert  Earl  of  Shrewsbury,  have,  from  time  to 
time,  been  conveyed  and  transferred  to  new  trustees  in 
trust  under  powers  of  the  Acts  of  Parliament  in  that 
behalf  for  the  said  hospital,  and  according  to  the 
original  constitutions,  and  as  the  rents  and  revenues 
have  increased  in  value,  additions  to  the  hospital,  and 
to  the  number  of  its  members  elected  under  the  con- 
stitutions have  been  sanctioned  and  made  by  the  Duke 
of  Norfolk  for  the  time  being. 

For  the  resp.  it  was  contended,  on  the  authority 
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•of  the  case  of  Simpson  v.  WWamafm,  th«t  he  Lad  saoh 
an  eqoUable  eetafce  of  freehold  for  life  in  his  chambers 
■aod  rooms,  the  legal  estate  of  which  was  vested  in 
trostees  of  the  hospital,  as  entitled  him  to  vote  and 
retain  his  nadM  and  (qualification  on  the  list  of  voters 
of  the  West  Riding  of  Yorkshire ;  and  for  the  app. 
that,  on  the  authoritj  of  the  case  of  Heartl^  ▼.  JSonAv, 
the  lesp.  was  not  the  owner  of  an  equitable  freehold  so 
as  to  confer  a  qualification  to  vote  as  claimed^  but  that 
his  interest  in  |^s  chambers  and  rooms  in  the  hospital 
Imildiiig.  was  that  of  an  occupier  of  part  of  the  benefits 
of  the  charity,  snd  a  residence  in  the  hospital,  which 
4lid  not  make  him  the  equitable  freehold  owner  of  a 
house  and  diambers,  or  justify  the  conclusion  that  it 
gave  him  a  right  to  vote.  I  retained  the  name  of  the 
resp.  on  the  register  on  the  ground  contended  for  by 
him. 

Phbermg^  (or  the  app.,  referred  to  stat.  8  Hen.  6, 
'C  7  ;  Davia  (app.)  v.  WaddinffUm  (resp.)  7  M.  &  G. 
<37 ;  H^arOey  (app.)  v.  B<mkt  (resp.)  5  C.  B.,  N.  &, 
40. 

Htamm^  for  the  resp.,  dted  FauUcmet  v.  TAe  Ovtr^ 
4ura  of  Boddingion,  27  L.  J.  20,  C.  P. ;  2  WilL  4, 
^.  45,  ss.  18,  30  ;  Simp§on  ▼.  Wilkmson,  7  M.  &  G. 
.50 ;  2  Cruisers  Digest,  7,  "  Estates  for  Life.*' 

Pickerinff  replied. 

Erle,  C.  J. — I  am  of  opinion  that  the  decision  of 
the  revising  barrister  in  this  case  ought  to  be  reversed, 
and  that  the  daimant  had  not  an  eqnitable  freehold 
in  the  chambers  in  the  hospital  wherein  he  resided. 
It  appears  by  the  statement  that  the  hospital  in 
•question  was  founded  In  pursuance  of  the  will  of  the 
Earl  of  Shrewsbury,  and  the  constitutions  are  before 
us,  and  the  first  of  them  directs  that  the  penons  to  be 
-elected  are  to  be  poor  indigent  people,  well  esteemed 
for  good  lives  and  conversation,  who  shall  be  judgad  by 
honest  people  to  be  fit  objects  of  the  charity.  The 
•other  oonslitutions  are  entil^y  consistent  with  that ; 
that  the  governors  are  to  ehn^t  to  places  in  the  hos- 
pital persons  answering  the  description  that  I  have 
read;  and  it  appears  that  in  practice  each  party 
-elected  is  placed  in  a  set  of  chambers,  and,  for  aught 
that  appears,  he  probably  continues  in  the  chaml^ 
wherein  he  is  placed  from  the  time  he  is  elected  until 
he  dies  or  leaves  the  hospital ;  but  the  question  for  us 
is  not  the  time  that  he  occupies,  or  the  acconunoda- 
tion  ^ven,  but  what  are  his  rights  wh6n  elected  and 
ylaced  there.  I  am  of  opinion  that  he  is  appointed  as 
an  object  of  charity,  and  that  the  governors  in  patting 
him  there  did  not  give  him  an  estate  that  he  conld 
•enforce  by  bill  in  equity  in  his  own  name.  A  legal 
-estate  it  is  not  contended  that  he  has,  but  only  an 
equitable  estate.  It  would  be  contrary  to  the  spirit 
•of  the  ordinanoee  that  he  should  have  a  right,  or  in 
other  words  that  he  should  be  able  to  file  a  bill ;  that 
each  person  elected  should  be  able  to  file  a  bill  against 
the  governors  in  reference  to  the  estate  vested  in 
them.  It  appears  to  me  also,  that  it  would  be 
contraiy  to  the  intention  of  the  statute  prescribing 
a  qualificaUon  for  voting ;  and  indeed  the  qualification 
is  intended  to  secure  more  independence  and  freedom 
than  would  be  probably  incidental  to  poAr  indigent 
people  elected  to  au  eleemosynary  establishment  as  fit 
objects  of  charity.  These  are  the  general  observations 
that  lead  me  to  the  oondoaion  that  the  case  of.Mtartkg 
T.  Banks  is  diatinctly  in  point.  The  reason  assigned  by 
the  court  is^  that  objects  of  ch<irity  holding  chambers 
^8  part  of  the  eleemosynary  bounty  from  the  hospital 
are  not  persons  having  an  eqnitable  freehold  that 
would  qualify  them  to  vote,  and  I  think  that  upon 
that  judgment  there  is  no  distinction  in  this  respect 
between  a  qualification  to  vote  for  a  borough  and  for  a 
county.  No  doubt  there  is  a  section  in  the  Reform  Act 
ezduding  from  voting  in  boroughs  all  who  ars  in 
receipt  of  alms,  and  though  it  does  not  expressly  state 
that  this  should  apply  to  counties,  I  shoohl  think  that 


the  same  prindple  would  apply.    But  the  whole  of 
the  reasoning  in  the  case  of  HaarUe^  v.  Banka  is  as 
entirely  applicable  to  votes  for  conntiee  as  to  votes  for 
boroughs.     I  rdy  upon  that  case,  and  I  do  not  con- 
sider that  the  court  is  bound  to  elect  between  the  two 
conflicting  dedsions    in    Sw^^aon  v.   WiUdnaoti  and 
HearUeyv.'Bamka.    No  doubt  in  iS^w/t^won  v.  H'ittMMm 
the-  claimants  were   objects  of  charity  dected  to  a 
charity  and  having  rooms  in  a  charity  building.     Tfaoj 
daimed  to   vote,  and  the  drcnmstances  might  have 
anthorised  the  same  line  of  reatoniug  and  the  same 
judgment  as   was  afterwards  given   in  Heartley   t. 
Btika^  but  that  drcumstance  cannot  be  relied  on. 
I  think  that  the  informatioa  we  have,  and  the  whole 
line  of  the  report^  satisfies  me  on  this  point,  that 
whether  the  inmates  of  a  hospital  receiving  rooms  to 
be  hdd  for  life  have  an  equitable  freehokl  in  those 
rooms,  was  not  the  pdnt  for  sdjudication  before  the 
court.    The  court  decided  the  point  reserved  by  the 
barrister,  *'  Is  there  evidenoe  that  authorises  me  to 
eondude  that  this  hospital  was  founded  under  a  liceooe 
from  Queen  Elisabeth,  and  whether  it  was  not  a  cor- 
poration aggregate  ?"    The  judgment  was  oonfined  to 
that  point.    There  is  upon   the  matter  the  judicial 
opinion  of  perhaps  more  then  one  judge ;  and  if  I  am 
reported  correctly,  there  is  an  intimation  of  something 
of  that  kind  on  my  part.    Many  of  the  observatioBS 
made  by  learned  judges,  if  they  chance  to  be  reported 
hostilely,  would  raisrepreseat  them,  they  being  for  the 
arguing  eooosd  to  addrsss  his  attention  to,  and  not 
observations  that  tlie  judges  mean  to  be  bound  by. 
In  that  case  the  only  questbn  was  whether  it  was  a 
eorporatiou  aggregate,  and  not  the  point  involved  in  the 
present  case.      For  these  reasons  I  think  that  the 
judgment  of  the  revising  barrister  should  be  reversed. 
WiiiUAiis,  J. — ^I  am  entirdy  oif  the  same  opinion. 
I  think  that  the  oocnpier  of  rooms  ^  part  of  the  benefit 
of  the  charitable  institution  is  not  the  owner  of  the 
freehold  of  the  rooms  hn  which  he  resides :  at  all  events, 
unless  the  constitution  of  the  charitable  institutioa 
assigns  a  separate  house  as  a  separate  residence  to  the 
object  of  the  charity  during  the  oontinaance  of  his  life, 
directly  or  indirectly.    It  is  contended  that  iu  the  pre^ 
sent  case  there  \A  such  au  occupation  under  the  oonsti- 
tion  of  the  charitable  foundation  in  question.  I  do  not  ac- 
cept that  view.   The  app.  relies  upon  the  language  in  the 
first  constitution,  iu  which  it  says  (after  sayiitg  that  in 
the  said  hospital  there  shaU  be  -  one  governor  and  tea 
poor  men  and  ten  poor  women,  it  goes  on  to  say),  *'  that 
they  and  every  of  them  shall  enjoy  such  chamber^ 
rooms  and  aocommodatiens,  &c.,  for  their  lives,  toge- 
ther with  such  stipend  and  all  other  allowance  as  was 
thereinafter  limited  and  appointed,  eveiy  one  of  them 
well  and  honestly  behaving  himself  or  herself  according 
to  these  statutes  and  ordinances."  I  conceive  that  there  is 
quite  suffident  in  this  case  to  show  that  the  claimaBto 
would  have  a  fredwld  if  they  had  any  property  in  their 
rooms.    I  do  not  mean  to  controvert  that^  or  to  exprsit 
an  opinion  in  the  affirmative  or  the  negative  of  tbaL 
The  question  is,  whether  they  have  any  property,  audi 
am  of  opinion  that  they  have  none.  I  think  the  mean* 
ing  of  this  language  dmply  is,  that  some  provisitm 
is    to    be    made   Uiereafier   to   regulate    the    mode 
in  whidi  the  redpien^  of  the  charity  shall  be  accom- 
modated with  lodging,  dothes  and  a  stipend,  and  that 
they  are  to  have  these  things  for  life.     It  does  not 
follow  that  the  particidar  rooms  are  to  be  assigned  to 
their  particular  redpients  to  be  enjoyed  by  them  as 
owners  for  thdr  lives.     I  think  that  they  have  not  the 
right  of  an  equitable  owner  at  alL     If  a  mim  had  such 
a  right,  he  conld  iudst  upon  remaining  there  notwith- 
standing the  purposes  of  the  charity  might  call  for  his 
being  removed  to  some  other  proper  chamber,  or  for 
his  own  bdng  demolished  or  devoted  to  some  reasonable 
purpose  connected  with  the  charity.     He  could  put 
those  having  the  conduct  of  the  institution  at  defiance, 
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^Baying— *^No;  I  have  an  equitable  freehold  in  mj 
Toom,  and  yon  shall  not  pat  a  foot  in  it/*  No  such 
thing  as  that  was  intended  by  theae  constitutions. 
This  is  pLunly  the  case  of  a  number  of  persons  who 
■are  entitled  to  be  properly  and  reasonably  accommo- 
-dated  with  chambers  and  other  conveniences  and 
allowances  in  the  hospital  provided  by  the  bounty  of 
'the  founder.  Having  a  right  to  be  so  supplied,  and 
having  a  right  to  go  to  equity  to  insist  that  such  things 
-flhall  be  provided  out  of  the  funds,  does  not  constitute 
^em  equitable  owners  of  the  rooms. 

Btles,  J. — I  am  of  the  same  opinion.    This  case 
^really  turns  upon  the  oonstmction  of  the  8  Hen.  6, 
because  the  provisions  of  the  2  Wili  4,  o.  45,  so  far  as 
'owlates  to  freeholds  for  life,  cuts  down  the  right,  and 
-does  not  extend  it.     The  statute  of  Hen.  6  proceeds, 
*^  Whereas  elections  have  now  of  late  been  made  by 
•excessive  numbers  of  people  dwelling  within  the  same 
•counties,  &c,  of  which  the  most  part  was  by  people  of 
jsmall  substance  and  of  no  value,  whereof  every  of  them 
.pretended  a  voice  equivalent  as  to  such  elections  to  be 
<made  with  the  most  worthy  knights  and  esquires,"  and 
"then  provides  that  elections  shall  be  by  people  dwelling 
«nd  resident  in  the  same  county,  whereof  every  one  of 
'them  shall  have  free  land  or  tenement  of  the  vulue  of 
-40s.  by  the  year  at  least,  above  all  charges.    The 
•qualification  is  not   badly  expressed  by  the    phrase 
**  independent  freeholders  ; "  they  are  the  parties  in- 
vested with  the  right  to  vote,  and  first  they  must  be 
rfreeholders.     It  seems  to  me,  so  far  as  I  can  make  out, 
that  this  claimant  has  no  one  of  the  indicia  of  pro- 
perty.   He  has  no  right  to  say,  "  Give  me  a  particular 
Toom,"   and  I  see  nothing  to  prevent  the  managers 
of    the     hospital     saying,    "You    have   lived   lonfc 
•enough  in  this  room,  go  and  live  in  another  room.*' 
Xt  is  plain  that,  if  he  has  a  freehold  interest,   it 
is  one  of  a  very  strange  nature;    he  cannot  assign 
'It,  he  cannot   underlet  it,  he  cannot  occupy  jointly, 
and  he  cannot  take  in  an  inmate;   and  though  an 
•equitable  estate  as  well  as  a  legal  estate  now  might  be 
seised,  and  is  extendable  under  an  elegit^  this  par- 
ticular rotate  cannot  be  applied  to  the  payment  of  his 
debts.      I  very  much   doubt  whether  he  could  bring 
trespsss  for  intruding  into   his  room ;  so  that  the 
indicia  of  property  are  absent,  and  the  very  natnre  of 
h\a  oocupation  is  eleemosynary.     My  Lord  has  pointed 
out  that  the  inmates  are  to  be  poor  people,  fit  objects 
•of  this  charity,  and  therefore  we  must  approach  this 
•case  with  the  consideration  that  the  claimant  is,  I  will 
•not    say    an    eleemosjmary  occupier — for    I   doubt 
whether  he  is  an  occupier  at  all— but  an  eleemosynary 
^resident.      These  parties  are  deariy  not  within  the 
statute  of  Hen.  6.     With  respect  to  Simpson  v.  Wiikm- 
8on,  I  do  not  repose  on  my  recollection  of  the  judg- 
ment, but  it  seems  to  me  plain  that,  though  Maule,  J. 
expressed  an  opinion,  yet  the  court  thought  that  it  was 
only  entrusted  by  the  Legislature  with  the  very  point 
•left  to  them  by  the  banister,  and  that  was  not  this  point. 
Therefore  Sii^on  v.  WiOkmton  is  no  authority,  but  I 
agree  with  my.  Lord  and  with  my  brother  Williams, 
that  fleartl^  v.  Bai^  is  a  well-considered  decision  in 
-complete  accordance  with  the  intention  of  the  statute 
of  Hen.  6  applicable  to  the  case  then  before  the  court, 
and  quite  as  applicable  to  the  ease  now  before  the  court. 
Keating,  J. — I  slso  think  that  the  depision  of  the 
barrister  should  be  reversed.     It  appears  to  me  that 
^e  could  not  decide  otherwise  without  interfering  with 
the  case  of  Heartley  v.  Banks^  which  was  decided  on  by 
this  court  after  great  consideration.     No  doubt  that 
the  military  knights  in  that  case  did  not  assume  even 
80  decided  an  eleemosynary  character  as  the  recipients 
of  bounty  here ;  but,  looking  through  the  constitutions 
AS  set  out  in  this  case,  it  is  difficult  to  see  how  it  was 
possible  that  the  parties  could  be  receiving   charity 
under  more  stringent  rules  as  to  discipline  and  other 
conditions  inconsistent  with  freehold  property.     I  en- 


tirely agree  that  there  is  nothing  here  which  obliges 
the  governor  to  assign  to  this  claimant  any  particular 
set  of  chambers;  and  therefore  there  is  nothing  which 
he  could  say  he  has  a  freehold  interest  in.  No  doubt 
he  has  a  right  to  the  benefits  of  the  charity,  and  they 
are  conferred  for  life  so  long  as  he  conducts  himself  in 
accordance  with  the  rules  of  the  charity ;  but  though 
it  may  be  au  appointment  for  life,  it  is  not  an  appoint- 
ment in  connection  with  any  particular  set  of  cham- 
bers. For  these  reasons,  it  appears  to  me  that  this 
decision  cannot  be  maintained,  and  should  be  reversed.  • 

Judgment  for  tJu  app, 

REGISTRATION  APPEAL. 

TvMdoM^  Nov,  1». 

BusBELL  (app.)  V.  Eastks  (resp.) 

£lecHo9i  law — CowUtf  vote — QuaUficcUion — Parish 

clerk, 
A  person  claimed  to  vote  in  respect  of  his  office  as 
parish  derk.    Part  of  the  emoluments  attached  to 
his  said  office  consisted  of  the  clerk^s  share  of  an 
ancient  due,  payable  to  the  clerk  and  sexton  on  the 
opening  of  every  grave  m  the  churchyard  of  the 
said  parish,  which  share  amounted  by  the  year  to 
40«.  and  upwards  : 
Held,  that  he  was  not  entitled  to  vote  in  respect 
thereof,  the  ancient  due  beir^  in  the  nature  of  a 
fee  for  his  services  at  funerals,  and  not  a  pay- 
ment or  emolument  issuing  out  of  land. 
This  was  an  appeal  from  the  decision  of  the  revising 
barrister  on  a  daim  to  vote  made  at  his  court  holden 
for  the  eastern  division  of  the  county  of  Kent. 

CASE. 

At  a  court  held  by  me,  the  barrister  duly  ap- 
pointed to  revise  the  list  of  voters  for  the  eastern 
division  of  the  county  of  Kent,  on  the  25th  day 
of  September  1861,  at  Dover,  in  the  siud  division,  for 
revising  the  list  of  the  parishes  in  the  polling  district 
of  Dover,  one  Benjamin  Richards  Eastes  duly  objected 
to  the  name  of  William  Minster  Bushell 'being  retained 
on  the  list  of  voters  for  the  parish  of  St.  James, 
Dover,  in  the  said  division  of  the  county  of  Kent. 

It  was  proved  before  me  that  the  eaxd  William  Min- 
ster Bushell  was,  ui  the  year  1826,  duly  appointed 
parish  clerk  of  the  said  parish  of  St.  James,  Dover, 
which  he,  the  said  William  Minster  Bushell,  held,  and 
which  his  predecessors  had  theretofore  held,  for  life. 

It  was  further  proved  that  by  licence  under  the  seal 
of  the  Archbishop  of  Canterbury,  dated  the  23rd  Aug. 
1832,  the  said  William  Minster  Bushell  *' was  con- 
firmed in  his  said  oflice,  together  with  all  and  singular 
tlie  fees,  salaries  and  profits  either  by  law  or  ancient 
custom  belonging  to  the  same.*' 

It  was  also  proved  that  a  part  of  the  emoluments 
attached  to  the  said  office  of  parish  clerk,  actually  received 
by  the  said  William  Minster  Bushell  during  the  period 
of  his  holding  the  said  ofiice,  and  by  his  predecessors 
therein,  consisted  of  the  clerk's  share  of  an  aoci^ent  due, 
payable  to  the  clerk  and  sexton  upon  the  opening  of 
every  grave  in  the  churchyard  of  the  said  parish  of  St. 
James,  Dover. 

It  was  further  proved  that  the  clerk  had  not  himself 
performed    any    of    the    work    or  labour  incident  to 
the  opening  of  the  graves,  this  being  performed  by  the 
sexton. 

It  was  further  was  proved  that  the  sexton  received  a 
fee  for  the  making  of  each  grave,  besides  the  fee  he 
shared  with  the  clerk  on  the  opening  of  the  grave. 

The  clerk's  share  of  the  fee  paid  on  the  opening  of 
the  grave  was  proved  to  amount  annually  to  40«.  and 
upwards,  and  was  desciibed  in  the  vestry  book  of  the 
said  narish  as  an  ancient  fee  due  to  the  clerk. 

Upon  this  state  of  facts  it  appeared  to  me  that  the 
ancient  due  was  in  the  nature  of  remuneration  for 
services  rendered  in  conducting  the  funeral  rites,  and 
that  it  was  not  a  payment  or  emolument  issuing  out  of 
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land,  or  in  anjwise  charged  npon  the  soil  of  the 
chnnhyard,  over  which  nei&er  sexton,  clerk,  or  vestry 
had  any  power  or  control.  I  therefore  held  that  the 
said  )^liam  Minster  Boshell  was  not  entitled  to  be 
retained  upon  the  said  list  of  voters,  and  expunged  his 
name  from  the  list  of  voters. 

If  my  decision  was  correct,  such  list  is  to  remain 
without  alteration ;  if  my  decision  was  incorrect,  the 
name  of  the  said  William  Minster  Bnshell,  with  his 
address  and  particalars  of  his  qoalification,  as  stated 
below,  is  to  be  added  to  the  revised  Ibt  of  voters  for 
the  said  parish  of  St.  James,  in  the  said  eastern 
division  of  the  county  of  Kent. 


William    Min- 
ster  Bodiell 


St  Jamee- 
streett 
I>Ofver. 


Freehold 
office. 


As  parldi  derkof 
St  James,  Dover. 


(Signed)        C.  G.  A,  Revising  Barrister. 

Maaiamara  for  the  app. — ^The  claimant  here  has  a 
freehold  office  of  the  clear  annnal  value  of  40#.,  and  is 
entitled  to  vote  in  respect  of  it.  The  claim  is  based 
upon  or  connected  with  land,  and  the  court  should  put 
•  construction  on  the  statute  (8  Hen.  6,  c  ^)  favour- 
able to  the  franchise.  The  Middlesex  Committee  of 
1804  no  doubt  were  of  opinion  that  a  parish  clerk  had 
no  vote ;  but  there  is  no  decision  of  the  courts  upon 
the  point.  All  that  is  required  by  the  statute  is,  Uiat 
the  claimant  shall  reside  and  be  able  to  expend  iOt.  by 
the  year  from  land  or  office  connected  therewith: 
(Co.  Litt  6  A;  2  Bl.  Com.  17,  36,  defining  what 
is  an  office;  Carthew,  478;  Heywood  on  County 
Elections,  65 ;  2  Peckwith,  93.)  The  statutes  on  the 
subject  are— 8  Hen.  6,  c.  7;  10  Hen.  6,  c  6;  7  & 
8  Will.  S,  c  25,  8.  8  ;  10  Anne,  o.  23  ;  18  Geo.  2, 
c  18 ;  20  Geo.  3,  c.  17  ;  22  Geo.  3,  c.41 ;  28  Geo.  3, 
c  36;  29  Geo. 3.  c.  18;  2  WilL  4,  c  45. 

Welibtf  (in  answer  to  the  court). — I  shall  contend 
that  such  a  person  as  this  never  had  a  right  to  vote  in 
respect  of  his  office. 

Macmmiara. — There  is  nothing  in  the  Act  last  cited 
(the  Reform  Act)  inconsbtent  with  the  right  now 
claimed.  If  the  office  is  connected  with  or  concerns 
realty,  and  (as  the  fees  on  burials  were  payable  only  in 
respect  of  the  place,  that  is  the  churchyard),  it  clearly 
is,  the  court  ^ould  give  the  vote :  ^2  Peckwith,  93  ; 
4  Inst,  c  1,  p.  46 ;  2  Halaett's  Precedents ;  EUcott  on 
Elections,  22,  38.) 

Weltbjf,  for  the  resp.,  was  not  called  upon. 

Erle,  C.J. — I  am  of  opmion  that  the  revising  bar- 
rister in  this  case  was  right.  I  do  not  dwell  upon 
the  question  whether  a  parish  derk  holds  an  office.  I 
am  clearly  of  opinion,  together  with  the  Mid- 
dlesex conmiittee  of  1804,  that  he  is  not  qualified 
by  reason  of  being  a  parish  derk  to  vote  for  the 
county.  The  resolution  of  that  committee  has  been, 
if  I  may  so  say,  recognised  and  acted  upon  ever  since 
1804 — recognised  and  acted  upon  by  those  who  have 
had  to*  decide  on  the  qualifications  to  vote  for  the 
county ;  and  the  whole  frame  of  the  Reform  Act  at  the 
time  when  the  constituency  was  to  be  settled  and 
qualifications  were  to  be  recognised — the  whole  frame 
of  it  is  consistent  with  the  supposition  that  the 
Legislature  coindded  with  the  opinion  of  the  Middle- 
sex committee,  and  not  consistent  with  the  claim 
put  forward  on  behalf  of  the  parish  clerk  upon 
the  present  occasion.  I  am  against  Mr.  Macnamara  on 
the  first  point,  by  reason  of  the  office  being  a  profit. 
That  alone  would  do,  irrespective  of  any  connection 
with  land.  I  am  of  opinion  also  against  him  on  the 
second  point ;  and  if  it  was  necessary  to  show  this  was 
an  office  yielding  40s.  from  land,  the  fact  of  the  clerk 
of  the  parish  receiving  from  persons  connected  with 
the  burials  in  the  churchyard  certain  donations  that 
amount  to  more  than  405.  by  the  year,  I  think,  does 
not  amount  to  a  deriving  profit  from  the  land ;  and  he 
has  no  interest  in  the  freehold  of  the  churchyard. 


taking  a  profit  from  the  land  thereby.  I  think  the- 
revising  barrister  put  the  right  construction  upon  it ; 
that  it  is  a  fee  to  the  parish  clerk  by  the  persons  con- 
nected with  the  burials,  for  ,the  services  he  perfonns  in' 
attending  and  assisting  at  the  f\merals;  and  it  is> 
not  at  all  analogous  to  those  profits  issuing  from  the- 
land  alluded  to,  where  the  parish  clerk  has  a  right  t» 
take  so  much  of  the  actual  profits  of  the  land  and' 
other  profits.  The  claim  fails,  and  the  revising  bar^ 
rister  is  right  Judgment  for  the  ret^, 

EarrisoH  and  Lewisy  6,01d  Jewry,  attorneys  for  app.. 

Burchell,  DatrympU  and  Drake  for  resp. 

Tuuday,  Nov.  19. 
Hall  (app.)  v.  Lewis  (reap.) 
£ZeeeiM»  Imo  -  Cotmty  Vote-^Qitalificatum'-Preacker' 

— Lay  ekrh — BeU-Twger, 
A  "^  preacher,'' a'' l(^<^h**  and  a  ""hea-rmffer^m- 
aoaihedral,  who  were  respective^  appointed,    ike- 
firtt  during  good  hehaviovr,  and  the  two  hit  Jar 
Hfe,  and  were  paid  their  eeveral  stipends  by  th^ 
treasurer  of  th/e  dean  and  chapter   out   of  the- 
chapter  revenues^  **  which  are  derived  whoUg  or  in 
part  from  certain  lands  and  tenements  vested  in  th» 
dean  and  chapter^  claimed  to  be  vpon  Ike  registen 
of  voters  for  the  oountg  inrespeet  of  their  offices : 
HM,  that  theg  had  no  equitable  interest  in  the  landf- 
from  vAtc&  the  funds  were  derived,  and  therefore- 
were  not  entitled  to  the  franchise. 
This  was  an  appeal  from  the  dedsion  of  the  revising: 
barrister  for  East  Kent. 

Case.— At  a  court  hdden  at  Canterbury,  in  the 
eastern  division  of  the  county  of  Kent,  before  me,  the- 
revising  barrister  appointed  to  revise  the  list  of  voters- 
for  the  said  eastern  division  of  the  said  county,  oa* 
the  22nd  Oct.  1861,  the  Rev.  Frauds  James  Holland, 
Joseph  Bum,  and  Thomas  Pamell  severally  claimed  to  be- 
placed  on  the  list  of  voters  for  the  said  eastern  division^ 
of  Uie  said  county,  in  respect  of  property  situate  wholly 
or  in  part  within  the  parish  called  the  ville  of  Christ 
Church,  in  the  said  city  of  Canterbury,  and  were  dalj- 
objected  to  by  Bei\jamin  Richard  Eastes,  a  person  on* 
the  said  reg^ter  of  voters,  on  the  ground  that  they  did. 
not  possess  the  requisite  qualification.     The  daims 
were  set  forth  in  the  following  form  ;— 


Chrletian  and 
Somame 


Holland, 
FrandsJaaies 


Burn,  Joseph.. 


Pamell, 
Thomas 


Place  of 
Abode. 


14,  St  Dan- 
atan-temce, 
Canterbury 


16,  Orchard- 
street,  St. 
Donsun'a, 
Canterbury 

St  Radlgand'a, 
Canterbury 


Nature  of 

Quallflca- 

tion. 


Freehold 
Office 


Freehold 
Offlee 


Freehold 
Office 


Street,  Lane, 


As  one  of  the 
dz  preachera 
In  theCaUie^ 
dral  Charcb,, 
Canterbury. 

Lay  derk, 
Canterbury 
CathedraL 

Bell-rlnicer, 
Canterbury 
Cathedral. 


As  regards  the  daim  of  the  Reverend  Francis 
James  Holland,  the  facts  proved  before  me  were,  that 
the  said  Reverend  Francis  James  Holland  was  ap- 
pointed by  the  Archbishop  of  Canterbury  one  of  the 
six  preachers  of  Canterbury  Cathedral ;  that  he  held' 
his  office  during  good  behaviour,  provided  be  re- 
mained in  the  diocese,  and  preached  at  least  twice  a- 
year  in  the  said  cathedral;  that  he  received  an  an- 
nual stipend  of  S2L  a-year  as  preacher  from  the 
treasurer  of  the  dean  and  chapter,  at  the  audit  room 
in  the  cathedral  precincts,  situate  within  the  said  ville 
of  Christ  Church.  It  was  ftirther  proved  that  each  of 
the  six  preachers  formerly  received  an  annnal  stipend 
of  20/L  a-year,  and  a  house  to  live  in,  but  that  the 
stipend  was  afterwards  increased  and  the  house  taken 
away. 

Ab  regards  the  claim  of  Joseph- Bum,  the  facts 
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pioved  were,  that  at  a  chapter,  lield  in  July  1834, 
the  said  Joseph  Bam  was  appointed  by  the  said  dean 
and  chapter  of  Canterbury  Cathedral  one  of  the  eight 
lay  clerks  of  the  said  cathedral ;  that  the  appointment 
was  for  life,  and  was  made  by  a  resolution  of  the  chap- 
ter, a  minute  of  which  resolution  was  recorded  in  the 
records  of  the  chapter-house,  and  signed  by  the  said  Joseph 
Bum  ;  that  a  salary  of  80/.  a-year  was  attached  to  the 
said  office  of  lay  clerk,  and  was  paid  annually  to  the 
said  Joseph  Bum  by  the  treasurer  of  the  said  dean  and 
chapter  in  the  said  audit-room  of  the  said  cathedral, 
sitnate  within  the  said  Tille  of  Christ  Church;  that  the 
duty  of  the  said  Joseph  Bum  as  lay  clerk  was  to  attend 
and  officiate  as  clerk  a  certain  number  of  times  in  each 
year  during  the  celebration  of  dinoe  service  in  the 
said  cathedral. 

As  regards  the  claim  of  Thomas  Pamell,  it 
was  proved  that  in  1857  the  said  Thomas  Pamell 
had  been  appointed  by  the  said  dean  and  chapter 
one  of  the  eight  bell-ringers  in  the  said  cathedral; 
thst  the  appointment  was  for  life,  and  that  an 
annual  stipend  of  20/.  a>year,  payable  out  of  the 
cathedral  funds,  was  attached  to  the  said  office  of 
bell-ringer,  and  was  paid  annually  to  the  said  Thomas 
Pamell  by  the  said  treasurer  of  the  said  dean  and 
chapter,  at  the  said  audit-room  in  the  said  ville  of 
Christ  Church,  and  that  it  was  the  duty  of  the  said 
Thomas  Pamell  to  attend  from  time  to  time  to  assist  in 
ringing  the  bells  at  the  said  cathedral  prior  to  the 
celebration  of  divine  service  therein. 

It  further  appeared  that  the  appointment  to  these 
different  offices,  the  duties  incident  to  them,  and  the 
amount  of  salary  payable  to  the  holders  or  occupants 
of  the  said  offices,  were  regulated  by  certain  statutes 
of  the  metropolitan  cathedral  of  Christ  Church,  Can- 
terbury, which  were  produced  in  court,  and  read ;  and 
it  was  agreed  that  these  statutes  should  form  part  of 
the  present  case,  and,  if  necessary;  should  be  referred 
to  as  evidence  in  support  of  the  claims  of  the  respective 
claimants.  It  was  further  proved  that  such  salaries 
were  paid  out  of  the  chapter  revenues,  which  were 
derived  either  wholly  or  in  part  from  certain  lands  and 
tenements  situate  in  the  said  parish  of  Christ  Church 
ville  and  other  parishes  in  the  said  eastern  divl&ion  of 
the  said  county  and  elsewhere  out  of  the  said  county, 
and  which  lands  and  tenements  were  vested  in  the  dean 
and  chapter  of  the  said  cathedral. 

Upon  this  state  of  facts  I  retained  the  names  of 
the  said  Francis  James  Holland,  James  Bum  and 
Thomas  Pamell  on  the  list  of  voters. 

The  names  of  the  several  persons  following  appear- 
ing on  the  revised  list  of  voters  for  the  said  parish  of 
tlio  villa  of  Christ  Church,  were  allowed  to  remain  upon 
such  list,  though  duly  objected  to  under  circumstances 
similar  to  the  cases  of  the  said  Joseph  Burn  and  Tho- 
mas Parnell ;  that  is  to  say,  George  Eastes,  James 
Hum  Farrow,  William  Clife  Gough,  William  Henry 
Longhurst,  William  Newsome,  W^illiam  Korman,  Wil- 
liam Pugh,  Robert  Rhodes  and  Mark  Teal.  I  declare 
that  the  appeals  against  such  decisions  ought  to 
be  consolidated,' as  they  depend  upon  the  same  decisions. 

If  the  court,  under  the  circumstances  aforesaid,  should 
be  of  opinion  that  my  decision  was  incorrect,  the  names 
of  the  said  Francis  James  Holland,  Joseph  Burn,  Tho- 
mas Pamell,  George  Bastes,  James  Hum  Fanoxv,  Wil- 
liam Clife  Gough,  William  Henry  Longhurst,  Wil- 
liam Newsome,  William  Norman,  William  Pugh, 
Robert  Rhodes  and  Mark  Teal,  are  to  be  expunged 
from  the  said  register  of  voters  for  the  eastern  division 
of  the  county  of  Kent  for  the  said  parish  of  Christ 
Church  villa. 

If  the  court  be  of  opinion  that  my  decision  was 
correct,  the  said  list  will  remain  without  amendment. 

(Signed)  C.  G.  A. 

WeUby  for  the  app. — ^The  question  in  this  case  is, 
whether  these  claimants  have  their  stipend  arising  out 
[Mag.  Gas.J 


of  land,  for  after  the  decision  in  Bushell  v.  Eastes^  it 
may  be  assumed  that  unless  their  stipend  arises  froofi 
land,  they  are  not  entitled  to  the  franchise.  All  these 
parties  are  paid  at  the  audit-room  from  funds  of  the 
cathedral ;  but  there  is  nothing  in  the  case  to  show 
that  either  of  them  has  a  clear  income  of  40<.  a-year 
arising  from  land.  The  statute  says,  the  funds  are  to 
come  out  of  the  common  goods  of  the  cathedraL 
Now  the  said  common  goods  do  not  arise  wholly  out 
of  land.  In  the  next  place  the  case  does  not  show 
that  these  claimants  had  severally  40s.  a-year  stipend 
arising  out  of  lands  in  the  parish  of  Christ  Church. 

Mcumtmara  for  the  resp.-*As  to  the  last  point, 
there  is  sufficient  arising  out  of  lauds  in  the  parish  of 
Christ  Church  to  satisfy  the  requirement  of  the  statute; 
and  if  the  court  finds  difficulty  on  this  point,  I  shall 
pray  that  the  case  may  be  sent  back  to  have  this  fact 
found.  It  is  fcvnnd  in  the  case  that  the  salaries  are 
derived  from  land.  These  claimants  are  therefore  en- 
titled to  vote;  for  the  dean  and  chapter  hold  the  lands 
out  of  which  the  funds  arise,  as  trustees  for  them. 

£blb,  C.  J. — ^I  think  the  decision  of  the  revising 
barriBter  in  this  case  ought  to  be  reversed.  It  is  not 
necessary  to  make  the  case  turn  upon  the  question 
whether  this  person  held  the  office  of  bell-ringer  for 
the  district,  because,  as  Mr.  Macnamam  truly  con- 
tended, if  he  was  appointed  and  had  an  equitable 
interest  and  right  to  the  salary  from  freehold  lands, 
that  would  be  a  freehold  qualification  within  the 
district  from  which  the  qualification  is  to  be  derived. 
I  cannot  find  myself  that  there  is  any  equitable 
interest  in  any  lands  anywhere.  I  can  find  nothing 
mere  than  an  agreement  that  **out  of  our  property 
we  will  pay  you  20/.  a-year.**  I  oaunot  conceive 
any  distinction  between  this  functionary,  as  Lord 
Mansfield  called  the  party  who  claimed  to  hold  an 
office,  and  any  other  party  hired  to  do  service,  as 
far  as  creating  an  equitable  interest  in  any  of  the 
property  of  the  party  who  hires  him.  There  the 
parties  hire  him  for  20/.  per  annum,  which  they 
must  pay  out  of  their  funds.  There  is  not  the  least 
sign  of  any  equitable  interest  in  him. 

WiLUAMS,  J. — I  am  of  the  same  opinion.  I  think 
the  claimants  have,  at  all  events,  functions  and  emolu- 
lents  for  life,  so  as  to  give  an  equitable  title  to  a  cer- 
tain quantity  of  the  funds  of  the  dean  and  chapter. 
There  is  no  other  enjoyment  of  the  property^  and  I 
cannot  see  any  equitable  estate. 

Byles,  J. — ^I  quite  agree.  These  seems  to  me  to  be 
no  substantial  difference  between  an  officer  of  a  corpo- 
ration aggregate  and  of  a  man  of  property.  I  dp  not 
see  anything  to  prevent  the  parties  liere  from  appoint- 
ing these  functionaries,  and  paying  them  out  of  real  or 
pei'sonal  property.  It  might  be  more  convenient,  and 
even  if  it  could  be  done  and  was  done,  that  they  were 
paid  out  of  real  property,  non  constat  the  whole  body 
had  enough,  and  if  they  had,  non  contkU  the  revenue  of 
each  of  these  functionaries  comes  out  of  so  much  of  the 
property  as  is  in  the  parish  in  question. 

Keating,  J.— I  am  of  the  same  opinion. 

Judgment  for  the  app, 

BEGISTBATIOM  APPEALS. 
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Bridgewater  (app.)  v.  Duramt  (resp.) 

Borough  vote — QualificcUion — Lag  c/erjfe — Occupation 

as  tenant— 2  IVill.  4.  c.  45,  s.  27. 
A  lag  clerk  appointed  to  his  office  bg  a  denn  and 
chapter^  and  occupging  a  house  assigned  to  him  bg 
them^  above  the  value  of  10/.  a-gear,  ihefi'eehold  of 
the  Iwuse  being  in  the  dean  and  chapter,  the  said 
lag  clerk  not  being  bound  to  reside,  and  being  able 
to  perform  the  duties  incident  to  his  office  without 
residing  in  the  house,  is  not  entitled  to  vote  m 
respect  of  the  send  house^  as  liaving  a  legal  or 
equitable  interest  therein, 
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The  question  aa  to  ike  nature  of  the  holding  in  tttch  a 

cote  is  one  of  fact  for  the  revising  barritter. 

Case. — At  a  court  held  before  me,  the  barrister  duly 
appointed  to  rerise  the  list  of  voters  for  the  borough  of 
New  Mndsor,  Robert  Bridgwater  claimed  to  have  his 
name  inserted  in  the  list. 

The  claimant  has  occupied  a  house  in  the  Lower 
Ward,  within  the  borough,  about  fourteen  years.  He 
occupies  as  a  lay  derk,  to  which  office  he  was  appointed 
by  the  dean  and  canons  of  Windsor  seventeen  years 
ago. 

The  freehold  of  the  house  is  in  the  dean  and  canons; 
its  value  is  above  102.  a-year.    It  is  extra-parochiaL 

A  certain  number  of  houses  are  occupied  by  lay 
derks.  There  are  more  lay  derks  than  houses,  and 
the  juniors  receive  20/.  a-year  more  salary  till  a  house 
becomes  vacant.  The  salary  is  then  reduced  by  20/. 
The  lay  derk  may  then  take  the  house,  but  is  not 
obliged  to  reside.  He  can  perform  all  his  duties  with- 
out reading  in  the  house,  but  cannot  let  without 
permission  of  the  dean  and  canons. 

The  claimant  on  his  appouitnient  took  the  oath  of 
allegiance  and  some  other  oath.  He  believes  he  holds 
his  office  for  life,  or  so  long  as  he  does  his  duties.  He 
has  never  seen  the  statutes  of  the  dean  and  canons. 
He  has  no  doubt  that  there  are  such  statutes,  but  he 
has  no  right  of  access  to  them,  and  he  has  made  no 
attempt  to  see  them  or  procure  any  evidence  from 
them.  He  knows  no  book  relating  to  his  office  but  the 
cheque-book  in  which  his  name  is  entered,  and  which 
he  sees  once  a  month. 

I  held  that  these  facts  did  not  show  a  suffident  oc- 
cupation either  as  owner  or  tenant,  and  refused  to 
insert  the  claimant  on  the  list  of  vot4n. 

If  the  court  should  be  of  opinion  that  my  decision 
is  erroneous,  the  dairoant^s  name  is  to  be  inserted  in 
the  list  of  voters  for  the  borough  of  New  Windsor  and 
will  stand. 


Christian  and 
Surname. 


Robert  Bridge- 
water 


Place  of 
Abode. 


30,      Lower 
Cloisters 


Nature  of 
Qualtflcation. 


House 


Street.  Lane, 


80,   Lower 
Clolstenk 


The  names  of  the  following  claimants  were  rejected 
on  the  same  grounds,  and  are  to  be  inserted  if  the 
court  dedde  in  favour  of  Robert  Bridgewater. 

[Here  followed  the  names  of  six  other  claimants.] 
(Signed)  H.  B.  C. 

Revising  Barrister. 

MacnamaT^  for  the  app.— In  this  case  the  app.  is  a 
lay  clerk  nnder  the  dean  and  canons  of  Windsor, 
and  he  claims  to  vote  under  sect  27  of  2  Will.  4,  c. 
45,  in  respect  of  his  occupation  of  a  house  as  tenant : 
(^Hughes  v.  The  Ocerteers  of  Ohatham^  5  M.  &  G. 
54.)  The  distinction  drawn  in  that  case  was  recognised 
and  acted  on  in  Dobton  v.  Jones^  5  M.  &  G.  112.  It 
is  not  necessary  to  show  the  nature  of  the  tenancy,  all 
he  has  to  do  is  to  show  that  he  occupies  as  tenant. 
[Keatiko,  J. — A  tenancy  at  will  would  be  enough.] 
Yes:  Clarke  v.  The  Overseers  of  Bury^  1  C.  B., 
N.  S.,  23.  Those  cases  show  the  distinction  between 
occupation  as  owner  or  tenant.  The  other  cases 
raised  questions  as  to  the  tenancy  being  of  an  elee- 
mosynary nature :  (^Eeartley  v.  Banks,  5  C.  B.  N.  S. 
40 ;  Heaih  v.  Haynes,  3  C.  B.  389.) 

GriffUs  contra.  —  The  decision  of  the  revising 
barrister  was  correct.  The  statutes  of  the  dean  and 
chapter  were  not  brought  before  the  revising  barrister, 
80  he  was  left  in  doubt  as  to  the  nature  of  the 
tenancy.  It  did  not  appear  what  a  lay  clerk  is  or  what 
are  his  duties.  If  the  statutes  were  before  the  court  it 
would  be  seen  that  the  daimant  stands  in  the  same 
position  as  the  Military  Knights  of  Windsor,  who  the 
court  has  held  are  not  entitled  to  vote. 

Macnomara  in  reply. — So  far  as  the  case  is  con- 


cerned there  is  no  evidence  that  there  are  any  statntes 
of  the  dean  and  chapter  in  existence. 

Cur,  adv,  vulL 
Nov.  22.— Erle,  C.  J.  now  delivered   the  jadg-> 
ment  of  the  court. — In    this  case   the   revising  bar^ 
rister  states  the  facts  which  were  proved  relating  la- 
the  occupation   of  a  house   by   the   claimant,    and 
suggests  other  facts  which  were  proved ;  and  decidedt. 
that   he  was   not  satisfied  that  the  claimant,.*  lay 
derk,  occupied  his  house  either  as  owner    or  tenant 
within  the  statute.    Occupadon,  alone,  of  a  house  is- 
not  sufficient  to  qualify — that   is,    occupation  as   ai 
member  of  a  corporation  aggregate,  or  as  the  receiver 
of  charitable  bounty   (^Heariky  v.  BctnJbs,   5  C.  B^. 
N.  S.,  40) ;  or  for  purposes  connected  with  service  to* 
be  performed    (^Dohson  v.  Jones^  5  M.  &  G.  112;. 
Clarke  v.  The  Overseers  of  Bury,  1  C.  B.,  N.  S.,  23)^. 
or  under  the  appointment  from  governors  of  a  charitr 
at  theur  discretion  :  (Davis  v.  Waddtngfou,  7  M.  &■ 
G.  37.)   In  these  cases  the  alleged  holding  has  been  helda 
not  to  qualify.    The  question  is  one  of  fact,  and  it  was* 
for  the  revising  barrister  to  draw  his  own  oondusioD 
from  the  prembes  before  him.     Upon  the  statement 
of  the  case   we    do   not   find  any   proof  that  the- 
appointment   of  the   lay   clerk,   together    with   the- 
assignment  of  a  htftise  for  his  occupation,  necessarily 
created  any   legal  or   equitable   freehold  interest  in* 
him.     In  this  case,  therefore,  we  see  no  reason  why 
the  decision  of  the  revising  barrister  should  be  wrong  ^. 
and  his  decision  is  confirmed. 

Judgment  for  the  retp, 

Monday,  Nov,  25. 
White  r.  Steel  and  others. 
At  a  meeting  of  ratepayers  it  was  proposed  and  agreed' 
that  a  sum  of  money  should  be  borrowed  on  the 
security  of  the  rates  for  the  purpose  ofpurchasingi 
land  for  a  burial-ground.     One  of  the  ratepayers 
present  demanded  a  poll,  but  his  motion  not  being 
seconded  it  fell  to  the  ground,  and  a  rate  was  agreed* 
to  for  paying  off  the  loan.    Application  was  then> 
made  to  the  Church  Commissioners  under  sect.  26  <^ 
3  Geo.  4,  c.  72,  and  they  confirmed  the  rate,  and 
ordered  Vie  churchwardens  to  make  and  levy  iL. 
The    def.   and    others    having    refused  to  pay^ 
recourse  was  had  to  the  Ecclesiastical  Court,  when 
the  defts.  alleged  that  the  rate  was  improperly  made, 
inasmuch  as  a  poll  had  been  demanded  and  not 
granted.     The  learned  judge  of  the  Eccleeiastical 
Court  ruled  that  he  had  no  power  to  examine  the- 
validity  of  the  order  of  the  commissioners,  where- 
upon the  defts.  moved  for  a  prohibition  to  issue  to 
restrain  the  Ecclesiastical  Court  from  further  prO' 
ceeding  in  the  matter : 
Held,  that,  considering  the  extreme  importance  of  the 
case,  and  the  interests  at  slake,  and  the  difficulty  of 
construing   these  Acts  of  Parliament,  the  parties- 
must  declare  in  prohibition. 

This  was  a  rule  calling  on  the  pits,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  against  the 
Eccleeiastical   Court  to  prohibit  it  from  proceeding, 
with  a  suit^ 

It  appeared  that  in  the  parish  of  Plnmstead  the 
Home  Secretary  had  ordered  a  churchyard  to  be 
dosed,  upon  which  it  became  necessaiy  for  the  parish- 
loners  to  consider  what  they  should  do  to  obtain  a 
proper  and  sufficient  burial-ground.  A  meeting  of  the 
parishioners  was  accordingly  held,  at  which,  it  waa 
determined  to  have  a  burial  board  and  a  burial- - 
ground,  a  port  of  which  was  to  be  consecrated  and  a 
part  not,  and  an  application  was  made  to  the  Churdi 
Commissioners  to  authorise  the  purchase,  but  they  replied 
that  they  had  no  power  under  the  statutes  relating  to  the- 
subject  to  authorise  the  purchase  of  ground  of  which 
only  a  part  was  to  be  consecrated.  Another  meet- 
ing' was  then  callJBd,  and  in  the  notices  it  was  stated. 


J 


MAGISTRATES'  CASES. 


503 


a  B.] 


SiNOLBTON  V,  Williamson. 


[Ex. 


>to  be  the  intention  to  rescind  the  resolution  of  the 
former  meeting,  and  to  propose  fresh  resolntions.    In 
•oonseqaence  of  this  notice  a  large  meeting  of  parish- 
:  loners  ivas  held  at  the  vestry,  at  which  sizty-fonr  rate- 
payers were  present,  and  the  resolutions  of  the  former 
^meeting  were  rescinded,  and  it  was  proposed  and  agreed 
to,  that  a  sum  of  1000/.  should  be  borrowed  on  the 
security  of  the  rates  for  the  purpose  of  purchasin*; 
rland  for  a  burial-ground,  to  be  duly  consecrated,  under 
the  powers  of  the  statute  of  3  Geo.  4,  c    72,  s. 
26.     A  ratepayer  demanded  a  poll,  but  not  being 
•seconded  the  motion  fell  to  the  ground,  and  a  rate 
was  agreed  to  for  paying  off  the  1000^  by  two  instal- 
ments. 

Application  was  then  made  to  the  Church  Conunis- 
ffloners  under  the  stat.  3  Geo.  4,  c  72,  s.  26,  and  they 
•ooufirmed  the  rate,  and,  under  the  powers  given  them, 
•ordered  the  churchwardens  to  make  and  levy  the  rate. 
The  rate  was  accordingly  made,  the  money  borrowed 
•^f  the  bank,  and  a  piece  of  land  purchased  for  the  new 
burial-ground,  and  consecrated ;  and  at  the  expiration 
of  five  months,  when  the  rate  was  demanded  and 
'Collected,  certain  persons  objected  to  pay,   and  the 
•churchwardens  were  driven  to  the  Ecclesiastical  Court 
to  enfbrce  payment  of  the  rate.    The  usual  libel  and 
•declaration  setting  forth  the  facts,  and  the  names  of 
the  parties  so  refused,  was  filed,  and  to  this  these  par- 
ities put  forth  a  responsive  allegation,  which  alleged 
'that  the  rate  was  improperly  made,  inasmuch  as  a  poll 
had  been  demanded,  and  not  granted.    To  this  there 
was  a  demurrer,  the  pits,  contending  that  it  was  not 
•competent  to  the  court  to  consider  what  had  been  done 
previous  to  the  order  of  the  Ecclesiastical  Commis- 
sioners ;  and  that  the  order  of  the  commissioners,  duly 
•made  under  the  powers  given  them  by  the  statute,  and 
sealed  by  their  seal,  was  binding,  like  a  judgment,  on 
the  court.    The  judge  of  the  Ecclesiastical  Court  was 
•4>f  opinion  that  that  court  had  not  power  to  examine 
the  validity  of  the  order  of  the  commissioners ;  and  the 
question  raised  by  the  present  motion  for  a  prohibition 
<to  issue  to  restrain  the  Ecclesiastical  Court  from  fur- 
ther proceedings  in  this  suit  was,  whether  the  learned 
judge  was  right  or  not  in  dedding  that  he  could  not 
'ttKamine  whether  the  dedsion  of  the  commissioners 
was  right  or  not. 

A  rule  having   been    obtained  on  a  former  day, 
TMUmorty  Q.C.  (F.  M,  White  with  him)  now  showed 
•cause,  and  contended  that  it  was  not  competent  for  the 
.Ecclesiastical  Court  to  consider  any  of  the  prelimmarj 
proceedings,  and  that  the  order  of  the  commissioners 
must  be  Uken  to  have  been  rightly  made  and  was  con- 
'  elusive.  The  statutes  58  Geo.  3,  c.  45,  ss.  59,  60,  giving 
power  to  borrow  money  on  the  credit  of  parishes,  and  to 
I  make  a  rate  to  pay  the  cost  of  increasing  the  accom- 
:inodation  of  exuting  churches ;  and  59  G«o.  3,  c  134, 
ss.  23  and  24,  requiring  the  assent  of  the  major  part  of 
.a  vestry  to  such  a  motion,  and  two-thirds  of  the 
iparishtoners,  were  referred  to.    They  also  contended 
^that  the  proper  remedy  of  parties  objecting  to  the  rate 
was  by  ma/ndamu^  and  that  to  grant  the  prohibition 
-would  extinguish  the  suit ;  that  the  rate  was  not  a 
•common  law  rate,  and  governed  by  the  requirements  to 
make  it  valid  at  common  law,  but  that  it  was  made 
under  8  Geo.  4,  c  72  ;  and  that  the  existence  of  a 
•desire  among  the  parishioners  for  a  buiying-groundwas 
«  sufficient  foundation  for  the  order  of  the  commis- 
sioners, as  that  under  this  statute  they  had  jurisdiction 
to  make  their  order,  and  there  were  no  means  pointed 
out  how  that  desire  should  be  expressed.    They  cited 
Rtx^.InhabUanU  o/Lambeth^  3  B.  &Ad.  657. 

A.  WilUj  in  support  of  the  rule,  contended  that  the 
statute  3  Geo.  4,  c  72,  did  not  apply  to  this  case,  as 
that  statute  applied  to  the  enlar^g  of  churches  and 
giving  additional  church  accommodation,  and  this  rate 
was  for  obtuning  an  additional  burying-ground ;  that 
•the  consent  of  the  parishioners  to  the  rate  had  not  been 


obtained  m  the  only  legal  way  in  which  it  could  be 
obtained.  A  poll  bad  been  demanded  and  refused ;  it 
was  therefore  contended  that  the  resolution  of  the 
meeting  for  making  a  rate  was  null  and  void,  and  the 
foundation  of  the  jurisdiction  of  the  Ecclesiastical 
CommissioneTS  to  make  an  order  for  the  rate  was  gone, 
and  that  the  order  was  therefore  invalid ;  and  that  the 
responsive  allegation  which  had  been  rejected  by  the 
judge  of  the  Court  of  Arches  was  an  answer  to  the 
suit.  He  cited  Reg.  v.  Duraley,  5  A.  &  K.  10 ;  lUg, 
V.  WUlim,  16  Q.  B.  I  ;  BlwU  y.Harwood,S  A.&E. 
810;  Burder  v.  Veley,  12  A.  &  E.  233;  Richards 
V.  J)yke,  3  Q.  B.  256. 

Erle,  C.  J. — Having  paid  great  attention  to  the 
arguments  on  both  sides,  and  considering  the  extreme 
importance  of  the  case  and  the  interests  at  stake,  not 
merely  in  this  suit,  but  in  a  number  of  nmilar  cases ; 
and  considering  the  difficulty  in  construing  these  Acts 
of  Parliament,  we  think  the  matter  ought  to  be  put  in 
a  train  in  which  the  parties  should  have  the  power  of 
taking  the  opinion  of  the  proper  tribunals;  therefore 
the  applicants  had  better  declare  in  prohibition. 

Judgment  accordingly. 


COUBT  OF  EXOHEQXJEB. 

Reported  \>j  F.  Baxlst  and  H.  Lbioh,  Eeqrs.,  Barrlsten- 

at-Law.. 

Thunday,  Nov,  21. 
Singleton  v.  Williamsok  (see  next  case). 
Distress    damage  feasant — First   escc^    of    eaUle 
from  defect  offences;  afterwards^  breaJ^ng  down 
good  fence  into  com  land — Who  ultimately  liable. 
The  plL  occupied  land  adjoining  a  river,  and  on  the 
other  side  the  defL    occupied  land  which  he  was 
hound  properly  to  fence,  hut  from  his  neglect  to  fence 
it  thepU,^8  cattle  escaped  into  the  defies  close,  and 
afttnoards  from  that  close,  over  a  good  qnd  sub- 
stantial fence,  into  an  adjoining  com  Jieldqf  €lefl,*s 
The  deft  then  distrained  tkepU:s  cattle  in  the  com 
Jieldas  damage  feasant : 
Held,  in  an  action  of  trover  by  the  pit,,  that  he  was 
entitled   to  recover;    that  the  cattle  having  first 
escaped  in  consequence  of  the  defies  neglect  to  fence 
thefr$tiisld,hecouid  not  distrain  the  cattle  when  they 
esoapeaover  the  sound  fence  into  the  second  or  com 
field. 

This  was  an  action  of  trover  and  detinue  for  catUe. 
Pleas :— 1.  Not  guilty.   2.  That  the  cattle  were  not 
the  plt.'s    3.  Non-detinet.    4.  Justification  by  reason 
of  distress  damage  feasant. 

The  pit.  was  the  occupier  of  land  called  '*  Hall 
Moor,**  which  in  the  year  1813  was  awarded  by  certain 
inclosnre  commissionere  to  the  pit  By  this  award  the 
pit.  was  bound  to  erect  and  keep  in  repair  a  fence  to 
the  south  of  this  land,  which  land  was  bounded  on  the 
north  by  the  river  Irt.  The  deft,  occupied  land 
bounded  on  the  south  by  this  river,  so  that  the  river 
divided  the  pit's  land  from  the  deft*s  In  the  year  1815 
the  Inclosnre  Commissioners  for  the  parish  of  Gosforth, 
where  the  deft.'s  land  is,  awarded  it  by  a  sale  thereof 
to  the  deft^s  wife's  father,  a  Mr.  Butier. 

By  the  Act  (4  Geo.  3)  for  mclosing  the  lands  of  the 
parish  of  Gosforth,  the  13th  section  required  the  com- 
missioners "to  allot  and  set  out  by  marks  and  bounds 
so  much  of  the  commons  and  waste  grounds  as  shall 
seem  necessary,  and  to  sell  the  same,  and  the  purchasers 
thereof  and  their  heirs  and  assigns  shall  be  liable  to 
make  and  keep  in  repair  such  part  of  the  ring  or  outer 
fences  as  shall  be  directed  by  the  said  commissioners.'* 
And  the  commismonere  by  then:  award  reqmred  '^  fences 
to  be  erected  and  kept  in  repair  east  and  south"  of 
the  lands  so  allotted  to  Mr.  Butler,  and  which  land  was 
called  Bridge-green.  Butier  had  since  died,  and  the 
deft  was  now  the  owner  of  Bridge-green.  On  the 
north  of  Bridge-green  the  deft,  has  a  piece  of  arable 
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land  which  is  bounded  on  the  sooth  bj  a  fence  in  good 
repair.  In  Jane  1861  six  or  seven  of  the  plt/s  beasts 
in  Hail-moor  crossed  the  river  Irt,  and  got  into  the 
defL's  land  called  Bridge-green,  the  fence  being  out  of 
repair,  and  thence  from  Bridge>green,  over  the  fence 
that  was  in  good  and  perfect  repair,  into  the  defl.*s 
arable  land,  where  they  did  damage.  The  deft,  cansed 
them  to  be  distrained  as  damage  feasant  and  impounded, 
for  which  this  action  was  brought.  The  cause  was 
tried  at  the  last  Carlisle  summer  assizes,  before  Wilde, 
B.,  who  told  the  jury  that  it  waa  the  deft.*s  duty 
to  maintain  a  fence  in  Bridge-green  along  the  margin 
of  the  river,  and  this  in  many  places  was  shown  to  be 
level  with  the  ground.  If  the  jury  believed  the  plt.*8 
cattle  crossed  the  river  into  Bridge-green  and  thence 
into  the  com  field,  it  was  immaterial  whether  the  fence 
of  the  corn  field  or  arable  land  was  in  repair  or  not. 
The  jury  returned  a  verdict  for  the  pit  for  1/.  10«.  6d. 
A  rule  nisi  having  been  obtained  for  a  new  trial  on  the 
ground  of  misdirection,  first,  in  directing  the  jury  that 
it  was  immaterial  what  was  the  state  of  the  fences  of 
the  field,  or  whether  the  cattle  were  taken  damage 
feasant ;  secondly,  in  discharging  the  jury  from  giving 
any  verdict  as  to  the  second  count, 

IfeUisk,  Q.  C.  and  7*.  J<me$  showed  cause  against  the 
jrule.—  Where  cattle  escape  tlirough  the  defect  of  one 
man's  fences  into  that  person's  land,  and  thence  into  the 
land  of  another,  doing  damage,  the  owner  of  the  cattle 
would  be  liable  to  an  action,  and  he  would  have  his  re- 
medy over  agunst  the  party  who  neglected  to  keep 
^od  the  defective  fence :  {Powell  v.  AiUsburyt  2  Yo. 
&  Jer.  391 :  Holhach  v.  TTamer,  Cro.  Jac.  665.)  The 
person  who  ought  to  have  kept  the  fences,  but  did  not, 
is  liable  for  all  the  consequences.  If  therefore  the  land 
into  which  the  pit's  cattle  escaped  over  the  sound  fence 
had  not  been  the  def^'s,  but  another  person's,  the 
pit  would  have  been  liable  to  that  third  person  for  the 
damage  his  cattle  had  done,  and  the  deft  would  have  been 
again  liable  to  the  pit,  because  it  was  in  consequence 
of  his  defective  fence  the  cattle  fijrst  escaped.  It  was 
the  deft.'8  own  neglect  that  the  cattle  first  got  into 
Bridge-green,  from  his  omission  properly  to  fence 
against  the  river,  and  having  reached  Bridge-green 
through  the  deft's  defective  fence,  the  pit  is  not  liable 
to  him  for  theirsnbsequently getting  into  the  deft's  com 
field  over  a  good  fence.  It  thus  avoids  a  cii'cuity  of 
action.  Nor  is  it  to  be  taken  as  certain  that,  if  the 
cattle  had  not  been  permitted  to  escape  into  the  first 
field,  they  would  have  gone  over  the  good  fence 
into  the  com  field  at  all ;  they  may  not  have  broken 
through  a  good  fence  in  the  first  instance.  But  having 
once  got  out  through  a  defective  fence,  there  was  then 
no  stopping  them,  and  the  person  whose  first  fence  is 
defective,  and  by  which  they  escaped,  would  be 
ultimately  liable.  The  deft,  was,  in  fact,  as  much 
bound  to  fence  to  keep  his  own  cattle  in  his  own  field  as 
to  keep  the  plt.'s  out  [Bramwell,  B.—  I  do  not  un- 
derstand the  deft,  will  say  that  he  is  not  bound  to  keep 
up  a  sufficient  fence  ;  what  he  says  is,  that  there  was 
a  proper  and  substantial  fence  against  the  com  field 
into  which  the  pit's  cattle  escaped  and  did  the  damage.] 

Edfoard  JameSf  Q.C.  (^ELemplay  with  him)  in  sup- 
port of  the  rale. — ^The  learned  judge's  direction  to  the 
jury  was  erroneous;  the  deft's  land  was  properly 
fenced,  and  it  can  make  no  real  difference  whether  the 
fence  waa  against  the  river  in  Bridge- green  or  a  little 
further  in — against  the  com  field;  the  oatUe  broke 
over  a  good  substantial  fence,  and  thus  got  into  the 
com  field,  where  the  damage  was  done  of  which  he 
complains ;  probably  for  anything  done  by  the  cattle 
in  Bridge-green  he  may  have  had  no  just  ground  of 
complaint  [Pollock,  C.  B. — On  the  contrary,  if 
they  had  sustained  any  injury  there  he  may  have  been 
liable.]  There  being  a  sound  fence  against  the  plt.'s 
cattle,  and  over  which  they  broke  into  the  defc's  corn, 
the  pit.  is  liable.    [Wilde,  B. — If  one  man's  bullock, 


through  a  defective  fence,  gets  into  another's  field,  and 
stakes  itself  in  breaking  through  a  strong  inner  fence, 
could  the  owner  of  the  bullock  maintain  an  action  for 
the  injury  to  the  bullock  against  the  occupier  of  the 
first  field  by  reason  of  his  defective  fence  ?]  Possibly 
he  might  [Wilde,  B.— And  the  owner  of  the  fence 
damaged  against  the  owner  of  the  beast  for  the  injmy 
to  the  fence?]  Perhaps  so;  but  the  learned  judge  at 
the  trial  told  the  jury  in  effect  thct  the  condition  of 
the  second  fence  was  immaterial.  It  is  admitted  the 
deft,  waa  bound  to  fence  as  against  his  neighbour's 
field ;  that  he  did.  Here  was  a  perfectly  good  fence 
as  against  the  pit's  cattle,  and  the  deft,  is  not  to 
suffer  because  bis  fence  was  further  in  than  may  have 
been  desired,  or  because  there  were  not  two  fences. 

Pollock,  G.  B. — I  am  of  opinion  that  this  rule 
should  be  discharged.  It  was  a  motion  for  a  new 
trial  on  an  alleged  misdirection  of  my  brother  Wilde 
to  the  jury.  When  application  waa  made  for  the  rale 
it  certainly  appeared  to  me  to  be  not  only  a  case  of 
hardship  upon  the  deft,  but  one  which  was  worthy  of 
some  consideration.  After  hearing  the  alignment  upon 
it,  I  have  come  to  the  conclusion  that  my  brother 
Wilde  was  quite  correct,  aiid  that  it  is  in  accordance 
with  the  whole  (wlicy  of  the  law  of  England  upon  tlie 
subject.  When  any  wrong  is  done  or  damage  sus- 
tained, the  law  inquire  when  was  the  first  wrong 
done,  who  waa  the  cause  of  first  setting  it  in  motion, 
or  what  was  the  origin  of  the  mischief?  In  this  in- 
stance the  ovmer  of  the  close  called  Bridge-green  was 
botmd  so  to  fence  it  aa  to  prevent  his  neighbour's 
cattle  from  getting  into  it  This  it  appears  ne  neg- 
lected to  do ;  there  was  little  or  no  fence  at  all  there  in 
some  places  ;  the  consequence  was,  that  the  pit's 
cattle  got  into  the  dose  called  Bridge-green,  and  thence 
on  over  a  fence  into  the  deft's  com  field,  where  they 
were  distrained  by  him  as  damage  feasant  It  was 
argued  for  the  deft  that  it  was  not  a  necessary  conse- 
quence of  their  being  on  the  com  land  that  their  ori- 
ginal escape  was  by  the  deft.'s  default  in  fencing 
Bridge-green  as  against  the  river ;  but,  if  a  man  dig 
a  pit  in  a  highway,  it  is  not  a  necessary  consequence 
that  a  passenger  should  fall  into  the  pit,  but  if  he 
does,  it  is  sufficient  if  the  accident  is  the  result  of 
something  that  ought  not  to  be  done.  I  think  the 
learned  judge's  sunming-up  was  in  this  case  quite 
correct 

Brajcwell,  B. — I  am  entirely  of  the  same  opinion. 
The  deft  was  bound  to  fence  his  own  land  aa  between 
hunself  and  the  pit  The  deft  is  aa  much  obliged  to  fence 
his  land  to  keep  the  plt.'s  cattle  ui  his  (the  pit's)  ovm 
land  as  he  is  to  keep  his  (the  deft's)  own  cattle  upon 
his  own  land.  If  any  injury  arises  from  his  neglect, 
the  party  injured  has  a  right  to  complain  of  the  injury 
which  is  the  neoessaxy  consequence  of  the  omission  to 
perform  that  duty.  It  is  conceded  that,  according  to 
the  authorities,  if  the  pit's  cattle  being  by  deft's 
default  in  his  land,  had  escaped  therefrom  into  the 
dose  of  a  third  party  and  had  there  sustained  an  in- 
jury, the  pit  could  maintain  an  action  against  the  deft 
for  damages  in  consequence  of  the  injury,  and  ou  that 
groimd,  to  avoid  circuity  of  action,  the  deft  should  not 
be  at  liberty  to  impound  the  pit's  cattle  damage  fea- 
sant, and  tiien  leave  the  pit  to  a  cross-action  against 
him  for  the  injury  sustained  by  the  impoimding.  The 
damages  to  be  occasioned  is  the  not  unnatural  con- 
sequence of  the  deft's  own  omission  to  fence  the  first 
close,  called  Bridge-green.  No  man  should  complain 
of  another's  act  when  it  is  the  immediate  result  of  his 
own  negligence.  Suppose  the  pit's  bull  escaped  into 
the  deft.'s  first  field  firom  a  neglect  of  the  deft  to 
fence  hia  land,  and  while  in  the  firet  field,  where  he  had 
escaped  from  the  deft.'s  neglect  to  fence,  from  some 
ezdtement  or  other  he  broke  down  a  sound  fence, 
and  got  over  into  a  second  dose,  where  he  would  not 
otherwise  have  gone  if  he  bad  not  been  induced  to  do 
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•SO  wheu  in  the  first  field;  surely  the  deft,  coiild  not 
•complain  of  it. 

CHAMNELLf  B.— I  am  also  of  opinion  that  this  rule 

should  be  dischar^ced.     We  are  asked  to  j;rant  a  new 

trial  on  the  ground  that  the  jury  were  misdirected:  but 

I  think  the  ruling  of  mj  brother  Wilde  was  quite 

•correct.    Assuming  in  this  case  that  the  second  or 

inner  hedge,  as  it  has  been  called,  was  a  sCrouK  and 

sufildent  one,  the  question   is,  whether  the  deft  can 

Tesist  this  action,  it  being  clear  that  the  cattle  would 

not  haye  escaped  from  the  pit's  land  but  for  the  defect 

of  the  deft*8  fence  to  his  close  Bridge-green.  It  was  the 

cdeft's  duty  to  keep  good  that  fence,  and  but  for  his 

•default  the  plt*s  cattle  would  not  have  escaped,  and 

their  doing  so  was  the  natural,  if  not  the  necessary, 

-consequence  of  his  omission,   and  therefore  the  deft. 

had  no  right  to  distrain  them.     I  do  not  think  it  dis* 

-tinguishable  from  the  case  I  put  and  compared  it  to 

•dnring  the  argument-^that  when  the  deft,  complains 

•of  the  plt.*s  cattle  breaking  into  his  land  and  then  over 

xa  inner  fence  into  his  com,  the  pit  may  very  well 

reply,  **  My  cattle  were  in  a  pound,  and  you  opened 

^e  gate  from  whence  they  escaped  and  did  the  damage 

•compluned  of— you  were  the  cause  of  it." 

Wilde,  B.— I  am  of  the  same  opinion,  that  the 
anile  should  be  discharged.  I  am  not  sorry  that  the 
question  has  been  discussed,  as  it  has  proveid  to  be  one 
of  some  novelty ;  but  I  retfun  the  same  opinion  now, 
after  having  heard  the  arguments,  as  I  entertained  at 
«the  trial.  Ordinarily  speaking,  if  cattle  stray  and 
damage  is  done  by  them,  the  owner  is  liable ;  but  in 
this  case  it  was  the  deft's  neglect  to  repair  his  fence 
that  was  the  cause  of  the  cattle  escapmg  in  the  first 
instance.  The  deft,  was  bound  to  fence  the  first  field 
in  order  as  much  to  keep  the  plt*s  cattle  out  of  it  as 
his  own  in;  he  did  not  do  so,  and  the  plt*s  cattle 
havmg  got  into  the  deft's  close  called  Bridge-green, 
•  over  a  defective  fence  which  it  was  the  deft  *b  duty  to 
keep  good,  they  escaped  into  another  field  of  the  deft, 
where  the  damage  was  done  which  was  complained  of. 
I  do  not  think  the  pit  is  liable  for  that  damage,  either 
according  to  common  sense  or  the  common  principles 
of  justice.  Rule  discharged, 

Plt.'s  attorney,    C.   £.  Abbott,  52,  Lincoln*s-inn- 
fields. 

Deft's  attorney,  Gregory  and  Co.,  Bedford-row. 


Weebietdag,  Jan,  22. 
SnvoLETON  r.  Williamsom  (see  the  previous  case). 
.Distrets  damage  feaeant'^Tender  of  amends  ajter  im- 
pounding too  laie'-'Detinue  to  recover  the  caltk  after 
suck  tender. 
Where  cattle  are  dtsirained  as  damage  feasant  and 
in^Hntndedf  and  the  owner  after  the  impounding 
tenders  amends — Such  tender  is  too  late  to  enable 
hvn  to  maintain  detvntue  for  the  recovery  of  the 
cattle. 

This  was  an  action  of  detinue  to  recover  cattle  which 

l)ad  been  ^strained  damage  feasant  and  impotmded ; 

and  after  the  impounding  the  pit  had  tenderad  ample 

compensation  for  the  damage  the  cattle  had  done,  which 

•deft  refused  to  accept 

The  declaration  stated  that  the  deft  detained  from 
the  pit  the  pit's  cattle,  that  is  to  say,  twoother  bullocks, 
whereby  they  were  injured,  and  pit  was  put  to  costs 
in  and  about  endeavouring  to  procure  a  return  of  them, 
and  the  pit,  tmder  the  last  count,  claims  a  return  of 
the  cattle  therein  mentioned,  or  their  value,  and  202. 
for  detention,  and  under  the  rest  of  the  declaration  he 
•claims  502. 

Plea. — And  for  a  fifth  plea  to  the  second  count,  deft, 
says  that  before  and  at  the  time  of  the  alleged  detention 
the  deftwas  lawfully  possessed  of  closes  of  land  situate 
in  the  parish  of  Gosforth,  in  the  county  of  Cumber- 
land, and  because  the  said  cattle  were  then  wrongfully 


in  the  said  closes  doing  damage  there  to  the  deft.,  and 
eating,  and  depasturing,  and  treading  down  the  com, 
grass,  and  herbage  of  the  deft  there  then  gromng,  the 
deft  then  seized  and  took  the  said  cattle  in  the  said 
closes,  80  doing  damage  as  aforesaid,  as  a  distress  for 
the  said  damage,  and  led  and  drove  the  same  out  of 
the  said  closes,  in  which,  &c.,  to  a  certain  common 
pound,  and  there  impounded  the  same,  and  kept  the 
same  impounded  there,  pursuant  to  the  statute  in  such 
case  made  and  provided,  until  the  pit.  paid  the  said 
costs  to  have  the  same  released,  as  and  for,  and  tlic 
some  being  a  reasonable  satisfaction  for  the  said 
damage  so  done,  as  it  was  lawful  for  the  deft,  to  do 
for  the  cause  aforesaid,  he,  the  deft,  using  no  un- 
necessary force  or  violence,  and  doing  no  unnecessary 
damage  on  such  occasion,  which  is  the  alleged  deten- 
tion and  grievance  in  the  said  second  count  mentioned. 
Replication. — And  for  a  second  replication  to  the 
fifth  plea  the  pit.  says,  that,  after  deft  had  so  un- 
pounded  the  said  cattle,  the  pit  was  ready  and  willing, 
and  then  tendered  and  offered  to  pay  to  the  deft,  the 
sum  of  It  2s.  4d,  which  said  sum  of  1/.  2«.  4d.  was 
a  reasonable  and  sufficient  satisfaction  and  amends  for 
the  damage  done  by  the  cattle,  as  in  the  fifth  plea 
mentioned,  and  all  that  the  deft  was  entitled  to  de- 
tain the  said  cattle  for,  and  all  things  were  done  and 
happened  to  make  the  said  tender  a  good  tender,  and 
to  entitle  the  pit  to  sue  deft,  for  the  subsequent  de- 
tention hereinafter  mentioned.  And  the  pit  says  that 
the  deft  would  not  accept  the  said  sum  of  1/.  2t.  4d, 
when  so  tendered  as  aforesaid,  but  afterwards  wrongfully 
detained  the  said  cattle  from  the  pit,  which  is  the  de- 
tainer complained  of, 

Demurrer  thereto  and  joinder  in  demurer. 
Edward  James,  Q.G.,  in  support  of  the  demurrer, 
contended  that  a  tender  after  impounding,  when  goods 
are  in  custodid  legis^  comes  too  late,  and  is  not  the  sub- 
ject of  an  action  of  detinue.    The  tender  is  a  nullity, 
because  it  comes  too  late  after  the  cattle  have  been 
impotmded;   the  owner  may  get  them  back  by  re- 
plevin, when  the  opponent  would  obtain   a  bond  as 
a  security,  and  he  should  have  adopted  the  remedy  the 
law  has  provided  by  suing  out  a  replevin.     PiOnngton 
V.  Hastings,  Cro.  Eliz.  813,  shows  that  a  tender  after 
impounding  is  too  Tate.    The  law  is  clearly  stated  by 
Lord  Coke  in  the  Six  Carpenters  case,  8  Co.  Rep.  147, 
that  tender  upon  the  land  before  the  distress  makes 
the  distress  tortious;   tender  after  the  distress  and 
before  the  impounding  makes  the  detainer  and  not  the 
taking  wrongful ;  tender  after  the  impoimdmg  makes 
neither  the  one  nor  the  other  wrongful,  for  then  it 
comes  too  late,  because  then  the  cause  is  put  to  the 
trial  of  the  law  to  be  there  determined.     But  after  the 
law  has  determined  it,  and  the  avowant  has  return 
irreplevisable,  yet  if  the  pit.  makes  him  a  sufficient 
tender  he  may  have  an  action  of  detinue  for  the  de- 
tainer after,  or  he  may,  on  satisfaction  made  in  court, 
have   a  writ  for   the  redelivery  of  his  goods.     In 
Gulliver  v.  Cousens,  1  C.  B.  788,  where  cattle  were 
distrained  as  damage  feasant,  the  owner  piud  under 
protest  an  excessive  sum  demanded,  and  then  brought 
an   action  for  money  had  and  received  to  recover  it 
back :  it  was  held  the  action  would  not  lie  without  a 
tender  of   sufficient    amends.      Tindal,  C.  J.  said : 
**  When  the  pit  found  he  was  too  late  to  make  a  tender, 
so  as  to  entitle  himself  to  replevy,  his  proper  course 
was  to  make  a  tender  of  sufficient  amends  to  cover  the 
damage  sustained ;  and  in  the  event  of  the  tenant  re- 
fusing to  accept  the  simi  tendered  and  deliver  up  the 
sheep,  he  should  have  brought  detinue  [the  reporter 
adds,  i,  e.,  upon  a  tender  before  the  impounding],  for 
they  were  held    by  the  deft,  mere^  as    a  pledge." 
Maule,  J.  there  also  adds :   **  If  a  sufficient  tender  had 
been  made  before   the  impoimding,  the  deft,  would 
have  been  bound  to  restore  them,  otherwise  not."    He 
also  referred  to  Thomas  v.  Harris,  1  Man.  &  Gr.  693*, 
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Grubb  r.  Thb  Inclosubs  Commissioners  of  EvoiiAND  ahd  Wales. 


[Ex.  Cu. 


to  the  C.  L.  P.  A.  1852,  and  the  oommissionere*  report 
upon  such  proceedings  before  the  Act  was  passed. 

MeUUh,  Q.C.  (7*.  Jonei  with  him),   for  pit,  was 

'then  called  npon  by  the  coart. — He  contended  tliat  on 

a  tender  after  impoonding  detinue  may  be  maintained, 

though  the  tender  is  too  late  for  replevin.      That  the 

•reporter's  note  in  GulHver  v.  Covsmt^l  C.  B.  796,  is  a 

mistake  for  the  following  reasons :   first,   because  it 

appears  from  the   report,  14  L.  J.  215,  C.  P.,  that 

•the  cattle  had  been  impounded  before  the  tender ;  and 

secondly,  because  from  Evant  y.  ElUoti^  5  Ad.  &  £11. 

142,   it  is  quite  clear  that  a  tender  made  after  the 

taking,  and  before  the  impounding,  is  not  too  late  for 

ireplevin.      That  the  expression  used  in  the  judgment 

in   Glynn   v.    Thofiuu,    25  L.    J.    128,   Ex.,   line 

22-23,  must  have  been  taken  incautiously  from  the 

reporter's  note  in  GtdUver  y.  Cotumt.    That  Lowrmg 

y.  WarburUm^  28  L.  J.  31,  Q.  B.,  shows  that  a  special 

<x>unt  for  detaining  will  lie,  and  there  is  no  reason  why 

•detinue  should  not.     That  the  law  allows  a  distress  as 

the  mode  of  obtaining  compensation,  and  if  the  party  is 

not  bound  to  accept  the  compensation  he  may  hold  on  for 

•ever,  unless  pit.  replevies,  and  after  having  necessarily 

(failed  in  the  action  of  replevin  makes  a  tender,  and 

thereby  entitles  himself  to  maintain  detinue  according 

to  what  is  said  in  the  Six  Carpenters'  case.   That  the 

Jaw  abhors  unnecessary  litigation,  and  may  safely  hold 

4;hat  an  action  of  replevin  is  not  a  necessary  preliminary 

to  a  tender.    It  has  been  held  that  no  other  action 

•except  detinue  could  be  maintained ;  but  there  is  no 

•case  in  which  it  has  been  held  detinue  will  not  lie ;  the 

proceedings  in  replevin  do  not  ascertain  the  damage, 

and  the  sheriff  who  detains  for  the  distrainor  only 

acts  for  hun,  and  if  the  owner  of  the  cattle  is  ready 

and  willing,  and  offers,  after  the  impounding,  amends 

for  tlie  damage,  why  is  he  not  to  be  at  liberty  to  do  so 

and  have  his  cattle  returned? 

fames,  in  reply,  referred  to  Glynn  v.  Tkonuu,  1 1 
Ex.  870;  Ellis  v.  Taylor,  8  M.  &  W.  415;  and 
lAidd  V.  Thomas,  12  A.  &  £.  128.  No  doubt  there 
are  difficulties ;  but  the  law  is  so.  After  impounding, 
the  deft,  does  not  detain,  and  has  not  the  possession. 

Pollock,  C.  B. — I  am  of  opinion  that  the  deft,  is 
entitled  to  our  judgment  npon  this  demurrer.  The 
tK>oks  and  authorities  upon  the  subject  have  existed 
for  so  long  a  period  that  we  are  not  now  at  liberty  to 
overrule  them.  The  law  appears  to  be,  that  a  tender 
of  amends  for  damage  done  by  cattle  distrained 
damage  feasant  after  they  have  been  impounded,  is  too 
late,  because  they  are  then  in  the  custody  of  law,  and 
Dot  of  the  deft,  so  that  a  tender  after  impounding  may 
1>e  as  ineffective  as  it  would  in  any  other  case  be  after 
action  brought.  The  pit  therefore  cannot  muntain 
detinue. 

IIabtdt,  B. — It  seems  very  strange  that,  when  a 
person's  cattle  have  been  distrained  as  damage  feasant 
and  impounded,  the  owner  of  the  cattle  should 
not  be  allowed  to  tender  to  the  distrainor  full  compen- 
sation and  amends  for  such  damage,  and  get  back  his 
cattle.  Oftentimes,  perhaps,  no  real  damage  has  been 
sustained,  and  yet  the  owner,  after  impounding,  can- 
not get  back  his  property  without  proceedings  in 
replevin.  The  law  may  be  so,  and  it  may  be  a 
vexy  absurd  law ;  but  it  appears  to  be  the  law,  and  we 
are  bound  by  it 

Ghannell,  B.— I  also  think  our  judgment  must  be 
for  the  deft  The  authorities  are  so  strong  that  we 
cannot  get  over  them,  and  the  court  must  abide  by 
them.  I  was  struck  at  first  with  the  dicta  of  Tindal, 
CJ.  in  GulUver  v.  Cousens,  but  the  observations  to 
which  I  refer  were  not  at  all  necessary  for  the  decision 
of  the  case  then  before  the  court 

Wilde,  B. — I  am  of  the  same  opinion.  The  law  is, 
that  a  tender  of  amends,  after  impounding  cattle  dis- 
trained damage  feasant^  is  too  late.  If  so,  the  owner  can- 
not maintain  an  action  of  detinue  against  the  distrainor 


to  recover  the  cattle,  the  same  being  then  not  in  the 
possession  of  the  deft.,  but  in  the  custody  of  the  law. 
VVe  cannot  alter  the  law  as  so  long  epsting,  and  decide 
in  favour  of  the  replication,  without  oTerruling  that 
law.  Whatever  practical  inconvenience  may  arise 
from  it  we  cannot  disturb  it        Juc^/ment/or  deft. 

Pit's  attorney,  Mr.  C  E»  Abbott,  52,  Lincoln's- 
inn-fields. 

Defts.  attorneys,  Messrs.  Gregory  and  Co.,  Bedford- 
row. 


Beported  bj  >V.  Mati>,  Esq.,  Barrlater-aULaw. 


EBROB  FROM    THE  COMMOX  BENCH. 

Friday,  Nov.  29. 
Gbubb  9.  The  Inclosure  Commissioners  of 
England  and  Wales. 
Inehsure  Acts,  8^9  Vict.  c.  118,  and  11  ^  12  Ftcl. 
c.  99 — Provisional  order — Power  o/ commissioners 
to  set  out  private  roads  over  allotted  lands. 
A  provisional  order,  made  under  (he  Inelosure  Ac% 
ordered  certain  kind  to  be  allotted  to  the  pit.  m  lieu 
of  his  right  in  the  lands  to  be  inclosed,  but  the 
order  did  not  txpressly  exempt  such  allotment /rom 
having  a  private  road  made  over  it: 
Held,  thai  the  commissioners  Itad  power  to  order  the 
valuer  to  set  out  aprioate  road  over  such  land. 
This  was  a  rule  to  set  aside  a  writ  of  prohibition 
issued  out  of  the  Petty  Bag-office,  prohibiting  the 
Inelosure  Commissioners  from  confirming  an  award 
about  to  be  made  by  them  in  the  matter  of  a  certain 
inelosure.  From  the  affidavits  it  appeared  that  an 
application  had  been  made  to  the  Inelosure  Commis- 
sioners by  Lord  Carrington  and  the  pit.  Mr.  Grubb  to 
sanction  the  inelosure  of  certain  lands  of  the  manor 
of  Hughenden,  in  the  county  of  Buckingham,  and  the 
usual  proceedings  required  by  the  Inelosure  Acts  having 
been  made,  the  said  commissioners,  on  the  5th  June 
1856,  issued  their  provisional  order,  by  which  they 
declared  the  following,  amongst  oUiers«  to  be 
the  terms  and  conditions  upon  which  they  were 
of  opinion  that  the  proposed  inelosure  should  be 
made;  that  is  to  say,  '*  that  Piggott's-common  and  part 
of  Spring-coppice,  High-coppice,  North  Dean  Bottom, 
Willow-coppice,  Drift-way,  together  with  all  wood 
and  underwood  now  growing  on  such  tracts  proposed 
to  be  inclosed,  except  NaphUl-oommon,  GreenhiU  and 
the  common  fields,  be  allotted  to  Edward  Grubb,  Esq., 
in  lieu  of  his  right  and  interest  in  the  lands  to  be  in- 
closed.'* '*  That  Chappell-faill,  Bryants-bottom,  Den- 
ner^hill-coppice,  bottom  of  Widdenton-hill  and  Denner- 
hill-common,  containing  together  99a.  Ir.  8p.,  be 
allotted  as  follows ;  that  is  to  say,  that  an  allotment 
equal  in  value  to  one-seventh  part  thereof,  after  deduct* 
ing  the  allotment  of  two  acres  for  the  labouring  poor, 
and  the  allotments  (if  any)  for  defraying  the  expenses 
of  the  inelosure,  be  made  to  the  Right  Hon.  Benjamin 
Disraeli,  in  lieu  of  his  right  and  interest  in  the 
soil  of  the  said  tracts,  and  in  all  substrata  under 
the  same,  and  that  the  residue  of  the  said  tracts  be 
allotted  among  the  commoners  in  proportion  to  their 
respective  rights  ;*'  and  '*  that  the  residue  of  the  said 
Kaphill-Gommon  and  Greenhill  be  allotted  among  the 
parties  entitled  to  rights  of  common  or  paatorage 
thereon."  The  inelosure  was  sanctioned  and  directed 
to  be  proceeded  with,  and  a  valuer  was  appointed ; , 
and  on  the  31st  March  1859  he  made  his  report  to  the 
Inelosure  Commissioners,  and  at  a  meeting  held  by  the 
assistant-commissioner  on  the  30th  Nov.  1859,  for  the 
purpose  of  hearing  objections  to  the  valuer's  report* 
one  Roger  Williams,  to  whom  Iknds  were  to  be  allotted 
according  to  the  terms  of  the  provisional  order,  ap- 
plied to  have  a  private  carriage-road  set  out  for  him 
under  the  provisions  of  sect  68  of  8  &  9  Vict  c.  118, 
over  Piggott's-common,  being  part  of  the  land  to  be 
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allotted  to  Mr.  Grabb,  when  Mr.  Gmbb  objected  thereto, 
and  to  the  right  and  Jurisdiction  of  the  said  Inclosore  Com- 
missioners to  set  out  the  same.  His  objection  was  overruled 
by  the  commissioneis,  on  the  gronnd  that  the  lands  to 
be  allotted  to  Mr.  Grabb|  according  to  the  terms  of  the 
provisional  order,  were  lands  still  subject  to  be  inclosed 
within  the  meaning  of  the  Indosnre  Act,  and  that 
there  was  nothing  to  take  them  out  of  the  jorisdicUon 
of  the  vainer,  or  to  predade  him  from  dealing  with 
them  in  the  conrse  of  snch  indosnre  in  the  same 
manner  as  other  allotments;  and  being  of  opinion 
that  Mr.  Williams'  application  was  reasonable  and 
well  founded,  reported  accordingly  to  the  commissioners, 
who  directed  the  valuer  to  set  out  snch  private  road 
over  Piggott*s- common,  and  it  having  been  accordingly 
staked  out,  Mr.  Grubb  caused  the  writ  of  prohibition 
to  be  issued. 

Judgment  for  the  defts.,  and  error  thereon. 

Cowh  for  the  pit.  in  error  (the  pit.  below). 

F,  M.  WkiU  contra. 

WioRTMAir,  J.— In  this  case  the  question  is,  as  to 
the  effect  of  the  provisional  order.  For  the  pit.  it  is 
contended  that  it  conveys  to  him  an  indefeasible  right 
to  the  lands  allotted  to  him '  by  snch  order,  such  luid 
to  be  free  and  dear  of  all  chaises  and  incumbrances, 
and  particularly  those  of  roads  and  ways.  In  the  pro« 
visional  order  no  mention  is  made  as  to  the  making  of 
roads,  so  that  there  is  nothing  which  ezdudes  the  com- 
missioner or  the  valuer  from  setting  out  private  roads. 
By  the  Indosure  Acts  it  is  provided  that  the  valuer  is 
to  set  out  ways  after  the  isnting  of  the  provisional  order, 
and  before  the  final  allotment  of  the  lands  to  be  in- 
dosed.  Sect.  68  of  the  General  Inclosnre  Act  au- 
thorises the  valuer  to  set  out  roads  |hrough  the 
lands  to  be  indosed,  and  therefore  the  provisional 
order  must  be  taken  to  be  made  subject  to  the  right 
of  the  valuer  to  set  out  private  roads ;  and  upon  this 
view  we  ground  our  decision  that  the  judgment  of  the 
court  bdow  should  be  affirmed. 

Jvidgment  afiriMd. 


CBOWN  CASBS  RESEBVED. 

Beported  by  Jomr  THoxFsoy,  Esq.,  Barrlster-at-Law. 

StUftfdojf,  Jan,  18. 

(Before  Erlb,  G.J.,  Blackburn,  J.,  Keatiko,  J., 

WiLDB,  B.  and  Mellon,  J.)  • 

Reo.  17.  John  Bain. 

Indietment  far  fdony^^Brtal^ng  tmd  entering  a  shop 

with  tntenir—AUempt  to  commit  a  felony. 
On  an  indictmmt  under  Me  24  ^  25  Vict,  c.  96,  s.  57, 

for  feloniously  breaking  and  entering  a  shop  witli 

intent  to  commii  a  felony : 
Held,  that  a  prisoner  might  be  found  guiUg  of  mis- 

demeanor  in  aUempting  to  commit  thcU  felony. 

Case  for  the  opinion  of  the  Court  of  Criminal 
Appeal  by  the  recorder  of  Manchester. 

At  a  court  of  quarter  sessions  of  the  peace  holden 
in  and  for  the  dty  of  Manchester,  in  the  county  of 
Lancaster,  on  the  13th  Dec  1861,  John  Bain  was 
tried  before  me  on  an  indictment  for  having  on  the 
5th  Dec.  feloniously  broken  and  entered  a  certain  shop 
with  intent  to  commit  felony,  to  wit,  feloniously  to 
steal  certain  moneys,  goods  and  chattels  therein. 

At  the  trial  it  appeared  the  prisoner  was  disturbed 
before  he  had.  completed  the  offence  with  which  he 
was  charged.  He  was  seen  on  the  roof  of  the  shop 
he  was  indicted  for  breaking  and  entering,  and  taken 
coming  off  the  roof.  On  examining  the  roof  it  was 
found  that  a  large  hole,  upwards  of  two  feet  square, 
had  been  broken  in  it,  but  there  was  no  evidence  at 
all  of  his  having  in  any  way  entered  the  building. 

Upon  this  I  told  the  jury  that  the  prisoner  was 
entitled  to  his  acquittal  on  the  charge  of  felony,  but 
that  if  they  were  of  opinion  that  he  broke  the  roof 


with  intent  to  enter  the  shop  and  steal  the  goods,  they 
might  find  him  guilty  of  a  misdemeanor  in  attempting^ 
to  commit  that  felony. 

The  jury  found  him  guilty  of  the  misdemeanor  of 
attempting  to  commit  a  felony. 

The  question    for   the    opinion  of  the    Court  of 
Criminal    Appeal    is  whether  the   prisoner  could  be 
convicted  of  a  misdemeanor  on  this  indictment,  wfaichv 
is  for  a  felony  created  by  the  24  &  25  Vict,  c.96,  s.57r 
The  prisoner  was  on  bail  before  the  trial,  and  is  now: 
on  bail  to  appear  and  receive  sentence  when  called  on. 
R.  B.  Armstrong,  Recorder  of  Manchester. 

The  24  &  25  Vict.  c.  96,  s.  57,  enacts  that  who- 
soever shall  break  and  enter  any  dwelling-house, 
church,  chapel,  meeting-house,  or  other  place  of 
Divine  worship,  or  any  building  within  the  curtilage,, 
school-honse,  shop,  warehouse,  or  oonnting-house,  with 
intent  to  commit  any  felony  therein,  shall  be  guilty  of 
fdony  ;  and  being  convicted  thereof  shall  be  liable  to»' 
penal  servitude  not  exceeding  seven  years,  and  not 
less  than  three  years,  or  to  imprisonment  not  exceed- 
ing two  years,  &c 

No  counsel  appeared  to  argue  on  either  side. 

By  the  Court  :  Conviction  affirmed. 


COXTBT  OF  OOHMON  J3EN0H. 

Reported  by  Daitibl  Thomas  Evahs  and  W^.  Matd,  &sqrs« 

Barrl8ters-at-Law. 

registration  appeal. 

Nov,  11  and  Dec  7. 

Collier  (app.)  r.  King  (resp.) 

Election  law — County  vote — QftaUficatUm — 

Dissenting  ndmster. 

The  app.f  who  was  minister  of  a  sect  called  Par»- 
tieular  Baptists,  claimed  to  vote  in  respect  of  a 
copyhold  house  and  garden  of  which  he  was  occu- 
pier. The  property  in  respect  of  which  he  claimed 
was  vested  in  trustees,  upon  trust  that  the  trusteev 
*'  do  and  shall  from  time  to  time,  and  at  all  times 
forever  hereafter,  permit  and  suffer  the  said  dwellings 
house  and  premises  to  be  hdd,  used  and  occupied  by 
the  minister  of  the  congregation,  4^,,  as  and  for 
his  place  of  abode,"  The  deed  contained  no  direc- 
tion by  whom  the  minister  was  to  be  appointed,  nor 
any  power  for  his  removal;  but  in  fact  he  was  ap- 
pointed by  a  "  calt^''  or  invitation  by  letter,  signed 
by  three  deacons,  asking  him  to  become  their  minister. 
The  evidence  as  to  the  appointment  being  for  life 
consisted  in  his  own  statement  that  he  so  considered 
it^  and  the  evidence  of  one  of  the  deacons  who  had 
been  a  member  of  the  congregation  thirty^five  years, 
that  the  appointment  was  in  the  usual  mode,  and  in 
his  opinion  was  for  life. 

The  revising  barrister  on  these  facts  decided  that  it 
was  not  proved  that  the  appointment  was  for  life^ 
and  expunged  the  name  of  dkiimant  from  the 
register: 

Held,  that  though  the  revising  bcarrister  might  have 
inferred  from  the  facts  that  the  appointment  was  for 
Ufe,  stiU  it  was  no<  a  necessary  inference,  and  there- 
fore the  court  would  not  say  he  was  wrong  in  ex- 
punging the  name  from  the  register. 
This  was  an  appeal  from  the  dedsion  of  the  revising 

barrister,  at  his  court  for  revising  the  list  of  voters  for 

the  parish  of  Downton,  in  the  southern  division  of  the 

county  of  Wilts. 

CASE. 

At  a  court  held  at  Downton,  before  the  barrister-at- 
law,  duly  appointed  to  revise  the  list  of  voters  in 
the  parish  of  Downton,  Frederick  King  objected  to  the 
name  of  John  Thomas  Collier  being  retained  in  the 
list  of  voters  for  the  said  parish. 

The  facts  of  the  case  are  as  follows  : — John  Thomas 
Collier  is  the  minister  of  a  Dissenting  congregation- 
called  Particular  Baptists,  at  Downton  aforesaid,  and 
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stood  in  the  register  of  Soath  Wilts  as  follows : — 
"  Collier,  John  Thomas  Downton  (copyhold  hooae  and 
garden),  SoutU-lane,  himself  oocupier.** 

By  deedt  dated  the  25th  Sept.  1813,  the  property 
in  respect  of  which  he  diums  to  be  registered  appears 
to  be  vested  in  trustees  upon  certain  trusts,  and  among 
others,  "  that  the  trustees,  and  the  survivors  and  sur- 
vivor of  them,  and  tiie  heirs  of  such  survivors,  or  such 
new  and  other  trustees  as  aforesaid,  do  and  shall,  from 
time  to  time,  and  at  all  times  for  ever  hereafter,  per- 
mit and  suffer  the  said  dwelling-house  and  premises 
thereto  belonging  to  be  held,  used  and  occupied  by  the 
minister  of  the  said  congregation  for  the  time  being,  as 
and  for  his  place  of  abode  and  residence. 

There  is  no  direction  in  the  deed  as  to  the  mode  by 
which  the  minister  should  be  appointed,  nor  any  power 
given  for  his  removal.  It  appeared  that  in  the  year 
1S47  the  said  John  Thomas  Collier  received  a  letter 
from  three  deacons  of  the  congregation,  of  which  the 
folio  wing  is  a  <K>py : — 

"From  the  two  visits  you  have  paid  us  in  the 
capadty  of  a  supply,  from  the  intercourse  we  have 
had  with  you,  and  from  the  enjoyment  and  profit  we 
have  experienced  under  your  ministry,  we  have  acquired 
a  conviction  of  your  adaptation  and  qualification  ^  to 
take  the  oversight  of  us  in  the  Lord  ;*  in  accordance 
with  which  we  herewith  cordially  and  nnanimotisly 
invite  you  to  become  our  pastor.  But  in  doing  so  we 
lea\e  it  entirely  to  your  own  judgment  whether  you 
will,  without  any  further  knowledge  of  us,  at  once 
accede  to  the  invitation,  or  whether  you  would  prefer  to 
come  amongst  us  for  three  months  longer  on  probation 
before  you  decide,  in  order  that  yon  and  we  may  enjoy 
the  satisfaction  of  a  more  marked  intimation  of  the 
Divine  will. 

'*  Aware  of  the  solemnity  of  the  step  we  are  taking, 
and  of  the  sacredness  of  the  reUtion  subnsting  between 
n  pastor  and  a  people,  we  would  earnestly  pray  that, 
should  that  relation  subsist  between  yourself  and  us,  it 
may  be  richly  realised  beneath  the  most  expressive 
tokens  of  the  Divine  benediction.  Most  devoutly  com- 
mending you  to  the  wisdom  and  blessing  of  the  Great 
Head  of  the  Church, 

(Signed)        '^JoHN  Andrews,       "> 

*'WiLLiAai  Eastmait,  >- Deacons." 
**  Jambs  Mitghbll,  J 
In  accordance  with  the  request  contained  in  the  said 
letter,  the  said  John  Thomas  Collier  undertook  the 
duties  of  minister  to  the  said  congregation  for  a  pro- 
bationary period  of  three  months.  At  the  expiration 
of  that  time  he  received,  verbally,  a  second  call,  in 
general  terms,  to  become  the  minister  of  the  congre- 
gation, which  he  accordingly  did,  and  still  remains  so, 
and  in  such  capacity  has  ever  since  occupied  the  pre- 
mises in  respect  of  which  he  now  stands  on  the 
register,  and  which  are  of  the  sufficient  value  to  qua- 
lify him  to  vote  if  otherwise  entitled. 

The  proof  of  his  appointment  for  life  consisted  of 
his  own  statement,  tliat  he  so  considered  it,  and  the 
evidence  of  one  of  the  deacons,  who  had  been  a  mem- 
ber of  the  congregation  for  thirty-five  years,  that  the 
appointment  was  made  in  the  usual  mode,  and,  in  his 
opinion,  was  for  life.  It  was  objected  that  the  said 
John  Thomas  Collier,  under  the  circumstances  above 
mentioned,  is  not  legally  appointed  for  life,  and  does 
not  take  such  an  interest  by  virtue  of  the  said  ofiice 
as  would  qualify  him  to  be  retained  on  the  register. 

On  the  other  side  it  was  maintuned  that,  from  the 
above  facts,  it  was  shown  that  such  appointment  con- 
stitutes a  freehold  interest  sufficient  to  establish 
the  said  John  Thomas  Collier*s  right  to  be  so  re- 
tained. 

I  was  of  opinion  that  the  right  of  the  said  John 
Thomas  Collier  to  be  retained  on  the  register  was  not 
established,   and    accordingly  expunged  his  name. — 
ohnAldridge. 


If  the  court  should  be  of  opinion  that  I  was  wroag: 
in  this  decision,  the  name  should  be  restored. 

J.  A.,  Bevising  Barristsr. 

Wd^  for  the  app.— Here  the  claimant  aseerto- 
his  qnalifioation  for  the  fnutohise  in  respeet  ef  an' 
equitable  freehold,  he  being  a  minister  of  a  sect  eaIl«L 
*'  Particular  Baptists.**    I  am  unable  to  distiogaldi 
this  case  from  that  of  BurUm,  app.,  v.  Brookt,  rasp^ 
II  C.  B.  41.    It  seems  to  come  back  to  the  question 
whether  the  appointment  of  the  minister  is  one  to  anr 
office  for  life.    The  claimant  lumself  and  one  of  tluMo 
who  appointed  him  say  that  they  believed  the  offioe  to 
be  an  office  for  life.    It  is  found  in  the  eaae  that  tho- 
deed  contains  no  power  of  removal.    The  case    isr 
within  the  authority  of  BvrtOH  t.  Broohi^  and  the 
oourt  will  therefore  hold  that  the  claimant  had  a  right 
to  the  franchise. 

/.  D,  Coleridge  contra.— When  looked  at  doeoly, 
the  case  of  Burton  v.  Brooke  will  be  found  to  be  an 
authority  adverse  to  this  claim.  It  was  a  question  of' 
fact  for  the  revising  barrister  to  determine  on  the 
evidence  before  him ;  and  he  rightly  rejected  the  elaim.. 
Besides  this,  the  appointment  to  such  an  office  must  be 
in  writing  to  satisfy  the  3rd  section  of  the  Statute  of 
Frauds. 

Wekbff  in  reply. — ^The  case  shows  that  the  revimng 
barrister  thought  he  was  deciding  a  qoestion  of  law  : 
{Rex  V.  Joikam,  8  T.  B.)  Cmr.  ado.  vmU, 

Dec,  7. — ^Eblb,  C.J.  now  delivered  jadjcment.-— 
In  this   case  the  app.  daimed  to    be  quaUfied    by 
an  equitable   freehold  estate,  which  was  vested   in 
the  trustees   for   the  minister   of  the    time   beini; 
of    a  congregation    at  Downton.        The  case    sets 
forth  a  letter   signed  by    three  deacons,  leqneating. 
the  app.  to  become  the  minister  after  three  months* 
probation ;  the  three  months*  probation  and  call,  in 
general  terms,  to  become  minister; and  the  oontionance 
in  that  capacity  from  1847.      The  fnrther  evidence  in 
support  of  the  duration  of  the  appointment  was  the 
statement  of  himself  and  one  of  the  deacons  who  had 
known  the  usage  for  thirty-five  years,  that  they  con- 
sidered it  to  be  for  life.     The  revising  barrister  dedded 
that,  from  these  iexAe,  he  coold  not  draw  the  conclusion 
that  the  appointment  was  for  life ;  and  we  are  to  say 
whether  that  decision  is  wrong  in  point  of  law.      The 
facts  found  do  not  necessarily  prove  that  this  general^ 
appointment  operated  as  an  appointment  for  life.    The 
barrister  had,  by  law,  the  duty  ef  staling  what  infer- 
ence he  drew  from  the  premises    before  him ;    and 
although  we  think  he  might  have  inferred  that  the  ap- 
pointmeut  was  for  life,  it  is  not  a  necessary  inference, 
and  we  cannot  say  that  he  was  wrong  in  declining  to 
draw  that  inference.      In  Burton  v.  Brooke^  II  C.  B. 
46,  the  revising  barrister  did  infer  that  the  appoint- 
ment  was    for    life,    and    the    court    affirmed     his 
decision,  and    Maule,  J.    approved    of   it.     Still,  it 
most  be  noted  that  there  was    additional  evidence 
in    that  case,    for    the     deed     oreating    the    trust 
expresses  it    to    be  for  the    life   of    the    minister 
therein  named ;  so  that  the  existing  appointment   at 
the  time  of  the  deed  was  clearly  for  life,  and  it  might 
well  be  presumed  the  subsequent  appointment  would 
be  for  life  if  no  change  was  indicated.  In  the  AitorM^*- 
General  v.  Pearson^  3   Mer.,  Lord  Eldon   directs  an 
inquiry  to  be  made  by  the  master  to  ascertain  whether 
the  general  appointment  of  a  dissenting  minister  there 
operated  as  an  appointment  for  life.    This  direction  u 
more  fully  stated  at  the  conclusion  of  this  judgment. 
In  Porter  v.  Clarke,  3   Sym.   323,   the  appointment 
was  general,  and  the  V.  C.  refused  to  infer  that  it  was 
for  life,  but  he  relied  much  on  the  fact  that  there  wns 
no  hoose  and   no  endowment .  for  the   minister,   and 
nothing  beyond  voluntary  contributions.    Although  the 
question  referred  to  us  is,  strictly  speaking,  a  question 
offset,  it  probably  is  sent  to  us  in  order  that  some 
principle  may  be  suggested  for  future  guidance.    Ws 
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wonld  add,  that  the  qaeation  U  the  same  as  that  which 
wonld  arise  in  equity,  if  the  trastees  broaght  ejectment 
against  the  minister  without  any  legal  cause  for  removal, 
and  the  minister  applied  for  an  injunction  to  stay  the 
action.  Lord  Eldon,  for  his  guidance  on  that  point, 
in  the  Attome^OenenU  v.  Pearton^  above  cited, 
direct«d  the  master  to  inquire  as  to  the  usage  in 
respect  of  the  duration  of  the  office,  and  particularly 
whether  any  agreement  or  understanding  was  entered 
into  between  the  minister  and  the  persons  for  the  time 
being  members  of  the  congregation  attending  the 
meeting-house  and  snbscribmg  to  its  support,  touching 
the  duration  of  the  ministry  of  the  minister.  According 
to  the  result  of  such  inquiry  upon  the  duratiou  of  the 
appointment  wonld  be  the  decision  of  the  revising  bar- 
rh^  for  or  against  the  qualification.  This  decirionis 
affirmed,  Judgmeni  Jbr  the  rup. 


COUBT  07  EXOHEdXIEB. 

Reported  by  F.  Bazlst  and  H.  Lugb,  Eaqra,  Barrlstcn- 

at-Law. 

Mcndajf,  Jan.  20. 
CSooPKR  (app.)  9.  HAsnrAH  Simmons,  Execatriz,  &c 

(resp.) 
Master  and  apprentice — Infant — Master  $  death — 

Apprentice  corUinmnff  hit  service  vith  executor. 
An  apprentice^wfio  vas  an  in/antj  put  himtelf apprentice 
far  teven  yeare^  at  foeU  of  hit  awn  free  wilt  and 
accord,  at   vfitk    the  content  of  hit  father,  to 
7*.  Sitnmont,  of  Wolverhampton,  lock-maker,  hit 
esMcntort  and  adnUmstratorty  suck   exeeutort  or 
admmittratort  carrying  on  the  taid  trade  or  buti' 
Mess,  and  in  the  town   of  Wolverhampton  f    the 
matter  died,  and  hit  widow  and  executrix  continued 
the  butinett  in  the  tame  place.     During  the  appren- 
ticeship the  apprentice  remained  with  the  executrix 
tn  the  butinett  for  ten  montht  after  his  matter't 
death,  and  then,  obtaining  more  waget,  being  ttUl 
an  infttnt,  went  eltewhere.      He  wat    summoned 
before  ihejuttieetfor  abtenting  himtelffrom  tervice 
Wider  the  indenture  of  apprenticeship,  and  convicted: 
Held,  ii|»o»  appeal^  that  /<a  wat  liable  to  terve  the  exfcn- 
trix  under  tJte  contract,  and  the  conviction  ofjutticet 
toos  affirmed,  notwithstanding  the  apprentice  was 
advised  bg  his  attomegy  and  believed,  he  wat  not 
bound  to  continue  in  the  terviceafterhit  matter* t  death. 
This  was  an  appeal  against  the  conviction  of  jus- 
tices, punuant  to  the  provisions  of  the  20  &  21  Vict, 
c.  43,  and  the  following  are  the  facts  for  the  opinion 
of  the  court  as  stated  in  the  following  case; — 

At  a  petty  sessions  of  the  peace  holden  in  and  for 
the  borough  of  Wolverhampton,  on  the  19th  Sept. 
1861,  before  us,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  borough,  John  Cooper  (the 
above-named  app.)  was  charged  upon  the  compUint  of 
Hannah  Simmons  (the  abov»>named  resp.)  as  the  sole 
executrix  and  widow  of  Thomas  Simmons  deceased ; 
for  that  he,  the  said  John  Cooper,  was  bound  appren- 
tice to  him,  the  said  Thomas  Simmons,  his  executors 
and  administrators,  by  an  indenture  bearing  date  the 
5th  April  1859,  for  a  certain  tenn  which  was  then 
existing  and  unexpired  (and  upon  whose  binding  no 
premium  was  paid  or  contracted  to  be  paid),  and  had 
in  the  service  of  his  apprenticeship  been  guilty  of  mis- 
demeanors, miscarriages  and  ill-behaviour  towards  his 
said  mistress,  and  particularly  on- the  1 5th  day  of  April 
1861  did,  without  lawful  cause,  absent  himself  from 
the  service  of  his  said  mistress,  and  against  her  con- 
sent. And  tlie  said  parties  being  present,  the  said 
charge  was  duly  heard  before  us,  and  upon  sudi  hear- 
ing we  adjudged  the  said  John  Cooper  to  bo  guilty  of 
the  said  ofiPence,  and  that  he  should  for  such  offence  be 
imprisoned  in  tlie  house  of  correction  at  Stafford,  there 
to  remain  and  to  bo  held  to  hard  labour  for  the  space 
of  fourteen  days. 

[Mao.  C^.] 


And  whereas,  the  said  John  Cooper  hath,  pursuant 
to  the  provisions  of  the  before-mentioned  statute,  given 
a  notice  and  required  us  to  state  and  sign  a  case  set* 
ting  forth  the  facts  and  grounds  of  our  determination 
upon  the  hearing  of  the  s^tid  complaint,  in  order  that 
he  migtii  talce  the  opinion  of  the  said  Court  of  Ex. 
thereon,  and  he  hath  entered  into  a  recognisance  with 
a  sufficient  surety  to  prosecute  such  appeal. 

Now  we,  the  said  justices,  pursuant  to  such  notice 
and  statute  as  aforesaid,  do  hereby  state  and  sign  such 
case  as  aforesaid  as  follows  :— 

At  the  hearing  of  the  said  comphunt  the  following 
indenture  was  proved : 

^  This  indenture  witnesseth  that  John  Cooper  the 
vonnger,  son  of  John  Cooper  the  elder,  of  Wolver- 
hampton in  the  county  of  Stafford,  tailor,  as  well  of  his 
own  free  will  and  accord  as  with  the  consent  of  his 
said  father,  testified  by  bis  bdng  a  partjr  to  and  exe* 
cuting  these  presents,  doth  put  himself  apprentice  to 
Thomas  Simmons,  of  Wolverhampton  aforesaid,  rim 
and  mortice  lock  maker,  his  executors  and  administra- 
toFB,  such  executors  or  administrators  carrying  on  the 
same  trade  or  business  and  in»the  town  of  Wolverhamp- 
ton aforesaid,  to  learn  his  art,  and  with  him  and  them 
after  the  manner  of  an  apprentice  to  serve  from  the 
23rd  day  of  April  inst.,  until  the  full  end  and  term  of 
seven  years  thence  nest  following,  to  be  fully  complete 
and  ended.  During  which  term  the  said  apprentice 
his  master  faithfully  shsU  serve,  his  secrets  keep,  his 
lawful  commsnds  everywhere  gladly  do,  he  shall  do  no 
damage  to  his  said  master,  nor  see  it  to  be  done  of 
others,  but  to  his  power  shall  tell  or  forthwith  give 
warning  to  his  said  master  of  the  same.  He  shall  not 
waste  the  goods  of  his  said  master,  nor  lend  them 
unlawfully  to  any.  Ho  shsll  not  play  at  card  or  dice 
tables,  or  any  other  unlawful  games  whereby  his  said 
niaster  may  have  any  loss  with  his  own  goods,  or 
others,  during  the  said  term,  without  licence  of  his 
said  master.  He  shall  neither  buy  nor  sell.  He  shall 
not  haunt  taverns  or  playhouses,  nor  absent  himself 
from  his  said  master^s  service  day  or  night  unlawfully. 
But  in  all  things  as  »  faithful  apprentice  he  shall 
behave  himself  toward  his  said  master  and  all  his 
during  the  said  term.  And  the  said  Tlios.  Simmons, 
for  and  in  consideration  of  the  due  and  faithful  service 
of  his  said  apprentice  so  as  aforesaid  to  be  done  and 
performed,  his  said  apprentice  in  the  art  of  a  rim  and 
mortice  lock  maker,  which  he  uses,  by  the  best  means 
that  he  can,  shall  teach  and  instruct,  or  cause  to  be 
taught  and  instructed  during  the  said  term.  And  also 
shall  and  will  pay,  or  cause  to  be  paid,  imto  the  said 
apprentice,  or  his  said  father,  the  sum  of  At.  a  week 
from  the  23rd  day  of  April  inst.  until  the  23rd  day  of 
April  1860,  the  sum  of  5«.  a  week  for  the  first  year 
thereafter,  a  sum  of  6«.  a  week  for  the  second  year 
thereafter,  the  sum  of  7s.  a  week  for  the  third  year 
thereafter,  the  sum  of  8s.  a  week  for  the  fourth  year 
thereafter,  the  sum  of  9«.  a  week  for  the  fifth  year 
thereafter,  and  the  sum  of  lOs.  a  week  for  the  sixth 
year  thereafter,  being  the  last  year  of  the  said  term. 
And  the  said  John  Cooper  the  older,  for  himself,  his 
executors  and  administrators,  covenants  with  the  said 
Thos.  Simmons,  his  executors  and  administrators,  that 
the  said  John  Cooper  the  elder,  his  executors  or  admi- 
nistrators, will  at  his  or  their  own  expense  find  his  said 
son  during  the  said  term  sufficient  meat,  drink,  lodging, 
wearing  apparel,  medicine,  and  all  necessaries,  and 
exempt  the  said  Thomas  Simmons  there Arom.  And 
for  the  true  performance  of  all  and  every  the  said  cove- 
nants and  agreements  either  of  the  said  parties  bindeth 
himself  unto  the  other  by  these  presents.  In  witness 
whereof  the  parties  above  named  to  these  indentures 
interchangeably  have  put  their  hands  and  seals  the 
23rd  day  of  April,  and  in  the  twenty-second  year  of 
the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace 
of  Qod,  of  the  United  Kmgdom  of  Great  Britain  and 
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Ireland,  Qneen,  Defender  of  the  Faltb,  and  in  the  jear 
of  onr  Lord  1859. 

"  John  Coovsr  the  younger  (l*8.) 

"John  Cooper  (l.s.) 

"  Thos.  Sqoions  his  ^  mark. 

"  Signed,  sealed  and  delivered  by  the  abov^named 
John  Cooper  the  younger,  and  Thos.  Simmons,  in  the 
presence  of  Robert  K.  Arnold,  clerk  to  Mr.  Foster 
Gough,  solicitor,  Wolverhampton. 

**  Signed,  sealed  and  delivered  by  the  above-named 
John  Cooper  the  elder,  in  the  presence  of  Chas.  Moody, 
derk  to  the  said  F.  Gongh." 

At  the  hearing  of  the  said  complaint  it  was  proved 
on  the  part  of  the  complainant  that  the  said  app.  had 
served  under  the  said  indenture  of  apprenticeship  the 
said  Thomas  Simmons,  her  husband,  during  which 
time  she  had  taken  an  active  part  in  the  management 
of  the  business;  that  the  husband  died  on  the  24th 
June  1860,  having  by  his  will  bequeathed  his  business 
and  personal  estate  to  the  resp.,  and  appointed  her 
executrix  of  his  will ;  that  she  had  continued  to  carry 
on  the  business  and  take  an  active  part  therein,  and 
employed  competent  workmen,  who  taught  and  in- 
structed the  apprentices,  and  the  app.  had  continued 
to  serve  her  as  such  executrix  under  the  said  indenture 
of  apprenticeship  for  a  period  of  nearly  ten  months, 
namdy,  until  the  15th  April  1861,  when  he  ran  away 
and  absented  himself  from  her  service,  immediately 
upon  which  she  obtained  a  warrant  for  his  apprehen- 
sion. Th^  constable  in  whose  hands  the  wai*rant  was 
placed  was  not  able  to  find  him,  but  he  voluntarily 
surrendered  himself  on  the  19th  Sept.  1861,  having 
in  the  interim  been  working  for  another  master  of  the 
like  trade  at  increased  wages  to  those  mentioned  in  the 
apprenticeship  indenture.  The  resp.  was  and  is  still 
carrying  on  the  same  trade  as  her  late  husband,  and 
employs  competent  workmen,  who,  as  well  as  the  resp., 
are  able  and  willing  to  teach  and  instruct  the  app.  in 
his  trade.  It  was  admitted  that  at  the  date  of  the 
said  apprenticeship  indenture  the  app.  was  an  infant, 
and  also  was  an  infant  on  the  19th  Sept  1861. 

Upon  the  above  state  of  facts  the  attorney  for  the 
resp.  contended  that  the  binding  to  the  executors  and 
administrators  was  usual  in  sudi  cases,  and  inasmuch 
as  the  executrix  was  carrying  on  the  same  trade  as  her 
late  husband  in  Wolverhampton,  and  was  liable,  on  the 
husband's  covenant,  to  pay  app.'s  wages,  and  to  teach 
and  instruct,  or  cause  him  to  be  taught  luid  instructed, 
and  the  app.  had  for  his  own  good  served  the  executrix 
of  his  own  free  will  and  accord  for  a  period  of  ten 
months,  the  app.  was  bound  to  servo  theexecutrix; 
and  that  the  app.*s  father  was  equally  liable  on  his 
covenant  that  he  should  servo  not  only  the  husband 
but  his  executrix. 

On  tlio  part  of  the  app.  it  was  contended  by  his 
attorney  that  the  app.  was  not  bound  to  serve  the 
executrix,  the  contract  for  service  being  a  personal  one 
only  with  the  husband  to  the  executrix,  being  under  no 
personal  liability  to  adopt  or  to  continue  to  comply 
with  the  testetor^s  covenants ;  and  that  the  app.,  being 
on  infant,  was  not  competent  to  bind  himself,  except 
by  an  ordinary  indenture  of  apprenticeship,  and  that 
the  binding  to  the  executrix  was  unusual,  and  as  they 
incurred  no  liability  (except  in  the  representative 
capacity),  it  was  manifestly  for  his  benefit,  and  was, 
therefore,  so  far  as  the  binding  to  the  executors  was 
coticerned,  void  and  of  no  effect ;  and  he  cited  Heg.  v. 
Lord,  17  L.  J.  181,  182,  M.  C.  Ho  also  stated 
that  he,  as  the  attorney  for  the  app.,  had  advised  that 
the  apprenticeship  was  at  end  on  tlic  death  of  the 
husband,  and  that  the  app.,  acting  on  the  honafide 
belief  that  the  opinion  of  his  attorney  was  correct,  had 
aWnted  himself  from  his  service,'  but  no  evidence  was 
adduced  before  us,  or  required  by  the  resp.,  as  to  when 
the  advice  was  given. 

In  support  of  his  case  he  quoted  Eeg,  on  (he  prose- 


cution o/Mappm  and  anotlter  ▼.  YouU,  4  L.  T.  Bep. 
N.  S.  299,  Ex. 

After  a  careful  consideration  of  the  whole  oaie,  we 
were  of  opinion  that  the  resp.  and  her  workmea  were 
qnlte  as  capable  of  instmoling  the  app.  as  the  hnsbeod 
was  during  his  lifetime,  and  that  the  app.  hod  not  left 
his  service  for  want  of  proper  instruction,  but  with  « 
view  only  to  get  better  wages  elsewhere.  We  are  alaa 
of  opinion  that  the  app.  is  bound  to  serve  tha 
executrix  resp.  in  this  case  under  the  above  indenture 
of  apprenticeship  until  the  expiration  of  his  term,  so 
long  as  she  manages  and  carries  on  the  buuness  in 
the  manner  proved  before  us ;  and  with  respect  to  the 
plea  that  the  app.  had  been  advised  by  his  attomej 
that  the  apprenticeship  was  at  an  end,  and  supposiiig 
such  advice  to  have  been  given  before  absenting  himself 
from  his  service,  he  must  abide  the  oonsequenoes 
thereof,  as  we  think  it  would  be  no  excuse  for  bis  doiag 
an  illegal  act,  and  having  been  advised  to  do  it, 
thereby  oust  the  jurisdiction  of  jostioes  to  deal  with 
the  cose  in  a  summary  manner ;  besides  which  we  see 
great  danger  in  allowing  defences  of  this  description 
being  set  up,  as  advocates,  in  their  seal  to  obtain  an 
acquittal  of  their  clients,  may  be  encouraged  to  advise 
the  committal  of  an  offence  which  may  turn  oat  to  be  a 
criminal  one. 

And  hereupon  the  judgment  •  of  hor  Majesfy'e 
Court  of  Exchequer  of  Pleas  is  respectfully  required, 
whether  we  were  correct  in  point  of  law  in  our 
determination  as  aforesaid,  or  as  to  what  should  be 
done  in  the  premises.  Given  under  oar  hands  the  26th 
Oct.  1861.  Charles  Clark  (Mayor). 

Edward  Prsrt. 

iSrajf  for  the  app. — ^The  apprentice  being  an  infant, 
this  indenture  of  apprenticeship  is  not  binding  upon 
him,  nor  is  it  any  longer  in  force.    It  was  simply  ft  per- 
sonal trust,  and  the  master  having  died,  the  appren- 
ticeship continued  no  longer.    There  is  no  agreement 
by  the  master's  executors  to  teach  the  apprentice  the 
trade  of  the  master ;   they  are  not  bound  to  teaoh  the 
apprentice  the  master's  trade ;  they  may  not  have  been 
capablo  of  doing  so,  nor  was  the  apprentioe  boond  to 
serve  beyond  bis  master*s  life.    There  is  no  covenant 
on    the    part   of   the    executors    of    the    deceased 
to  teach:    (see  Burn's  Justice,  title    ** Apprentice," 
sect.  7.)     In  Bacon's  Abr.  "Master  and  Servant,"  E. 
it  is  said : "  The  pUicing  out  an  apprentioe  to  a  particu- 
lar master  arises  from  the  good  opinion  of  the  party  to 
whom  he  is  so  committed,  tbat  he  will  not  only  instniot 
him  in  his  trade  or  calling!,  but  will  also  be  carefnl  of 
his  health  and  safety,  and  therefore  the  law  has  made 
it  such  a  personal  trust  that  the  master  cannot  assign 
or  transfer  it  over  ;  Uie  master  must  also  have  the  ap- 
prentice under  his  own  care  and  inspection."    Hoe  the 
apprentioe  is  only  an  infant ;  if  he  had  been  of  age  the 
case  may  have  been  altered.     In  the  city  of  London 
there  is  a  particular  custom  for  assigning  the  appren- 
tice to  another.    The  executors  of  a  testetor  are  in  one 
sense  shnilar  to  that  of  assignees ;  but  (he  principle  to 
be  gathered  from  all  the  authorities  would  appear  to  be 
that  the  relations  and  friends  of  the  apprentice  shall 
select  his  own  master.     Baxter  v.  Burjkld,  2  Strange, 
1266,   was  referred  to;   also  the  32  Geo.  3,  c.  57, 
which  would  tend  to  show  that  such  a  contract  did  not 
bind  executors.      [Martin,  B. — Here  the  party  ex- 
pressly  agrees  to  serve  the  executors.]     Yes ;  but 
then  it  must  be  remembered  that  he  is  an  infant. 
Bex  V.  GuUdford,  2  Chitty's  Kep.  284  s  Bex  v.  Lord, 
12  Q.  B.  757,  were  also  cited.     There  is  no  covenant 
binding  the  executors  to  teach,  and  the  infant  may  be 
left  to  his  remedy  against  the  assets  of  his  late  master, 
and  the  justices  could  not  act  against  the  executors  of 
the  deceased  master ;   tiiere  must  be  some  person  who 
is  bound  to  teach,  instruct,  &&,  &e.,  but  the  executors 
are  not  so  bound.     It  is  of  the  very  essence  of  such  a 
contract  that  there  is  a  person  competent,  and  does 
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Ex.] 


Cooper  v.  Uaitnau  Simuoks. 


[Ex. 


oootnot  to  iiiBtrnct  Here  the  indentore  of  apprentice- 
ship  beoeme  yoid  at  the  death  of  the  master.  [Wilde, 
B. — yfhj  u  this  not  a  covenant  for  the  benefit  ot  the 
infant?]  It  does  not  say  the  infant  shall  be  tanght 
by  the  executors.  Seoondlj,  the  apprentice  Umd^de 
believed,  and  was  advised  by  his  legal  adviser,  that  he 
was  not  liable  to  serve  the  execntriz,  his  master's 
widow;  this  is  stated  in  the  case,  and  on  that 
gitrand  he  onght  not  to  have  been  convicted  for  this 
alleged  offence :  (^MtqfpmT.  Youle,  30  L.  J.  234,  Ex.) 

Jiojfes,  Seijt.,  for  flCrs.  Simmons,  the  resp.— This  is 
a  contract  wUch  is  valid  in  law,  binding  on  the  ap- 
prentice, although  he  be  an  infant,  and  it  is  such  a 
oontnet  as,  when  it  comes  to  be  considered,  is  i^ly 
beneficial  to  him.  It  is  of  importance  to  him  that  his 
term  of  apprenticeship  should  be  continued  and  finished 
where  it  began.  The  widow,  the  executrix,  took  a  veiy 
active  part  in  the  business  of  her  husband  during  his 
lifetime,  and  is'  quite  as  capable  of  teaching  the  business 
with  the  assistance  she  has  in  it  as  her  husband  could 
have  been.  [Wildb,  B.— And  it  must  be  remembered 
that  the  most  valuable  part  of  an  apprentice's  time 
and  services  is  towards  the  end  of  his  apprenticeship, 
wben  he  knows  his  work  and  duties.  The  earlier  part 
is  probably  of  more  work  and  labour  to  the  master  when 
he  has  to  be  continuously  instructing  the  apprentice.] 
Certainly ;  and  the  case  finds  he  has  gone  away  and  ob- 
tained more  wages.  By  Baxttr  v.  BurfieU,  2  Strange, 
1266,  it  would  seem  that  if  there  had  been  such  conditions 
in  the  indenture  ss  these  they  would  have  been  valid.  It 
18  not  denied  but  that  the  apprentice,  with  his  own  consent 
and  that  of  his  friends,  may  have  been  transferred,  or 
an  apprentice  may  invalidate  the  mdenture  when  he  be- 
comes of  age,  perlkaps  leaving  the  several  oUier  parties  to 
their  respective  remedies  over ;  but  here  he  continued  to 
serve  the  executrix  for  ten  months  after  her  husband's 
death,  and  then  left  because  he  wasao  well  taught  that 
he  could  go  elsewhere  and  get  higher  wages  for  Ms  woik. 
He  referred  to  J2.  v.  Eatt  Bridffefard,  2  Strange, 
1115,  Gro.  Gas. ;  Madden  v.  White,  2  T.  R.  161  ; 
JR.  v.  Great  Wiffeton,  3  B.  &  G.  484.  Secondly,  the 
justices  find  the  absenting  by  the  apprentice  was  with- 
out lawful  excuse,  whi<£  takes  it  out  of  the  prin- 
dple  in  Wood  v.  Jfyder,  21  L.  J.  1,  M.  G.  If  such 
an  excuse  as  that  were  to  prevail,  there  would  be 
scarcely  ever  any  conviction. 

Gray  in  reply.— >It  is  ill  behaviour  in  an  apprentice 
in  absenting  himself,  as  it  is  said,  without  having  any 
lawful  excuse  for  doing  so ;  that  justifies  magistrates 
in  convicting.  But  here  the  apprentice  believed,  and  was 
advised  by  his  solicitor,  that,  after  his  master's  death, 
he  was  no  longer  bound  to  serve  or  remain  with  the 
executrix.  It  is  a  mere  construction  of  the  terms  of  a 
special  contract,  not  that  of  law  which  it  is  supposed 
everyone  is  bound  to  know^  The  indenture  must  be 
manifestly  for  the  infant's  benefit  when  he  enten  into 
the  contract,  or  it  will  not  bind  him.  Here  it  is  not 
BO ;  the  executors  could  not  be  compelled  to  teach,  and 
the  only  remedy  may  be  to  sue  for  possible  damages. 

PoixocK,  G.B.— This  case  comes  before  us  under 
a  recent  statute  (the  20  &  21  Vict  c.  43)  for  us  to 
say,  whether  we  think  certain  justices  were  correct  in 
point  of  law  in  the  decision  they  had  come  to  upon  the 
facts  stated  in  the  case— an  appeal,  in  fact,  against 
their  conviction  of  an  apprentice  for  absenting  himself 
from  his  service  under  an  indenture  of  apprenticeship. 
The  apprentice,  who  is  the  app.,  was  bound  as  an  ap- 
prentioe  to  the  husband  of  the  resp.  He  served  bis 
master  as  such  apprentice  until  the  master  died,  and 
after  his  death  his  widow  and  executrix  continued  the 
business,  and  the  app.oontinued  to  serve  on  with  her 
some  ten  months  afterwards.  He  then  left  and  ob- 
tained another  place,  where  he  was  pud  more  wages 
than,  scoording  to  the  indenture  of  apprentic<»hip,  he 
would  have  been  entitled  to  if  he  had  continued  with 
the  rap.    It  tppeared  that  the  executrix  during  her 


husband's  lifetime  attended  a  good  deal  to  his  business, 
and  was  quite  competent  to  manage  it  then,  and  to  con- 
tinue it  on  after  his  decease,  and  the  apprentice  during 
the  whole  period  up  to  the  time  when  he  ran 
away  was  properly  taught  and  instructed  according 
to  the  indenture  of  apprenticeship.  The  app. 
having  left  the  resp^'s  employ,  he  was  summoned  be- 
fore the  justices  for  absenting  himself  from  her  service, 
under  the  indenture  of  apprenticeship ;  the  magistntes 
heard  the  facts  of  the  case,  found  him  guilty  of  that  with 
which  he  was  charged,  and  sentenced  him  to  fourteen 
days'  imprisonment,  by  way  of  punishment;  from 
their  decision  he  appealed,  and  required  a  case  to  be 
stated  for  the  opinion  of  this  court,  whether  that  con- 
viction is  correct  in  point  of  law.  When  the  appren- 
tice was  before  the  magistntes  it  seems  he  stated 
that  he  was  advised  by  an  attorney  that  he  was  not 
legally  bound  to  serve  the  executrix,  and  believing  it, 
he  says,  to  be  true,  he  sets  up  that  also  as  an  objec- 
tion to  the  magistrates'  decision.  The  first  question 
is,  whether  the  indenture  of  apprenticeship  is  bind- 
mg ;  and  I  think  it  is.  It  states  that  the  app.  "  doth 
put  himself  apprentice  to  Thomas  Simmons,  of  Wolver- 
hampton, aforesaid,  rim  and  mortice  lock  maker,  his 
executon  and  administrators,  such  executore  or  ad- 
ministraton  carrying  on  the  said  trade  or  business,  and 
in  the  town  of  Wolverhampton  aforesaid."  The  execu- 
trix carries  on  the  business,  and  in  the  town  mentioned. 
Where  executon  are  left  out  of  an  indenture  altogether 
the  case  might  be  difierent.  The  next  question  is, 
whether  the  attorney's  advice  is  any  answer  to  the 
resp.'s  complaint;  and  I  think  it  is  not.  Several 
cases  were  put  during  the  argument,  and  it  may  be 
that,  under  some  cucumstances,  a  mistake  upon  a 
question  of  fact  might  excuse  the  strict  performance  of 
a  special  contract;  but  a  mistake  as  to  the  law  is  a 
different  thing.  Every  one  is  supposed  to  know  the 
law ;  he  said  he  believed  he  was  not  bound  to  remain 
any  longer  under  the  indenture  after  the  master's 
death,  and  his  having  the  advice  of  an  attorney  is  no 
answer  to  the  application.  It  would  be  dangerous 
doctrine,  indeed,  if  we  were  to  hold  that  because 
the  party  charged  believed  and  was  advised  by  an 
attorney  that  he  was  not  liable  in  respect  of  it,  that 
such  advice  and  belief  would  exempt  him  from  all 
punishment  in  consequence.  The  question  is,  was  the 
app.  justified  in  what  he  did?  I  think  he  was  not; 
and,  assuming  he  thought  he  was  right  in  leaving  the 
executrix,  having  remained  in  her  service  ten  months 
after  the  death  of  her  husband,  his  master,  that  would 
be  no  justification  ;  no  doubt  he  thought  he  was  right, 
but  that  is  not  sufficient.  I  think  the  magistrates 
were  right  in  their  decision  in  point  of  law,  and  that 
the  apprentice  is  not  free  from  the  misconduct  charged. 
Mabtik,  B.— I  am  of  the  same  opinion.  There 
are  two  objections  taken  to  this  conviction :  the  firet 
was,  that  the  indenture  was  not  binding  upon  him, 
because  he  was  an  infant ;  and  the  second  was,  tliat 
there  was  no  covenant  in  the  indenture  binding  the 
executon  to  teach  the  apprentice.  I  think  it  is  im- 
plied in  the  indenture,  and  that  the  covenant  of  the 
master  is  binding  on  the  representative  of  the  master. 
Generally  speaking,^  an  apprentice  is  bound  to  the 
master  only,  and  in  many  cases  this  is  the  proper  and 
necessary  arrangement,  as  the  business  may  be  one 
which  it  would  be  imposnble  to  have  taught  by  an 
executor ;  that  is,  however,  not  so  here,  and  it  is  not 
improbable  such  may  have  been  in  the  contemplation 
of  the  parties  when  the  indenture  was  entered  into, 
and  provision  mnde  for  it  to  be  continued  in  the 
same  way  and  in  the  same  town.  The  indenture  states, 
*'  that  John  Gooper  tho  younger  dotii  put  himself  ap- 
prentice to  Thomas  Simmons,  of  Wolverhampton,  his 
executon  and  administrators,  such  executon  and  ad- 
minlstraton  carrying  on  bosineiis  in  the  trade  and 
business  of  loek-maken  in  the  town  of  Wolvcrh«mp« 
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PeXNKLL  v.  TjIE  ChUROH\VARD1»8  of  UXBIUDQE. 
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ton,  aforesaid,"  &c.  Is  this  contract  absolntcly  Toid  ? 
It  18  said  in  2  Ca  Litt.  s.  259,  p.  172  i,  that  an  infant 
may  bind  himself  for  good  teaching  and  instruction 
^Thereby  he  may  profit  himself  afterwards.  There  is  no 
particalar  known  mode  of  binding  an  apprentice ;  the 
object  and  intention  of  the  parties  in  each  case  is  to 
secure  a  beneficial  result.  It  has  been  said  that  the 
courts  only  pronounce  contracts  of  infants  to  be  void 
when  they  are  prejudicial.  Is  this  to  the  prejudice  of 
the  infant  in  this  case  ?  Certainly  .there  is  nothing  to 
his  prejudice  in  it  by  which  we  could  say  it  is  Toid. 
But  then  it  was  also  said  that  he  was  advised  he  was 
not  bound  to  serve  after  his  master's  death.  Can  that 
be  any  answer  ?  This  was  treated  by  Mr.  Gray  as  a 
criminal  proceeding;  I  think  that  is  not  the  right 
way  of  treating  it.  It  is  a  proceeding  for  civil  rights, 
and  it  may  have  been  thought  this  was  a  case  requiring 
summary  remedy  rather  than  leaving  parties  to  their 
right  of  action.  There  will  be  no  imputation  against 
this  apprentice— -certainly  not  as  having  done  or  com- 
mitted anything  in  the  nature  of  a  criminal  offenoe. 
Is  it  then  any  answer  to  the  complaint  that  he  was 
advised  by  his  attorney  he  was  not  bound  to  continue 
his  apprenticeship  after  the  death  of  the  master  ?  I 
think  it  is  not ;  and  having  broken  the  contract,  the 
magistrates  have  power  to  punish  him  in  the  way 
pointed  out  by  the  statute,  and  he  must  abide  the 
legal  consequences. 

Wilde,  B. — I  am  of  the  kame  opinion.  In  the 
indenture  it  is  stipulated  the  apprentice  shall  ser\'e  the 
executors.  The  master  dies,  the  apprentice  remains, 
the  business  is  continued  by  the  executrix  in  the  same 
place,  and  the  apprentice  is  there  instructed.  The 
question  is,  whether  the  contract  is  binding  ?  Mr. 
Gray  says,  and  rightly,  that  in  order  to  ascertain  this 
we  must  look  to  see  what  the  contract  was  at  the  time 
it  was  made,  and  upon  the  supposition  that  it  was  to 
be  performed,  and  he  also  says  that  unless  it  appears 
deartfaatit  was  to  the  benefit  of  the  apprentice  it  is  void. 
I  apprehend  that  is  not  the  law,  but  rather  whether 
the  contract  is  manifestly  to  his  prejudice.  Is  this  a 
contract  manifestly  to  his  prejudice  V  If  so  it  is  void. 
Ordinarily  speaking,  the  binding  an  infant  as  an 
apprentice  is  beneficial  to  him.  Do  the  additional  terms 
of  extending  the  contract  to  the  executors  and  con- 
tinumgin  the  same  town  render  it  less  beneficial  ?  I  do 
not  think  they  do.  As  to  the  oUier  objection  in  rtference 
to  the  advice  given  to  the  app.  by  his  attorney,  the 
observations  that  have  been  made  by  the  court  are,  I 
think,  quite  right,  and  as  I  concur  I  have  nothing 
to  add  upon  that  subject. 

Judgment  Jor  the  reap. 

Attorney  for  the  app.,  W,  H,  Duignan^  of  WaUull. 

Attorney  for  the  reap.,  J,  Prior,  of  Wolverhampton. 


BAIL  OOUBT. 

Beportod  by  T.  W.  SAumnn,  Esq.,  Bairtster-at-Law. 

Tkursdoffj  Jan.  30. 
(Before  Blackburn,  J.) 
t'EHirsLL  (app.)  V,  Tub  CHuncHWARDSirs  of 
UxBBiDOB  (resps.) 
Swmmary  oonvicHtm^^StatemeiU  of  case  under  20  ^ 
21    VicL  c.  43 — Transmiiting  coat  to  the  oourt^^ 
Sunday — Ddivery  of  ease  to  app*» attorney. 
Under  section  2  qf  the  20  ^21  Vict,  c  43,  the  app. 
must    transmit  tAe  case  within    three  days  after 
reeetomg  the   same,  to  the   cowrt   named  in   his 
applioaiioini  and  when  the  lasi  of  smh  three  days 
fails  upon  a  Sunday  it  is  too  UUe  to  transmit  U  &e 
day  following. 
An  aUomey  who  appears  to  conduct  (he  ease  for  the 
app,  before  the  justices  is  a  proper  person  (unless 
his  authority  he  revoked)  to  whom  to  send  the  case 
when  stated  by  the  justices,  and  U  will  be  deemed  to 


be  received  by  the  app,  at  the  time  when  reoeined  bg 

such  attorn^. 

This  was  a  rule  calling  upon  the  app.  to  show  csaam 
why  thb  appeal  should  not  be  struck  out  of  the  Crown 
paper,  on  the  ground  that  the  provisions  of  sect  2 
oi  the  20  &  21  Vict  c  43,  had  not  been  complied 
with. 

It  appeared  that  the  app.  is  the  offidal  assi^iee 
under  the  bankruptcy  of  one  David  Bassett,  and  that 
a  poor-rate  being  due  in  respect  of  premises  oocuped 
at  Uxbridge  by  the  said  bankrupt,  the  said  app.,  as 
assignee,  was  summoned  to  show  cause  why  he  should 
not  pay  the  amount;  the  demand  was  resisted  on  his 
behalf  by  Messrs.  Fozd  and  Lloyd,  who  were  soUdtora 
to  the  bankruptcy.  These  gentlemen,  by  letter,  in- 
structed Mr.  Gardiner,  solicitor,  of  Uxbridge,  "  to  ap- 
pear at  the  hearing  of  the  summons  on  the  part  of  the 
assignees ; "  at  the  hearing  he  accordingly  attended, 
and  resisted  the  application.  The  justices,  however, 
decided  in  favour  of  the  chtirchwardens,  whereupon 
Mr.  Pennell  himself  gave  a  written  demand  for  a  case 
to  be  stated  under  the  20  &  21  Vict  c  43.  On 
Thursday,  3lst  Oct  last,  the  case  was  sent  to  Mr. 
Gardiner,  at  Uxbridge,  too  late  (as  he  stated)  to  enable 
him  to  transmit  it  tbat  evening  to  Messrs.  Ford  and 
Lloyd  in  London,  but  that  he  took  it  to  them  the  next 
day  (Friday),  and  they  delivered  it  at  the  Crown-<^oe 
on  the  following  Monday. 

By  sect  2  of  the  20  &  21  Vict  c.  43,  it  is  enacted 
that  the  app.  "  shall  within  throe  days  after  receiving 
such  case  transmit  the  same  to  the  court  named  in  his 
application,"  &c. 

The  ground  upon  which  tliis  rule  was  obtained  was, 
that  inasmuch  as  the  case  was  received  by  Mr.  Gar- 
diner (the  app.*s  attorney)  on  Thursday,  it  was  too 
late  to  transmit  it  to  the  Crown-office  on  the  following 
Monday,  which  was  the  fourth  day  after  its  receipt  by 
the  app. 

Pftiuice  now  showed  cause  and  contended,  first, 
that,  as  the  last  of  the  three  days  was  Sunday,  the 
app.  was  entiUed  to  exclude  that  day  from  the  oompu- 
tation,  and  so  was  in  time  in  delivering  it  on  the  fol- 
lowing Monday.  He  admitted,  however,  that,  if  this 
court  would,hold  itself  bound  by  the  decision  of  the  Com- 
mon Pleas  in  Peacock  v.  The  Queen,  27  L.  J.  224,  C.P., 
he  could  not  sustain  the  objection.  Secondly,  that  as 
Mr.  Gardiner  was  only  engaged  for  the  special  purpose 
of  appearing  for  the  aniguee  at  the  hearing,  he  must 
not  be  deemed  his  attorney  for  all  purposes  afterwards, 
and  that  the  sending  of  the  ease  to  him,  therefore, 
and  not  to  the  app.,  who  himself  gave  a  written  de- 
mand of  a  case,  was  a  nullity. 

Keane,  contra,  argued  that,  as  regarded  the  fiiat 
point,  it  waa  scttied  by  Peacock  v.  The  Queen;  Wood- 
house  V.  Wood,  29  L.  J.  149,  M.  C. ;  and  Morgan  v. 
Edwards,  29  L.  J.  108,  M.  C,  that,  as  regarded  the 
second  pomt,  Mr.  Edwards  must  be  taken  to  be  the 
attorney  for  the  app.  in  all  the  stages  of  the  litigirtaon 
until  there  was  something  to  show  the  contrary, 
which  did  not  exist  in  this  case. 

Blackburn,  J. — ^The  decision  of  the  Court  of  C.  P 
is  an  authority  upon  the  first  point,  which,  sitting  here, 
I  am  bound  by ;  and,  although  not  wishing  to  be  oon- 
sidered  as  disagreeing  from  it,  yet,  if  it  were  res  ta- 
tegra,  I  should  have  liked  to  have  further  oonsdeied 
it,  nnce  it  seems  hard  that  the  party  should  be  thus 
deprived  of  a  day.  As  regards  the  other  pmnt,  the 
question  is,  when  was  this  case  ^'reoeived^*  within  the 
meaning  of  the  Act  of  Parliament  ?  As  I  take  it,  the 
facts  were  these.  [His  Lordship  here  stated  the  facts.] 
Now,  when  the  demand  of  a  case  was  made,  there 
was  nothing  to  show  that  Mr.  Gardiner's  authority  was 
revoked ;  nor  is  there  anything  te  show  that  Mr.  Gardiner 
was  a  mere  meddler  in  the  case  after  the  hearing. 
The  justices  had  a  fair  reason  for  believing  that  Mr. 
Gardiner  had  still  anthori^  in  the  matter,  asd  then 
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18  nothing  in  the  affidavits  to  show  the  oontniiy. 
Then,  was  he  an  agent  to  receive  the  case  ?  There  is 
nothing  in  the  Act  of  Parliament  to  show  that  an 
agent  may  not  receive  it,  and  indeed  it  might  be 
veiy  inconvenient  if  he  could  not  receive  it.  There- 
fore, I  think  that  the  case  was  received  within  the 
meaning  of  the  statute,  when  it  was  noeived  bj  Mr. 
Gardineff  and  therefore  that  it  was  transmitted  to 
the  Grown-ofioe  too  late. 

Mule  dbtohOe  tnihout  cottt. 


OBOWN  OASBS  BSSEBVED. 

Beported  bj  Jom  THoxFSOKf  Esq.,  Barrlster-at-Law. 

AHiBtlay,  Jem,  18. 

(Before  Erlk,  a  J.,  Blackbubv,  J.  and  Kbatino,  J., 

.    Wiu>K,  B.,  and  Mellor,  J.) 

Beg.  v.  Alfred  CHEBSBif  an. 

Larcenjf — Attempt  to  oonmiA-^Proximaie  act — 

(himerek^. 
It  was  /As  couTM  o/*iiinfiest  for  a  contractor  who 
mippiied  the  camp,  to  eend  the  meat  to  the  qmrter- 
WHUter-sersieaMt  at  the  camp.  The  quartermaster- 
eergeamt  had  hie  own  weiffhii  and  tcaki ;  he  and  a 
eervani  of  the  contractor  vfetghed  out  the  quantities 
for  tfte  messes,  and  a  soldier  attended  from  each 
mess,  and  took  lUs  portion  away  as  toeighed.  The 
amount  deUvered  teas  credited  to  the  contractor, 
and  the  surplus  meat  taken  away  by  the 
contractor's  servant  The  prisoner,  the  con- 
tractor's servant,  in  charye  of  the  meat,  fraudu- 
lently put  a  false  weight  into  the  scale,  and 
a  con^lamt  having  been  made  that  a  mess 
was  short  weight,  absconded  when  it  was  die- 
oaoered.  It  was  found  that  the  quartermaster's 
w&ght  had  been  removed,  and  the  false  weight  sub- 
stituted s  that  the  weight  of  meat  delivered  was 
certain  pounds  short. 
The  jury  found  that  the  prisoner  frauduleutly  sub- 
stituted  the  weight  with  intent  to  cheat,  intmding  to 
aarry  away  and  steal  the  difference  between  the 
just  surplus  for  which  he  would  have  to  account 
to  his  master,  and  the  apparent  surplus  remaining 
after  the  fitlse  weighing,  and  that  he  would  have 
carried  it  away  if  the  fraud  hadnot  been  detected: 
Held,  that  the  prisoner  was  properly  convicted  qf 
on  attempt  to  steal  the  particular  meat,  and  also 
that  the  proper^  in  such  meat  was  proper^  laid  in 
the  prisoner's  master, 

Caae  reserved  for   the  opinion  of  this  Court  by 

Blackbnm,  J.,  at  the  Maidstone  summer  assizes  1861. 

The  indictment  contained  three  counts:— 

The  first  charged  the  prisoner  with  fraudulently 

keeping  a  false  weight  and  selling  thereby    to  the 

Queen  467]bs.  of  meat  as  SlS^lbs. 

The  second  count  stated  that  Alfred  Cheeseman 
was  accustomed  to  furnish  the  Queen  with  large 
quantities  of  meat  for  the  supply  of  soldiers,  and 
that  the  prisoner,  being  his  servant,  fraudulently  kq»t 
a  false  weight,  &&,  as  in  the  first  count. 

The  third  count  was  for  an  attempt  to  steal 
451bo.  of  meat  of  Alfred  Cheeseman. 

On  the  trial  it  was  proved  that  Alfred  Cheeseman 
was  the  contractor  who  suppUed  meat  to  the  camp 
at  Shorodiffe. 

The  course  of  bnaness  was,  that  the  contractor 
each  morning  sent  down  by  his  servants  a  quantity 
of  meat  to  the  quartermaster-sergeants  at  the  camp, 
and  a  soldier  from  each  mess  attended.  The  qnarter- 
master-seigeant  has  his  own  weights  and  scales,  which 
are  kept  at  the  camp,  with  these  he  and  the  con- 
tractor's servant  together  weigh  out  to  each  of  the 
soldiers  in  attendance,  respectively,  Uie  proper  quan- 
tity of  meat  for  each  of  theur  respective  messes,  and 
Mch  mess  is  taken  away  by  the  eoldiw  as  weighed 


out  and  delivered  to  him.  The  amount  of  the 
whole  thus  delivered  is  credited  to  the  contractor  as 
supplied  to  the  Queen,  and  the  surplus  of  the  meat 
brought  down  remaining  after  all  the  messes  have 
been  supplied  is  taken  awaj  by  his  servants  on  his 
account. 

On  the  27th  June,  the  prisoner,  who  was  a  ser- 
vant of  the  contractor,  came  down  in  chaige  of  the 
meat,  and  he  and  the  qnartermaster^sergeant  pro- 
ceeded to  weigh  out  the  meat  to  the  dlfierent  mess- 
men  with  the  quartermaster-sergeant's  weights,  the 
prisoner  being  the  person  who  put  the  weights  on  the 
scale.  Before  the  ifeightng  was  complete  one  of  the 
messmen  brought  back  his  mees\  portion  with  a  com- 
plaint that  it  was  short  weight.  He  was  desired  to 
wait  till  the  weighing  was  over,  when  his  complaint 
should  be  investigated.  The  weighing  proceeded,  and 
in  all  thirty-four  messes  were  weighed  out,  which 
were  suppooed  to  be  in  the  whole  512^1bs. ;  about 
60lbs.  weight  of  meat  remaining  over,  which,  in  the 
course  of  business,  would  have  been  removed  by  the 
contractor's  men.  The  complaint  as  to  short  weight 
was  then  investigated;  it  was  discovered  that  the  141b. 
weight  belonging  to  the  quartermaster-sergeant  bad 
been  removed  and  concealed  under  a  bench,  and  that  a 
false  141b^  weight  had  been  substituted  for  it  and  used 
in  weighing  *ont  the  thirty  •four'  messes,  and  that  the 
prisoner  hiui  absconded  on  the  commencement  of  the 
investigation.  The  messes  were  all  brought  back  and 
reweighed,  and  it  wss  found  that  the  weight  delivered 
was  467^1bs.  instead  of  being  512^1b6.,  as  on  the  first 
weighing  it  had  appeared  to  be,  and  after  the  true 
weight  was  supplied  to  the  different  messes  the  sur- 
plus remaining  to  be  taken  by  the  contractor^  men  was 
about  151bs.  instead  of  bmng  about  COlbs.  ss  it  had 
appeared  to  be. 

The  counsel  for  the  prisoner  objected  that  there  was 
no  case  to  go  to  the  jmy,  inasmuch  as  the  circum- 
stances stated  did  not  amount  to  a  cheat  at  common  law, 
end  there  was  no  overt  act  so  proximately  connected 
with  an  attempt  to  steal  as  to  justify  a  conviction 
nnder  the  third  count 

The  jury,  in  answer  to  questions  from  me,  found 
that  the  prisoner  fraudulently  substituted  the  false 
141b.  weight  for  the  true  weight,  with  intent  to 
cheat;  that  his  intention  was  to  carry  away  and 
steal  the  difierenoe  between  the  just  surplus  of 
about  ISlbs.,  for  which  he  would  have  to  account 
to  his  master,  and  the  apparent  surplus  meat  ac- 
tually remaining  after  the  false  weighing,  and  that  no- 
thing remained  to  be  done  on  his  part  to  complete  his 
scheme,  except  to  cany  away  and  dispose  of  the  meat, 
which  he  would  have  done  had  the  fraud  not  been 
detected. 

I  directed  a  verdict  of  not  guilty  on  the  first  count, 
and  guilty  on  the  second  and  third  counts,  and  reserved 
for  &B  Court  the  qnestkm  whether,  on  these  facts  and 
findings,  the  prisoner  was  properly  convicted  on  ather 
of  those  counts. 

The  prisoner  wss  admitted  to  bdl. 

CoLiK  BLACKBtnur. 

mUon  for  the  prisoner.— As  regsrds  the  second 
count,  there  is  no  offmce  disclosed  which  is  indictable 
at  common  law.  That  count  is  substantially  the  same 
as  the  first,  the  only  difierence  being  that  the  prisoner 
is  chaiged  as  a  servant  in  the  second  count.  There 
was  no  evidence  to  show  that  the  prisoner  kept  a  false 
weight  in  the  sense  required  to  sustain  this  count. 
Merely  keeping  a  false  weight  is  no  offence  at  common 
law.  The  prisoner  may  have  had  it  in  his  pocket. 
The  offence  is  when  a  man  keeps  a  false  weight  in  his 
shop  for  the  purpose  of  being  used  in  the  course  of  his 
trade  and  defrauding  the  public.  The  count  also 
alleges  that  the  prisoner  sold,  but  it  wss  his  master 
who  sold  the  meat  to  the  Queen ;  he  was  the  con- 
tractor.   As  to  the  third  count,  the  finding  of  the  jury 
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is  not  sufficient  to  sopport  the  conviction  npon  it  The 
jury  say  it  was  the  prisoner's  intention  to  carry  away 
and  steal  the  difference  between  the  false  weight  and  the 
tme  weight  That  does  not  warrant  the  jury  in  finding 
the  prisoner  gnilty  of  an  attempt  to  steal.  There  mnst 
be  some  overt  act  connected  with  the  thing  itself. 
Here  nothing  was  done  by  the  prisoner  in  the  way  of 
an  attempt ;  the  only  thing  he  did  was  to  pnt  the 
fabo  weight  into  the  scale.  That  is  too  remote  to 
make  it  evidence  of  an  attempt  to  commit  a  laroeny  of 
the  meat  There  is  a  difference  between  an  attempt, 
and  the  doing  an  act  with  intent  to  obtain  an  object. 
A  man  may  get  a  rifle  made  in  America  wherewith  to 
shoot  some  one  in  England,  or  a  bnrglar  may  procure 
a  picklock  to  be  made,  but  without  some  extrinsic  evi- 
dence, the  procuring  a  rifle  or  the  picklock  is  no  evi- 
dence of  an  attempt  to  murder  or  to  break  into  a 
house.  But  for  the  act  of  the  prisoner's  absconding, 
there  could  be  no  pretence  for  saying  that  the  prisoner 
had  been  guilty  of  an  attempt  to  steal  the  meat  In 
Reg.  V.  S(,  George^  9  Gar.  &  P.  483  (a),  it  was  held 
that  if  a  person,  intending  to  shoot  another,  put  his 
finger  on  the  trigger  of  a  loaded  pistol,  but  is  prevented 
from  pulling  the  trigger,  this  is  not  an'/attempt  to 
discharge  loaded  firearms  *'  by  drawing  a  trigger  or  in 
any  other  manner  '*  within  the  I  Vict^  c  85,  s.  34. 
So  in  Jieg.  v.  Lewis,  9  Car.  &  P.  523,  Where  the  pri- 
soner, on  a  refusal  by  the  proeecutor  to  give  him  some 
title-deeds,  addressed  him,  "  Then  you  are  a  dead 
man,*'  and  immediately  unfolded  a  great  coat  and  took 
out  a  loaded  blunderbuss,  but  was  not  able  to  pouit 
it  at  the  prosecutor  before  he  was  seized,  it  was  held 
not  sufficient  to  sustain  a  charge  of  attempting  to  dis- 
charge the  blunderbuss  at  the  prosecutor.  Farther, 
the  third  count  describes  the  meat  as  the  property  of 
the  priaoner*s  master.  II  is  submitted  that  the  meat 
when  put  into  the  scale  was  the  property  of  the  Queen, 
and  that  portion  which  the  jury  find  the  prisoner  in-' 
tended  to  steal  ought  to  have  gone  to  the  soldiers. 
The  conviction,  therefore,  is  bad  on  this  ground  also. 

£blb,  C.  J. — I  am  of  opinion  that  the  prisoner  was 
properly  convicted.  It  is  not  necessary  to  determine 
whether  this  was  a  cheat  at  common  law  The  evidence 
18  sufficient  to  support  the  verdict  on  the  third  count, 
which  charged  an  attempt  to  steal  451be.  of  meat  of 
Alfred  Cheeseman.  It  ia  said  on  behalf  of  the  prisoner 
that  there  was  no  overt  act  proximately  connected  with 
an  attempt  to  steal,  and  that  the  meat  was  not  the 
property  of  the  prisoner's  master,  as  laid  in  the  indict- 
ment I  think  that  the  prisoner's  counsel  has  failed  on 
both  grounds.  It  appears  that  the  prisoner,  having  the 
charge  of  the  meat,  took  it  down  to  the  camp,  and 
went  through  the  form  of  delivering  a  part  without 
delivering  the  whole  quantity.  If  he  had  kept  back  a 
part  and  had  begun  to  carry  it  away,  he  would  have 
been  guilty  of  the  crime  of  laroeny.  Where  there  are 
several  acts  proximately  connected  with  laroeny,  and 
dose  to  the  point  of  completion,  as  the  preparing  the 
false  weight  and  substituting  it  for  the  tme  weight, 
and  handing  over  a  false  weight  of  meat  for  the  true 
weight,  and  keeping  back  the  ^fference  between  the 
false  weight  and  the  tme  weight  under  his  (the 
prisoner's;  own  control  and  possession,  it  seems 
very  like  the  case  of  a  servant,  sent  to  deliver  two 
articles,  fraudulently  keeping  one  in  his  pocket  and 
handing  over  one  only.  Everything  was  complete  in 
this  case  but  the  beginning  to  move  off  with  the  meat 
so  kept  back.  The  prisoner  had  the  veiy  control  of 
the  thing  he  intended  to  steal.  There  was  evidence 
therefore  of  a  snffidently  proximate  overt  act  to  con- 
stitute an  attempt  to  oommit  a  larceny.  Then  the 
next  point  is,  was  the  meat  the  property  of  the 
prisoner's  master?  The  transaction  was  not  complete, 
and  all  the  propertj  in  the  meat  remained  in  the 
vendor  till  (by  delivery  it  had  passed  to  the  Teodee. 
The  oonnctioa  therefor*  was  light  on  the  third  oount 


Blackbubn,  J. — I  am  of  the  same  opinion.  Tlicre 
iB  a  great  difierenoe  between  preparations  antecedent 
to  ^e  oommismon  of  an  offence  and  an  attempt  to 
conmiit  the  offence,  as  in  the  ease  of  merely  going  to 
buy  a  gun  wherewith  to  commit  a  murder,  which  I  do 
not  think  would  be  evidence  of  an  attempt  to  oommit 
m  murder.  But  in  the  present  the  actual  crime  has 
commenced,  and  the  attempt  would  have  ended  in  th» 
completion  of  the  crime,  had  not  tlie  priMuer  been  m- 
terrapted.  Though  nothing  had  been  done  wliidi 
formed  part  of  the  crime,  the  attempt  to  oommit  it 
had  commented.  There  is  nothing  in  the  second  point, 
because  until  the  meat  was  weighed  out  and  deliTend 
over  to  the  quartermaster  the  property  remained  in  tiio 
prosecutor. 

WiLDK,  B.— I  am  of  the  same  opinion.  The  crimo 
which  the  prisoner  intended  to  conmiit  oooeisted  of  two 
parts.  First,  there  was  the  reception  of  the  tliiog 
intended  to  be  stolen,  the  getting  it  into  the  prisooer's 
custody;  and  secondly,  the  carrying  it  away.  Tbo 
prisoner  had  completed  the  first  part,  but  was  detected 
before  he  could  complete  the  second.  He  had  thet e- 
fore  attempted  to  conmiit  the  offence. 

Mellor,  J. — I  am  of  the  same  opinion,  and  for  the 
same  reasons.  Conmetum  affrmttd.  (<s) 

(Before  Ebub,  C.J.,  Blackbuiui  and  Kbatdco,  JJ., 

Wilde,  B.  and  Mellob,  J.) 

Reo.  9.  Stabbuby. 

Falu  pretences —  Venue, 

7%e  venue  tn  an  indictment  for  obtaining  sheep  h§ 

fahe  prttences  vas  laid  in  cotmtjf  £.,  tehere  the 

prisoner  was  convicted 
ft  appeared  thai  the  sheep  had  heen  obtained  bjf  the 

prisoner  in  county  3f.,  and  that  he  convqfsd  them 

into  the  eotmtg  of"  E.  where  he  w<u  apprehended: 
Held,  that  he  had  been  indicted  in  a  wrong  eomUjf. 

Case  reserved  for  the  opinion  of  this  Court  by  T.  C.  G. 
Marsh,  chairman  of  the  Essex  Quarter  Sessions. 

The  prisoner  was  indicted  at  an  adjourned  quarter 
sessions  held  for  the  county  of  Essex,  for  obtaining 
sheep  by  false  pretences.  The  venue  was  laid  in 
Essex.  The  sheep  were,  in  the  first  instance,  ob- 
tained in  Middlesex,  and  remuned  continuously  in  his 
possession  till  a  few  days  subsequently.  He  conveyed 
them  into  Essex,  where  he  was  apprehended. 

The  prisoner  was  convicted  and  sentenced  to  twelve 
months*  imprisonment  with  hard  labour,  and  is  now  in 
prison. 

The  question  reserved  was,  whether,  under  the  venue, 
the  indictment  could  be  sustained :  {Beg,  v.  Simmonst 
1  Moo.  C.  C.  408  (b) ;  24  &  25  Vict  c.  96, 
s.  114.)  (c) 

(a)  When  this  case  was  called  on,  five  jadges  were  tn 
court,  but  one  hnmediately  leftoatmorcvcrtaMl^  as  wassop- 
poeed,  but  this  toned  out  to  be  an  error.  In  the  tonne  of 
the  argument  In  the  next  case  the  court  was  zemlnded  that 
by  the  II  A  IS  Vtet.  o.  78,  s.  S,  the  presence  of  five  Judges 
was  required  to  oonstltote  a  court,  whereupon  Keating,  J. 
came  and  made  up  tiie  number.  This  case  was  th«i 
formally  called  on  again,  and  Ribtoa  qooted  Reg.  v.  8t* 
Georgt,  9  C  ft  P.  488 ;  and  Reg,  v.  Lewis,  lb.  5SS,  In  addittoa 
to  his  former  argument  The  Coust  said  that  those  cases 
made  no  difference  In  the  judgment,  and  that  there  is  a  dif* 
ference  between  Ibo^e  oases  and  the  acta  proved  her*  vtth 
reference  to  the  crlm^  of  larceny. 

(6)  In  Reg.  v.  iStmmoiu,  the  facts  were,  that  a  constable 
took  the  priMmer  with  two  stolen  horses  In  Surrey,  and 
afterwards,  at  his  request,  rode  with  him  on  the  hones  Isto 
Kent,  where  the  prisoner  escaped.  The  prisoner  was  sab- 
seqaently  apprehended  in  Surrey,  taken  into  Kent,  and  in- 
dicted there  for  stealing  the  horses,  and  convicted.  On  a 
qneatlon  reaerred,  the  Judges  were  naanineualy  of  opiniaB 
that  there  was  no  evidence  of  stealing  In  Kent,  and  thist  the 
conviction  conld  not  stand,  but  that  the  prisoner  should  be 
removed  to  Surrey. 

(c)  The  24  ft  »5  Vict  c  96,  s.  114.  e&aels  tiiat  steakn  of 
property  In  one  part  of  the  United  Kingdom,  wlio  have  the 
same  in  any  other  part  of  the  United  Kingdoas^  may  b  ( 
tried  and  ponlsbed  b  that  part  of  the  United  Kingdom 
where  they  have  the  prqperty^ 
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No  counsel  appeared  on  either  side. 

Eble,  C.  J. — I  regret  to  saj  that  we  ai-e  obliged 
to  come  to  the  ooncloaion  that  the  prisoner  was  in- 
£cted  in  a  wrong  oountj.  He  is  liable  to  be  indicted 
and  prosecuted  in  the  county  in  whicb  he  obtained 
the  property  by  false  pretences. 

__^^_^      dmvMon  quashed, 

Saturday,  Jan,  25. 

(Before  Eble,  C.  J.,  Wxgiitman  and  WiLUAscg,  JJ., 

WiLDB,  B.,  and  Mellob,  J.) 

Beo.  v.  Benjamin  Woodward. 

FeLmioutljf  receiving — Husband  a$id  teije — GuiUy 

knowledtj/e. 
The  principal  JHon,  during  the  prisoner's  absence,  le/i 
the  stolen  property  with  the  priioner^s  wife^ 
who  gave  1dm  sixpence  on  ocoounL  Afterwards 
the  principal /elon  and  the  prisoner  met  and  agre^ 
on  the  pricsy  and  the  prisoner  paid  the  boLsnce, 
Guilty  knowledge  as  to  the  property  having  been 
stolen  was  in/krred  frotn  the  other  circitnutances  of 
the  ease : 
Held,  that  the  receipt  was  not  complete  till  the  princi- 
pal felon  and  the  prisoner  had  agreed  as  0  the 
price,  attd  that  the  prisoner  knowing  tlienthal  thepro- 
perty  was  stolen,  was  properly  convicted  of  feloniously 
receimng. 

Case  reserved  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

At  the  quarter  sessions  of  the  peace  for  the  county 
of  Wilts,  held  at  Marlborough,  on  the  16th  day  of  Oct. 
1861,  before  me  Sir  John  Wither  Awdry,  Bart,  and 
others  my  fellows,  Benjamin  Woodward,  of  Trow- 
bridge, in  the  county  of  Wilts,  dealer,  was  found  guilty 
of  receiving  stolen  goods  knowibg  them  to  have  been 
stolen,  and  was  thereupon  sentenced  to  nine  calendar 
months*  imprisonment  with  hard  labour,  and  the  pri- 
soner now  is  undergoing  his  sentence. 

The  actual  delivery  of  the  stolen  property  was  made 
by  the  principal  felon  to  the  prisoner's  wife,  in  the 
absenoe  of  the  prisoner,  and  she  then  paid  6dL  on 
account,  but  the  amount  to  be  paid  was  not  then  fixed. 
Afterwards  the  prisoner  and  the  principal  met  and 
agreed  on  the  price,  and  the  prisoner  paid  the  balance. 
Guilty  knowledge  was  inferred  from  the  general  cir- 
eumstances  of  the  esse. 

It  was  objected  that  the  guilty  knowledge  must  exist 
at  the  time  of  receiving,  and  that  when  the  wife  re- 
ceived tlie  goods  the  guilty  knowledge  could  not  have 
come  to  the  prisoner. 

The  court  overruled  this  objection,  and  directed  the 
jury  that  until  the  subeequent  meeting,  when  the  act 
of  the  wife  was  adopted  by  the  prisoner  and  the  price 
agreed  upon,  the  receipt  was  not  so  complete  as  to  ex- 
clude the  effect  of  the  guilty  knowledge. 

If  the  court  shall  be  of  opinion  that  the  circum- 
stances before  set  forth  are  sufficient  to  support  a 
conviction  against  the  prisoner  for  the  felonious  re- 
ceipt, the  conviction  b  to  stand  oonBrmed;  but  if  the 
court  shall  be  of  a  contrary  opinion,  then  the  conviction 
is  to  be  quashed. 

J.  W.  AwDRT,  Chairman. 
G,  Broderiek  for  the  prisoner. — ^This  conviction,  it 
is  contended,  cannot  be  sustained.  At  the  trial  it  was 
not  said  on  the  part  of  the  prosecution  that  the  wife 
of  the  prisoner  was  her  husband's  agent  in  receiving 
the  property,  but  that  he  subsequently  adopted  her  act 
of  reoeiving  by  paying  the  balance  of  the  piioe  agreed 
upon.  But  there  was  no  evidence  of  any  guilty  re- 
ceipt by  the  wife,  or  of  any  subsequent  act  of  receiv- 
ing by  the  prisoner.  The  guilty  knowledge  and  act  of 
receiving  must  be  simultaneous.  In  Eeg.  v.  Jhnng  and 
Wife,  1  Dears.  &  Bell,  329 ;  7  Cox  C.  C.  382,  where 
a  husband  and  wife  were  jointly  indicted  for  reoeiving 
stolen  goods,  and  the  jury  found  both  guilty,  stating 
that  tlie  wife  received  them  without  the  control  or  [ 


knowledge  of  and  apart  from  her  husband,  and  that  he 
afterwards  adopted  her  receipt,  it  was  held  that  the 
conviction  could  not  be  sustained  as  against  the  hus- 
band; and  in  his  judgment,  Cockbum,  C.  J.  observed 
that,  ^*  If  we  are  to  take  it  thatthejury  meant  to  say, 
'  We  find  the  prisoner  guilty  if  the  court  should  be  of 
opinion  that  upon  the  facts  we  are  right,*  then  we 
ought  to  be  able  to  see  that  the  prisoner  took  some  ac- 
tive part  in  the  matter,  that  the  wife  first  received  the 
goods  and  then  the  husband  from  her,  both  with  a 
guilty  knowledge."  [Blackburn,  J. — The  verdict  in 
this  case  is,  that  he  did  receive  them ;  there  is  no 
question  raised  as  to  whether  the  verdict  was  justified. 
Erub,  CJ. — Beoeiving  is  a  very  complex  term.  There  is 
the  case  where  two  persons  stole  fouls,  and  took  them 
for  sale  in  a  sack  to  another  person,  who  knew  them 
to  have  been  stolen.  The  sack  was  put  in  a  stable 
and  the  door  shut,  while  the  three  stood  aside  hag- 
gling about  what  was  to  be  paid  for  them.  Tliere  the 
judges  differed  as  to  whether  there  was  a  reoeiving  by 
the  third  person  in  whose  stable  the  sack  was  put] 
That  was  the  case  of  JUg,  v.  Wiley,  4  Cox  C.  C.  412. 
The  actual  receipt  of  the  goods  was  by  the  wife,  and 
it  is  consistent  with  the  evidence  that  the  goods  may 
never  have  come  into  the  prisoner's  possession  at  all : 
(The  case  of  Beg,  v.  Button,  U  Q.  B.,  3  Cox  C.  C. 
229,  were  also  cited.) 

Erlb,  C.  J. — The  argument  of  the  learned  counsel 
for  the  prisoner  has  fuled  to  convince  me  that  the 
conviction  was  wrong.  It  appears  that  the  thief 
brought  to  the  premises  of  the  prisoner  the  stolen 
goods  and  left  them,  and  that  sixpence  was  paid  on 
account  of  them  by  the  prisoner's  wife,  but  there  was 
nothing  in  the  nature  of  a  complete  receipt  of  the 
goods  until  the  thief  found  the  husband  and  agreed 
with  him  as  to  the  amount,  and  was  paid  the' balance. 
The  receipt  was  complete  from  the  time  when  the  thief 
and  the  husbar.d  agreed ;  till  then  the  thief  could  have 
got  the  goods  back  agahi  on  payment  of  the  sixpence. 
I  am  of  opinion,  therefore,  that  the  conviction  should 
be  affirmed. 

Blackburn,  J. — ^The  principal  felon  left  the  stolen 
property  with  the  wife  as  the  husband's  servant,  but 
the  court  below,  as  I  understand  the  case,  doubted 
whether  the  husband  could  be  found  guilty  of  feloni- 
ously receiving,  sa  he  was  absent  at  the  time  when 
the  goods  were  delivered  to  the  wife,  and  could  not 
then  know  that  they  were  stolen.  It  is  found  that,  as 
soon  as  the  husband  heard  of  it,  he  adopted  and  ratified 
what  had  been  done,  and  that  as  soon  as  he  adopted  it 
he  had  a  guilty  knowledge ;  he  therefore  at  that  time 
received  the  goods  knowing  them  to  have  been 
stolen. 

Keatuto,  J. — I  am  of  the  ssme  opinion.  The  case 
finds  that  the  agreement  as  to  the  price  was  not  com- 
plete till  the  thief  and  the  husband  agreed.  I  think 
therefore  that  the  receipt  was  not  complete  till  then, 
and  that  the  conviction  was  right  If  we  were  to  hold 
that  the  conviction  was  not  right,  the  consequences 
would  be  very  serious. 

Wilde,  B. — I  read  the  case  as  showing  that  the 
wife  received  the  goods  on  the  part  of  the  prisoner  her 
husband,  and  that  act  of  her  was  capable  of  being  rati- 
fied on  the  part  of  the  prisoner.  If  so,  that  makes  the 
first  act  of  receiving  by  the  wife  his  act.  In  the  case  of 
Beg.  V.  Dring  and  Wl/e,  the  only  statement  was  "that 
the  husband  adopted  bis  wife's  receipt,"  and  the  court 
thought  the  word  **  adopted  '*  capable  of  meaning  that 
the  husband  passively  consented  to  what  his  wRe  had 
done,  and  on  that  ground  quashed  the  conviction.  But 
here  the  prisoner  adopted  his  wife's  receipt  by  settling 
and  paying  the  amount  agreed  on  for  the  stolen 
goods. 

Mellor,  J.  concurred.  Conviction  affirmed. 
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Beo.  v.  Sarah  Shephkkd. 
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Beg.  v.  Sarah  Shepherd. 
MisdetMttncr — Parent  and  child — Neglect  to  provide 

medicfd  assi^ance  for  daughter, 
Tki  prisoner*s  unnuaried  daughter^  aged  eighteen^ 
having/or  aome  time  preoionuig  gone  out  to  eervice^ 
and  oceationaUy  returned  to  live  vnth  her  mother 
and  stepfather,   at  tuch  timet   working  at  glove- 
making  in  order  to  earn  her  tubsistenoe^  was  con- 
fined with  chUd  at  her  ttep/ather't  houee,  and  the 
priioner,  her  mother,  purpotelg  neglected  to  procure 
a  midwife  or  other  proper  person  to  atie$id  her 
daughter  what  she    was  taken  in  labour,  and  bg 
reason  thereof  she  died  in  ekUdbirth : 
ffeld,  that  there  was  no  legal  duty  on  the  prisoner  to 
procure  proper  assistance  under  the  ctreumstances, 
and  therefore  that  she  was  not  guilty  of  man- 
slaughter. 

Case  8Ut«d  for  tho  opinion  of  this  Goort  by  Wil- 
liams, J. 

The  prisooer  was  indicted  for  the  marder  of  her 
danghter  Mary  Ann  Ashton,  and  tried  before  me  at 
the  gaol  delivery  for  the  county  of  Devon,  in  December 
last 

The  case  for  the  prosecation  was,  that  the  prisoner 
having  a  great  ill-will  towards  the  deceased,  bad  pur- 
posely neglected  to  procure  a  midwife,  or  other  proper 
person,  to  attend  her  daughter  when  she  was  taken  in 
labour  ;  and  that,  by  reason  thereof,  she  died  in  child- 
birth. She  wss  about  eighteen  years  of  age  and  un- 
married. 

The  prisoner,  nearly  four  years  before  the  trial,  had 
married  a  second  husband,  who  was  not  the  father  of 
the  deceased.  After  the  marriage,  the  deceased  lived 
with  her  stepfather  and  her  mother  for  some  time, 
and  then  went  out  to  service,  occasionaUy  returning  to 
live  with  them  when  she  was  out  of  place,  and  at 
such  times  working  at  glove-making  in  order  to  earn 
her  subsistence.  About  the  beginning  of  t!ie  harvest 
before  her  death  (which  took  place  on  Oct.  26,  1861) 
she  came  back  from  service  to  her  stepfather's  house, 
and  continued  to  reside  with  her  mother  and  her  step- 
father and  their  family  till  she  died,  except  that  she 
was  absent  staying  with  an  aunt  near  Bridgwater  for 
about  six  weeks,  whence  she  returned  to  her  step- 
father's honse  on  Tuesday  and  continued  there  till  the 
following  Saturday,  when  she  died. 

At  the  close  of  the  case  for  the  prisoner  it  was  ob- 
jected by  the  counsel  for  the  prisoner  that  she  was 
under  no  legal  duty  or  obligation  to  procure,  or  try  to 
procure,  the  attendance  of  a  midwife  for  her  daughter, 
and  therefore  that  she  was  not  criminally  responsible 
for  neglecting  to  do  so. 

I  told  the  jury  to  consider  whether  it  was  established 
by  the  evidence  that  the  death  of  Maiy  Ann  Ashton 
was  attributable  to  the  prisoner's  neglect  to  use  ordinary 
diligence  in  procuring  the  assistance  of  a  midwife,  or 
other  proper  attendant,  and,  if  it  was  not  so  established, 
to  acquit  the  prisoner.  But,  if  it  was  so  established, 
then  to  consider,  secondly,  whether,  by  so  neglecting, 
she  intended  to  bring  about  the  death  of  her  daughter, 
and  if  so,  I  told  the  jury  to  convict  her  of  murder,  but 
if  not  of  manslaughter. 

The  jury  convicted  her  of  mAUslanghter,  but  I  re- 
'  spited  the  judgment  in  order  to  obtain  the  opinion 
of  this  court  whether  the  objection  to  tho  conviction 
was  well  fouuded.  Bdw.  Vauuhan  Williams. 

If,  T.  Cole  for  the  prisoner. — ^The  conviction  cannot 
be  sustained.  There  was  no  legal  obligation  on  the 
prisoner  to  procure  or  attempt  to  procure  a  midwife 
for  her  daugliter.  [Wiluams,  J. — The  view  adopted 
by  the  jury  must  be  taken  to  be  that,  if  the  deceased 
had  had  the  assistance  of  a  midwife  of  ordinary  skill, 
her  life  would  have  been  saved.]  The  sole  question 
now  is,  was  there  a  legal  duty  on  the  part  of  the  pri- 
soner to  procure  or  attempt  to  procure  for  the  deceased 
such  a&sistanoe?  Before  the  Act  simplifying  theforms  of 


indictments,  the  act  by  which  the  prisoner  destroyed 
the  life  of  the  deceased  must  have  been  shown  on  tiie 
face  of  the  indictment ;  in  this  case  the  duty  moBtbave 
been  shown,  and  also  that  the  prisoner  had  the  means 
of  complying  with  it.  [Wiluams,  J. — If  the  in- 
dictment had  stated  the  facts,  it  would  hare  been 
quite  sufficient,  and  so  now  the  question  is,  '*  Do  the 
facts  create  the  duty  ?"]  The  duty  must  arise,  if  at 
all,  from  the  relation  of  the  parties,  or  by  virtue  of 
a  contract.  Here  there  was  no  duty  arisisg  from 
contract,  and  It  is  submitted  that  there  was  no  lef^ 
duty  on  the  prboner  as  the  mother  of  the  deceased, wlio 
was  an  emancipated  child,  or  her  husband,  as  tlie 
stepfather.  The  obligation  imposed  by  the  stat  43  Elia, 
on  relations  to  support  one  another,  extends  only  to 
blood  reUtions :  (Hex  t.  Munden,  1  Stra.  190.)  And 
it  has  been  expressly  held  that  a  stepfathei  is  not 
bound  to  support  his  wife's  children  by  the  first  mar- 
riage: (^Cooper  ▼.  Martin,  4  East,  76.)    Then  tlie 

4  &  5  Will.  4,  c  76,  s.  37,  fixes  the  age  of  sixteen 
as  that  up  to  which  time  a  stepfather  shall  be  bound  to 
support  the  children  of  his  wife  by  a  former  marriage. 
If  there  is  no  obligation  after  that  age  to  supply  food, 
a  fortiori  there  is  no  obligation  to  find  medicid  assist- 
ance. In  Hex  V.  Friend  and  Wife,  Buss.  &  By.  90,  the 
neglect  to  supply  an  apprentioe  of  tender  years  with 
sufficient  foud  was  held  to  be  indictable  on  the  groond 
that  there  was  a  breadi  of  duty  created  by  contract. 
In  Rex  V.  Squire  and  Wife,  1  Buss,  on  Grimes,  19, 
where  the  prisoner  was  charged  with  murder  of  an 
apprentice,  who  died  from  debility,  and  for  want  of 
proper  food  and  nourishment,  a  married  woman  was 
held  not  to  be  responsible  for  not  providing  an  appren- 
tice with  suffident  food  and  nonrishment,  though,  If  tlie 
husband  had  allowed  her  bufficient  food  for  the  appren- 
tice, and  she  had  wilfully  witliholden  it  from  him,  she 
would  have  been.  That  decision  has  been  since  aeted 
on  in  Hex  v.  Saunders^  7  C.  &  P.  377,  and  Reg.  v. 
Edwards,  8  C.  &  P.  611.  There  is  no  allegation  in 
this  case  that  the  prisoner  prevented  her  daughter  from 
obtaining  medical  assistance.  [Wiluams,  J. — ^Tbe 
verdict  must  be  taken  as  finding  that  the  prisoner 
might  have  got  a  midwife  if  she  pleased.  There 
were  two  living  near  the  spot,  and  one  did  come 
when  sent  for.]  Again,  there  was  no  evidence 
that  the  prisoner  had  the  means  of  providing 
such  sssistanoe.  In  Reg.  v.  Cltandler,  1  Dears.  C  C. 
453  ;  6  Cox  C.  C.  519,  an  indictment  for  neglecting 
to  provide  an  infant  with  sufficient  food  alleged  that 
the  prisoner,  who  was  the  mother  of  the  child,  had  the 
means  of  doing  so ;  it  was  not  proved  that  she  actually 
had  the  means  of  doing  so,  but  only  that  she  might 
have  obtained  relief  by  applying  to  the  relieving  oflicer, 
and  it  was  held  that  this  was  not  suffident  to  support 
a  conviction.   And  in  Reg  v.  Hogan,  6  Den.  C.  G.  277 ; 

5  Cox  C.  C.  255,  it  was  held  that  an  indictment  for 
abandonuig  a  child  without  having  provided  any 
means  for  its  support  should  state  that  the  prisoner 
had  the  means  of  supporting  the  child. 

Carter  (if.  Bere  with  him)  for  the  prosecution. — 
The  jury  have  found  criminal  neglect  on  the  part  of 
the  prisoner,  and  it  is  submitted  that  there  was  a  duty 
on  the  part  of  the  prisoner  to  sustain  the  conviction. 
There  va  a  natural  duty  reeognis^  by  law  in  parents 
to  support  their  children  (2  Steph.  Black.  296-7;  43 
Eliz.  c.  2,  s.  7  ;  4  &  5  Will.  4,  c  76,  s,  56) ;  and 
there  is  no  time  pointed  out  when  that  duty  is  to  ceasee 
If  parents  have  not  the  means  of  providing  proper  food 
and  nourishment  for  their  infant  children,  wlio  are  in- 
capable of  taking  care  of  themselves,  it  is  thdr  do^ 
to  apply  for  parochial  assistance,  and  therefore  when  a 
married  woman,  who  having  a  child  under  such  cir- 
cumstances, wilfully  neglected  for  several  days  going 
to  the  union  for  the  purpose  of  getting  support  for  it, 
she  knowing  that  such  neglect  was  likely  to  cause  the 
child's  death,  she  was  held  to   be  guilty  of  man- 
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Reg.  v.  John  Cobss  Smith. 


[C.  Gas.  B. 


ibnighter:  {Beg,  ▼.  Mabbeft,  H  Cox.  G.  C.  339.) 
[Erle,  C.  J. — ^Tbe  proposition  I  am  reported  to  have 
laid  doTm  in  that  case  contemplates  death,  'ivhish  I 
apprehend  was  a  tolerably  safe  proposition.]  In  Reg. 
V.  Middkship,  6  Cox  C.  C.  275,  npon  an  indictment 
against  the  prisoner  for  the  manslaughter  of  her  new- 
bom  child,  which  had  dropped  from  her  whilst  on  the 
privy  and  had  been  smothered  in  the  soil,  it  was  hinted 
that  if  the  joiy  were  of  opinion  that  after  it  had  been 
bom  the  mother  had  the  power  of  procuring  such 
assistance  as  might  hare  saved  the  child's  life,  and  she 
neglected  to  procure  it,  she  was  guilty  of  manslaughter. 
The  following  cases  were  also  quoted :  Heg.  v.  Marriott, 
8  G.  &  P.  425;  Re9  v.  CIteeseman,  7  C.  &  P.  455; 
Jiex  V.  Fergtuottf  1  Lew.  G.  C.  181  ;  Jtex  v.  Waliers, 
1  Rnss.  on  Grimes,  488 ;  Rex  v.  Huggim^  2  Stra.  882  ; 
Re»  V.  Bimptony  1  Lew.  C.C.  172. 

Erijs,  G.  J."'  We  are  to  consider  whether,  on  the 
facts  in  this  case,  there  has  been  an  omission  of  duty 
on  the  part  of  the  prisoner,  making  the  prisoner  liable 
to  the  felony  of  manslanghter.  It  is  extremely  im- 
portant that  the  boundaries  of  crime  should  be  defined 
as  fkr  as  they  reasonably  can  be,  and  it  is  obvious  that 
there  is  vexy  much  indefiniteness  in  the  use  of  the 
terms  neglect  and  want  of  ordinary  care.  Taking  the 
fbcts  to  be  that  the  prisoner  did  not  ask  for  the  aid 
of  a  midwife  at  a  time  when  her  daughter  was  suffer- 
ing the  pains  of  ciiildbirth,  and  in  the  course  of  which 
a  difficulty  occurred,  which  terminated  in  her  death, 
was  that  a  breach  of  duty  for  which  she  is  responsible, 
in  a  criminal  court,  for  not  asking  a  midwife  to  come 
and  attend  her  daughter?  If  she  had  used  ordinary 
care,  she  might  have  known  where  a  midwife  was  to 
be  found,  and  who  would  have  come ;  but  there  is  no 
evidence  that  she  had  any  means  at  her  command  to 
pay  for  such  professional  aid.  It  cannot  be  a  ground 
of  indictment  that  she  failed  to  ask  for  aid  which 
might,  perhaps,  have  been  given,  without  her  incurring 
any  expense.  In  a  great  many  oases  childbirth  occurs 
without  the  necessity  of  any  professional  aid  at  all. 
It  is  enough  to  say  that  this  case  does  not  fall 
within  any  of  the  authorities  or  the  principle  of  them. 
In  the  case  of  persons  imprisdned,  and  who  are  under 
the  care  of  those  who  have  the  custody  of  them,  there 
is  a  duty  cast  by  law  on  the  part  of  those  who  have 
such  custody  to  provide  them  with  all  necessaries,  and 
so  in  respect  of  the  relation  of  parent  and  child,  and 
some  other  cases.  So  also  where  the  relation  by  contract 
of  master  and  apprentice  exists,  the  same  duty  may  arise. 
But  in  this  case  the  relation  is  that  of  a  parent  and 
daughter  beyond  the  age  by  which  a  duty  is  cast  by 
the  statute  to  maintain  and  support  her,  the  daughter 
being  entirely  emandpated.  In  my  judgment  therafore 
the  question  must  be  answered  in  the  negative,  as  I 
cannot  find  any  authority  or  principle  according  to 
which  the  prisoner  has  been  guilty  of  a  breach  of  duty, 
making  her  criminally  responsible. 

WioBTUAH,  J. — I  am  of  the  same  opinion.  I  put 
my  judgment  on  the  ground  that  the  circumstances 
stated  do  not  show  any  legal  duty  to  do  that  for  the 
omission  of  which  the  prisoner  was  charged. 

WiLUAMS,  J. — I  am  of  the  same  opinion.  No  doubt, 
morally  speaking,  the  prisoner  has  been  guilty  of  a 
shocking  crime,  but  not  of  a  legal  one. 

Wilde,  B.  and  Mellor,  J.  concurred. 

Cofwiction  qucuJud, 


Saturday,  Jan,  18. 

(Before  Eble,  G.  J.,  Blackburn  and  Keating,  JJ., 

Wilde,  B.  and  Mkllor,  J.) 

Seo.  v.  John  Cobss  Smith. 

Staiute — Repeal^Sacvng  elatue — Ofence   committed 

before  expiraHon  of  repealed  statute — Bankrupt. 
7%e  12  ^  13  Vict,  c.106,  9.  2b\,  enacted,  among  other 
things,  that  a  bankrt^  not  dufy  surrendering  him' 
[Mao.  Gas.] 


self  to  the  court  should  be  demed  guHtg  o/feUmg, 
ami  be  Uabbs  to  transportaiion  or  imprisonment. 
Th^  24  ^  25  Vict.  c.  134,  s.  230,  repealed  the  above 
enactment,  ^*  but  such  repeal  shall  not  a^ect  any  pro- 
ceedi:frf  pf'idhig  or  ang  penaUg  incurred,  or  that 
mny  ue  incurred,  in  respect  of  any  transaction,  act, 
matter^  or  thing,  done  or  existing  prior  to  or  at 
the  commenoement  of  this  Act,  under  or  by  virtue 
of  any  of  the  Acts  or  parts  of  Acts  repealecU* 
The  offence  of  not  surrendering  to  the  Bankruptcy 
Court  pursuant  to  the  \2  4"  13  Vict,  c.  106,  was 
complete  on  the  26M  SepL  1861.  The  bankrupt 
commissioner  issued  his  vforrantfor  Vie  apprehen- 
sion of  the  prisoner,  and  the  information  on  which 
it  teas  founded  urns  given,  and  also  the  magistrate's 
UKaivnifon Oie prisoners  apprehension  was  issued, 
before  the  repeal  of  ^  12  ^  13  Viet,  c,  106.  The 
indictment  framed  on  that  statute  was  not  found 
until  afUr  its  repeal: 
Held,  that  the  warrants  and  infornuUion  made  this 
a  proceeding  pending  within  the  saving  part  of 
the  repealelause,  sect  230  oj  the  24  ^  25  Vict.  c.  134. 
Case  reserved  for  the  opinion  of  this.  Court  by  the 
Recorder  of  London : — 

At  a  session  of  the  Central  Criminal  Court,  held  on 
Monday,  the  16th  Dec.  1861,  John  Corss  Smith  was 
tried  before  mo  on  an  indictment  preferred  and  found 
against  him  on  the  25th  Nov.  last,  which  charged  that 
he,  being  adjudged  a  bankrupt,  feloniously  did  not 
surrender  himself  to  the  Court  of  Bankruptcy  on  the 
day  limited  for  his  surrender — that  is  to  say,  on  the 
26th  Sept  1861~with  intent  to  defraud  his  ci-editors. 
The  bankruptcy  and  non-surrender  were  proved.  It 
was  also  proved  that  a  warrant  of  the  commissioner 
for  the  prisoner's  apprehension  on  this  charge,  and  the 
information  on  which  it  was  founded,  were  signed  and 
dated  before  the  coming  into  operation  of  the  new 
Bankruptcy  Act,  add  that  the  magistrate's  warrant 
for  the  like  purpose  was  also  issued  a  week  before  that 
period — ^namely,  on  the  4th  Oct  1861. 

Metcalfe,  on  behalf  of  the  prisoner,  contended 
that  the  indictment  must  fail,  inasmuch  as  the  stat. 
12  &  13  Vict.  c.  106,  s.  251,  upon  which  it  was 
founded,  had  been  repealed  from  and  after  the  11th 
Oct.  1861,  by  24  &  25  Vict  c.  134,  and  that  sect 
230  of  the  latter  Act  was  not  snfHciently  large  in  its 
terms  \a  preserve  the  offence  of  felony.  He  contended, 
as  to  sect  230,  that  the  indictment  was  not  a  '*  pro- 
ceeding pending"  on  the  Uth  Oct  1861;  that  the 
word  *'  penalty,**  used  in  that  section,  must  be  construed 
"  pecuniary  penalty ;  "  but  that,  even  if  a  larger  con- 
struction should  be  put  upon  it,  so  as  to  include  penal 
servitude  or  judicial  punishment  of  any  kind,  yet  that 
the  penalty  alone  was  preserved,  and  not  the  offence  of 
felony.  He  referred  to  Reg.  v.  Swan,  4  Cox  Grim.  Gas. 
108;  and  Reg.  v.  Nairn,  4  Cox  Grim.  Gas.  115,  in 
support  of  his  argument,  and  contended  that,  though 
penalties  might  be  preserved  and  proceedings  kept 
alive,  the  offences  were  not  mentioned,  and  that  the 
offences  mast  bo  preserved  in  the  clearest  and  most 
express  terms  before  a  conviction  could  take  place. 

Parry,  Serjt,  for  the  prosecution,  contended  that 
the  indictment  was  a  proceeding  pending  within  the 
meaning  of  the  230th  section  of  the  last  Act,  the 
warrant  of  the  commissioner  for  the  prisoner's  appre- 
hension and  the  warrant  of  the  magistrate  for  the  like 
purpose  having  issued  at  least  a  week  before  the  coming 
into  operation  of  the  new  Act,  and  the  infonnation  on 
which  the  warrants  were  granted,  and  tlie  direction  of 
the  commissioner  to  prosecute,  beings  both  before  the 
new  Act ;  that  the  offence  of  the  prisoner  was  complete 
on  the  26th  Sept,  and  that  he  had  then  incurred  the 
^*  penalty  '*  of  penal  servitude  ;  and  that  if  the  new 
Act  preserved  the  penalty,  it  must  of  necessity  preserve 
the  offence  of  felony. 
The  prisoner  was  found  guilty  by  the  jury,  but  enter- 
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taining  great  doubts  whether  the  prisoner  was  liable  to 
bo  oonvicted  of  felony,  I  re8pite<l  judgment  and  dis- 
charged the  prisoner  on  roco;;iiisanco,  with  sureties, 
and  reserved  for  the  conttivleration  of  tlio  justices  of 
either  bench,  and  b:u  ons  of  the  Excheqner,  the  question 

Whethei*,  under  the  circumstances,  the  prisoner  was 
liable  to  bo  convicted  of  felon  j. 

Russell  Gurney. 

MetcaJfe  for  the  prisoner. — This  conviction  cannot 
be  sustained.  The  indictment  was  found  on  the  25th 
Nov.,  and  on  the  11  th  Dec  the  prisoner  was  convicted 
for  his  non- surrender  to  the  Com*t  of  Bankruptcy. 
The  statute  under  which  he  was  indicted,  the  12  &  13 
Vict.  c.  106,  s.  251,  was  repealed, and  also  certain  pre- 
ceding Acts,  from  and  after  the  1 1th  Oct.  The  words 
used,  however,  in  the  exceptional  clause  were  not  suf- 
ficiently large  to  preserve  the  charge  of  felony  for 
which  Uio  prisoner  was  tried.  The  word  "  penalty  "  must 
be  construed  as  a  pecuniary  infliction,  and  has  no  ap- 
plication to  the  crime  of  felony.  Mr.  Serjt.  Parry, 
at  the  Central  Criminal  Court,  contended  that  the 
ofience  came  within  the  exception  comprised  in  the 
230th  section  of  the  Bankruptcy  Act,  inasmuch  as  the 
warrant  for  the  prisoner's  apprehension  was  issued  at 
least  a  week  before  that  Act  came  into  operation.  But 
if  that  statute  preserved  any  penalty  it  must  be  that 
for  felony,  which  clearly  could  not  have  been  contem- 
plated by  the  law.  The  prisoner  was  found  guilty,  but 
judgment  was  arrested  on  the  point  whether,  under  the 
circumstances  stated,  the  prisoner  bad  been  convicted 
of  an  offence  which  had  been  kept  alive  by  the  statute 
which  repealed  all  the  old  Acts,  with  certain  excep- 
tions specified  in  secL  230.  With  regard  to  Acts  re- 
pealed, they  are  to  be  token  as  having  no  existence. 
The  offence  for  which  the  prisoner  could  be  tried,  if 
any,  was  a  mere  statutable  one.  There  was  no  offence 
oonunitted  unless  the  repealing  statute  had  preserved 
that  offence  pro  tanto.  The  words  of  sect.  230  of 
24  &  25  Vict.  c.  134,  are:  "all  other  Acts,  or 
parts  of  Acts,  which  ara  inconsistent  with  this  Act,  are 
repealed;**  and  then  it  is  provided  that "  such  repeal 
shall  not  affect  any  proceeding  pending,  or  any  right 
that  has  arisen,  or  may  arise,  or  any  penalty  incurred, 
or  that  may  be  incmred,  in  respect  of  any  trans- 
action, act,  matter,  or  thing  done  or  existing  prior 
to  or  at  the  commencement  of  this  Act,  under  of 
by  virtue  of  any  of  the  Acts,  or  parts  of  Acts,  re- 
pealed.** Those  words  do  not  keep  alive  an  offence 
committed  before  the  passing  of  the  Act,  for  the 
purpose  of  indicting  a  man  for  it.  That  for  which 
the  bankrupt  was  indicted,  namely,  non-surrender  to 
the  Court  of  Bankruptcy,  was  a  statutable  offencp, 
No  argument  could  be  drawn  from  the  common  }>t\v, 
and  tlie  statute  being  swept  away  the  offencu  I'ell 
with  it.  Mr.  Serjt.  Parry  contended  below,  that 
inasmuch  as  the  warrant  for  the  apprehension  of  the 
prisoner  was  granted  before  the  passing  of  the  Act,  as 
well  as  the  commissioner's  order  to  prosecute,  that 
the  offence  was  kept  alive,  and  made  a  '^  proceeding 
pending.*'  The  latter  words  no  doubt  would  keep 
alive  the  warrant  of  the  commissioner  for  the  purpose 
of  protecting  the  officer  in  its  execution,  but  not  for 
any  proceeding  in  a  criminal  court.  It  was  not  a 
"proceeding  pending"  connected  with  the  indictment; 
it  was  a  wanant  for  an  apprehension  prior  to  the  com- 
mencement of  a  prosecution,  but  it  was  not  a  "  pro- 
ceeding pending  '*  within  the  meaning  of  the  section. 
Although  the  warrant  of  commitment  miglit  have 
saved  a  prosecution  under  the  Game  and  other  Acts, 
to  get  over  the  period  of  limitation  for  the  cummence- 
ment  of  a  prosecution,  yet  there  is  no  case  to  show«  in 
the  words  of  the  section,  that  a  warrant  for  a  commit- 
ment is  a  *^  proceeding  pending.*'  The  i-eal  question 
raised  in  the  court  below  was  whether  the  words 
"  penalty  iucuri'ed,  or  that  may  be  incurred,  in  respect 
of  any  transactien,  act,  matter,  or  thbg  done,  or  exist- 


ing prior  to  or  at  the  oonnmenoement  of  this  Act  ** 
saved  the  offence.  It  would  be  contended  that  the 
word  "  penalty  '*  was  to  be  used  in  a  larger  sense. 
No  doubt  tlie  word  "  pana,"  from  which  "  penalty** 
was  derived,  showed  that,  as  generally  used,  it  had 
that  signification ;  but  its  legal  meaning  is  limited  to 
the  extracting  from  a  man  a  pecuniary  fine  for  Mme- 
thing  he  has  done,  and  not  imprisoning,  transporting, 
or  hanging  him  for  any  offence. 

WiLDB,  B.— What  is  "  the  extreme  penalty  of  the 
law  ?'* 

Metcal/e, — No  doubt  that  is  death. 

Bi^CKBUBN,  J. — In  the  marginal  note  of  a  previous 
section  the  word  is  **  punishment,'*  and  not  ** penalty." 
The  latter  word  is  in  the  body. 

Metcalfe, — In  the  previous  Bankruptcy  Acts  the 
very  same  word  '^  penalty  **  has  been  held  bj  the 
judges  to  have  only  a  pecuniary  signification, 
and  that  it  did  not  apply  to  a  criminal  offenoa. 
The  learned  counsel-  tnen  referred  to  Eeg.  ▼• 
Swmhy  4  Cox's  C.  C.  106,  where  Coleridge,  J.,  and 
Bolfe,  B.  h&d  expressed  an  opinien  to  that  effect ;  and 
to  Reg.  V.  Navm^  4  Cox's  C.  C.  115,  where  Patteaon 
and  Talfourd,  JJ.,  had  held  that  an  indictment  coold 
not  be  maintuinftd  where  similar  words  were  used,  in  the 
12  &  13  Vict.  c.  106, 8.  1,  4,  with  a  slight  difference 
in  wording,  including  all  matters  necessary  for  keeping 
alive  any  proceedings  in  bankruptcy.  In  the  judgment 
of  the  four  judges  mentioned  it  was  held  that  the  word 
"  penalty  "  did  not  apply  to  offences ;  the  words  *'  re- 
covery and  application  '*  would  not  have  been  used  if  it 
had  been  intended  to  be  so  applied.  The  last  statnte 
said,  "any  penalty  incurred,  or  that  may  be  incurred, 
in  respect  of  any  transacUon,  act,  matter,  or  thing 
done."  Did  that  mean  any  offence  for  which  a  man 
might  be  imprisoned  or  sent  to  penal  servitude? 
Why  did  the  clause  use  the  words  **  may  be  iDcamd  ?" 
Clearly  in  contemplation  of  such  an  act  as  that  of 
taking  larger  fees  by  the  conmiissioner  than  he  was 
authorised  to  receive,  which  would  render  him  liable  to 
punishment  by  a  fine;  but  it  did  not /apply  to  an 
offence  punishable  by  imprisonment  or  penal  lervitode. 
The  commissioner's  warrant  was  for  the  purpose  of 
arresting  the  bankrupt  and  taking  him  before  a 
magistrate  ;  then  the  magistrate's  warrant  was  for  the 
purpose  of  committing  him  to  prison  for  the  offence. 
If  it  was  "  penalty  incurred,"  it  must  be  under  the 
old  Act ;  but  if  it  was  a  "  penalty  to  be  incurred,"  it 
came  under  the  new  Act.  The  words  in  the  former 
statute,  '*  any  right  that  has  ariiien  or  may  arise,"  wwe 
just  of  the  same  effect.  There  was  nothing  that  conld 
be  incurred  subsequent  to  the  passing  of  the  new  Act. 
The  new  Criminal  Acts,  passed  the  same  day  as  the 
new  Bankruptcy  Act,  were  drawn  by  gentlemen  con- 
versant with  criminal  law:  but  the  other  was  not. 
The  24  &  25  Vict.  c.  95,  s.  3,  the  repealing  dause, 
kept  alive  by  most  express  words  offences  and  penal- 
ties (committed  before  the  commencement  of  the  Act) 
which  were  to  be  dealt  with  and  recovered  in  the  same 
manner  as  if  the  said  Acts  and  parts  of  Acts  had  not 
been  rapealed.  The  words  *'  penalty  "  and  **  offence  " 
were  both  used ;  and  it  was  provided  that  they  were 
to  be  dealt  with  and  inquired  into,  determined  and 
punbhed,  in  the  same  way  as  though  the  Act  was  not 
passed.  It  kept  alive  every  portion  of  the  former 
penalties  and  offences  eo  nomine.  It  was  very  odd,  if 
there  really  was  an  intention  in  the  new  Bankruptcy 
Act  to  keep  alive  the  offence,  that  the  same  words,  or 
some  equivalent  to  them,  were  not  used.  There  the 
word  '*  penalty"  was  used  in  contradistincUon  to  the 
word  "  offence."  In  the  court  below  attention  was 
drawn  to  the  fact  that  both  the  Acts  provided  that 
persons  guilty  of  perjuiy  before  the  Bankruptcy 
Court  should  be  subject  to  the  "  pains  and  penalties  ** 
of  perjury.  The  offence  was  punished  by  the  common 
law  wiih  fine,  and  by  the  statute  with  imprisonment. 
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Erlk,  C,J. — I  well  remember  when  eyery  prisoner 
convicted  of  perjury  was  sentenced  to  be  fined  Is. 
and  then  to  be  transported  also  for  seven  years.  For  the 
common  law  offence  the  prisoner  was  fined  Is.,  and 
for  the  statutable  offence  he  was  punished  with  trans- 
portation in  addition. 

Metcalfe. — In  Sir  Robert  Peel's  Act,  the  same  pro- 
visions were  inserted  as  were  introduced  into  the 
Griminal  Acts  in  express  terms,  because  the  Legislature 
thought  them  necessary  to  keep  alive  the  offence. 
Bolfe,  B.  said  that  upon  the  principle  now  contended 
for  by  the  other  side,  a  man  might  be  hanged  for  an 
offence  whilst  there  was  a  statute  in  force  declaring 
that  he  should  not  be  tried  for  it.  It  was  not  right  to 
speculate  upon  what  was  intended  to  be  done  by  the 
Legislature.  They  had  no  right  to  take  judicial  notice 
of  a  marginal  note  in  a  book,  although  the  hand- 
writing was  recognised  by  the  court.  Their  Lordships 
must  be  gmded  by  the  words  of  the  Legislature  and 
nothing  else.  Its  intention  even  may  have  been  frus- 
trated by  what  took  place  in  Parliament.  Tlie  judg- 
ment of  Lord  Tenterden  In  Sfurtees  v.  Ellison^  9  B.  &  G. 
750,  was  not  unimportant.  There  it  was  held  that 
when  an  Act  repealed  the  previous  statutes,  they  were 
to  look  at  the  existing  statute  as  though  it  had  been  the 
first  Act  ever  passed  on  the  subject  of  bankraptcy.  The 
indictment  in  Reg.  v.  Swan  was  founded  upon  a  section 
of  the  5  &  6  Vict,  c  122,  which  made  the  non-sur- 
render to  bankruptcy  an  offence  punishable  with  trans- 
portation for  life,  or  for  not  less  than  seven  years ;  but 
that  upon  whicli  the  present  indictment  was  founded 
reduced  the  same  offence  to  a  misdemeanor  punishable 
with  a  maximum  imprisonment  of  three  years. 
The  case  drawn  up  for  the  consideration  of  the 
court  stated  that  the  prisoner  had  been  guilty  of 
**  felony,**  and  the  question  is  whether  he  has  been 
rightly  80  convicted  of  that  offence.  Under  what  law 
has  he  been  convicted  of  felony  ?  Supposing  the  words 
*' proceeding  pending"  kept  alive  an  offence  ;  what 
was  it  ?  Not  felony,  but  misdemeanor.  There  were 
other  authorities  bearing  upon  tlie  same  point,  and 
amongst  them  that  of  Heg.  v.  Mackenzie^  Russ.  &  Ry. 
429,  and  Reg.  v.  Austin,  1  Gar.  &  Kir.  621  ;  the 
latter  was  upon  a  charge  of  night  poaching,  and  the 
question  was,  whether  the  offence  had  been  committed 
within  twelve  months  from  the  date  of  the  prosecu- 
tion. The  Lord  Chief  Baron  there  said  that  the  war- 
rant must  be  held  to  show  the  commencement  of  the 
prosecution.  In  the  present  case,  however,  the  warrant 
of  apprehension  may  have  been  for  fifty  other  purposes 
besides  that  of  prosecuting.  The  prisoner  was  not  ap- 
prehended and  taken  before  a  magistrate  prior  to  the 
new  Act  passing.  It  would  not  be  said  to  be  the  same 
**  proceeding  pending  "  which  was  afterwards  brought 
before  the  Central  Griminal  Court 

Wilde,  B. — The  statute  alludes  to  taking  crimmal 
proceedings  against  a  man. 

Metoalffe. — But  the  "proceedings''  must  be  the  same 
as  those  '*  pending,"  whereas  the  indictment  under 
which  the  prisoner  was  tried  was  quite  new  matter, 
having  noUiing  to  do  with  the  previous  "  proceedings 
pending." 

Parry,  Serjt  rose  to  reply,  but 

Erlk,  C.  J.  intimated  that  they  need  not  trouble 
the  learned  gentleman,  to  whom,  however,  the  court 
always  listened  with  the  best  attention.  His  Lordship 
was  of  opinion  that  the  conviction  of  the  prisoner 
was  legally  right.  By  the  12  &  13  Vict,  c  106,  ».  251, 
he  had  been  guilty  of  felony  in  not  surrendering  to  his 
bankruptcy.  Under  the  powers  conferred  by  that 
statute  the  commissioner  had  issued  a  warrant  for  the 
prisoner's  prosecution  for  that  crime,  in  respect  of 
which  an  information  had  also  been  laid  before  a 
magistrate,  in  pursuance  of  which,  and  prior  to  the 

£  resent  Act  coming  into  operation,  the  magistrate  issued 
JB  warrant  for  the  prisoner's  apprehension.     Before  the 


indictment  was  framed  the  12  &  13  Vict,  was  re- 
pealed by  the  24  &  25  Vict.  After  the  latter  statute 
was  passed,  the  indictment  was  preferred  under  which 
the  prisoner  was  convicted.  Sect.  230  of  that 
statute  was  what  the  court  had  to  constme  upon  the 
present  occasion.  By  it  the  12  &  13  Vict,  was  re- 
pealed, as  far  as  concerned  certain  offences,  lir. 
Metcalfe's  argument  was  perfectly  just,  and  his  Lordship 
went  with  it  to  the  fullest  extent,  except  as  to  his  view  ^ 
what  was  the  effect  of  the  saving  clause.  The  statute 
was  repealed,  and  with  it  the  offence  would  have  gone, 
and,  of  course,  all  proceedings  in  respect  of  it  with 
it,  had  not  the  saving  clause  prevented  the  effect 
of  that  repeal.  The  excepting  section  was  in  these 
words:  *'This  repeal  shall  not  affect  any  proceeding 
pending,  or  any  penalty  incurred  in  respect  of  any  act, 
matter,  or  thing  done  pribr  to  or  at  the  commencement 
of  this  Act."  Now,  was  there  a  "  proceeding  pending," 
and  was  there  a  **  thing  done  "  before  the  commence- 
ment of  this  Act?  I  answer  both  questions  in  the 
aflirmative.  First,  was  there  a  *' proceeding  pending" 
in  respect  of  a  **  thing  done !'  before  the  commence- 
ment of  this  Act?  Ae  "  thing  done  "  by  the  bank- 
rupt was  feloniously  abstaining  from  surrendering  to 
his  bankruptcy ;  that  was  the  "  thing  done. " 
Secondly,  was  there  a  "  proceeding  pending  "  in  respect 
of  it  at  the  time  ?  There  were  the  matters  I  men- 
tioned— the  issue  of  the  warrant  of  the  commissioner, 
the  information  laid  before  the  magisteate,  and  the 
warrant  of  the  magistrate  for  the  prisoner's  ayprehen- 
siou.  To  ray  mind  these  are  all  steps  taken  towards 
one  thing,  which  comes  to  its  completion  by 
indictment,  conviction  and  punishment  of  the  prisoner. 
The  crime  has  been  committed,  proceedings  are  taken 
for  the  purpose  of  bringing  the  criminal  to  justice,  and 
such  acts  as  I  have  mentioned  are  all  of  them  steps 
which  were  brought  to  a  consummation  by  indictment 
and  conviction.  It  seems  to  me,  then,  to  be  within 
the  meaning  of  this  statute.  The  wan-ant  of  the 
commissioner,  the  information  before  the  magistrate, 
and  the  warrant  of  the  magistrate,  were  all  parts 
of  a  "  proceeding  pending,"  and  the  last  part 
of  that  line  of  a  "proceeding  pending"  was 
the  indictment  founded  thereon.  That  diction  of 
the  statute,  therefore,  I  think  docs  apply  to  the 
case.  I  should  also  take  it  in  conjunction — ^because 
it  is  111  in  the  same  sentence — with  the  words  "  penalty 
incurred,  or  thut  may  be  incurred,  iu  respect  of  any 
transaction,  act,  matter,  or  thing  done,  or  existing 
prior  to  or  at  the  commencement  of  this  Act,"  as 
being  excepted  by  that  repeaL  I  think  it  extends  to 
all  the  penal  consequences  by  law  due  to  an  offence, 
and  not  to  a  pecuniary  penalty  only.  How  stands 
the  matter  with  respect  to  a  "  proceeding  pending  ?  " 
In  my  opinion  the  words  of  a  statute  are  to  be  con- 
strued in  a  great  degree  by  reference  to  the  statute 
itself.  It  is  useful,  in  giving  a  meaning  to  the  words, 
to  consider  what  was  the  state  of  the  law  at  the  time 
when  a  new  statute  passed,  what  is  apparent  from  the 
statute  itself,  what  has  been  the  purpose  of  the  law 
that  comes  in  question,  and  then,  bearing  those 
points  in  mind,  to  constme  the  words  about  which  the 
doubt  arises.  The  state  of  the  law  waJs  this:  the 
12  &  13  Vict,  created  several  offences;  and  the 
effect  of  the  new  statute  was  to  abolish  them,  and 
substitute  a  new  set  of  proceedings,  to  take  effect 
afler  the  time  that  the  Act  should  come  into  opera- 
tion. What  would  be  the  purpose  if  the  repeal  in- 
stead of  being  absolute  was  qualified?  I  take  it  it 
would  be  qualified,  certainly  in  respect  of  iill  rights 
which  may  arise.  Why  is  it  not  then  to  be  intended  to 
apply  to  all  liabilities  that  may  have  been  incurred 
before  the  repeal  should  come  into  operation  ?  Accord- 
ing to  the  contest  of  Mr.  Metcalfe  ail  inchoate  pro- 
ceedings—any proceeding  in  tespect  of  a  felony,  or  by 
way  of  indictment — were  rendered  null,  and  impunity 
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vrim  giTen  for  all  offences  which  previously  were 
punishable.  I  cannot  find  any  rational  ground  upon 
which  I  can  come  to  the  conclusion  that  the  Legis- 
lature intended  to  give  such  impunity,  or  to  stop 
proceedings  that  were  began  for  the  prosecution  of 
an  offence,  before  the  guilt  of  the  party  was  inquired 
into,  and  before,  if  found  guilty,  retribution  was 
suffered  for  that  offence.  The  repeal  is  not  to  affect 
any  **  proceeding  pending.*'  In  an  ordinary  action  for 
malidous  prosecution,  the  infoimation  before  a  magis- 
trate, the  warrant  to  apprehend  the  party,  and  the  in- 
dictment, are  all  steps  in  the  proceedings  for  the  pro- 
secution. It  is  the  constant  experience  of  those  conver- 
sant with  sudi  proceedings  that  the  action  may  lie  in 
respect  of  a  warrant,  it  may  lie  in  respect  of  an 
information,  and  it  may  lie  in  respect  of  an  in- 
dictment founded  thereon;  that  it  may  lie  in  respect  of 
either  of  them,  and  that  all  the  others  may  have  been 
taken  with  reasonable  and  probable  cause,  and  tiie 
last  step  without  it.  It  is  constantly  in  the  conrse  of 
experience  that  they  are  all  taken  as  a  series  of  pro- 
ceedings constituting  the  prosecution  of  the  criminal 
upon  the  charge — all  ne6es8ary  steps  to  be  taken  in 
prosecution  before  the  indictment.  So  much  as  to  the 
branch  of  the  argument  that  tlie  indictment  b  not  a 
"  proceeding  pen£ng  "  at  the  time  of  the  repeal.  Then 
as  to  the  other  branch  of  the  argument,  respecting  the 
penalty  incurred  and  about  to  be  inflicted  upon  the  pri- 
soner in  respect  of  a  felony  committed  before  the  re- 
peal, whether  that  is  a  *'  penalty  incurred  "  in  respect 
of  a  "  tmng  done "  prior  to  the  repeal  coming  into 
operation.  To  my  mind  those  words  are  capable  of 
meaning  not  merely  a  pecuniary,  but  any  penalty  or 
punishment.  '*  The  last  penalty  of  the  law  "has  been  ad- 
verted to  as  a  phrase  indicating  the  highest  punishment 
that  can  be  inflicted — words  certainly  capable  of  being  ap- 
plied to  any  penalty  consequent  on  anyoffence.  '^Penalty'* 
applies  to  the  punishment  of  death,  to  penal  servitude, 
to  imprisonment,  fine,  or  any  infliction  which  may 
accrue  upon  an  offence.  It  seems  to  me  that  the  in- 
tention of  the  Legislature,  notwithstanding  the  repealing 
part  of  the  Act,  was  to  leave  the  responsibility  of  the 
bankrupt  as  it  was  before  the  Act  came  into  operation. 
We  have  been  pressed  very  much  with  the  fact  adverted 
to  that  the  same  or  similar  words  are  to  bo  found  in 
other  statutes.  I  say  again  that  every  statute  is  to  be 
construed  very  much  by  reference  to  the  state  o^the 
law  at  the  time  when  it  came  into  operation,  and  the 
purpose  of  the  law  must  be  construed  iu  a  very  great 
degree  by  the  words  contained  in  the  statute  itself.  In 
respect  to  the  cases  founded  on  the  12  &  13  Vict., 
the  same  clause  there  speaks  of  the  *' recovery  and 
application**  of  the  penalty.  The  recovery  and  applica- 
tion of  any  penalty  was,  it  is  said,  there  stated  in  the 
nature  of  words  signifving  rather  a  pecuniary 
penalty  recovered  and  applied  than  an  infliction  of 
punishment.  I  say  again  that  the  words  are  to  be 
construed  by  reference  to  the  statute  itself,  and  that 
no  **  proceeding  pending"  in  i*espect  of  any  *Uhing 
done,"  and  no  *' penalty  incurred  in  respect  of  any 
thing  done  *'  is  to  bo  affected  by  the  repealing  section. 
In  sect.  221  some  of  the  offences  of  which  the  bank- 
rupt may  be  gmlty  under  tho  statute  are  provided  for, 
and  the  words  of  that  section  are,  "  From  and  after  the 
commencement  of  this  Act,  any  bankrupt  who  shall  do 
any  of  the  acts  or  things  following,  with  intent  to  de- 
fraud or  defeat  the  rights  of  his  creditors,  shall  be 
gmlty  of  a  misdemeanor,  and  shall  be  liable,  at  the 
discretion  of  the  court  before  which  he  shall  be  con- 
victed, to  punishment  by  imprisonment  for  not  more 
than  three  years,  or  to  any  greater  punishment  attached 
to  the  offence  by  any  existing  statute  " — felony,  mis- 
demeanor, or  penalty,  as  the  matter  may  be.  The  Legis- 
lature, at  tlie  time  when  they  were  drawing  this  Act, 
said,  virtually,  "  For  the  future  the  bankrupt  shall  be 
liable  m  respect  of  any  acts  or  things  following ;"  and 


with  respect  to  the  old  \kw,  '*  the  repeal  shall  not  affect 
any  proceedings  pending,  or  any  penalty  incurred  in 
respect  of  any  act  or  thing  done  before  the  repeal  of  th« 
old  Act.  For  the  future  they  are  to  be  proceeded  against 
under  this  section.  But  for  acts  before  the  repeal  came 
into  operation,  and  the  penalties  incurred  in  respect  of 
them,  they  shall  be  inflicted  according  to  the  provisioDS 
of  the  former  statnte.**  '  I  observe  that  in  the  caan 
which  have  been  before  decided  upon  other  statutes, 
such  as  the  game  laws,  and  treason  by  coiniiig,  the 
issuing  of  the  writ  for  the  apprehension  of  the  par- 
ties has  been  considei'ed  as  a  continuation  of  the 
proceedings,  the  vrarrant  beginning  and  the  indict- 
ment terminating  the  "proceedings  pending;"  so 
that  it  seems  to  me  that  I  should  not  lay  much  stress 
on  those  dedsions  founded  on  other  statutes,  because 
I  think  that  the  ground  of  construction  of  eadi  statute 
ought  to  be  state  of  the  law  at  the  time  it  was  brought 
into  the  Legislature  and  the  purpose  of  the  L^ialaturs 
in  bringing  in  the  statute,  and  then  the  construction 
to  bo  put  on  the  words,  if  very  usual  words,  or  if 
capable  of  a  variety  of  meanings,  that  the  one  ought 
to  be  chosen  which  most  consists  with  the  purpose  of 
the  legislature,  and  with  the  whole  statute,  taking  it 
in  connection  with  the  state  of  the  law  at  the  time ; 
and  taking  this  statute  in  connection  with  the  state  of 
the  law  at  the  time  it  was  passed,  and  the  purpose  <tf 
the  Legislature,  I  am  clearly  of  opinion  that  there  can 
be  no  rational  reason  assigned  why  all  the  criminals 
under  the  last  statute  should  have  an  immunity,  and 
that  absolutely  all  proceedings  should  be  rendered 
null,  and  that  a  man  committing  an  offence  under  this 
Act  shall  not  be  reached  by  a  penal  indictment.  No 
rational  purpose  can  be  suggested  for  giving  to  the 
words  the  meaning  which  Mr.  Metcalfe  has  dwelt 
upon,  as  taken  by  themselves,  without  any  reference 
to  the  rational  purpose  of  the  Legislature.  Without 
that  rational  purpose  they  are  incapable  of  the  meaning 
which  he  has  given  to  them  ;  but,  in  my  humble 
judgment,  having  reference  to  the  rational  purpose  of 
the  Legislature,  and  the  state  of  the  law  at  the  time 
of  the  enactment,  they  are  capable  of  the  meaning  I 
have  given  to  them,  and  for  that  reason  I  am  of  opi- 
nion that  the  conviction  must  be  sustained. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
230th  section  enacts,  :"  that  the  Acts  and  parts  rf 
Acts  set  forth  in  schedule  G.  to  the  extent  to  which 
they  are  therein  expressed  to  be  repealed,  and  all  other 
Acts  or  parts  of  Acts  which  are  inconsistent  with  that 
Act  are  repealed,  but  such  repeal  shall  not  affect  aaj 
proceeding  pending,  or  any  right  that  has  arisen  or  may 
arise,  or  any  penalty  incurred  or  that  may  be  incurred 
in  respect  of  any  transaction,  act,  matter,  or  thing  done 
or  existing  prior  to  or  at  the  commencement  of  that 
Act  under  or  by  virtue  of  any  of  the  Acts  or  part  of 
Acts  repealed  Under  that  section  the  parts  of  the 
13  &  14  Vict.  c.  106,  which  created  the  felony  ef 
which  the  prisoner  was  found  guilty,  is  repealed. 
I  |>erfectly  agreo  with  the  decision  in  Jieg.  v. 
Natm^  that  if  that  provision  had  been  simply 
repealed,  the  felony  would  no  longer  be  in  existence; 
but  the  section  reserves  power  to*  proceed  in  respect  of 
existing  crimes,  which  would  be  otherwise  done  away 
with.  The  first  question  is,  was  this  a  proceeding 
pending  ?  Kow,  I  think  it  was  the  intention  of  the 
Legislature,  by  this  savmg  dause,  to  prevent  criminals 
gdng  free.  The  word  "  penalties  *'  used  by  the  drafts^ 
man  is  large  enough  to  extend  to  all  kinds  of  punish* 
ments,whcther  pecuniary  or  affecting  life  or  limb,  or  any 
other.  In  Reg,  y.  Nairn  the  decision  turned  on  the 
efl'ect  of  the  words  in  the  saving  clause  of  the  repeal 
section  of  12  &  13  Vict.  c.  106,  and  that  clause  was 
held  only  to  apply  to  summary  proceedings  under 
which  a  penalty  could  be  awarded.  The  contot  there 
showed  that  the  Legblature  was  speaking  of  pensltisB 
of  the  same  kind,  and  not  of  penidtiet  in  tb«  oatupe  «f 
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imprisonmeDt  or  penal  territade.  In  the  prasent  Act 
there  is  nothing  in  the  oontext  or  Act  to  show  that 
the  test  was  intended  to  be,  whether  the  penalty  was  of 
A  pecuniary  nature  or  not,  bat  the  words  of  the  section 
will  apply  to  every  kind  of  penalty.  For  the  reasons 
I^Ten  by  the  Lord  Chief  Justice,  it  seems  to  me  that 
the  Legislature  by  this  enactment  never  supposed  that 
criminals  who  had  committed  offences  were  to  be  set 
free,  but  that  in  future  a  different  code  was  to  prevail. 

Keating,  J. — I  am  of  the  same  opinion.  The 
question  is  not  whether  more  apt  words  might  not 
have  been  used  for  keeping  alive  the  provisions  in 
the  old  Act  relating  to  offences,  but  whether  the  words 
used  in  the  new  Act  are  sufficient  for  that  purpose  ; 
and,  for  the  reasons  already  given,  I  am^of  opinion 
that  they  are  sufficient. 

WiLDB,  B. — ^I  am  of  the  same  opinion.  I  have  been 
Tery  dearly  of  opinion  all  through  the  discussion  that 
the  prisoner  was  rightly  convict^,  and  that  under  the 
words  "proceeding  pending"  the  Legislature  might 
fairly  be  deemed  to  include  such  a  case  as  the  present. 
I  should  expect  to  find  very  strong  words  if  it  had 
been  intended  to  let  free  all  persons  who  had  pre- 
vionsly  offended  against  the  provisions  of  the  former 
Act  In  WilUux't  case,  I  East,  P.  C.  186,  where  the 
question  was,  whether  the  prosecution  had  been  com- 
menced within  time,  the  judges  unanimously  held,  that 
the  information  and  proceeding  before  the  magistrate 
were  the  commencement  of  the  prosecnUon.  within  the 
meaning  of  the  statute ;  and  so  in  Beg.  v.  BraokSf 
I  Den.  C.  C.  217,  the  information  and  warrant  were 
held  the  commencement  of  a  prosecution  for  night- 
poaching,  under  9  Geo.  4,  c.  69.  These  cases  are 
authorities  for  saying  that  the  information  ai^d  war- 
rant are  parts  of  a  proceeding  pending  in  the  present 
case.  The  second  point  is  equally  plam.  The  term 
"  penalty  "  is  broad  enough  to  iudnde  criminal  punish- 
ment The  12  &  13  Vict  c  106,  s.  254,  in  dealing 
witli  the  offence  of  perjury,  uses  the  words  "  shall  hi 
liable  to  the  penalties  of  wilftil  and  corrupt  perjury.** 

Mellor,  J. — I  am  of  the  same  opuiion.  The  sec- 
tion relied  on,  when  taken  in  connection  with  the  other 
sections  of  tiie  Act,  clearly  was  not  intended  to  affect 
existing  liabilities.  ComfieHon  affirmed. 


00T7BT  OF  QjnSSSPB  SSNOK. 

Reported  by  Jomr  TBOMrsoir,  T.  W.  BAumoBBs,  and 
€L  J.  B.  UxBXsLXT,  Bsqrik,  Bartlsters-at-Law. 

Wednetdtgf,  Jan,  22, 
Reg.  V,  Vestry  of  St.  Luke*s,  Gbblbba. 

Metiropolis  Local  Management  Acty  sect,  69 — Man- 
damus^  Discretion  of  veetrg — Priority  ofeewerage 
V)ork$  in  particular  places, 

A  mandamus  reciting  t/t/e  Metropolis  Local  Manage- 
meni  Act  ordtred  a  metropolitan  vestry  to  make  a 
sew0h/or  the  use  of  a  parthf  fmshed  street  in  the 
pariah.  The  vestry  in  their  return  said  there  were 
other  parts  of  the  parish  in  course  of  being  drained 
lo&tcA  in  their  discretion  they  thought  mart  impart' 
anty  and  the  particular  uforks  were  not  necessaryy 
and  that  th^  could  not  do  all  the  works  at  once : 

Held,  this  return  was  a  good  answer,  and  that  the 
mandamusin  order  to  be  vaUd  ought  to  have  shown 
some  reason  why  that  particular  part  o/  the  sewer- 
age works  was  to  be  singled  out  and  done  at  once 
in  prrference  to  all  others : 

HeULjfurther,  that  the  mandamtu  was  bad  because  it 
ordered  the  vestry  to  make  a  sewer,  which  it 
required  the  precious  sanction  of  the  Metropolitan 
Board  of  Works  to  make,  and  so  the  writ  was 
conditional. 
Mandamus, — Victoria,  &c.,  to  the  Veati7  of  the 

parish  of  St  Luke,  Chelsea,  Middlesex,  greeting: — 

Whereas,  the  sidd  parish  of  St  Luke,  Chelsea,  is  a 


parish  mentioned  in  schedule  Atothel8&19  Vict, 
c.  130,  entitled  "  An  Act  for  the  better  local  manage- 
ment  of  the  Metropelis  ;'*  and  whereas,  after  the  pass- 
ing and  coming  into  operation  of  the  said  Act  of  Par- 
liament, it  be<»ime  and  was  necessary  for  effectually 
draining  a  certain  part  of  the  said  parish,  called  Limer- 
ston-street,  that  the  said  vestry  should  make  certain 
sewers  and  works,  and  they  were  duly  requested  to  make 
the  said  sewers  and  works,  by  and  on  behalf  of  £dward 
Wigan  and  John  Alfred  Wigan,  the  owners  of  certain 
houses  in  Uie  said  street,  whose  property  was  greatly 
injured  for  want  of  such  sewers  and  works  for  effec- 
tually draining  the  samOi  and  to  take  all  necessary 
steps  in  that  behalf;  but  that  the  said  vestry  had  neg- 
lected and  refused  to  make  such  sewers  and  works  as 
were  neoessaiy  for  effectually  drauung  the  said  part  of 
the  parish,  or  to  take  all  or  any  necessary  steps  or 
step  in  that  behalf,  in  contempt  of  us,  &c.,  to  the 
great  damage  of  the  said  Edward  Wlg«n  and  John 
Alfred  Wigan.  Whereupon,  they  have  humbly  be- 
sought us  tibat  a  fit  and  speedy  remedy  may  be  supplied 
in  this  respect.  Now  we,  being  willing  that  due  and 
speedy  justice  be  done  in  the  premises,  as  it  is  reason- 
able, do  command  you,  the  said  vestry  of  the  parish 
of  St  Luke,  Chelsea,  in  the  county  of  Middlesex, 
firmly  oi\joining  you  that,  immediately  after  the  receipt 
of  this  our  writ,  you  cause  to  be  made  suck  sewers 
and  works  as  may  be  ne<!^essary  for  effectually  draining 
that  part  of  the  said  parish  called  Limcrston- street, 
and  that  you  take  all  necessary  steps  in  that  behalf, 
or  that  you  show  us,  cause  to  the  contrary  thereof } 
lest  by  your  default  the  same  complaint  shall  be  re- 
peated to  us,  and  how  yon  shall  have  executed  this  our 
writ  make  known  to  us  at, Westminster,  on  Friday,  the 
2nd  of  Nov.  next,  then ,  returning  to  us  this  writ,  and 
this  yon  are  not  to  omit — Witness,  &c. 

Return. — That  the  said  sewers  and  works  in  the  said 
writ  mentioned  and  commanded  to  be  made,  are  not 
nor  were  necessary  for  effectually  draining  the  said 
parish  of  St.  Luke,  Chelsea,  in  the  said  writ  mentionedi 
within  the  meaning  of  ^e  said  Act  of  Parliament  in 
the  said  writ  mentioned.  That  Limerston- street  is  a 
street  formed  after  the  passing  and  within  the  limits  of 
a  certain  Act  of  Parliament  passed  in  the  ninth  year  of 
the  reign  of  Queen  Victoria,  for  better  paving,  lightmg, 
deansing,  regulating  and  improving  the  said  parish  of 
St  Luke,  Chelsea,  exdusive  of  ^e  district  of  Hans- 
town,  in  the  county  of  Middlesex,  and  thas  the  said 
street  was  never  snffidently  paved,  flagged,  stoned, 
gravelled,  levelled,  drained  and  sewered  to  tlie  sati»- 
faction  of  the  commissioners  for  putting  the  last- 
mentioiied  Act  into  execution,  and  has  never  been 
suffiden^y  paved,  flagged,  stoned,  gravelled,  levelled, 
drained  and  sewered  to  the  satisfaction  of  the  said 
vestry,  since  the  coming  into  operation  of  the  said  Act 
for  the  better  local  management  of  the  metropolis  in 
the .  said  writ  mentioned,  and  that  it  was  and  is  the 
duty  and  obligation  of  the  respective  owners  of  the 
houses  and  tenements  adjoining  or  abutting  on  the  said 
street  on  each  side  thereof,  subject  to  the  directions 
contained  in  the  last-mentioned  Act,  and  in  the  Act 
for  the  better  local  management  of  the  metropolis  in 
the  sdd  writ  mentioned,  and  in  the  bye-laws  mftde  and 
published  by  the  Metropolitan  Board  of  Works  under 
and  pursuant  thereto,  at  thdr  own  respective  charges 
and  expenses,  to  wdl  and  snffidently  pave,  flag-stone, 
gravel,  levd,  drain  and  sewer  so  much  of  Sie  said 
street  to  the  centre  thereof  as  was  and  is  oppodte  to 
and  co-extensive  with  their  respective  houses  or  tene- 
ments adjoining  or  abutting  on  such  street  That 
Limerston-street  is  a  road  or  way  set  out  by  and  at  the 
expense  of  private  parties,  for  the  use  and  accommoda- 
tion of  certain  private .  property  near  thereto,  partly 
built  and  partly  unbuilt  upon ;  that  the  soil  of  the  said 
road  or  way  is  private  property ;  that  the  said  road  or 
way  ia  not  a  highway  repmrable  by  the  inhahitants  of 
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the  said  parisb,  and  has  never  been  paved  or  made  in  a 
proper  or  sabstantial  manner.  That  a  large  portion  of 
the  land  abutting  on  the  said  road  or  way  is  uninclosed 
building  land,  upon  which  no  houses  have  been  erected 
or  begun  to  be  erected.  That  the  said  road  or  way  is 
not  a  street  within  the  meaning  of  the  said  Act  of 
Parliament  for  the  better  local  management  of  the 
metropolis  in  the  said  writ  mentioned.  That  there 
is  in  a  certain  part  of  the  said  parish  of  St.  Luke, 
Chelsea,  to  wit,  in  King's-road,  near  to  the  said  road  or 
way  called  Limerston-street,  a  public  sewer  vested  in 
and  cleansed  and  maintained  by  the  scud  vestry,  con- 
veniently situated  and  w3ll  adapted  as  an  outlet  for  the 
drainage  of  the  said  road  or  way,  and  of  the  houses  and 
land  abutting  thereon.  That  the  vestry  are  ready  and 
willing,  subject  to  the  previous  approval  of  the  said 
Metropolitan  Board  of  Works,  to  permit  the  respective 
owners  of  the  said  road  or  way  and  the  said  houses 
and  land,  at  their  own  costs  and  charges,  to 
drain  the  same  into  the  said  public  sewer  in  the 
King*8-road  aforesaid.  That  the  said  vestry  were  not 
nor  are  now  by  law  liable  or  bound  under  or  by  virtue 
of  the  said  Act  of  Parliament  for  the  better  local  manage- 
ment of  the  metropolis  in  the  said  writ  mentioned,  or 
otherwise,  to  cause  to  be  made  the  said  sewers  and 
works  in  the  said  writ  mentioned  and  thereby  com- 
manded to  be  made.  That  the  said  vestry  have,  from 
the  time  of  the  passing  of  the  said  Act  for  the  better 
local  management  of  the  metropolis  in  the  said  writ 
mentioned,  exercised  a  reasonable  discretion  and  judg- 
ment in  causing  to  be  made  such  sewers  and  works  as 
were  in  their  judgment  from  time  to  time  necessary 
for  effectually  draining  the  said  parish,  and  had,  in 
exercise  of  such  reasonable  judgment  and  discretion,  and 
with  the  previous  approval  of  tho  said  Metropolitan 
Board  of  Works  in  manner  durected  by  the  said  Act  for 
the  better  local  management  of  the  metropolis,  caused 
to  be  made  divers  sewers  and  works  in  and  for  the 
drainage  of  the  parish,  which  sewers  and  works  the  said 
vestry  in  the  exercise  of  such  reasonable  discretion  and 
judgment  as  aforesaid  had  deemed  expedient  and  pro- 
per to  cause  to  be  made  before  and  at  the  time  of  the 
issuing  of  the  said  writ  of  numdamus^  or  at  any  time 
since,  in  execuUon  of  and  for  the  purposes  of  the  said 
Act  for  the  better  local  management  of  the  metro- 
polis in  tho  said  writ  mentioned.  That  the  sums 
Required  for  causing  to  be  made  and  completed  the 
several  sewers  and  works  necessary  for  effectually 
draining  the  whole  of  the  said  parish  in  the  writ  men- 
tioned would  amount  to  a  very  large  smn,  to  wit,  to  a 
sum  exceeding  12,000/.,  and  that  the  moneys  in  their 
possession  or  control  before  and  at  the  time  of  the  issuing 
of  the  said  writ  of  mandamus^  or  at  any  time  since,  were 
and  are  wholly  inadequate  and  insufficient  t#  defray  the 
cost  of  making  and  completing  such  sewers  and  works. 
That  the  said  vestry  could  not,  otherwise  than  by  making 
and  levying  rates  wholly  exorbitant  and  unreasonable  in 
amount,  and  vexatious  and  oppressive  to  the  ratepayers 
of  tihe  said  parish,  raise  sums  which  would  be  sufficient  to 
defray  the  cost  of  making  and  completing  the  said 
sewers  and  works,  and  also  to  meet  the  costs,  charges 
and  expenses  to  which  sewers  rates  leviable  within 
the  said  parish  in  the  said  writ  mentioned  are  now 
liable  by  law  ;  that  is  to  say,  the  costs  and  charges  of 
and  incident  to  the  cleansing,  maintaining  and  ma- 
naging the  existing  sewers  in  the  said  parish  vested  in 
the  said  vestry,  the  payment  of  the  interest  and  por- 
tions of  the  principal  of  the  mortgag&>debts  of  the  late 
Metropolitan  Commissioners  of  Sewers,  contracted  under 
the  Metropolitan  Sewers  Act  1848,  and  the  Acts  for 
continuing  and  amending  the  same,  and  charged  under 
the  said  Acts  upon  the  said  pari^^h,  amounting  to 
8226^  10*.  5rf.,  and  the  payments  of  the  amounts  re- 
quired by  precepts  of  the  said  Metropolitan  Board  of 
Works,  and  payable  by  the  said  vestry  for  and  towards 
the  expenses  of  the  Siiid  board  in  the  execution  of  the 


said  Act  of  Parliament  In  the  said  writ  mentioned,  and 
for  raising  moneys  for  the  Metropolis  Main  Drainage 
rate,  under  and  pursuant  to  the  Act  22  Vict  c.  104, 
for  altering  and  amending  the  Metropolis  Local  Manage- 
ment Act  1 855,  and  extending  the  powers  of  the  Me- 
tropolitan Board  of  Works  for  the  purification  of  the 
Thames  and  the  main  drainage  of  the  metropolis;  and 
for  those  reasons  and  causes,  the  said  vestry  had  not 
caused  to  be  made  the  said  sewers  and  works  in  the 
said  writ  mentioned,  or  taken  all  n^essaiy  steps  in 
that  behalf  mentioned. 

Pleas:  —  !.  To  the  whole  return,  that  the  aenen 
and  works  in  the  said  writ  mentioned  and  th«rebj 
commanded  to  be  made  were  and  are  neoessary  for 
effectually  drainmg  the  said  parish  of  St  Lake, 
Chelsea,  in  the  said  writ  mentioned,  within 
the  meaning  of  the  said  Act  of  Parliament 
in  the  said  writ  mentioned.  Issue  thereon.  2. 
To  the  whole  return  except  the  statement  above 
traversed  in  tlie  first  plea,  that  the  part  of  the  return 
herein  pleaded  to  is  bad  in  substance.  Joinder  in 
demurrer.  3.  To  the  whole  return  except  the  state- 
ment traversed  in  tho  first  plea,  that  the  vestry  have 
not  made  any  order  that  the  said  street  called  Limer- 
stou-stroet  should  be  sewered  pursuant  to  the 
local  Act  in  the  said  return  referred  to,  and  that  divers 
of  the  owners  of  the  houses  and  tenements  adjoining 
or  abutting  on  the  said  street  on  each  side  thereof,  have 
refused  at  <heir  own  expense  or  charge  respectivdy 
to  sewer  any  part  of  the  said  street,  of  which  the  said 
vestry  had  notice  long  before  the  issuing  of  the  said  writ 
of  mandamuSf  and  the  owners  of  the  said  houses  and 
tenements  adjohiing  to  or  abutting  on  the  said  street, 
willing  to  sewer  such  part  of  tho  said  street  as  is  op- 
posite to  and  co-extensiTe  with  their  respective  houses 
or  tenements  adjoining  or  abutting  on  the  said  street, 
could  not  make  the  sewers  and  works  mentioned  in 
the  mandamus;  of  all  which  tho  said  vestiy  had  noUce 
long  before  the  issuing  of  the  said  writ  and  before  the 
request  in  the  said  writ  mentioned.  Demurrer  to  this 
plea,  and  joinder  therein. 

The  69th  section  of  the  Act,  18  &  19  VidL 
c.  120,  enacts,  '*  the  vestry  of  every  parish  mentioned  in 
schedule  A  to  this  Act,  and  the  board  of  works  for 
every  district  mentioned  in  schedule  B  to  this  Act, 
shall  (subject  to  the  powers  by  this  Act  vested  in  the 
Metropolitan  Board  of  Works)  from  time  to  time  re- 
pair and  maintain  the  sewers  under  this  Act  vested 
in  them,  or  such  of  them  as  shall  not  be  discontinued, 
closed  up  or  destroyed  under  the  powers  herein  con- 
tained; and  shall  cause  to  bo  made,  repaired  and 
maintained  such  sewers  and  works,  or  such  diversions 
or  alterations  of  sewers  and  works,  as  may  be  necessary 
for  effectually  draining  their  parish  or  district,  and' 
shall  cause  all  banks,  wharves,  docks,  or  defences 
abutting  on  or  adjoining  on  any  river,  stream,  canal, 
pond,  or  watercourse  in  such  parish  or  district,  to  be 
raised,  strengthened,  or  altered  or  repaired,  wfiere  it 
may  be  necessary  so  to  do,  for  effecttially  drainmg  or 
protecting  from  floods  or  immdation  such  parish  or 
district ;  and  it  shall  be  lawful  for  any  such  vestiy  or 
district  board  to  carry  any  such  sewers  and  works 
through,  across,  &c. ;  provided  always,  that  no  new 
sewer  shall  be  made  without  the  previous  approval  of 
the  Metropolitan  Board  of  Works,"  &c  By  sect.  137 
the  Metropolitan  Board  of  Works  may  declare  sewers 
to  be  main  sewers,  and  take  under  their  jurisdiction 
certain  sewerage  matters.  By  sect.  138  the  Metropolitan 
Board  shall  ali50,  from  time  to  tune,  make  orders  for 
controlling  vestries,  &a,in  the  construction  of  sewen,  &c 

The  AUomey-General  (Atherton)  and  Keane  for 
the  prosecutors. — ^The  main  question  here  is,  whether 
the  vestry  can  return  t^)  a  mandamus  calling  upon 
them  to  make  certain  sewers,  that  they  have  exercised 
their  discretion  in  the  matter,  and  have  decided  that 
other  druns  and  sewers  are  more  important  and  roust 
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be  disposed  of  first.  Tho  vostry  do  not  allege  that 
thejr  have  applied  for  the  approval  of  the  Metropolitan 
Board  of  Works ;  nor,  on  the  other  hand,  do  thej  deny 
their  obligation  to  make  the  sewers  in  qnestion.  Thejr* 
only  say  in  substance,  tliat  they  have  done  such  worlu 
as  were  necessary,  and  that  it  would  be  very  expensive 
to  do  the  particular  work  now  commanded.  Their 
duty,  however,  is  to  do  this  work  when  commanded. 
[Cbompton,  J. — Why  must  this  particular  part  of  the 
work  be  done  immediately  ?  They  can't  do  eveiything 
at  once.  You  show  no  reason  why  they  are  to  do  thin 
particular  work  at  once,  or  that  they  havo  had  a 
reasonable  time  to  do  it,  and  have  failed.]  The  duty 
on  the  vestry  is  imperative  to  take  steps  to  do  the 
work.  [CocKBDRN,  C.  J.  —  That*s  your  diflSculty. 
They  are  only  bonnd  to  do  it  when  due  regard  has  been 
given  to  other  things  which  may  claim  precedenoe. 
Now,  yon  call  on  them  to  do  absolutely  what  they  are 
only  bound  to  do  in  a  contingency.] 

Sir  F.  Kelly,  Q.C.  and  Welsbif  for  the  deft8.~It  is 
in  the  discretion  of  the  vestry,  subject  to  the  superin- 
tendinis  control  of  the  Metropolitan  Board,  to  do  one 
part  of  the  work  before  another.  It  is  therefore  not 
compulsory  on  them  to  make  any  particular  drain  oom- 
municattrig  with  a  particular  house.  There  may  be 
many  unfinished  streets  in  so  large  a  parish  as  this,  and 
isolated  houses,  and  it  would  be  most  unjust  to  call  on 
the  vestry  to  execute  the  drainage  works  connected  with 
these  before  they  have  time  and  money  to  do  other 
works  of  a  more  pressing  nature.  The  work  to  be  done 
and  made  incumbent  on  the  vestry  is  of  enormous  mag- 
nitude, and  may  require  half  a  century  to  complete  it ; 
and  it  cannot  be  that  any  individual  owner  can  at  <my 
moment  put  his  finger  on  a  particular  part  of  the  work 
and  say,  "  you  must  do  this  immediately."  The  duty 
is  general,  to  de  the  works  from  time  to  time,  leaving 
it  discretionary  in  the  vestry  to  determine  the  order  of 
precedence  in  which  the  works  are  to  be  done.  This 
particular  drain  is  not  shown  to  be  for  the  good  of  the 
parish ;  it  is  only  for  the  good  of  the  particular  houses. 
[CocKBUBN,  J. — Does  the  return  not  in  substance 
mean  "  we  will  never  do  the  drainage  in  this  particular 
street  at  any  future  time?"  If  so,  that  will  be  a  dif- 
ficulty to  be  got  over.]  It  is  enough  for  the  present  to 
aay  that  it  is  not  necessary  now  to  do  the  drainage  in 
the  particular  district.  The  mandamtu  does  not  even 
■ay  that  a  reasonable  time  has  elapsed  for  the  doing  of 
the  work.  The  vestry  cannot  by  law  construct  a  new 
sewer  without  the  approval  of  the  Metropolitan  Board 
of  Works,  and  the  nutwJamui  does  not  say  that  the 
approval  has  been  obtained,  or  that  the  vestry  had  been 
requested  to  apply  for  such  approval.  Moreover,  a 
mandamua  does  not  lie  to  compel  the  doing  of  that 
which  is  contingent  and  uncertain.  The  mandamus 
must  show  an  absolute  and  positive  obligation  to  do 
this  work,  and  that  is  not  done. 

Ihit  AUomey- General  in  reply. — ^It  is  enough  to 
show  the  necessity  of  doing  this  work.  The  duty  of 
the  vestry  is  to  drain  the  whole  parish,  and  if  so  its 
duty  must  be  to  drain  every  part.  If  there  is  any  par- 
ticular reason  why  this  part  should  not  be  drained,  it 
u  matter  within  the  knowledge  of  the  defts.,  and  ought 
to  be  returned  by  them.  It  is  enough  for  the  prose- 
cutors to  assume  that  this  is  part  of  the  whole  parish, 
and  the  whole  parish  is  to  bo  druned.  [Cbompton, 
J. — I  rather  think  it  lies  on  you  to  show  there  is  a 
present  and  immediate  obligation  on  the  vestry  to  make 
this  drain.] 

CocKBUBV,  C.  J. — I  am  of  opinion  that  this  writ  of 
mandamua  calling  upon  the  vestry  of  St.  Luke*s,  Chel- 
sea, to  drain  a  certain  street  called  limerston-street,  is 
defective.  In  order  to  constitute  a  writ  which  will  be 
sufficient,  there  ought  to  appear  on  the  face  of  it  a 
present  duty  on  the  part  of  the  defts.  do  the  work  in 
question,  and  that  this  duty  has  not  been  performed. 
Now,  the  only  duty  shown  is  a  general  duty  to  drain,  &c. 


the  whole  of  the  parish,  and  it  does  not  appear  that  in 
this  particular  instance  there  is  any  present  duty  to  do 
the  particular  work.  By  the  Metropolitan  Local 
Management  Act  I  agree  that  there  is  imposed  on  the 
vestry  a  general  duty  to  drain  the  parish,  and  this  in- 
volves all  the  parts  of  the  parish  ;  but  I  think  also, 
that  in  the  discharge  of  that  duty  a  reasonable  time 
for  its  discharge  is  necessarily  implied  ;  and  I  think, 
when  we  consider  the  magnitude  and  extent  of  the 
works  thereby  imposed,  and  the  nature  of  the  funds 
which  are  to  defray  the  expense,  there  must  be  vested 
in  the  body  on  which  that  duty  is  cast  some 
discretion  to  select  the  extent  and  order  of  their 
operations,  in  reference  to  the  means  at  tlieir 
disposal,  and  with  reference  to  the  greater  or  less 
degree  of  necessity  for  selecting  one  district  in  prefer- 
ence to  another.  It  cannot  be  expected  that  the  vestry 
are  to  levy  the  whole  sum  necessary  to  complete  the 
works  at  once.  The  work  must  be  done  with  reference 
to  what  is  reasonable  and  propet  under  the  circumstances. 
Therefore  some  discretion  must  be  vested  in  the  vestry 
or  local  board  to  select  one  part  of  the  works,  to  begin 
with,  in  preference  to  another.  It  may  well  be  that  in 
reference  to  this  locality  the  vestry  may  havo  thought 
the  works  in  other  parts  of  the  parish  were  of  more 
pressing  necessity,  and  that  this  locality  might  wait  for 
a  time.  Taking  all  those  circumstances  into  consider- 
ation, I  do  not  think  it  is  enough  to  say  that  there  is  a 
large  part  of  the  parish  undraiiied ;  it  must  be  shown 
that  there  was  a  present  duty  on  the  vestry  to  do  this 
work,  and  that  a  reasonable  time  for  its  discharge  had 
elapsed.  Now,  the  present  duty  is  not  at  all  shown  in 
this  mandamm.  Another  objection  raised  is,  that  this 
is  a  conditional  duty,  the  condition  being  that  the 
approval  of  the  Metropolitan  BoaVd  of  Works  was  to  be 
first  obtained.  I  do  not  think  such  a  conditional 
numdatnus  as  this  has  ever  been  issued  before.  In  the 
event  of  a  peremptory  mandamua  issuing,  what  would 
be  the  return?  It  would  be  tliat  the  vestry  had 
applied  to  the  Metropolitan  Board  for  their  approval, 
and  that  they  had  or  had  not  obtained  it,  and  if  they 
had  not  obtained  it,  then  they  could  not  do  tliis  work. 
I  see  a  difficulty  in  such  a  conrae,  though  perhaps 
such  a  difiiculty  might  be  got  over  by  issuing 
two  writs  of  mandamus  applicable  respectively  to  the 
cases  of  their  obtaining  and  their  not  obtaining  this 
approval.  I  do  not,  therefore,  rely  on  this  objection  at 
present.  It  is  enough  to  say  that  the  other  objection 
is  fatal. 

Crompton,  J. — I  think  it  is  now  very  well  esta- 
blished that  on  a  return  to  the  writ  of  mandamus  the 
title  may  be  questioned,  and  the  title  here  dues  not 
warrant  the  mandatory  part  of  the  writ.  The  question 
is,  if  the  recital  warrants  the  conclusion  that  this  par- 
ticular part  of  the  works  is  to  bo  done  immediately  ? 
I  think  it  does  not  The  writ  does  not  follow  the  words 
of  tho  statute,  which  apply  generally  to  the  whole 
parish,  but  it  selects  a  particular  part  of  the  parish,  and 
says  certsiu  works  in  this  part  are  necessary,  and  must 
be  done  immediately.  That  won't  do ;  you  must  show 
that  tliis  particular  part  of  the  parish  is  to  be  drained 
in  priority  to  the  other  parts.  Now,  it  is  plain  from 
the  statute  that  there  must  of  necessity  be  some  dis- 
cretion left  to  the  body  which  is  to  do  all  these  works 
as  to  the  order  and  time  of  doing  them.  Then  what  b 
there  to  show  either  that  there  are  funds  or  other  cir- 
cumstances making  it  necessary  that  this  part  of  the 
works  shall  be  done  at  once?  This  is  not  made 
out.  I  adhere  to  what  I  have  said  before^  that 
though  the  mandatory  part  of  the  mandamus  may  be 
very  general,  still  a  title  must  be  shown.  Now,  the 
real  duty  here  under  the  statute  is  to  do  what  ought 
to  be  done  first,  having  reference  to  all  the 
circumstances,  and  in  the  exercise  of  the  dis- 
cretion of  the  board  upon  those  circumstances.  Now 
all  discretion  is  sought  to  be  excluded  by  this  writ, 
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[Q.    B. 


and  this  part  of  the  pariah  sought  to  be  immediatelj 
drained  without  anj  reference  to  the  claims  of  the 
other  parts  of  the  parisli.  I  think  also  that  the  writ 
is  defective  for  not  showing  that  the  duty  is  absolute 
on  the  vestry,  seeing  that  they  must  obtain  the  pre- 
vious sanction  of  the  Metropolitan  Board  of  Works. 
'I  do  not  say  it  was  for  that  boai-d  to  interfere,  but  I 
do  think  that  no  duty  lies  on  the  defts.  absolutely  to 
do  the  work,  and  therefore  the  writ  could  only  be  for 
the  vestry  to  go  to  the  Board  of  Works  and  get  its 
sanction.  Now  that  b  conditional,  it  is  making  the 
matter  dependent  on  the  will  of  third  parties  whether 
the  work  is  to  be  done  or  not.  In  that  case  the 
only  course  would  be  to  get  a  second  writ  ofnumdamus 
after  the  vestry  had  gone  before  the  Metropolitan 
Board.  Still,  that  is  a  defect  in  tliis  writ  of  numdamtu, 
Therefora  on  both  points  the  mandamut  fails.    This  is 


tlie  case  of  a  series  of  works  to  be  done,  and  tlie  'wrrit 
does  not  show  anything  to  warrant  its  mandatory  part, 
whereby  one  part  is  to  be  prefiBrred  to  all  others*  suid 
also  the  writ  is  conditional. 

Mbllob,  J. — I  am  of  the  same  opinion.  The 
statute  imposes  a  general  duty  on  the  vestry,  and  vritJi- 
out  saying  to  what  extent  the  interference  of  this  court 
might  go,  still  there  is  some  discretion  in  the  vestry, 
and  the  writ  takes  that  discretion  away,  and  so  there 
is  no  title  shown.  I  also  think  that  the  objection  tbat 
this  is  a  conditional  writ  is  fatal.  The  writ  oaght  to 
show  that  the  duty  lies  imperatively  on  the  defts.  to  do 
the  work  without  the  necessity  of  consulting  the  will 
of  a  thurd  party  on  whose  dedsion  the  work  is  con- 
tingent.     On  both  grounds  the  writ  is  bad. 

Judgment  for  de/7s. 


END   OF  VOL.   I. 


London :  Printed  by  Job»  Gbogkvobd,  10,  Wellington-street,  Strand. 
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Q.  B.] 


Beo.  V,  The  Vestbt  op  St.  Luke's,  Chelsea. 


[Q.  B. 


and  this  part  of  the  parish  sought  to  be  immediately 
drained  without  anj  reference  to  the  claims  of  the 
other  parts  of  the  parish.  I  think  also  that  the  writ 
is  defective  for  not  showing  that  the  dnty  is  absolute 
on  the  vestry,  seeing  that  they  must  obtain  the  pre* 
vions  sanction  of  the  Metropolitan  Board  of  Works. 
*I  do  not  say  it  was  for  that  board  to  interfere,  but  I 
do  think  that  no  duty  lies  on  the  defls.  absolutely  to 
do  the  work,  and  therefore  the  writ  could  only  be  for 
the  vestry  to  go  to  the  Board  of  Works  and  get  its 
sanction.  Now  that  is  conditional,  it  is  making  the 
matter  dependent  on  the  will  of  third  parties  whether 
the  work  is  to  be  done  or  not.  In  that  case  the 
only  course  would  be  to  get  a  second  writ  of  mandamus 
after  the  vestry  had  gone  before  the  Metropolitan 
Board.  Still,  that  is  a  defect  in  this  writ  of  mandamtu. 
Therefora  on  both  points  the  mandamut  fails.    This  is 


tlie  case  of  a  series  of  works  to  be  done,  and  the  writ 
does  not  show  anything  to  warrant  its  mandatory  part, 
whereby  one  part  is  to  be  preferred  to  all  othen,  and 
also  the  writ  is  conditional. 

Mellor,  J. — I  am  of  the  same  opinion.  The 
statute  imposes  a  general  duty  on  the  vestiy,  and  with- 
out saying  to  what  extent  the  interference  of  this  court 
might  go,  still  there  is  some  discretion  in  the  vestry, 
and  the  writ  takes  that  discretion  away,  and  so  there 
is  no  title  shown.  I  also  think  that  the  objection  that 
this  is  a  oondition.al  writ  is  fataL  The  writ  ought  to 
show  that  the  duty  lies  imperatively  on  the  defts.  to  do 
the  work  without  the  necessity  of  consulting  the  will 
of  a  thurd  party  on  whose  decision  the  work  is  con- 
tingent.     On  both  grounds  the  writ  is  bad. 

Judgment  fir  defts. 


END  OF  VOL.   L 


London :  Printed  by  Joan  Gbogetobd^  1(\  Wellingtoa-street,  Strsnd. 
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